International Human Rights
Professor Philip Alston

Fall 2005

I. Intro

A. Class notes
1. What we consistently see is a confrontation between the traditional proponents of HRs who say that what they are doing goes too far and is not in accordance with int’l law

2. Response is that they just don’t understand what is going on and the balance isn’t what it used to be – we need to recalibrate and redesign the fundamentals of HRs law so that they no longer give encouragement and protection to the terrorists themselves

3. The answer can either be: this idiot has some philosophic sense that rights are inherent and he has rights because he is a human being, or the US gov’t thinks that the rights are created and who they go to and how far they go is defined by gov’ts – there is nothing natural or innate about them

II. Legal texts

A. UDHR
B. ICCPR
C. ICESCR
D. ICERD
E. CEDAW
F. CAT
G. CRC
H. ICRMW
I. Ratifications and reservations
J. Structure of UN Human Rights Bodies and Mechanisms:
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III. From death row to execution: the global framework for contemporary human rights discourse (18-54 + handout)

A. Catholic Commission for Justice and Peace in Zimbabwe v. Attorney-General (1993)
1. Examined whether prolonged delay on death row was a violation of prohibitions against torture or inhuman or degrading punishment

2. Referred to Indian cases which found that it was a violation (mental anguish was punishment enough)

3. US cases which found that it was a violation, although later overturned by legislature

4. UK case re: extradition to a state which allows death penalty was tantamount to cruel punishment

5. Canada held that it was not a violation since the delays were due mostly to appeals processes
6. Found that prolonged delay was a potential violation
7. Intellectual jump?  ( imprisoning someone on death row is cruel and unusual (death penalty itself is sort of left untouched)

8. Classic example of trying to get at the death penalty through other avenues ( not a bad strategy, but leads to a weak decision

B. Errol Johnson v. Jamaica (HRC, 1996)
1. Decides not to base violations on a specific time limit, since it may affect moratoriums, but rather looks to the circumstances of the detention for constitutionality
C. Article 6, ICCPR
1. Every human being has the inherent right to life. This right shall be protected by law. No one shall be arbitrarily deprived of his life.

2. In countries which have not abolished the death penalty, sentence of death may be imposed only for the most serious crimes in accordance with the law in force at the time of the commission of the crime and not contrary to the provisions of the present Covenant and to the Convention on the Prevention and Punishment of the Crime of Genocide. This penalty can only be carried out pursuant to a final judgment rendered by a competent court.

3. When deprivation of life constitutes the crime of genocide, it is understood that nothing in this article shall authorize any State Party to the present Covenant to derogate in any way from any obligation assumed under the provisions of the Convention on the Prevention and Punishment of the Crime of Genocide.

4. Anyone sentenced to death shall have the right to seek pardon or commutation of the sentence. Amnesty, pardon or commutation of the sentence of death may be granted in all cases.

5. Sentence of death shall not be imposed for crimes committed by persons below eighteen years of age and shall not be carried out on pregnant women.

6. Nothing in this article shall be invoked to delay or to prevent the abolition of capital punishment by any State Party to the present Covenant.

D. Note
1. Looks at abolitionist v. retentionist countries, status of capital punishment under international law, religious views, arguments about justifications (retribution, deterrence, fairness)
E. Carol Steiker and Jordan Steiker, Judicial Developments in Capital Punishment Law (1998)
1. Analyzes US law (Furman and Gregg) in terms of desert, fairness, individualization, and procedural reliability
F. State v. Makwanyane (SA, 1995)
1. Chaskalson opinion
2. After evaluating various international and domestic perspectives in the context of post-Apartheid SA, finds that the death penalty is unconstitutional as a violation of the rights to life and dignity
a) There are alternatives to express public opinion and to address deterrence and retribution
b) It’s not saying this is pre-empted by intl or for law – just saying that they will take account of it

G. “Is Capital Punishment Morally Required?” Sunstein (2005)
1. Uncovers the underlying assumption re: gov’t acts v. omissions, and in light of recent studies which show that capital punishment does not have much of a deterrent effect on others, finds that capital punishment may be an obligations of gov’ts to prevent the taking of innocent lives
IV. Laws of war and customary international law (56-92)
A. Class Notes
1. 2 contrasting critiques based on the rule of law

a) too legalistic ( we’ve taken a set of principles designed to inspire, mobilize, empower, but they are ethereal and we’ve tried to capture them in law.  When disputes and debates take place, the terrible lawyers step in and take over.  No longer for community groups or broader public opinion – it becomes a legal battle.  That is strongly criticized

b) Opposite position ( too political.  No law, all vague; can’t actually use it in the courtroom.  Vague aspirational principles.  The legal language doesn’t compel anything and won’t get us very far

2. Article 38 of the ICJ 

a) Customary law is receding in importance in intl HRs

(1) But now we have treaties which provide all these HRs
B. Up to Nuremberg: Background to the Human Rights Movement
1. Intro deals with the question of how international law affects human rights law
C. The Paquete Habana (1900)
1. Question re: capture of fishing vessels in time of conflict

2. Detailed historical trace of the “law” that fishing vessels were to be exempt

3. Concluded that it was customary international law

4. Dissent could not come to the same conclusion, finding that it was a law of comity
5. Very early examples of what we would call today international humanitarian law (armed conflict)

D. Comment on the role of custom
1. Remains indispensable to understanding of human rights law

E. Akehurst’s Modern Introduction to Int’l Law (1997)

1. Relationship of bilateral and multilateral treaties to customary law
2. Reviews basic tenants of customary law
F. Koskenniemi, The Pull of the Mainstream (1990)

1. Meron’s theories need to be methodologically rigorous
G. State responsibility
1. Began with injuries to aliens

2. Chattin case re: US citizen arrested in Mexico; shows methodological problems in developing a minimum international standard of criminal procedure out of such diverse materials

3. Schachter – general principles of law and equality
V. Interwar minorities regime and the rule of treaties (93-111)

A. Comment on the minorities regime after the first world war
1. Produced the concept of “self-determination”

2. Distinction between “nation” and political state

3. Led to creation of Minorities Treaties, drafted to protect life, liberty, and religious freedom for all peoples

a) Included not only equality in law and fact, but protection of institutions which preserved the minority community’s culture and beliefs

B. Minority Schools in albania (1935)
1. Question arose whether a law abolishing all public schools and mandating children to attend public schools was a violation of the protection of minorities

2. Found that it was a violation

a) If it were the other way around, it may have withstood scrutiny (i.e. majority regime under control of minority regime)

b) “The abolition of these institutions, which alone can satisfy the special requirements of the minority groups, and their replacement by government institutions, would destroy this equality of treatment, for its effect would be to deprive the minority of the institutions appropriate to its needs, whereas the majority would continue to have them supplied in the institutions created by the State.”
3. Dissent based on strict construction of the provisions in question
a) Majority opinion takes a more purposeful approach

C. Comment on further aspects of the minority treaties
1. “The discussions about the nature of ‘equality’ and assurances thereof, in particular about equality ‘in law’ and ‘in fact’, inform contemporary human rights law as well as constitutional and legislative debates in many states with respect to issues like equal protection and affirmative action”

2. Touches upon individual v. collective rights
D. Comment on treaties
1. Multilateral treaties have been the principle means for development of the human rights movement

2. Reviews duties imposed by treaties (somewhat like contract law, but perhaps not as strong), treaty formation, consent, reservations, violations of and changes in treaties, treaty interpretation, and the relationship between treaties and international organizations

VI. Civil and political rights (136-158, 224-236)

A. Comment on the Charter and the origins of the human rights movement
1. Charter provisions based on building and maintaining peace and security (Art. 2(4))

a) References to human rights are scattered, terse, even cryptic

2. The UN and the Universal Declaration
a) Charter decided not to adopt a bill of rights

(1) Contemplated by Art 68 which established the ECOSOC

b) 1948 UN adopted a draft of the Declaration, meant to precede more detailed and comprehensive provisions in a single convention, but the political climate of WWII and the ideological conflict became an obstacle, ended up dividing into civil/political and econ/soc/cul rights

c) ICCPR and ICESCR – approved by GA in 1966, did not achieve the number of ratifications necessary to enter into force until 1976

d) UDHR, though not legally binding, is still the most cited 

3. Other UN Organs related to human rights
a) GA

b) SC

c) The Social, Humanitarian, and Cultural Committee and the Legal Committee

4. Historical Sequence and Typology of instruments

a) UN Charter

b) UDHR

c) ICCPR and ICESCR

d) Multilateral human rights treaties as well as resolutions or declarations with a more limited or focused subject

5. Henkin excerpt
B. Comment on the relationship between the UDHR and the ICCPR
1. UDHR is hortatory and the ICCPR is binding

2. UDHR creates numerous organs distinct from but related to the UN, ICCPR creates the HRC
3. Both speak to matters deep, lasting, purportedly universal
4. Characterized by individual rights and state duties

5. Art 17 of the UDHR on the right to own property and protection against arbitrary deprivation thereof does not figure among the rights declared in the Covenant

6. UDHR gives the right to an effective remedy, but the ICCPR takes this further and calls for states to “ensure” remedies
7. ICCPR limiting obligations in the case of public emergency (Art 4) or limitation clauses which indicate that a given right cannot be absolute but must be adapted to meet a state’s interest
8. Art 5 UDHR on cruel punishment v. Art 6 of ICCPR

9. Classification of rights:

a) Protection of the individual’s physical integrity, as in provisions on torture, arbitrary arrest, and arbitrary deprivation of life

b) Procedural fairness when gov’t deprives an individual of liberty, as in provisions on arrest, trial procedure and conditions of imprisonment

c) Equal protection norms defined in racial, religious, gender, and other terms

d) Freedoms of belief, speech and association, such as provisions on political advocacy, the practice of religion, press freedom, and the right to hold an assembly and form associations

e) The right to political participation

10. Charter-based v. treaty-based institutions
C. Lauterpacht, International Law and Human Rights (1950)
1. “Enquire into the relation between, on the one hand, the conceptions of the law of nature and the natural rights of man, and, on the other hand, the effective acknowledgement of these rights by international law in general and an International Bill of Human Rights”

a) “The moral claims of today are the legal claims of tomorrow”
2. “Although the Declaration itself may not be a legal document involving legal obligations, it is of legal value inasmuch as it contains an authoritative interpretation of the human rights and fundamental freedoms which do constitute an obligation, however imperfect, binding upon the Members of the UN”
3. Flaw is rights w/out remedies
D. Note
1. UDHR gives priority to rights (over duties) and the dominance of the individual (as opposed to collective) rights
2. Mary Ann Glendon, Rights from Wrongs
a) Meant to be interpreted as a whole, not a pick and choose approach

3. Dominic McGoldrik, The Human Rights Committee (1991)
a) Represented minimum compromise formula re: immediate effect
E. Theo Van Boven, Distinguishing Criteria of Human Rights (1982)

1. Hierarchy?

2. “The fact that a number of comprehensive human rights instruments at the worldwide and the regional level, certain rights are specifically safeguarded and are intended to retain their full strength and validity notably in serious emergency situations, is a strong argument in favour of the contention that there is at least a minimum catalogue of fundamental or elementary human rights”
F. Meron, On a Hierarchy of International Human Rights (1986)
1. Cautions against such a hierarchy

G. Note
1. “once people are accorded the protection of the rights under the Covenant, such protection devolves with territory and continues to belong to them, notwithstanding change in government of the State party”
2. Denunciation and/or withdrawal are not permitted from the ICCPR
H. Oppenheim’s International Law (1992)
1. Universal v. particular international law

2. Jus cogens

I. Schachter, International Law in theory and practice (1991)
1. Interpretation can bleed into new law
2. Cannot reject human rights law on the basis of state action alone

3. Generally accepted as customary law
a) Slavery

b) Genocide

c) Torture and other cruel, inhuman, and degrading treatment

d) Extrajudicial killings or disappearances

e) Prolonged arbitrary detention

f) Systematic racial discrimination

g) Self-determination

h) To leave and enter one’s own country

i) Non-refoulement for refugees threatened by persecution

j) Often times, due process rights
J. Higgins, Problems and Process: International Law and How We Use It (1994)

1. Need to address both opinio juris and practice

K. Restatement of Foreign Relations § 702
VII. Torture: prohibition versus necessity (handout)

A. Towards Human Rights and the Rule of Law, Chen Yunsheng (2003)
1. Gives examples of torture historically and currently used in China

B. Kidnapping has Germans Debating Police Techniques, Richard Bernstein (2003)
1. Reports on case in Germany where police used the threat of force to extort information regarding the murder of the son of a police chief

2. Opens debate on whether the threat of torture in some circumstances is warranted

C. Dershowitz, The Torture Warrant (2003)
1. Argues in favor of adopting legislation to regulate torture through warrants

2. Different from the Benthian debate on torture in general
3. “If these horrible practices continue to operate below the radar screen of accountability, there is no legitimization, but there is continuing and ever-expanding sub rosa employment of the practice.  If we try to control the practice by demanding some kind of accountability, we add a degree of legitimization to it while perhaps reducing its frequency and severity.  If we do nothing, and a preventable act of nuclear terrorism occurs, then the public will demand that we constrain liberty even more.”
4. Arguments against:
a) Cardozo: “the tendency of a principle to expand itself to the limit of its logic”

b) Increase use of torture

c) Deter agents

5. Dershowitz believes it would reduce the frequency, severity, and duration of torture

a) Open accountability and visibility in a democracy

D. Koh, A World Without Torture
1. Highlights arguments against torture

2. Refers to the Eighth Amendment in the US, Art 5 of the UDHR, Filartiga, and CAT

3. Discusses Bybee Opinion and its failures

a) Does not frame within the law

b) Defines torture too narrowly

c) Grossly misinterprets the power of the President as Commander-in-Chief

(1) Youngstown
d) Overbroad immunity for officials carrying out the President’s orders

e) Suggests that even under CAT there is some zone of acceptable torture

4. Torture is not effective; lifting accountability will turn an exception into a norm

5. Could leave the door open for torture of Americans in foreign states
E. Class Notes
1. the bottom line is that insofar as we now become positivists again, looking at the state of intl HRs law, it is clear that torture is a nonderogable right under intl law and has been treated in such a way that it is on a pedestal and there isn’t a spectrum, once you cross the threshold of deliberate infliction of pain, you have violated HRs.  there certainly is an iconic place given to torture.  Questions of definition are not necessarily central – we shouldn’t get hung up on defining torture.  Global definitions again belittles us as a society because we know what we’re talking about and have a huge range of prohibitions.  

VIII. CEDAW: The Convention and the Committee (158-211)

A. Background to CEDAW: Socio-economic context, discrimination, and abuse
1. Legal norms capture and reinforce deep cultural norms and community practice. 

2. What is seen as natural or inevitable comes to be understood as socially constructed and thus contingent, open to change

3. Property rights and economic dependence interact with patterns within family and workplace, and with issues like education, health, and political participation

4. Major economic and political programmes (such as deregulated markets and trade) may impose particular and severe costs on women

B. Initial Report of Guatemala Submitted to the CEDAW Committee (1991)
C. Comment on Women’s Social and Economic Conditions
1. Status of women are incomprehensible without taking into account the social and economic conditions that characterize women’s lives around the world
D. Sen, More than 100 million women are missing (1990)
1. Areas of China or India have significantly less women as compared to other the ratios of men to women in other areas of the world

E. AI: Rape and sexual abuse: Torture and ill treatment of women in detention (1992)
1. Official failure to punish adequately gives an overt political sanction

F. America’s Watch: Criminal injustice: Violence against women in Brazil (1992)
1. Public v. private
2. “Women’s increased economic and political power coupled with the development of autonomous and state-affiliated women’s institutions, enabled the women’s movement to press for fundamental changes in the state’s response to gender-specific violence”

G. Charlesworth and Chinkin, The Gender of Jus Cogens (1993)
1. “Its significance is primarily symbolic and hortatory in purporting to express the deeper conscience of mankind.  But, the authors contend, the concept of jus cogens should not be viewed as universal, for its present content – particularly the category of human rights often designated as norms of jus cogens – privileges the experiences of men over women by giving differential protection.”

2. Retained public v. private and works to protect male positions of power
3. The silences on the list indicate that women’s experiences have not been influential
H. Comment on Protection of women under conventions prior to CEDAW
1. Charter’s preamble (“equal rights of men and women”)

a) Art 1(3): without distinction as to sex

b) Art 55(c): similar

2. Art 2 UDHR: without distinction as to sex
3. Art 16 UDHR: equal marriage rights

4. Art 2 ICCCPR: without distinction

5. Art 3 ICCPR: men and women

6. Art 23(4) ICCPR: marriage

7. Art 26 ICCPR: prohibits discrimination

8. Similar provisions in ICESCR

9. But who has the power to define, implement, and enforce?
I. Note
1. Restatement § 702 (b) Gender Discrimination: despite widespread violations, may have reached customary law 
J. Comments on CEDAW’s Substantive provisions
1. Art 1: Definitions

a) Refers to effect as well as purpose

b) Not limited to state action or inaction

c) Or any other field

2. Art 2: goals pursued without delay

3. Art 3: ensure full development and advancement

4. Art 4: Affirmative action clause

5. Art 5: take all appropriate measures

6. Art 6: requires gov’t to regulate specific non-gov’t activity

7. Art 7-9: traditional notion of state action

8. Art 10: education

9. Art 12: limited duty of free health care
10. Art 14: disaggregates women’s problems in regional and functional terms

11. Art 16: sweep away
K. Note
1. Significant numbers of reservations

L. Comment on types of State Duties imposed by Human rights Treaties
1. Positive v. negative

2. Rights are not static

3. Respect, create machinery, protect/prevent, provide goods and services, promote rights

M. Nickel, How Human rights Generate duties to protect and provide (1993)
1. Advantages of emphasis on duties

a) Moves the debate in the direction of implementation

b) Questions of priority among rights and among rights and other important social goals move to center stage

c) Will lead to discussions of the inadequacies of the contemporary international political and economic order

N. Note
1. UN Commission on the Status of Women

2. CEDAW

O. Byrnes, The Committee on the Elimination of Discrimination Against Women
1. Independent experts given the task of monitoring states’ efforts to meet their obligations through review of periodic reports submitted by state parties
2. Should there be more men?

a) Does balance out the lack of women on other committees

b) But also reinforces erroneous view that gender equality is a “woman’s thing”

P. Concluding observations of CEDAW committee on China (1999)
Q. General Recommendations (1997): Political and Public Life
1. Gap in women’s participation in politics and political life

2. Discusses voter parity

R. General Recommendations (1992): Violence Against Women
1. Comments on due diligence required of govt’s to protect against actions taken by non-state actors

2. Touches upon specific CEDAW provisions and notes how several different rights are violated through violence against women

3. Makes specific recommendations

S. Comment on International Instruments on Violence against Women
1. Declaration on  the Elimination of Violence against Women
2. Special Rapporteur on violence against women
a) Report (1994)
(1) Notes patriarchal history and traditional cultural practices

T. Comment on Efforts towards US Ratification of CEDAW
1. Concerns over right to privacy
U. Note
1. Large inter-governmental conferences

V. Vienna Declaration and Programme of Action (1993)
W. Class Notes
1. Each person who champions their cause insist on inclusion of their “issues”

2. The overall result is sort of counterproductive because there isn’t a prioritized list or a clear list of what needs to be done within a limited period of time

IX. Economic and social rights (237-299 + handout)

A. Socio-Economic Context and historical background
1. Universal, indivisible, interdependent, interrelated

2. Govts mostly support equal status of rights but do not take steps to implement ICESCR
3. East-West ( North-South
B. social and Economic Statistics
1. Report of the UNHCHR to the Econ and Soc Council (1999)
a) Despite progress, many still live in extreme poverty and are denied ESCRs

b) Globalization has opened new opportunities and created new challenges
2. Latest World Bank Poverty Upgrade
3. Efforts to improve human welfare stall on the threshold of the new millenium
4. Number of Hungry in Developing world down by 40 million in five years but increasing in many countries
5. One in five people had difficulty satisfying basic needs in 1995
C. Comment on historial origins of economic and social rights
1. Religious traditions, philosophical analysis and political theory (Kant, Marx, Rawls), constitutional precedents

2. ILO in 1919

3. Not included in Charter (although see Art 55(a))

4. UDHRs
5. Split ( “those in favor of drafting two separate covenants argued that civil and political rights were enforceable, or justiciable, or of an ‘absolute’ character, while economic, social, and cultural rights were not or might not be; that the former were immediately applicable, while the latter were to be progressively implemented; and that, generally speaking, the former were rights of the individual ‘against’ the State, that is, against unlawful and unjust action of the State, while the latter were rights which the State would have to take positive action to promote.”

6. CPRs – legal, ESCRs – programmatic

7. “A covenant could be drafted in such a manner as would enable States, upon ratification or accession, to announce, each in so far as it was concerned, which civil, political, economic, social, and cultural rights were ‘legal’ rights, and which ‘programme’ rights, and by which procedures the rights would be implemented.”
D. Comment on ICESCR and the character of rights
1. Part I – self determination

2. Part II – obligations

3. Part III – specific substantive rights

4. Part IV – int’l implementation

5. Part V – typical final provisions

6. Differences between ICCPR and ICESCR
a) Terminology (“no one shall be” v. “recognize the right of everyone to”)

b) Subject to availability of resources
c) Progressive realization

7. Interdependence of the two Covenants
8. No explicit distinction between economic and social rights, cultural rights attract little attention
E. Comment on Government Ambivalence
1. Open hostility from US
2. Deshaney case

F. Beetham, What Future for Economic and Social Rights? (1995)
1. For an entitlement to be a human right it must be fundamental and universal, it should be clear who has the duty to uphold or implement the right, and the responsible agency should possess the capacity to fulfill its obligation
a) ESCRs fail on every account
2. But can they be defined in a way that works?

a) Basic needs v. rights
	 BASIC NEEDS APPROACH  
	
	HUMAN RIGHTS APPROACH

	Needs are met or satisfied and fulfilled  
	
	Rights are realized (respected, protected, fulfilled)



	Needs do not imply duties or obligations, although they may generate promises
	
	Rights always imply correlative duties or obligations



	Needs are not necessarily universal
	
	Human rights are always universal



	Basic needs can be met by goal or outcome strategies outcomes and process


	
	Human rights can be realized only by attention to both



	Needs can be ranked in a hierarchy of priorities
	
	Human rights are indivisible because they are interdependent; there is no such thing as "basic rights"



	Needs can be met through charity and benevolence
	
	Charity & benevolence do not reflect duty or obligation



	It is gratifying to state that "80% of all children have Had their needs met to be Vaccinated."
	
	In a human rights approach, this means that 20% of all children have not had their right to be vaccinated realized.



	The government does not yet have the political will to enforce legislation to iodize all salt.
	
	The government has chosen to ignore its duty by failing to enforce legislation to iodize all salt.


b) Need to converge on a minimum core of rights
c) If they can be both fundamental and universal, then they are more likely to be specific
G. Kelley, A Life of One’s own: Individual rights and the welfare state (1998)
1. What is a welfare right?
a) Difference is content ( between a right from and a right to
b) Or freedom from and freedom to

c) Classical liberty rights are concerned with process, whereas welfare rights are concerned with outcomes

d) Differences on whom the obligation falls
e) “In short, liberty rights reflect an individualist political philosophy that prizes freedom, welfare rights a communitarian or collectivist one that is willing to sacrifice freedom.”

H. Holmes and Sunstein, The Cost of Rights: Why Liberty depends on taxes (1999)
1. “The financing of basic rights through tax revenues helps us to see clearly that rights are public goods: taxpayer-funded and government-managed social services designed to improve collective and individual well-being.  All rights are positive rights.”
I. Kant, the Doctrine of Virtue (1964)
1. “The maxim of common interest is a universal duty of men”

J. Provisions in religious texts on Charitable giving
K. Committee on Economic, Social, and Cultural Rights, Gen. Com. 3 (1990)
1. Conduct v. result

2. Steps taken towards progressive realization must be expeditious and effective, as well as deliberate, concrete, and targeted

L. Sen, Freedoms and Needs (1994)
1. Extensive interconnections between the enjoyment of political rights and the appreciation of economic needs

2. “Political rights, including freedom of expression and discussion, are not only pivotal in inducing political responses to economic needs, they are also central to the conceptualization of economic needs themselves.”
M. HRW, Broken people: Caste Violence against India’s Untouchables (1999)
N. Dreze and Sen, Hunger and Public Action (1989)
1. Public participation can be powerful means of change

O. Committee on Economic, Social, and Cultural Rights, Gen. Com. 9 (1998)
1. Rights require remedies, but don’t have to be judicial

P. Fabre, Constitutionalising Social Rights (1998)
1. Examines arguments that judges lack legitimacy and/or competency to deal with social issues

Q. Sunstein, Against Positive Rights (1993)
1. “Governments should not be compelled to interfere with free markets.”

2. “Many positive rights are unenforceable by courts.”

3. “The inclusion of many positive rights could work against general current effort to diminish sense of entitlement to state protection and to encourage individual initiative”

R. Comment on India and Directive Principles
S. Baxi, Judicial Discourse: The Dialectics of the Face and the Mask (1993)
1. Social action litigation – changed standing, introduced socio-legal commissions of public citizens, relief became a constitutional right, development of constitutional jurisprudence, mini-takeover of administrative regimes

2. Becomes a dialogue between judiciary and executive 

T. Tellis v. Bombay Municipal Corp. (1985)
1. Pavement and slum dwellers case
2. Based on the right to livelihood

3. Requires fair and just procedures

4. Decides that they must be given alternative living spaces

U. Soobramoney v. Minister of Health (1997)
1. Kidney dialysis case

2. Chaskalson decides based on limitation of resources; difficult decisions must be made

3. No relief

V. Gov’t of South Africa v. Grootboom (2000)
1. Question re: forced evictions from shanty town

2. “There is, at the very least, a negative obligation placed upon the state and all other entities and persons to desist from preventing or impairing the right of access to adequate housing”

3. Mere legislation is not enough, calls for a coordinated effort among different branches and levels of gov’t

a) Measures must not only be in place, but must also be shown to be effective
b) Budgetary response
4. However, reasonableness of programs must be determined on a case by case basis
5. Here, their rights had been violated
W. Minister of Health v. TAC (2002)
1. Question re: gov’t programs for nevirapine for MCT
2. Applied the reasoning of Soobramoney and Grootboom
3. While courts are not to make substantive decisions regarding economic and social rights, they do have to make sure that the state is meeting constitutional obligations and are to evaluate those measures
4. Finds the program unreasonable in light of the severity of the concerns
X. McKeever and Aolain, Thinking Globally, Acting Locally, Enforcing Socio Economic Rights in Northern Ireland
1. Argues that the “legal enforcement of economic and social rights has to be viewed in imaginative and not linear ways.  Furthermore, the key to success at the international level may lie in augmenting enforcement mechanisms at the national level.”
2. Outlines minimal enforcement model and substantive enforcement model of judicial action

3. Proposes a programmatic approach
Y. Class Notes
	ESCR
	CPR
	Critique

	Open ended, imprecise, vague
	Specific in formulation
	· Role of UN agencies in defining ESCR (i.e. WHO and the right to health, food and agriculture and the right to food, etc.)

· Key words if you, say, arrived from Mars, would look weird (due process, cruel and unusual, etc.) and we say it’s clear from the extensive jurisprudence

· We don’t have the same developed notions of exactly what is meant by comparably vague language

· This comparison is thus true on its face but not in light of historical context



	Collective
	Individual
	· Look at the nature of the obligations rather than the nature of the rights

· What about the rights themselves?  What do we mean by saying “economic, social, cultural rights”?

· ESC policies affect an entire population, but isn’t that true of CPR as well?



	Positive
	Negative
	· Said that ESCR are costly, whereas CPR are free ( that’s ridiculous

· Still have to accept that there are some differences – the counterargument is that, for example, the right to vote is costly when implemented machinery

· (costly v. cost-free issues)

	Dependent on resource availability
	No resource issue
	· Connected to progressive v. immediate

· Again, this is actually the most difficult issue in this distinction

· The implementation of some ESCR do not depend on resources

· The theory is, and remains, that the obligation to respect and ensure political rights begins immediately.  As soon as you ratify a treaty, that’s it.  The most sophisticated analysis of this problem was undertaken 20 yrs ago by Shachter and Henken – wanted to include some sort of lead time, but ensure full compliance within one or two years

· When we look at the situation with CPR, there is always a resource metric in our minds

· Complex to distinction resource dimensions and progressive realization dimensions

· But there is some grain of truth to the difference

	Progressive realization
	Immediate action
	

	Non-self-executing
	Self-executing
	· Fairly self evident

	Non- justiciable
	Justiciable
	· Will look at in some detail a bit later


1. It DOES make a huge difference if your starting point is a “right” or a shared policy objective

X. The Challenges of relativism (323-330, 333-338, 366-75, 389-98, 403-38)
A. Weston, Human Rights (1992) (encyclopedia britannica)
1. Locke – state of nature, social contract

2. Bentham and Hume – natural law and natural rights are “unreal metaphysical phenomena”
3. Mill – utilitarianism
4. “Whether human rights are to be viewed as divine, moral, or legal entitlements; whether they are to be validated by intuition, custom, social contract theory, principles or distributive justice, or as prerequisites for happiness; whether they are to be understood as irrevocable or partially revocable; whether they are to be broad or limited in number and content – these and kindred issues are matters of ongoing debate and likely will remain so as long as there exist contending approaches to public order and scarcities among resources.”
B. Sidorsky, Contemporary Reinterpretations of the Concept of Human Rights (1979)
1. Universal human rights v. moral rights which no society should deny

2. Theory of natural rights: specific, ascribed to human beings, autonomy, derived from nature (not the state)

3. “Self-evident” truths

C. Kamenka, Human Rights, Peoples Rights (1988)
1. Claims are contingent on endorsement that transcends history

D. Sunstein, Rights and their Critics (1995)

1. Rigidity, indeterminacy, excessive individualism, protection of existing distributions and practices, rights v. responsibilities

2. Notes confusions and misconceptions

E. Comment on the universalist – Relativist Debate
1. On their face, human rights instruments fall on the universalist side
2. May suggest Western cultural imperialism or lead to cultural homogenization

3. North v. South
4. Note on the role of anthropologists

F. Hatch, Culture and Morality: The Relativity of Values in Anthropology (1983)
1. Content, not principles, that varies

2. Ethical skepticism: nothing is either right or wrong v. Boasian relativism: principles of right and wrong are dependent on society

3. “Relativism has played into the hands of the oppressors by its tacit support of the status quo”
G. AAA, Statement on Human Rights (1947)
1. “Must take into full account the individual as a member of the social group of which he is part, whose sanctioned modes of life shape his behavior, and with whose fate his own is inextricably bound”

2. “The individual realizes his personality through his culture, hence respect for individual differences entails a respect for cultural differences.”
3. “Respect for differences between cultures is validated by the scientific fact that no technique of qualitatively evaluating cultures has been discovered.”

4. “Standards and values are relative to the culture from which they derive so that any attempt to formulate postulates that grow out of the beliefs or moral codes of one culture must to that extent detract from the applicability of any Declaration of Human Rights to mankind as a whole”

H. An-Na’Im, Human Rights in the Muslim World (1990)
1. Looks at relationship between Shari’a and human rights, especially the rights of women

2. Addresses potentials for reform through interpretation

I. Higgins, Anti-Essentialism, Relativism, and Human Rights (1996)
1. How can feminists maintain a global political movement?

2. Tension within feminism re: essentialism

3. Cultural relativists miss power structures and oversimplify

4. “For feminists, culture itself becomes source of control and a site of resistance, a form of power that feminist human rights activists must engage directly along with more traditional public and private forms”
5. Must be a compromise between tolerance and objective condemnation
J. WHO Statement on FGM (1986)
K. Proposals for Change (1992)
1. Violates rights of women, rights of children, and the right to health

L. Boulware-Miller, Female Circumcision: Challenges to the practice as a human rights violation (1985)
1. Rights of the child fails in its criticism of parents

2. Right to health more successful

M. Gunning, Arrogant Perception, World Travelling, and Multicultural Feminism: The Case of Female Genital Surgeries (1991-2)
1. Complicated relationship of government action to actual practice
2. Calls for constructive dialogue

N. CEDAW, Female Circumcision (1994)
O. Hayter, Female Circumcision – Is there a Legal Solution? (1984)
1. Based on moral outrage

2. FC is crucial to women’s status
3. Legal intervention justified to protect (different from elective surgeries)
P. AAWORD, A Statement on Genital Mutilation (1983)
1. “They must accept that it is a problem for African women, and that no change is possible without the conscious participation of African women”

Q. Lewis, Between “Irua” and “Female Genital Mutilation” (1995)
R. Crossette, A Uganda Tribe Fights Genital Cutting (1998)

S. Merwine, Letter to the Editor (1993)
1. “The West could encourage Africans to have the surgical part of the ceremony performed by competent medical practitioners”

T. Tamir, Hands of Clitoridectomy (1996)
1. Female sexuality?

2. Allows us to “other” while ignoring problems at home

U. An-Na’Im, State Responsibility under international human rights law to change relgious and customary law (1994)
1. Norms should be contextualized

2. Objective is to bring religious and customary law into conformity, not to extinguish

a) Must be internal change
V. Ephrahim v. Pastory (1990)

1. Tanzania case re: female inheritance

2. “From now on, females can at least hold their heads high and claim to be equal to men as far as inheritance of clan land and self-acquired land of their father’s is concerned”

W. Magaya v. Magaya (1999)
1. Zimbabwe case re: female inheritance

2. Wants to pursue a “pragmatic and gradual change which would win long term acceptance rather than legal revolution initiated by the courts”

X. Crossette, Testing the Limits of Tolerance as Cultures Mix (1999)
1. “How do democratic, pluralistic societies like the US, based on religious and cultural tolerance, respond to customs and rituals that may be repellent to the majority?”

2. Quotes Urban Jonnson
Y. Class Notes
1. Bottom line ( HRs is precisely about major cultural change.  That’s what it’s all about.  In our society as much as in “their” society.  When we talk about the rights of women or prisoners, etc.

2. HRs is MEANT to undermine state sovereignty!!!!!

a) Govts say must respect sovereignty, but is that really effective?

XI. Institutions, Enforcement, and the United Nations Human Rights Regime (592-619 + handouts)

A. Henkin, International Law: Politics, Values, and Functions (1989)
1. Problem between state sovereignty and international obligations
2. More responsive to domestic forces

3. Enforcement machinery:

a) Particular human rights agreements

b) UN bodies

4. Necessarily political

B. The Un system: Charter-Based Institutions
	UN CHARTER
	TREATY

	· Charter itself provides a basis for the UN to take action
	· Range of specific treaties which are in theory very specific regimes – not general purpose.  Need to contrast the different approaches



	· All states (what about a state which is not a member of the UN.  The UN charter principles apply to all states regardless)


	· Only states party to the treaty – should have no implications for a state which hasn’t ratified it



	· All norms – can take up any HRs issues, can also create new HRs standards.  In theory, if the UN wants to proclaim that there is a right to drink beer or eat candy or whatever, it can do so


	· Depends entirely on the specific treaty norms.  



	· Governmental


	· Expert

	· Political
	· Legal



	· SC sanctions


	

	· Role of civil society increasingly institutionalized within limits
	· No formal role accorded to NGOs, although this distinction is breaking down in practice




1. Charter-based organs (mandated by the UN Charter, such as the GA, SC, ECOSOC, and the Commission on Human Rights and the Sub-Commission)
2. Treaty-based organs (HRC, CESCR, CEDAW,  CRC, CERD, CAT, and CMW)
3. Org. chart
a) Note: Trusteeship Council superfluous, ICJ limited, and ECOSOC minimal contributions

4. SC, Secretariat, and HCHR
a) HCHR mandate: “to promote and protect the effective enjoyment of civil, cultural, economic, political, and social rights, to provide advisory services and technical and financial assistance in the field of human rights to states that request them, to coordinate UN education and public information programs in the field of human rights, to play an active role in removing obstacles to the full realization of human rights, to engage governments in dialogue to secure respect for human rights and the enhance international cooperation for the promotion and protection of human rights”
C. Valticos, Foreword (1982)
1. Looks at fact-finding role in human rights

2. Often has a tough political aspect
a) Should adopt a variety of procedures

D. Memorandum of Understanding with Chile (1978)
E. International Law Association, The Belgrade Minimum Rules of Procedure for international human rights fact-finding missions (1981)
1. Selection of fact finders should be based on integrity, impartiality, and objectivity

2. Collection of evidence, on-site investigation, final report
F. Procedures to address violations
1. 1503, 1235, and establishment of thematic rapporteur or working group
G. 1503 Procedure
1. ECOSOC Resolution 1503: establishes a procedure for the examination of communications (complaints) pertaining to “situations which appear to reveal a consistent pattern of gross and reliably attested violations of human rights requiring consideration by the Commission”
2. Sub-Commission Resolution 1 (XXIV) (1971)
a) Must come first hand from victim, affected group, concerned group, or unbiased NGO

b) Allege facts, purpose, and the rights violated
c) Must exhaust domestic remedies
H. Comments on Saudi Arabia
I. Jamaica Report of SR to Extra-jud. killings
J. Amnesty Report on UN Special Procedures: Building on a cornerstone of Human Rights protection (2005); Recommendations include

1. SP should be strengthened and reports fully integrated

2. Advisory panel

3. New country mandates for at least three years

4. Info re: communications with governments should be made public, drawn into HRC dialogue, reviewed, and assessed

5. Urgent appeals issues

6. Continue substantive reporting with less limitations

7. Fact-finding missions
8. Follow-up procedures

9. Increase resources

K. Nepal Report 

1. Establishment of field office of OHCHR

L. SG Action Plan to Prevent Genocide (2004)
1. Prevent armed conflict

2. Protection of civilians in armed conflict

3. Ending impunity

4. Early and clear warning

5. Need for swift and decisive action

M. The Responsibility to Protect (2001)
1. Core principles: the principle of non-intervention yields to the international responsibility to protect

a) Legal foundations

2. Elements: prevent, react, rebuild

3. Priorities: just cause threshold (large scale loss of life, large scale ethnic cleansing), precautionary principles (right intention, last resort, proportional means, reasonable prospects)
4. Right authority (through the SC)

5. Operational principles
N. A more Secure World (2004)
1. Art. 51 (self-defense)
2. Chapter VII (maintain or restore international security)

3. Legitimacy based on: seriousness of threat, proper purpose, last resort, proportional means, balance of consequences
O. Report of Darfur Commission
P. Alston, The Darfur Commission as a Model for Future Responses to Crisis Situations
1. Refer to article
Q. Class Notes
1. What’s happened now, in a nutshell, is the frustration with the CHRs and the decision taken last month to eliminate it and to set up the HRs council

a) Presumably on the level of the GA

2. Issue is that it gives govts opportunity to spin facts

3. ECOSOC Res. Authorizing particular procedures (ECOSOC must approve all actions)

a) 1235 ( commission can discuss violations of HRs wherever they may occur.  That’s about all it says…what’s happened is that over the course of 35 years, procedures have developed

b) now, there is a public debate in the commission each year – Item 9: countries can raise issues pretty much anywhere

c) In fact, the SRs are not UN officials, certainly not paid by the UN, but is clearly exercising authority given by the commission and acting in the name of the commission

4. Elephant = HRs crisis

a) So big that it cannot be ignored

b) Pressure is on govts within the UN system to do something about it

c) You need the elephant

5. Background ( originally this was not intended at all to produce a doc of the sort that is now produced, but rather that the conclusion/outcome of the process would be general/non specific

a) Instead took the opportunity to produce jurisprudential statements

b) Allegedly based on the experience of the committee

(1) Necessarily original rationale, but in fact today , these are just general research/scientific reflections on issues raised by a particular provision

(a) Govt’s have determinedly avoided setting up a procedure for determining whether a reservation is valid or not

c) One final safeguard is the Vienna Convention

(1) If a govts feels that a reservation made by another gov’t is against the object and purpose, they can lodge a complaint.  There’s really nothing to do about it then, but there it is

6. Individual complaint system

a) 9866 – complaints procedure agreed to w/r/t the racism treaty

b) can it be characterized as quasi-judicial?

(1) Exhaustion of domestic remedies makes it look like an appeal

(2) Structured in an adversarial/judicial procedure

(3) Is there a remedy?

c) 2 dimensions

(1) not able to provide a precise definition of a remedy

(a) still couched in general terms

d) the main difference is the nonappearance of the parties

(1) no presentation of evidence

(2) no cross examination

(3) time consuming process

(4) no direct confrontation at any point

(5) The HRs committee is not mature enough to be turned into a world appellate court

(a) Very few countries have accepted the general jurisprudence of the ICC

XII. The UN Human Rights Committee (handout)
A. Comment on the Formal Organization of the HRC
1. Art 28-45 of the ICCPR  and First Optional Protocol
2. Art 40 requires states parties to submit reports for study and general comments

3. Optional Protocol concerns individual complaints

B. Note
1. Views on the nature of earlier disputes and their continuing influence

a) McGoldrik, The Human Rights Committee

b) Opsahl, The Human Rights Committee

c) Both discuss the political nature of the compromises on the development of a complaint system

C. Comment on Reports of States
1. Problems include incomplete coverage, abstraction or formality that leads states to stress their formal constitutional or statutory provisions rather than to offer a realistic description of practices, and delays

2. Should result in a constructive dialogue
D. Buergenthal, The Human Rights Committee (2000)
1. The Committee’s role ( concluding observations “consist of an assessment of the state’s human rights situation in light of the information provided in the State report, the answers the Committee received to the questions posed by its members during the examination of the report, and information available to the members from other sources, all analyzed in terms of the country’s obligations under the Covenant.”

a) While not legally binding, they are authoritative
2. Sources of information ( draw from IGOs and NGOs

3. Content and examination of State reports ( exposes achievements and failures

E. Illustrations of Concluding Observations
F. Bodansky, Reporting Obligations in Environmental Regimes: Lessons for Human rights Supervision (2000)
1. Reports function to exert pressure, act as a catalyst, and introduce policy options

2. Lessons for human rights law

a) Keep the review process flexible

b) Use ad hoc teams of experts, rather than a single commission or committee

c) Disseminate the results of the reviews widely

d) Look beyond simple compliance and assess the effectiveness more generally of a country’s policies and measures

G. General Comment No. 24 on Issues Relating to Reservations
1. Fleshes out definitions of reservations (versus declarations or policy statements) and considers what are acceptable reservations to the Covenant and the Optional Protocols and what go against the object and purpose (i.e. a reservation to a provision in an optional protocol may render a non-derogable provision in the Covenant ineffective)

H. General Comment No. 26 on the Continuity of Obligations
1. Denunciation and withdrawal are unacceptable

I. General Comment No. 31 on The Nature of General Legal Obligations
1. Encourages states to use all procedures, not just Art 41, for interstate complaints

2. Notes the obligations for States to provide remedies

J. Optional Protocol complaint system
1. Proceedings are fresh, need not allege a systemic violation, only refers to written proceedings, no hearings or debates, no provision setting forth the precise legal effect of ‘views’

2. Opsahl, The Human Rights Committee (1992)
3. Comment on the Committee’s Work
a) Growing caseload and diminishing resources

b) Domukovsky v. Georgia
c) Breard
4. Baban v. Australia (2003)
a) Complaint re: detention of man and son

b) Admissible on violation of Art 9 only (no effective remedies)

(1) Not on art. 7 (deportation), 10 (treatment while detained), 19 (health and safety of detainees), or 24 (best interests of the son)

c) Complainant won on art 9 and it entitled compensation

5. Young v. Australia (2003)
a) Complaint re: denial of veteran benefits to same sex partner

(1) Lengthy back and forth of written complaints and answers

b) Met requirements of Optional Protocol
c) Found violation of Art 26 and complainant entitled to effective remedy

XIII. Counter-terrorism measures and targeted assassinations (handout)

A. Tony Blair Press Conference (Aug. 2005)
B. HRC General Comment No. 29 (2001) on Derogations during a time of emergency
1. Art 4 allows derogation in times of emergency
2. Must proclaim a state of emergency, measures must be temporary and narrow

3. Art 4(2): non-derogable rights: 7 (torture), 8 (slavery), 11 (imprisonment on a contract), 15 (limitations on criminal law), 16 (recognition of person before the law), and 18 (freedom of thought, conscience, and religion)
4. Elements of non-discrimination which are non-derogable
5. Cannot violate other intl obligations
6. Cannot use Art 4 as justification for individual criminal responsibility for crimes against humanity

7. Lists other non-derogable rights or elements of rights
C. Humanitarian law and Counterterrorist force (2003) ***review***
1. Argues that “complying with international humanitarian law in a conflict with a terrorist organization is necessary for the protection of innocent civilians and the ensure respect for bedrock human rights of the terrorists themselves”
2. Principle of human dignity and reciprocity
3. Notes gaps and problems with three scenarios: on the high seas, against a host state, and within a host state
4. “It is conceivable that a separate set of IHL rules designed specifically to cover a conflict between a state and a foreign terrorist organization would strike a somewhat different balance between opposing interests, while still respecting core human rights.  But IHL regimes necessarily cover broad categories of conflicts, and the existing rules appear sufficiently adapted to the realities of war against terrorist.  Some of the rules should be interpreted as denying particular rights or privileges to terrorists, but even terrorists should often receive both indirect and direct protection from the system of humanitarian law.” 

D. Report of the independent expert on the protection of human rights and individual freedoms while countering terrorism (2005)
1. Cannot be conflated with an act of war
2. Terrorists not granted protection under IHL

3. Potential violations
a) Liberty and security of person

b) Detained children

c) Due process and a fair trial

d) Military tribunals

e) Humane treatment

f) Transfer, including rendition

g) Diplomatic assurances

h) Right to property: compilation of lists and freezing assets

i) Non-discrimination and profiling

4. The Role of UN HRs mechanisms

a) Treaty bodies, special procedures, and sub-commission not enough

b) OHCHR continued support

5. Ocalan v. Turkey (2005)
a) ECHR Case concerning the trial of known leader of PKK

b) Grand Chamber found multiple violations of fair trial procedures under ECHR
6. Comment, Counterterrorism Operations and the Rule of Law (2004)
a) Looks at problems with applying military rules
(1) HRs are consensual, suprapositive, and institutional

(2) Military operations would require extensive derogations and would likely lack the notification

(3) Military trials

(4) Judicial oversight

b) “The military model is likely to govern some aspects of terrorism and counterterrorism, in some regions of the world, for years to come.  The resulting dilemmas for human rights law require careful analysis and vigilant attention.  Both terrorism and counterterrorist operations can pose threats to fundamental human rights to life and physical integrity.”

7. Targeted Killing of Suspected Terrorists – Extra-Judicial Executions or Legitimate Means of defence? (2005)
a) If termed extra-judicial killing, rather than war crimes or grave breaches of IHL, then law enforcement model governed by IHRs

(1) Very strict limitations
(2) No arbitrary deprivation of life, must be proportional, due process, jurisdiction issues, cannot be used as a deterrent or punishment (must be to prevent deadly force), evidentiary battles, imminent + no other means of restraint
b) If termed an international armed conflict, under IHL

(1) Necessity and proportionality

(2) If an “international armed conflict”, then terrorist (in order to be a combatant) must be taking a direct part in hostilities
(a) Must be individual

(b) What are hostilities?

(c) What are direct?
(3) “terrorists enjoy the best of both worlds – they can remain civilians most of the time and only endanger their protection as civilians while actually in the process of carrying out a terrorist act” (revolving door theory)

(4) Doesn’t make sense to apply armed conflict since only one group will have “combatants”

c) If termed a non-international armed conflict, under IHL
(1) Still have problems with evidence, proportionality, and defining combatants
d) Proposes a mixed model and applies to US and Israel cases
E. Class Notes
· Problems with defining what terrorism was – one man’s terroritst is another’s freedom fighter

· went for specific crimes: hijacking, attacks on aircraft, taking hostages, etc.  there were already intl agreements on those issues

· The main institutional response was to set up the counterterrorism committee
· The whole exercise is set up under ch. 7 of the UN charter (empowers the SC to take whatever steps necessary to enforce its own decisions
· SC and its CTC

· GA – negotiations of conventions, etc. adopting general resolutions

· Commission on HRs struggling with the HRs dimension

· Where the reports come into play (Goldman and Scheinen)

· Subcommission also looks at terrorism in relation to HRs 

· Widely expected that that body is about to go out of business

· Hasn’t performed too well

· Also at intl level – IRC, framework of intl humanitarian law

· Regional bodies which have been pretty active

· EUI

· Council of Europe

· Complexity is that we’re coming back to the area of IHL. Relevant insofar as we look at viability of HR in War on Terror.

· No, you’re trying to make sure that American forces that are captured will be treated humanely. If we move away from the norms, we put our own troops in generally. Defense forces people are much less enthused than the civilians (in the Exec Branch) about changing these standards.

· 3 Potential Models (for addressing war on terror)

· law enforcement (IHR)

· military model (IHL)

· hybrid model, or something totally different

· trying to say that HR aren’t ideally equipped to deal with this. Need to move beyond the law enforcement model.

· Question for us is whether we’re convinced. Whether the military model is a key dimension, likely to govern war on terror for years to come. We’re going to have to be prepared to read down the HR requirements of the law enforcement model. 

· Fairly important technical move. He’s trying to do it through logical analysis of the ways in which the behavior of terrorists doesn’t fall w/in the traditional approaches accommodated by HR law. 

· Important additional element of this is the extraterritorial dimension
· IHL: starts from fact that it’s legit to kill a whole range of people. When a war is going on and your livelihood is threatened,  you don’t talk about the rules. IHL says that there are certain things, tactics, weapons (too indiscriminate) that don’t need to be done to defend oneself. Trying to humanize war. Don’t talk about HR per se. 

· IHR: Limited powers of government, assertion of whole range of rights, liberties of particular citizens. 

· Start with idea that HRL applies in all circumstances.

· You’ve then got the option of derogation clauses, etc. (e.g., France with its new curfew). 

· However, if you look at a particular situation and you observe a set of facts that would also give rise to the application of IHL, that’s where the problem comes in. 

· You have to have a set of facts constituting an int’l armed conflict

· Or an internal armed conflict. 

· With Al Qaeda, it’s hard to know which fits here. US v. Al Qaeda? Or, Al Qaeda v. Yemen, if they’re based in Yemen. 

· We’ve got an armed conflict to which IHL applies. Still, you have to characterize the facts. Is the situation one of armed conflict, or one in which the law enforcement model of HR would be sufficient? 

· Necessity

· Comes up in HRL when we look at emergency provisions. (Necessary in a democratic society to protect HR? No other viable option?)

· In IHL, concept of military necessity. Doesn’t apply to the individual. In terms of the ongoing war, it was necessary to conduct this attack, fire this missile. 

· Proportionality

· HRL – all he said was about a pickpocket, and the police coming in with tear gas – not OK. 

· IHL – military conception. Notion of collateral damage. Proportionate to hit 4-5 others in the car (of Al Qaeda op) who were killed. 
XIV. Non-state actors (including corporations) and human rights (handout)
A. HRC, General Comment No. 31 (2004)
1. Note para. 8:

a) The article 2, paragraph 1, obligations are binding on States [Parties] and do not, as such, have direct horizontal effect as a matter of international law. The Covenant cannot be viewed as a substitute for domestic criminal or civil law. However the positive obligations on States Parties to ensure Covenant rights will only be fully discharged if individuals are protected by the State, not just against violations of Covenant rights by its agents, but also against acts committed by private persons or entities that would impair the enjoyment of Covenant rights in so far as they are amenable to application between private persons or entities. There may be circumstances in which a failure to ensure Covenant rights as required by article 2 would give rise to violations by States Parties of those rights, as a result of States Parties' permitting or failing to take appropriate measures or to exercise due diligence to prevent, punish, investigate or redress the harm caused by such acts by private persons or entities. States are reminded of the interrelationship between the positive obligations imposed under article 2 and the need to provide effective remedies in the event of breach under article 2, paragraph 3. The Covenant itself envisages in some articles certain areas where there are positive obligations on States Parties to address the activities of private persons or entities. For example, the privacy-related guarantees of article 17 must be protected by law. It is also implicit in article 7 that States Parties have to take positive measures to ensure that private persons or entities do not inflict torture or cruel, inhuman or degrading treatment or punishment on others within their power. In fields affecting basic aspects of ordinary life such as work or housing, individuals are to be protected from discrimination within the meaning of article 26.]

B. The Public-Private Divide
1. Valasquez-Rodriguez Case (1988)
a) IAC found that there was a positive obligation on the State to protect the enjoyment of human rights, even from non-state actors

b) Honduras did not provide an adequate investigatory mechanism

2. Meron, Human Rights Law-Making in the UN (1986)
a) Issues arise over the right to privacy and non-discrimination

3. Case of Appleby v. The UK
(2003)
a) ECHR case re: freedom of speech and association through access to quasi-public property

b) Court found that there were ample alternatives and that the burden was not so high as to impose a positive obligation on the State

4. P.W. Singer, Outsourcing War (2005)
a) Describes issues relating to the use of PMF

b) Notes five broad policy dilemmas

(1) Profit in a military context

(2) Unregulated nature of what has become a global industry

(3) They can accomplish public ends through private means

(4) Striking absence of regulation, oversight, and enforcement

(5) Future of the military itself

5.  Holmqvist, Private security Companies: The case for Regulation (2005)
a) Current legal instruments are inadequate

b) Self-regulation could work
(1) Many costs and benefits
c) National legislation is most effective, but insufficient:

(1) “because of the ability of PSCs to adapt in order to circumvent or evade litigation, 

(2) because of the problem of extraterritorial enforcement, and 

(3) because of the lack of adequate mechanisms for oversight of companies operating abroad

6. Art 47. Mercenaries: A mercenary is any person who:
        (a)  is specially recruited locally or abroad in order to fight in an armed conflict;

        (b)  does, in fact, take a direct part in the hostilities;

        (c)  is motivated to take part in the hostilities essentially by the desire for private 
gain and, in fact, is promised, by or on behalf of a Party to the conflict, material 
compensation substantially in excess of that promised or paid to combatants of 
similar ranks and functions in the armed forces of that Party;

        (d)  is neither a national of a Party to the conflict nor a resident of territory controlled 
by a Party to the conflict;

        (e)  is not a member of the armed forces of a Party to the conflict; and

        (f)  has not been sent by a State which is not a Party to the conflict on official duty as 
a member of its armed forces

C. TNCs
1. Norms on the Responsibilities of TNCs and Other Business enterprises with regard to Human Rights (2003)
a) General obligations
b) Right to equal opportunity and non-discriminatory treatment, security of the person, workers, national sovereignty and human rights, consumer protection, environmental protection

c) Implementation – reporting and monitoring

2. Report of the HCHR on the responsibilities of TNCs 
a) Existing initiatives and standards include: international instruments, national based standards, certification schemes, voluntary initiatives, mainstream financial indices, tools, meetings, and other initiatives

b) Scope and legal status: criteria to look at: objectives, source, human rights coverage, territorial coverage, company coverage, implementation and monitoring

(1) Binding on company?  Binding on State?  Non-binding?

c) Reviews critiques and praises for the Norms
d) Raises outstanding issues
(1) Responsibilities?  Boundaries?  Which rights?  Guarantees?  Universal standards?  Legal nature?  Tools?

3. Baxi, Market Fundamentalism: Business Ethics at the Altar of Human Rights (2005)
D. Class Notes
· Today, whole notion of privatization has generated an idea that it’s more efficient for a government to entrust to private contractors as much as possible. Govts should only retain certain core functions. In US, Congress hasn’t been prepared to expand the budget for the military itself (the man-power), so instead money is appropriated for military purposes, just under a diff budget. 

· State is obliged to show “due diligence” and must take whatever measures they can to prevent violations which they know are going on

· We hold the gov’t liable not directly for the abduction but for failing to do what you could easily have done to prevent

· Investigate, punish, compensate, 

· But we need them to be covered indirectly by the govt

· Global Compact

· www.unglobalcompact.org
· in materials ( the most relevant reading is the art on 56 by an Indian – fascinating analysis

· the thrust of the article is that the norms are ill conceived

· norms have eliminated complexity of issues

· all HRs are applicable to all corps
XV. Evaluating critiques of the international human rights regime (handout)
A. Goodman and Jinks, How to influence states: Socialization and international human rights law (2004)
1. Argument for acculturation rather than coercion or persuasion

XVI. Class Notes 
1. PROF VILJEON
B. Closing remarks

1. In terms of trying to go back and weave things together a bit…

2. Started off with paradox of the HRs regime – created and managed by govts purporting to constrain themselves

a) Builds in deep problems and flaws

3. Move to the imprecise character of the HRs enterproise

a) Moral, political, or legal undertaking?

(1) Potential for very deep roots

(2) Fundamental importance to the moral roots

b) Getting it into the political consciousness is very important

(1) Genocide, rape, child labor

(2) Wide number of other rights which are much more problematic in terms of political grounding overall

4. Institutionalization of legal norms

a) Intl v domestic dimension

b) We’ve been concerned mainly with intl level

c) Acknowledged that intl is secondary

d) What really counts is domestic

5. Don’t prioritize or acknowledge that certain rights are actually more important than others?

a) Econ and soc rights

b) Major external critiques is that it’s a cover to justify and promote liberal market driven conceptions

c) Generally, while they have significant rhetorical importance, they have much less practical importance?

6. Moved to the core of the course – different techniques of intl law which are used to respond

a) Role played by institutions to elaborate on institutions

b) How far states are willing to go

7. David Kennedy ( critique

a) Intl HRs movement: part of the problem?

b) The movement has been highly problematic in terms of its overall impact

c) Some criticisms 

(1) Occupies the field of emancipatory possibility

(2) HRs discourse has taken over?

(a) No other lenses?

(3) Stuff is highly debatable

(4) Views both problems and solutions too narrowly

(5) Super structures of economy are left untouched

(6) Gives much more attention to form than to content

(7) Generalizes too much ( big point of good and evil

(8) Western ideologies

(9) Promises more than it can deliver

(10) Taken as a whole, does more to produce and excuse than to remedy
