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I. Privacy

a. Foundations of the Right to Privacy (p. 3-43)
i. Birth control movement:

1. Birth control activists could be charged under the Comstock Law, a federal obscenity statute. 

2. Margaret Sanger at the forefront of the fight to make birth control available to women; her strategy was a health care one and involved arguing that doctors should have the discretion to provide patients with birth control. Courts, after initial reluctance, were receptive to this strategy.  
3. Another advocate, Mary Ware Dennett, argued that the issue was a free speech one. Her strategy was less successful in the courts.
4. Arguments also made on basis of race, women’s sexuality, public health, and privacy claims. 
ii. Beginnings of substantive due process privacy rights recognition by the Supreme Court:

1. Meyer v. Nebraska struck down a law prohibiting teaching foreign languages in schools and Pierce v. Society of Sisters struck down law requiring all children attend public school. Cases didn’t refer to “privacy” but expanded understanding of “liberty” under 14th Amendment Due Process Clause.

2. Skinner v. Oklahoma struck down law requiring sterilization of people convicted three times of certain kinds of crimes. Court recognized marriage and procreation as fundamental (liberties or rights? Excerpt didn’t make clear) and struck law down through strict scrutiny Equal Protection review.

3. Harlan’s dissent in Poe v. Ullman: asserted that due process was not only a procedural protection but involves a “continuum” of liberty. 

4. **Note** There are two features to substantive due process analysis: a recognition that the 14th Amendment protects “fundamental rights and liberties” that are “deeply rooted in this Nation’s history” such that “neither liberty nor justice would exist if they were sacrificed,” AND a “careful description of the asserted fundamental liberty interest.” Washington v. Glucksberg 521 US 702 (1997). 

iii. Griswold v. Connecticut (381 US 479(1965)): Court struck down state law prohibiting distribution of contraception to married couples as unnecessarily broad. Recognized zones of privacy created by the Bill of Rights and said the right to privacy in the marriage relationship is older than the Bill of Rights. 
iv. Stanley v. Georgia (394 US 557 (1969)): Court reversed conviction for possession of obscene materials, said private possession in one’s home is not a crime under the First and Fourteenth Amendments
v. Eisenstadt v. Baird (405 US 438 (1972)): Court struck down state law prohibiting distribution of contraception to unmarried people because it violated Equal Protection Clause. 

vi. Carey v. Population Services International (431 US 678 (1977)): plurality held that minors have the same privacy right to access to contraception. 

vii. Roe v. Wade (410 US 113 (1973)): Court struck down state law prohibiting abortion. Established the trimester system of regulation (1st trimester, no state regulation and decision is between woman and her doctor; 2nd trimester, some regulation permissible; 3d trimester, can be forbidden). Found there is a privacy interest in the decision to terminate a pregnancy. 

1. In subsequent abortion cases, Court tended to strike down laws prohibiting abortions for minors w/o parental consent; laws prohibiting abortions for women w/o husband’s consent; laws requiring women be given state-specified information meant to discourage abortion; and waiting periods. 

2. The Court tended to uphold laws under which states refused to fund abortions through Medicaid or employee health insurance and under which municipal hospitals could refuse to perform abortions.
viii. Planned Parenthood v. Casey (505 US 833 (1992)): Court upheld the right to abortion under privacy and liberty interests, but turned away from the trimester system established by Roe and established instead the rule that states may regulate or ban abortions after the fetus is viable outside the womb. 

b. State Regulation of Sex Outside Marriage (p. 44-164)

i. Traditional categories of sex regulation: fornication, adultery, sodomy, indecent exposure/lewdness, prostitution/bawdy house, age of consent, adult incest, and rape and sexual abuse.
ii. Sodomy statutes historically targeted non-procreative sex, i.e. oral and anal sex, no matter the sex of the partners. They evolved into anti-gay-sex laws, and especially anti-anal-sex laws. 
1. Early challenges to sodomy statutes argued that the laws were void for vagueness (a kind of due process challenge)

a. People v. Onofre (51 NY2d 476 (NY 1980): overturned sodomy convictions of two men charged with having anal sex and two opposite-sex couples charged with having oral sex. State court held that the state can’t criminalize noncommercial consensual sexual acts done in a private setting. 

2. Cultural breakthroughs included the Kinsey reports, the Model Penal Code, and the British Wolfenden Report; Kinsey and Wolfenden described non-procreative and gay sex as much more common than society might have believed, and MPC and Wolfenden endorsed decriminalization of private consensual non-procreative and gay sex. 

3. Bowers v. Hardwick (478 US 186 (1986)): Court held there is no “fundamental right to engage in homosexual sodomy.” Rejected the precedent of privacy cases such as Griswold, stating such cases dealt with marriage and procreation, which are long-recognized rights and therefore deserving of protection. Court found that since there was no historical recognition of the right to gay sex, there was no such constitutionally-protected right. Found morality to be a rational basis on which a state could base its laws. 
a. Blackman-Brennan-Marshall-Stevens dissent argued this was a privacy case, not a gay sex case.

b. Decision received widespread scholarly and legal criticism. Its argument that “proscriptions against homosexual sodomy have ancient roots” was especially maligned for being historically inaccurate.

4. Following Bowers, many states acted on their own to repeal or otherwise invalidate their sodomy laws, e.g. Kentucky v. Wasson (Ky 1992); Powell v. State (Ga 1998). 

5. Lawrence v. Texas (123 SCt 2472 (2003)): In overturning conviction of two men for sodomy, Court analyzed case under Due Process Clause, found a privacy interest, and overturned Bowers.

6. Scalia’s dissent in Lawrence called the opinion essentially ending state regulation of morality, but that hasn’t necessarily been the case.

iii. Adultery

1. Marcum v. McWhorter (308 F.3d 635 (6th Cir. 2002)): Upholding firing of a cop who was living with a woman while both were still married to others, court said adultery was not the kind of intimate relationship protected by the Constitution.

a. Other cases have also rejected privacy challenges to firing cases in which the employee was fired for private, consensual, off-duty, adulterous sex. Officers in the military may be discharged for adultery. 

2. Norton v. Macfarlane (818 P2d 8 (Utah 1991)): State supreme court held tort of alienation of affection had to be proven by clear and convincing evidence that the damage to the non-offending spouse’s consortium interest was because of the adultery, and abolished tort of criminal conversion because it was contrary to public policy to hold the third party responsible for damages even if it was the offending spouse who was the aggressor and even if the marriage had already been irreparably damaged before the adultery occurred. 
iv. The line between public and private: regulation of private sexual behavior is more problematic than public behavior, but there can be difficulties in establishing what is “public” versus “private” space, e.g. two of the defendants in Onofre had been engaged in sexual conduct in a car parked in a public area, but the court still found that to be private action. The question now is, how much privacy is allowed under Lawrence?

1. Sawatzky v. Oklahoma City (906 P2d 785 (Okla. 1995)): State court upheld law forbidding public solicitation for non-commercial sexual acts to be performed in private.

2. State v. Thompson (767 NE2d 251 (Ohio 2002)): State court struck down law prohibiting same-sex non-commercial solicitation as content-based (only same-sex solicitation prohibited) and not narrowly tailored to serve a compelling state interest.
3. Stoumen v. Reilly (37 Cal.2d 713 (1951)): State invalidated the removal of a liquor license, said removal done on the grounds that the bar was a gay hangout. Court said that gays hung out there was not enough to make the bar an illicit bawdy house.

v. Commercial sex: Wolfenden report advocated increasing penalties for prostitution. Anti-prostitution laws in US go back at least to 1870s. The White Slave Traffic Act (1910), AKA Mann Act, made it a crime to transport a female in interstate or foreign commerce for “purpose of prostitution or debauchery.” 
1. Caminetti and Diggs v. US (242 US 470 (1917)): Court held Mann Act prohibited transporting a woman across state lines for the purposes of adultery. 

2. Mann Act revised in 1978 and again in 1986, now prohibits transporting of any individual for the purposes of prostitution or for any sexual act that’s a crime. 

3. Current challenges to anti-prostitution laws include privacy arguments, but courts universally reject them, ruling that commercialization of sex is a legitimate thing for the state to regulate. 
4. Feminist debate on prostitution: some want it to remain outlawed because it furthers male violence to and subordination of women, and some want it decriminalized as a legitimate means for search for female self-determination and economic self-sufficiency. See essays p. 130-136.

5. Thoreson AKA DiLorenzo v. Penthouse and Guccione (179 AD2d 29 (NY 1992)): Court upheld compensatory damages, but not punitive damages, to a Penthouse Pet who claimed quid pro quo sexual harassment. Court held a sexual career does not equate to consent to all sexual encounters. 

vi. Sex between adolescents: see state-by-state age of consent chart p. 142-145; laws vary widely. 
1. Michael M. v. Superior Court (450 US 464 (1981)): Court upheld, under strict scrutiny, state law that made men alone liable for statutory rape, on the grounds that pregnancy fears would deter women but not men, so the law “equalized” the deterrents between the sexes. 
a. Dissents argued the law upheld gender stereotypes that the boy is always the aggressor and the women always the victim. 

2. Bellotti v. Baird (443 US 622 (1979)): Court struck down law that required either parental permission or parental notification plus judicial approval before a minor could have an abortion.

3. Hodgson v. Minnesota (648 F.Supp. 756 (1986)): Court upheld state law requiring minors notify a parent before getting an abortion but that had a judicial bypass option; struck down two-parent notification requirement. On appeal, 497 US 417 (1990), Supreme Court upheld the two-parent notification requirement. 
a. An argument against two-parent notification is that teen girls are more likely to confide in their mothers than fathers, so the requirement asserts paternal involvement in the girls’ sex lives. Further, the requirement  may adheres even following divorce, which undermines the rights of the custodial parent and, when the custodial parent is the mother, is an even more dramatic affirmation of paternal involvement and, possibly, control. 
vii. Sex between adolescents and adults: 

1. In some states, teens of a certain age may consent to sex with someone 18 or over, although some statutes limit that right by requiring an age difference of no more than a certain number of years (often four), or allowing consent unless the adult is in a position of power/authority over the teen (e.g., teacher and student). 
2. There are cultural differences in what is appropriate sexual behavior for men and women and for people of particular ages. What is “bad” sexual contact for kids in one culture might be normal or appropriate for good child-rearing in another. In America, there is a tendency to deny that children have sexual feelings. 

3. Research supports the conclusion that not all adult/child sexual interactions are harmful. Healthy encounters would be those in which the child is knowledgable and understands fully the activity, to which he/she freely consents, that take place in an environment (i.e., family and social setting) that affirms such experiences as normal and appropriate, and that do not result in symptoms of dysfunction in the child or the family.

4. There may be gendered responses to adult/child sex: boys, because they are encouraged more and at earlier ages to be autonomous, tend to organize their sexual activity to satisfy themselves; they see themselves as the pursuer, unlike girls, who tend to be socialized to be more passive or more compliant, and thus are more susceptible to predation. 

II. Sexuality, Gender, and State Discrimination 

a. Equality Challenges (p. 165-176) 

i. Evaluation of state regulations:   

1. Strict Scrutiny – for legislation to survive, the ends must be compelling and the means must be necessary. (Test generally only applied to cases involving suspect classes or fundamental rights)  

2. Heightened (Intermediate) Scrutiny – for legislation to survive, the ends must be an important governmental purpose and the means be substantially related. (Test used primarily for cases involving gender, sometimes alienage or illegitimacy.)

3. Rational Basis (Weak or Deferential Review)– for legislation to survive, the need must be a legitimate governmental purpose and the means must be rationally related to that end. (Note that the courts do not require that the legislature itself articulate the rational basis for the law; so long as the court can find one, a law reviewed under this standard will likely survive.)

ii. Due process versus equal protection analysis: 

1. Due process analysis looks at whether an existing/traditional value is violated by the practice being litigated (e.g. right to marry whom one loves and an anti-miscegenation law)

2. Equal protection analysis is forward-looking; it looks at practices that were widespread at the time the 14th Amendment was passed and determines if they should endure 
iii. Loving v. Virginia (388 US 1 (1967)): Court struck down, using strict scrutiny and under Equal Protection Clause state law forbidding interracial marriage.

b. Sex Discrimination (p. 177-216)

i. Sex discrimination rested on the natural law theory that there are inherent differences between the sexes that justified treating the two differently. The challenge to this argument is that those “inherent differences” are, in fact, unproven stereotypes and myths about women’s “proper place” and natural capabilities.
ii. ACLU Women’s Rights Project formed 1971, headed by Ruth Bader Ginsberg, fought to have sex considered a suspect class by the courts, which would mean laws using sex as a classification would be evaluated under strict scrutiny. Won half the battle; today, sex/gender laws evaluated under heightened scrutiny.
1. Frontiero v. Richardson (411 US 677 (1973)): Plurality held sex is a suspect class; invalidated law requiring that a showing that the male spouse of a female service member relies on the female for financial support before the female could spouse as dependent, when law for male service members did not require such a showing for the wife. 

2. Craig v. Boren (429 US 190 (1976)): Court struck down law allowing 18-year-old girls to buy beer but requiring men to be 21. Case significant because it settled the level of review of sex classifications as heightened scrutiny. 

iii. The continuing litigation of sex discrimination:

1. US v. Virginia (518 US 515 (1996)) (VMI case): VMI had been ordered to become co-ed or to establish a separate but equal facility for women; this case was the challenge to the separate-but-equal school, which plaintiffs held was not equal at all. Court agreed, required VMI to integrate. 

a. Scalia’s dissent argued that there was a long tradition of male-only academies that is not prohibited by the Bill of Rights, so there was no basis for striking down VMI’s policy

2. Ulane v. Eastern Airlines (742 F.2d 1081 (1984)): Court upheld firing of a MTF transsexual on the basis that she was fired for being transsexual, not for being a woman; held there was no Title VII protection for transsexuals. 

a. Case seems to be a perfect Title VII case: she could do her job satisfactorily as a man, but when she came to work as a woman, she was fired. 

3. Hopkins v. Price Waterhouse (490 US 228 (1989)): Court held a woman who was penalized by her employer for not being “feminine” enough had a valid Title VII claim. This case established that gender nonconformity was a basis for a Title VII claim – Hopkins was discriminated against not necessarily because she was a woman, but because she didn’t conform to ideas on how a woman should dress and act. 
4. Nguyen v. INS (533 US 53 (2001)): Court upheld, using rational basis, statute that gives American citizenship automatically to a child born to a US-citizen mom out of wedlock and out of the US, but denies citizenship to such a child whose only American parent is the father, unless the father legally legitimates the child. 

a. Dissent argued ruling departed from heightened scrutiny standard and criticized the government’s justifications for the law. 

c. Sexual Orientation Discrimination (p.217-297)

i. Boutilier v. INS (387 US 118 (1967)): Court, analyzing legislative history of INS Act, upheld deportation of a man under INS rules allowing deportation of “homosexuals and sex perverts.” 
ii. Stonewall Riots in New York in 1969 a catalyst for gay rights’ movement. Goals of the movement included decriminalization of private and consensual same-sex sexual activity and to persuade professionals that homosexuality is not a disease or perversion. 

iii. Homosexuality dropped from DSM-III in 1973. 

iv. Litigation results mixed at first. Early on, some success in employment discrimination, but not so much in marriage laws. Three arguments advanced against using homosexuality as exclusionary criterion: no material differences between gays and straights, state discrimination based on sexual orientation as unacceptable as state discrimination based on race, and the needs of the modern state are inconsistent with morality-based legislation. 

v. Watkins v. US Army (847 F2d 1329 (1988)) (Note: case vacated en banc in 1989): Court struck down army regulations forbidding service by gays because the regulations forbid the orientation itself, which was impermissible discrimination even under Hardwick, which allowed punishment of homosexual acts. 

1. Factors in determining a suspect class: if the group has suffered “a history of purposeful discrimination,” if the group lacks the political power to redress grievances through the political process because of official discrimination, and if the discrimination is so grossly unfair to be contrary to equal protection (factors therein: being defined by a trait that has no bearing on ability to contribute to society, being saddled with “unique disabilities because of prejudice,” and if the trait is immutable).

vi. Tanner v. Oregon Health Sciences University (157 Or.App. 502 (Or. 1998)): State court held denial of health benefits to the same-sex partner of an employee was a violation of the state Constitution. Found that homosexuality was a suspect class and evaluated the law under strict scrutiny. 
1. Factors used to determine suspect class: immutability of common, class-defining characteristics or characteristics that are “historically regarded as defining distinct, socially-recognized groups that have been the subject of adverse social or political stereotyping or prejudice.”
vii. People v. Garcia (77 Cal.App.4th 1269 (Cal. 2000)): State court held lesbians and gays couldn’t be dismissed from jury service on the basis of their sexual orientation. Found homosexuals to be of a suspect class. 

1. Factors used to determine suspect class: cognizable class and if another group could represent the views of the possibly-suspect class
viii. Sexuality Discrimination cases in Canada: 

1. Nesbit: Canadian Supreme Court dismissed claim a couple who said the Old Age Security Act spousal benefits should apply to same-sex couples. 

2. Vriend: Canadian Supreme Court upheld man’s claim that his dismissal from his job for being gay was a violation of Alberta’s human rights act.

3. M. v. H.: Canadian Supreme Court invalidated Ontario’s Family Law Act, which provided spousal support upon break-up of cohabitating different-sex, but not same-sex, couples. 

ix. Romer v. Evans (517 US 620 (1996)): Court held that Colorado’s Amendment 2 to its state constitution was invalid. Amendment essentially repealed local ordinances barring discrimination against gays and prohibited any state agency from adopting such policies. Court held, in an equal protection analysis, that laws born of animus to a particular group are not based in a legitimate state interest, and a law making it more difficult for a particular group to seek aid from the government is an obvious violation of equal protection.

1. Scalia’s dissent argued that the law only prohibits special/preferential treatment of homosexuals, but doesn’t exclude them from coverage under general anti-discrimination laws. Said under Bowers v. Hardwick, it is permissible to make laws disfavoring homosexuals.
x. Lawrence v. Texas (123 S.Ct. 2472 (2003)): In overturning conviction of two men for sodomy, Court analyzed case under Due Process Clause, found a privacy interest, and overturned Bowers.
1. O’Connor’s concurrence: didn’t agree with the due process argument, but found the statute did violate the Equal Protection Clause because it punished homosexual sodomy and not heterosexual sodomy.

xi. Baker v. Vermont (170 Vt. 194 (Vt. 1999)): State supreme court held that the prohibition on granting marriage licenses to same-sex couples violated the state constitution’s Equal Benefits Clause. Referred issue to legislature to decide how to fix problem, i.e. marriage licenses to all, or equal benefits to all but “civil union” title to same-sex couples. 

III. Identity Speech in the Body Politic
a. Obscenity and Political Speech (p. 323-360)
i. Theories of the First Amendment: Mill’s theory of marketplace of ideas; idea that democracy can only work if there is open discussion; idea that open discussion is a check on people’s intolerance of unfamiliar ideas; idea that expression is exploration of personhood and the state should not interfere therein.
ii. Identity speech and sexual orientation: the First Amendment protects expression. The question becomes, is normal, everyday activity between partners, e.g. handholding, expressive activity under the First Amendment? On one hand, it is certainly expressive – people are expressing their caring and affection for each other – and on the other hand, is it good policy – both public policy and policy for the gay rights movement -- to classify anything gays do together as a sociopolitical act? Is marriage an expressive act under the First Amendment?
iii. One, Inc. v. Olesen (241 F.2d 772 (9th Cir. 1957)) (Note: reversed per curiam by Supreme Court in 1958): Court held the gay-themed, but not porn, magazine “One” was obscene and thus sending it through the mails was a violation of federal law. 
1. Applied Roth test: “whether to the average person, applying contemporary community standards, the dominant theme of the material taken as a whole appeals to the prurient interest.”
iv. Gay Students Organization of UNH v. Bonner (509 F.2d 652 (1st Cir. 1974)): Court held UNH’s ban on social activities hosted by GSO, which was enacted following distribution of homosexual literature by non-GSO members at a GSO play and meeting, was too sweeping. Found the ban did not satisfy the requirements of the time-place-manner test, i.e. restrictions in furtherance of a substantial governmental interest that are no more broad than required to achieve that interest.
v. Gay Law Students Association v. PT&T (24 Cal.3d 458 (CA. 1979)): State court found that PT&T had practiced discrimination against gays in hiring, firing, and promoting employees in violation of the state labor code. 

vi. National Gay Task Force v. Board of Education of Oklahoma City (729 F.2d 1270 (10th Cir. 1984)): Court held that a state law permitting dismissal of teachers for “advocating, encouraging, or promoting homosexual activity” was overbroad and infringed on the teachers’ right to free speech. 

vii. Weaver v. Nebo School District (29 F.Supp.2d 1279 (Utah 1998)): Court held a school’s actions after learning a teacher and coach was a lesbian (e.g., decree that she could not talk about her sexual orientation to students, even in off-campus contacts, dismissal of her as volleyball coach) were impermissible infringements on her rights to free speech and equal protection. 

1. Case important because, in addition to money damages, court ordered school to reinstate Weaver as the volleyball coach; this affirms the right to be an openly gay teacher. 

viii. NEA v. Finley (524 US 569 (1998)): Court held that NEA’s guidelines on grant-giving say the NEA should take into consideration “standards of decency” were not an infringement on the First Amendment; wasn’t impermissible viewpoint discrimination because artists were still free to create whatever they wished, but they were not free to receive government money for it.
b. Identity and Viewpoint (p. 371-418)
i. Gay Rights Coalition of Georgetown University Law Center v. Georgetown University (536 A.2d 1 (DC, 1987)): Court held that under DC’s Human Rights Act, Georgetown could not use religious grounds to refuse to recognize a gay student group.
ii. Freedom of association cases:
1. NAACP v. Alabama 357 US 449 (1958)): Court held that the First Amendment protects the right to freedom of association, and therefore the state could not compel groups to release their membership lists. 
2. Roberts v. US Jaycees (468 US 609 (1984)): Court upheld state court judgment that  Jaycees, an all-male group, had to admit women under the state’s anti-discrimination law. Rejected Jaycees’ freedom of association argument on the grounds that the group was huge, sprawling, unbonded (members could remain strangers to one another), and relatively unselective when admitting new members (basically they took everyone but women and some minorities).
3. Hurley v. Irish-American Gay, Lesbian and Bisexual Group of Boston (515 US 557 (1995)): Court held that, under freedom of association, parade organizers could refuse to allow the gay organization to have its own entry or carry its own banner in the parade. Said that the parade included a variety of groups did not mean, under the First Amendment, that it had to include all who wanted to join. 
4. Boy Scouts v. Dale (530 US 640 (2000)): Court held that Boy Scouts could exclude gays as members and scoutmasters. Court found that the Boy Scouts are an expressive organization deserving of freedom of association protection and that including gays would affect their ability to express their views as they wished. 
a. Dissent argued that nothing in the Boy Scout Handbook or their espoused principles says anything about homosexuality and expressly directs scouts who have questions about sex to go elsewhere than their scoutmasters, so the organization’s rights of expression wouldn’t be violated merely by the presence of a gay man, since no one is supposed to talk about sex with the scouts. Found policy exclusionary in violation of state law. 
c. Sexually Explicit Expression (p.419-474)

i. Obscenity is not protected speech under federal law or under the laws of any state except Oregon. This means speech deemed obscene can be regulated or banned. Difficulty is defining obscenity. Supreme Court’s 1973 Miller definition appears to control: “works, taken as a whole, appeal to the prurient interest in sex, which portray sexual conduct in a patently offensive way, and which, taken as a whole, do not have serious literary, artistic, political, or scientific value.”
1. MacKinnon on porn: argues porn sexualizes violence against women, hierarchy, and inequality. Argues that porn is sex discrimination and turns women into objects to be used for the pleasure and domination of men. Argues for making actionable the production, sale, exhibition, or distribution of porn.

2. Duggan et al. on porn: argues that the Dworkin-MacKinnon approach to regulating porn is overinclusive, reaching not only images of rape and abuse, but a wide variety of depictions of sex, and by trying to protect women from these images, the law is in actuality traditional, repressive, and patronizing. Says because the law includes a wide variety of depictions and not only depictions of rape, what it’s saying is that all sex is degrading to women and women need to be protected from it.
ii. Gay Men’s Health Crisis v. Sullivan (792 F.Supp. 278 (SDNY 1992)): Court held CDC’s requirements on AIDS-related educational materials, which said items were not to be used if they were “offensive to a majority of the intended audience” were vague, standardless, and contrary to CDC’s statutory authority. Offensiveness, said the Court, does not equate to regulable obscenity, and regulating “offensiveness” risked chilling speech. 

iii. Luke Records v. Navarro (960 F.2d 134 (11th Cir. 1992)): Court reversed and remanded district court’s decision that a 2Live Crew album was obscene, because trial court judge used only his own “expertise” on artistic merit and therefore the district court had not fully satisfied the Miller test. 

1. Scholarly discussion on the case raises concerns of culture clash, i.e. district judge’s opinion seemed to dismiss the idea that rap music could have any artistic merit, or that there was political value in resistance rap, even when it’s misogynistic. Also scholarly discussion on the issue of race (i.e., the “black beast rapist”) , violence against black women, and exaggeration of racial stereotypes to point out their ridiculousness.
iv. Barnes v. Glen Theatre (501 US 560 (1991)): Court upheld, under O’Brien, state law requiring strippers to wear pasties and g-strings. Court held “protecting social order and morality” were legitimate interests being protected by the law.
1. O’Brien (1968) test: When speech and conduct are intertwined in the same action, the government can regulate it IF: regulation is within government’s power under the Constitution, if the regulation furthers a substantial state interest, if the interest isn’t related to suppression of free expression, and any restriction on First Amendment freedoms is no greater than necessary to further the state interest. 
v. City of Erie v. Pap’s (529 US 277 (2000)): Court, in another nude dancing case, splintered. Five justices held that O’Brien is the correct standards under which public nudity laws be evaluated, but there was no majority as to applying the standard in the instant case, in which a city ordinance banned all public nudity. Plurality found ordinance constitutional. 

vi. American Booksellers v. Hudnut (771 F2d 323 (1985)): Struck down the Dworkin-MacKinnon ordinance making trafficking in pornography actionable; said it included protected speech as well as obscenity in its sweep and was impermissible viewpoint discrimination.
1. Similar law was upheld in Canada in Regina v. Butler, in which Canadian Supreme Court said porn was equivalent to unprotected hate speech and could be actionable. 

IV. Theories of Sexuality, Gender, and the Law 

a. Models for Thinking About Sexuality (p. 501-504)

i. Sexuality as a natural force: society has an obligation to encourage sex in natural, healthy forms and discourage unnatural forms.

ii. Sexuality as a biological force: the individual has a sex drive that society seeks, usually in vain, to constrain 

iii. Sexuality as a social force: sexuality is the result of the complex interactions of culture, socialization, and historical influences

b. Natural Law Theories (p. 505-519)
i. Examples of theorists include Finnis, George, and Bradley.
ii. Theory’s arguments:

1. Theory has roots in religion, often Judeo-Christian, or in philosophers such as Plato.

2. Procreative sex within wedlock is the only valid form of sexual intercourse; oral and anal sex (no matter the sex of the partners), sex outside wedlock and birth control are all contrary to natural law theory.

3. Marriage is a reproductive union of friendship, goodwill, and cooperation; sex between spouses actualizes those purposes. 

4. Sex between infertile couples is still OK because it’s not their own fault they’re infertile, so their sexual activity still actualizes the purposes of marriage, since they’d have kids if they could.

5. Companionship between the sexes is the intrinsic good of marriage, so same-sex couples don’t fulfill these purposes. 

6. Sexual pleasure as an end in itself is immoral; sex is only for actualizing the purposes of marriage. Therefore, non-marital sex is not valid.

7. Some natural law theorists see rigid gender roles and “wifely submission” as proper and natural, but not all do.

iii. Criticisms:  condemnation of gay sex, ensures male sexual pleasure but not female, doesn’t condemn marital sex between adults and adolescents or between relatives. 

1. Natural law theorists would be opposed to the outcomes of Griswold, Eisenstadt, and Roe.

c. Modern Theories (p.520-583)
i. Evolutionary Psychology/Sociobiology Theory  
1. Examples of theorists include: Wilson, Barkow, Tooby.

2. Theory’s arguments:

a. Theory is Darwinian, purports to explain the biological roots of gender, sexuality, and gender roles. 

b. Begins with the idea that traits that contribute to biological survival and prosperity (i.e., reproduction), will proliferate in the species – natural selection theory – and that different traits will be selected for the child-bearers than for the inseminators.

c. Theory is highly gendered. Says, because women are the child-bearers and bear the costs of child-raising, traits of loyalty and nurturing will be selected in females, whereas men, who have the biological goal of inseminating, will have traits like boldness and aggressiveness selected. Predicts that inseminators will prefer younger and presumably more fertile women, and child-bearers will prefer wealthy men.

d. Some theorists, drawing from EP and economic theory, argue that society should not regulate against the “evolutionary grain” because results would be costly and hard to achieve.

i. These theorists would be opposed to the results of the VMI case. 

e. EP maintains polygyny is good for women because wealthy men would marry many women, so more women would have access to the better sperm. Also maintains lesbian marriage is good because women can “shop” for sperm and then marry partners more reliable than the “wandering inseminators.” Argues against no-fault divorce because it relieves men of the obligation to support their offspring and often impoverishes women. Argues for strong legislation protecting women from violence and sexual abuse.

3. Criticisms: 
a. Argues that men have the biological drive to inseminate many women and will cheat because of that, but that women desire partners who will protect and provide for them – wouldn’t this then mean women would select partners who are loyal and good providers, and thus the “cheating” trait would not be naturally selected?
b. Does not adequately explain presence of homosexuality in the population; the best it can do is say that the homosexual trait is piggybacked on another trait that contributes to biological success and survival and that is why the trait continues to be selected.

c. The EP-economic combination doesn’t work for EP’s position that violence against women should be investigated and punished – if violent men are naturally selected, legislating against violence would have high costs and few results – or for EP’s position on no-fault divorce – if men are naturally wandering inseminators, making divorce harder cuts against the evolutionary grain.

d. Doesn’t answer a primary question: if men are hard-wired to prefer fornication and women to prefer child-rearing and stability, do we encourage marriage to benefit women, or fornication to benefit men? Because the policies are exclusive, can’t encourage both, and to discourage either one cuts against evolutionary grain

ii. Economic/Utilitarian Theories
1. Examples of theorists include: Posner, Becker, Rose.

2. Theory’s arguments:

a. Applies economic rational-actor theory to human sexual behavior.

b. Each partner in a marriage will devote him/herself to those tasks that will maximize the goods the marriage produces, i.e., each partner will do what he/she is best at, and the combination of most-productive labor results in a maximized marriage. 

i. In other words, if women are paid less than men and tend to have more of a commitment to child-care, they should stay home and raise the kids, and the men should go to work. Becker, especially, promotes this idea.

c. Posner’s theory: three kinds of benefits to sex (pleasure, procreation, and social), and three kinds of costs (“taxes” like unwanted children or disease, social or legal disapproval, and search costs). Posner says a weighing of benefits to costs will determine the relative frequency of sexual behaviors. 

3. Criticisms: 

a. Is it so easily assumed that humans act rationally when it comes to sexual behavior?

b. Much of the theory rests on outdated beliefs about gender roles; i.e., the theory assumes the truth of traditional gender roles and attitudes. When these beliefs are rejected, a major underpinning of the theory is removed, essentially rendering it obsolete. 

c. Becker’s “women go home” theory ignores the fact that women being paid less has a lot to do with discrimination and job segregation, which is something society can remedy.

d. Specialization in the home is not efficient because of diminishing returns: a wife’s 50th hour devoted to child-care will not be as productive as the husband’s 10th. 

e. Becker assumes that men will act altruistically at home, an assumption with no empirical evidence to support it and much to the contrary. He also conveniently ignores the fact that he himself says men will act selfishly in the market; why would it be different at home? 

f. If it’s true that men act selfishly at home, then the specialization model puts women at a disadvantage. Game theory says the power and goods of a marriage will be divided based on bargaining power; a specialized stay-at-home wife as virtually none, since she relies on her husband for financial support. 
iii. Feminist Theories
1. Examples of theorists include: MacKinnnon, Rubin, Duggan.
2. Theory’s arguments:

a. MacKinnon compares feminism to Marxism: men appropriate women’s sexuality the same way the capitalists appropriate workers’ labor. Every element of what it means to be “feminine” is sexualized: vulnerability means easy sexual access, passivity means no resistance, softness means pregnability, domesticity means progeny and proof of male potency. Sexuality is a form of power and “is the linchpin of gender inequality.”
b. Radical feminism would disapprove of decisions like VMI because they admit women to a male space instead of forcing that space to adjust to the presence of men and women. Giving women the same opportunities as men, but not addressing the underlying social subordination of women, is not a victory.

c. Liberal feminism construes women’s problem as one of limited choices. Approves of decisions like VMI because they open more choices to women.

d. Rubin argues that sex in Western culture is considered a dangerous, destructive force, and society ranks sexual behaviors on a scale of what is “good” and “bad” sex. Long-term marital heterosexual relations are the “most normal,” and the most disapproved are BDSM, commercial sex, transsexuals and transvestites, fetishists, and cross-generational sex. The law reflects such social disgust when it outlaws consensual BDSM, adult incest, and sodomy. Argues that a feminist critique of gender hierarchy should be incorporated into a theory of sex, but there should be a separate theory of politics and sexuality.

3. Criticisms: because feminist theory is multidimensional; criticisms have to be directed at particular scholars or particular subsets of feminism (e.g., liberal or radical). Duggan, for example, is a critic of MacKinnon, and Rubin offers a theory that is in some ways companion to MacKinnon and in some ways contrary. 
iv. Critical Race Theory:

1. Examples of theorists include: Bell, Law, Crenshaw, Haney-Lopez. 

2. Theory’s arguments:

a. Argues that the Reconstruction Amendments were meant to overturn laws that unfairly subordinated social groups and give everyone the same legal protections that white men had always had, and because of the rationality goal perpetuated by the Supreme Court, the Equal Protection Clause has lost its bite. 

b. Theory says that to win an Equal Protection challenge, a subordinated group has to show that they are similar to the white male norm. Because some groups are closer to the norm than others, this means winning such a claim is easier for groups closer to the white male norm, who can then show how irrational it is to treat them differently from white males. 

c. Argues that well-meaning activists who attempt to show that, for example, domestic violence is not limited to the poor or minority communities, or that AIDS is not limited to white gay men, minimizes the effects these problems have on subordinated groups.

v. The role of history on views of sex
1. Changing economic conditions and urbanization has radically changed the nature of marriage and the status of women over the last 2000 years.

2. Where society is organized around subsistence farming, procreation is central to sexual relations because of the need to produce the next generation of labor. In that setting, sex purely for pleasure is a luxury. The family is a survival unit, with each member depending on the others to produce their share of the familial goods.

3. Where society is urban, procreation is less of a demand, sex for pleasure not as expensive a luxury, and women can organize their activities around things other then child-bearing. Family may or may not be a survival unit. 
V. Sexuality and Gender in the Workplace 

a. Sex Discrimination (p. 765-771, 802-829 and 840-853)
i. Background of women’s exclusion:

1. Long-term historical exclusion of women from the workplace, idea of women’s “natural place” being the home. Challenges to workplace exclusion go back to 1873, with a suit brought under the Privileges and Immunities Clause (Bradwell). Claim was denied. Later suits brought under Due Process and Equal Protection Clauses. 

2. Women’s rights movement in the late 19th century included arguments for equal pay, eight-hour days, and better workplace conditions; paternalistic protective legislation was passed in many states limiting women’s working hours. Women came to oppose such legislation, arguing poor work conditions were things men as well as women should have protection from, and that the legislation prevented women from obtaining certain kinds of work, making them a separate and unequal class. 

3. Victories for feminism included development of heightened scrutiny analysis and passage of Title VII.

a. Title VII was passed in 1964 (42 USCA §2000e et seq) and which prohibits, among other things, employment discrimination against people because of their race, color, religion, sex, or national origin. 
b. Defenses to charge of employment discrimination in violation of Title VII include bona fide occupational qualifications that are “reasonably necessary to the normal operation of that particular business” and bona fide seniority or merit systems.  

c. Making a prima facie case of employment discrimination under Title VII: plaintiff must show that he/she is a member of a protected group, that he/she was performing his/her job satisfactorily, that he/she was discharged, and that the discharge occurred under circumstances that give rise to an inference of discrimination.
d. Proving a Title VII claim on the disparate impact theory: plaintiff must show that a facially neutral employment practice has a significant adverse impact on a group protected by Title VII. Burden then shifts to defendant employer, who, to defeat the charge, must show the employment practice is justified by business necessity. If defendant shows such, plaintiff can rebut that defense by showing that nondiscriminatory practices would achieve the same business purpose.

4. Some setbacks, such as Personnel Administrator of Massachusetts v. Feeney (442 US 256 (1979)), in which the Court said statutes that have discriminatory effect but not discriminatory purpose, like Massachusetts hiring preference for veterans, 98% of whom were men, did not receive heightened scrutiny and were not impermissible under Title VII.

ii. Continuing issue of how to deal with pregnancy: is it an issue of sex/gender, or is it a coincidental medical condition? 
1. Under due process analysis, policies that penalize women for being pregnant, such as the forced leave for pregnant teachers litigated in Cleveland Board of Education v. LaFleur (414 US 632 (1974)), are invalid. 
2. Under equal protection analysis, policies that happen to affect women more than men because they deal with pregnancy (e.g. refusing to insure disabilities associated with pregnancy), as was litigated in Gedulgig v. Aiello (417 US 484 (1974)), are permissible because it isn’t a women versus men issue, it’s a pregnant-women versus non-pregnant women and men and therefore isn’t discriminatory. 

3. Congress codified issue of pregnancy discrimination by amending Title VII with the Pregnancy Discrimination Act in 1978, which had the purpose of “prohibit[ing] sex discrimination on the basis of pregnancy,” which means that discrimination based on pregnancy is discrimination against women due to their sex. 

4. California Federal Savings and Loan Assn v. Guerra (479 US 272 (1987)): Court held that a CA statute (which made it unlawful for an employer to refuse a female employee affected by pregnancy, childbirth, or related medical conditions, to take a reasonable period of leave for that time she is disabled by the condition) was above the floor set by the Pregnancy Discrimination Act but not inconsistent with it.

a. Arguments that had been advanced in favor of the CA statute: pregnancy had been excluded from disability coverage and the law ensured that it would be covered and women’s jobs would be saved for them to return to after childbirth.
b. Arguments against: it reinforces the notion that women are more expensive workers than men and require special rules, and also reinforced assumption that childcare was women’s responsibility, since the Act didn’t cover men taking time off work due to arrival of a new baby.

5. Chambers v. Omaha Girls Club (834 F.2d 697 (8th Cir. 1987)): Court held that the OGC’s policy of not allowing single pregnant women to work where the women would be in contact with the teen clients was a bona fide occupational qualifications exceptions to Title VII.

6. Cline v. Catholic Diocese of Toledo (206 F.3d 651 (6th Cir. 2000)): Court held that district court erred in granting summary judgment to Catholic school on a Title VII claim that the school dismissed a teacher because she had premarital sex with her fiancée; said teacher made out her prima facie case, school offered justification, but teacher offered rebuttal and should have the case heard by a trier of fact.
iii. The meaning of “sex” under Title VII:

1. DeSantis v. PT&T; Strailey v. Happy Times Nursery School; Lundin and Buckley v. PT&T (608 F.2d 327 (9th Cir. 1979)): Court held that the firing of the plaintiffs in the consolidated cases did not violate Title VII, because the plaintiffs were fired for their sexual orientation, which was not an interpretation of the word “sex” that Congress intended when it passed Title VII. 

2. Price Waterhouse v. Hopkins (490 US 228 (1989)): Court held a woman who was penalized by her employer for not being “feminine” enough had a valid Title VII claim. This case established that gender nonconformity was a basis for a Title VII claim – Hopkins was discriminated against not necessarily because she was a woman, but because she didn’t conform to ideas on how a woman should dress and act.

a. Under Hopkins, it’s possible the DeSantis consolidated cases may have come out differently, since allegations against the plaintiffs included things like a man wearing an earring.

iv. Hostile work environments under Title VII:

1. To succeed on a hostile work environment claim, “plaintiff must establish: (1) that she belongs to a protected group, (2) she was subject to unwelcome sexual harassment, (3) the harassment was based on sex, (4) the harassment affected a ‘term, condition, or privilege’ of employment, and (5) the employer knew or should have known of the harassment in question and failed to take proper remedial action.” Meritor Sav. Bank v. Vinson, 477 US 57 (1986).

a. To meet qualification one, P need only show she/he is a woman/man. 

b. To meet qualification two, P must show the advances were unwelcome, but need not show P resisted all of them or formally complained of them. Note, however, that prohibited conduct is not limited to advances, but can involve threats, verbal abuse, the leaving about of pornography, etc.

c. To meet the other qualifications in a quid pro quo case, P must show that the harassment was tied to a tangible job benefit by a supervisor. 

2. Burns v. Mcgregor Electronic (955 F.2d 559 (8th Cir. 1992)): Court rejected district court’s reasoning that a woman who would pose nude for a magazine could not experience a hostile work environment, and remanded.  

3. Dillon v. Frank (952 F.2d 403 (6th Cir. 1992)): Court held that male-on-male harassment, although sexual in nature, did not fall under the purview of Title VII because Title VII’s definition of “sex” referred to male-female sexual roles and not sexual orientation.

b. Sexual Orientation Discrimination (p. 771-783, 799-801, and 865-883)

i. In the late 1940s through the late 1960s, witch hunt against gay men in civil service. Mass firings and resignations. View that homosexuals were either intrinsically disloyal, or were so susceptible to blackmail that they could not be trusted. Formation of the Mattachine Society of Washington, a gay rights group that modeled itself after ACLU and NAACP. Had its first court victory in 1965, in which DC Circuit said that the vague label “homosexual conduct” could not be the determination of “immoral conduct” under which an individual was disqualified for civil service. 
ii. Norton v. Macy (417 F.2d 1161 (DC 1969)): Court held that NASA employee was wrongfully fired because, as a civil service employee, he could only be fired for cause and “off-duty immoral conduct” is not cause unless that conduct had a negative effect on employee’s job or the civil service itself, which the employee’s cruising for guys at a park did not.

iii. Weaver v. Nebo School District (29 F.Supp.2d 1279 (Utah 1998)): Court held a school’s actions after learning a teacher and coach was a lesbian (e.g., decree that she could not talk about her sexual orientation to students, even in off-campus contacts, dismissal of her as volleyball coach) infringements on her rights to free speech and equal protection. 
iv. Tanner v. Oregon Health Sciences University (157 Or.App. 502 (Or. 1998)): State court held denial of health benefits to the same-sex partner of an employee was a violation of the state Constitution. Found that homosexuality was a suspect class and evaluated the law under strict scrutiny. Court held that the rule involved “sex” within the meaning of the statute because the partners were being discriminated against on the basis of one partner’s sex.

v. Lane v. Collins & Aikman Floorcoverings (2001 WL 1338918 (SDNY 2001)): Court denied defendant’s motion for summary judgment on a Title VII claim involving sexual orientation discrimination, finding that P had met its burden of proving a prima facie case. Granted D’s motion on issue of hostile work environment.
vi. Ross v. Denver Dept. of  Health and Hospitals (883 P.2d 516 (Co. 1994)): Court found plaintiff’s same-sex partner not entitled to receive spousal health benefits because policy only covered married people and plaintiff’s problem was not one of employment sex discrimination, but was with the marriage laws not allowing her and her partner to marry. 

VI. Sexuality and Gender in Education (p.901-927)
a. In the late 1940s through the late 1960s, witch hunt against gay men in civil Tinker v. Des Moines Independent Community School District (393 US 503 (1969)): Court held students have constitutionally-protected rights to freedom of expression while at school, and schools cannot infringe on that right unless they show that the prohibition on expression is caused by something more than fear of disturbance or desire to avoid unpopular views.

b. Fricke v. Lynch (491 F.Supp. 381 (RI 1980)): Court overturned school’s decision to not allow a boy to take his same-sex partner to the prom because school’s decision did not satisfy the least restrictive alternative segment of the O’Brien test or the Tinker rule that restriction must be due to more than fear of disturbance.

c. Bethel School Dist. No. 403 v. Fraser (478 US 675 (1986)): Court held that expulsion of boy who gave sexually suggestive speech to the student body was allowable under Tinker, because sexually explicit speech might be protected for adults, but not necessarily for minors. 
d. Doe v. Yunits (2000 WL 33162199 (Mass. 2000)): Court held that school had to allow transgendered MTF student wear female clothes to school, based on free speech and, under Hopkins, sex discrimination claims. 
e. Boy Scouts of America v. Till (136 F.Supp. 1295 (Fla. 2001)): Court held school board was free to prohibit the use of its facilities by the Boy Scouts because the Scouts’ no-gays policy conflicted with the school’s anti-discrimination policy.
f. Board of Education v. Pico (457 US 853 (1982)): Court held school could not remove certain books from its library due to content because under Tinker and the First Amendment, students had the right to receive ideas while in school as well as communicate them.  

VII. Family Law

a. Privatization of Family Law (p. 1035-1062)
i. Privatization of family law means individuals may choose for themselves their romantic partners and the configuration their romantic relationships. States have several options available: liberalizing marriage laws to make marriage and divorce easier; abolishing marriage so that all romantic couples would have the same options under tort, contract, and family law to structure their relationships; extending marital duties and benefits to non-married couples. 
ii. Marvin v. Marvin (18 Cal.3d 660 (Ca. 1976)): State court held non-married cohabitating couples may make contracts relating to property and support upon dissolution of the relationship. 
1. Marvin is applied to opposite-sex couples in a majority of states, such that cohabitating partners may make contractual or quasi-contractual claims against one another. It is much less likely to be followed when the partners are same-sex.

iii. Braschi v. Stahl Associates (74 NY2d 201 (NY 1989)): State court allowed survivor of a same-sex couple to continue occupying the couple’s rent-controlled apartment, holding that for the purposes of the rent control statutes, “permanent life partner” equated to “spouse.” 
iv. In re Guardianship of Sharon Kowalski (478 NW2d 790 (Minn. 1991)): Court granted guardianship of a disabled woman to her same-sex partner over family’s objections.
v. Irizarry v. Board of Education (251 F.3d 604 (7th Cir. 2001)): Court held school board’s policy of extending spousal benefits to unmarried same-sex partners, but not to opposite-sex unmarried partners, was rational in light of the fact that opposite-sex couples could marry and receive the benefits, whereas same-sex couples could not. 
vi. Zablocki v. Redhail (434 US 374 (1978)): Court invalidated state law prohibiting issuance of marriage licenses to people with outstanding child support debt, holding the state’s interest wasn’t sufficient to restrict the exercise of the fundamental right of marriage. 
vii. Turner v. Safley (482 US 78 (1987)): Court struck down state law prohibiting issuance of marriage licenses to inmates, again holding state’s interest wasn’t sufficient to restrict the exercise of the fundamental right of marriage.

b. Expansion of Marriage to Same-Sex and Other Couples (p.1063-1110)
i. First case asserting rights of same-sex couples to marry was in Minnesota in 1971; claim paralleled claims in Loving v. Virginia but was rejected.
ii. Singer v. Hara (522 P.2d 1187 (Wash. 1974)): Court refused challenge to state marriage laws by plaintiffs, same-sex partners who based claim grounds of sex discrimination. 

iii. Baehr v. Lewis (74 Haw. 530 (Haw. 1993)): State court held that same-sex couples had no right to marry under the state constitution, but the refusal to issue marriage licenses was discriminatory under Loving v. Virginia. 

iv. Baker v. Vermont (170 Vt. 194 (Vt. 1999)): State supreme court held that the prohibition on granting marriage licenses to same-sex couples violated the state constitution’s Equal Benefits Clause. Referred issue to legislature to decide how to fix problem, i.e. marriage licenses to all, or equal benefits to all but “civil union” title to same-sex couples. 

v. Backlash against decisions like Baehr and Baker led to a rash of states and the federal government passing Defense of Marriage Acts. Acts are problematic under the Full Faith and Credit Clause, but so far a successful challenge has not been raised. 

vi. Langen v. St. Vincent’s Hospital (2003 WL 21294889 (NY 2003)): State court held that same sex partners, joined in a civil union in Vermont, were not married under New York law and therefore the surviving partner could not sue for the wrongful death of the deceased partner. 

vii. Not all gays and lesbians agree that the fight for same-sex marriage is a worthwhile one. Some argue that gaining marriage rights attempts to fit gays into the straight paradigm of “normal” rather than transforming the institutions of marriage and family. Just as non-married women may suffer stigma under current marriage laws, so too would unmarried gays. Israel v. Allen (577 P.2d 762 (Co. 1978)): Court held state could not prohibit marriage between siblings related only by adoption and marriage. 

viii. Reynolds v. US (98 US 145 (1878)): Court upheld ban on polygamy in face of First Amendment Free Exercise Clause challenge by a Mormon family.

c. Surrogacy, Custody, and Visitation (p. 1139-1177)

i. Fewer than one-quarter of children are raised in a nuclear family, but family law was based on the premise of the nuclear family, which means family law continues to struggle with changing family dynamics. Adoption law, in particular, has undergone a dramatic change, from the public function of finding homes for unwanted children to the private function of fulfilling the desires of childless couples.
1. In the Matter of Baby M. (109 NJ 396 (1988)): State court held for-fee surrogacy was illegal and thus the contract between the birth mother and adoptive parents was void. Granted custody to the biological father, and the biological mother was restored as the natural mother (i.e. the agreement to terminate her parental rights was also void). 
a. Three important policy decisions in Baby M: surrogacy contract unenforceable but not so much so that sanctions were appropriate; the sperm donor (would-be adoptive dad) was the appropriate legal guardian rather than the biological mother’s husband; and custody was to be determined by the best interests of the child standard.

2. Michael H. v. Gerald D. (491 US 110 (1989)): Plurality upheld state court decision that the biological father of a baby born to a woman married to another man did not have standing to claim visitation because of state rule of evidence creating irrebutable presumption that a baby born in wedlock was the child of the married partners.

ii. Traditionally, upon dissolution of marriage custody of children was awarded to the mother with alimony and child support to be paid by the father. This presumption of maternal custody was rebuttable upon a showing that the mother had not lived up to maternal standards. Said showing could traditionally include showing of promiscuity or an interracial relationship.

1. Whaley v. Whaley (61 Ohio App.2d 111 (Ohio 1978)): State court held that a woman’s adulterous relationship with a married man was not enough to establish unfitness as a parent for custody purposes. Court held there must be a nexus between the non-marital sexual conduct and adverse impact on the child. 

2. Palmore v. Sidoti (466 US 429 (1984)): Court overturned state court decision to remove custody from a white woman cohabitating with a black man; said state decision violated the Equal Protection Clause.

3. Conkel v. Conkel (31 Ohio App.3d 169 (Ohio 1987)): Court held that the denial of visitation rights to a biological father on the basis of his sexual orientation was impermissible status-based discrimination. 

4. Bottoms v. Bottoms (249 Va. 410 (Va. 1995)): State court upheld granting custody to a child’s grandmother, not on the grounds that the biological mother was a lesbian, but on the grounds that she neglected and abused her son. 

d. Adoption and De Facto Parenting (p.198-1216 and 1225-1226)

i. In the Matter of Alison D. v. Virginia M. (77 NY2d 651 (1991)): State court refused to grant visitation to the former lesbian partner of a biological mother, although the partner had contributed support to the family and had bonded with the child. 

ii. VC v. MJB (163 NJ 200 (NJ 2000)): State Court allowed visitation, but not joint custody, to the former lesbian partner of a biological mother; found de facto parenting because both partners had contributed economically to the family and both had bonded with the children. 
iii. In re MMD & BHM (662 A2d 837 (DC 1995)): Court held joint adoption of a child by a same-sex couple was permissible if adoption was in the best interests of the child. 
iv. Titchenal v. Dexter (693 A2d 682 (Vt. 1997)): State court held there was no basis under state law for a claim of equitable parenting by the former lesbian partner of a biological mother who refused the partner visitation. 

e. Polyparenting (P. 1227-1237)

i. Polyparenting is when more than two adults have some parental rights and responsibilities for a given child. Examples include surrogacy, sperm donors, and extended family who assert custody rights (e.g. grandparents). 
ii. In re Thomas S. v. Robin Y. (209 AD2d 298 (NY 1994)): State court held that the biological father of a child born to a lesbian couple through non-anonymous sperm donation had right to visitation. 
iii. LaChapelle v. Mitten (607 NW2d 151 (Minn. 2000)): State supreme court granted physical custody of a child born through non-anonymous sperm donation to a lesbian couple to the biological mother, joint legal custody to the biological mother and her former partner, and gave the biological father the right to participate in important decisions involving the child.

VIII. Sexuality, Gender, and Immigration and International Law 

a. Immigration (p. 1360-1381)
i. From the beginning of federal immigration law, government sought to exclude or deport aliens who would “pollute” the body politic. Early exclusions included prostitutes or people who frequented prostitutes, convicted criminals, and people suffering from communicable diseases. Racial and ethnic biases infused the system. 

ii. In the early twentieth century, gays were excluded/deported on the belief that their “deviance” was a product of permanent psychological defects. Mid-century policy included homosexuality in its understanding of “psychopathic personality.”  When homosexuality was removed from the DSM-III in 1973, INS was urged by APA to drop homosexuality as a category of exclusion. INS still wanted to exclude, but Public Health Service, not INS, was responsible for examining immigrants and certifying they were healthy enough to enter the country; PHS refused to find an immigrant had a mental defect just because an immigrant was gay. INS revised its policy to basically a don’t ask, don’t tell. However, HIV exclusion, which affects in large part gay men, is still extant.
1. Boutilier v. INS (387 US 118 (1967)): Court, analyzing legislative history of INS Act, upheld deportation of a man under INS rules allowing deportation of “homosexuals and sex perverts.” 
iii. INS must grant asylum must be granted so long as a refugee can show, by a preponderance of evidence, that s/he faces persecution upon returning to the home country on the basis of his/her race, religion, nationality, membership in a particular social group, or political opinion. Asylum has been granted based on persecution of women, gays, and lesbians.

1. In re Fauziya Kasinga (DOJ Board of Immigration Appeals, 1996): Asylum granted to a woman opposed to female genital mutilation who presented evidence that she would face FGM if she returned to her home country. 

2. In re Tenorio (DOJ Board of Immigration Appeals, 1996): Asylum granted to gay man on the basis of evidence that he had been and would be the victim of violent gay-bashing.

3. Alla Konstantinova Pitcherskaia v. INS (118 F.3d 641 (9th Cir. 1997)): Asylum granted to a lesbian who had been confined to a mental institution and subjected to electroshock in her home country on the basis of her sexual orientation. 

4. Geovanni Hernandez-Montiel v. INS (225 F.3d 1084 (9th Cir. 2000)): Asylum granted to gay man based on his membership in the “particular social group” of gay men who are bottoms, because such men face violent persecution in the petitioner’s home country. 

b. Citizenship (p. 1382-1390)
i. Marie Posusta v. US (285 F.2d 533 (2d Cir. 1961)): Court overturned denial of naturalization of a woman who had lived with her now-husband in an adulterous relationship prior to his divorce from his first wife.  Court said her past conduct did not rise to the level of “bad moral character” under which citizenship could be denied. 
ii. In re Petition of Naturalization of Manuel Labady (326 F.Supp. 924 (SDNY 1971)): Court held private conduct of a gay immigrant was not proof of poor moral character and granted his petition for citizenship. 
c. International Norms (p. 1391-1417)

i. International Covenant on Civil and Political Rights: see p. 1392-1394
1. Toonen v. Australia (UN Human Rights Committee, 1994): HRC found Australia’s law criminalizing homosexual sodomy interfered with privacy rights guaranteed under the Covenant.

2. In the US, Covenant is not self-executing treaty, according to the Senate’s ratification thereof, so it cannot form the basis for an independent claim in federal courts. (A self-executing treaty would.) However, courts may interpret ambiguous federal law to be consistent with non-self-executing treaties, or will treat such treaties as federal policy that supersede federal law. 

ii. Convention on the Elimination of All Forms of Discrimination Against Women: see p. 1400-1403

1. US Senate reservations and understandings: see p. 1404-1406

iii. Continued debate on multiculturalism, specifically how Western activists should attempt to bolster the rights of women, gays, and other minorities in non-Western cultures. 

IX. Transgender Issues 

a. From Morals to Medicalization (p. 1419-1440)
i. Relevant terms:
1. Transgender: a person who, whether undergoing sex reassignment surgery or not, identifies more strongly with the sex they were not born with (e.g. a “butch” lesbian who retains the biological characteristics of a female but the gender characteristics (dress, hairstyle, etc.) of a male or a male who has undergone reassignment surgery) 

2. Transsexual: a transgendered person who has undergone sex reassignment surgery

3. Intersex: a person born with incomplete, mutated, or dual sex organs, which chromosomal patterns other than XX or XY, or whose gender identity development was affected by pre-natal hormonal imbalances.

4. Cross-dresser/Transvestite: a person who expresses his/her gender variance on a part-time basis

ii. Gradual decriminalization of cross-dressing:

1. New York v. Archibald (296 NYS2d 834 (NY 1968)): State court upheld conviction of a man dressed as a woman under the state law prohibiting disguises.
a. Dissent wrote that the guy was coming home from a costume party, which was a situation completely outside the statute’s purpose.

2. Chicago v. Wilson (389 NE2d 522 (Ill. 1978)): State supreme court overturned conviction of men dressed as women; did not invalidate statute on its face, but did hold unconstitutional as applied.

3. Columbus v. Rogers (41 Ohio St.2d 161 (Ohio 1975)): State supreme court invalidated law prohibiting people from dressing in clothes of the opposite sex.

iii. Transsexualism
1. GB v. Lackner (80 Cal. App.3d 64 (Cal. 1978)): Court granted petitioner’s request for Medicaid-paid sex reassignment surgery, finding the surgery was necessary, reasonable, and not merely cosmetic in nature. 

2. Maggert v. Hanks (131 F.3d 670 (7th Cir. 1997)): Court held prison was not required to pay for the sex reassignment surgery of a prisoner. 

b. From Disease to Disability (p. 1441-1460)
i. DSM-IV lists Gender Identity Disorder, which recognizes that not all transgendered people need psychiatric treatment. Describes the disorder as an adult preoccupation with the wish to live as a member of the opposite sex, which may manifest itself as the desire to adopt the role of the opposite sex through hormonal therapy or surgery. 
ii. Doe v. USPS (37 FEP Cases 1867 (DC 1985)): Court held a MTF employee had a Rehabilitation Act claim after she was fired following her surgery. 
1. In 1990, Congress revised ADA and RA to specifically exclude transsexuality as a recognized disability. 

iii. Doe v. Boeing (121 Wash.2d 8 (Wash. 1993)): Court held that a MTF employee was not handicapped under state law and so her firing was not a cognizable claim. Also held that employer made reasonable accommodations for the “abnormal condition.” 
iv. Enriquez v. West Jersey Health Systems (342 NJSuper 501 (NJ 2001)): Court held a MTF employee had a claim for sex discrimination under state law following her firing, which occurred after she assumed a female appearance but before surgery. Court also held that gender dysphoria was a handicap under state law.
v. In the Matter of Jean Doe (194 Mis.2d 774 (NY 2003)): Court held teen’s gender dysphoria was a disability and therefore the group home at which she was incarcerated had to make reasonable accommodation and exempt her from the dress code.  
c. Challenges to Core Meanings (p. 1461-1497)

i. MT v. JT (140 NJSuper 77 (NJ 1976)): Court held the marriage between a man and a post-surgery MTF was valid because, though she was born a male, her post-surgery anatomy was cosmetically female and she identified psychologically as female. Ordered husband to pay support at dissolution of the marriage.
ii. In re Elaine Francis Ladrach (32 Ohio Misc.2d 6 (Ohio 1987)): Court denied marriage license to a man and his MTF partner because, although the partner’s birth certificate had been legally changed to reflect her status as female, she had been correctly labeled a boy at birth and still had male chromosomes. 
iii. Littleton v. Prange (9 SW3d 223 (Texas 1999)): Court held the surviving partner of a marriage that was between a man and a MTF could not sue for wrongful death because the marriage was invalid. Found that the MTF partner was chromosomally still male. 
iv. In re Karin T. v. Michael T. (127 Mis.2d 14 (NY 1985)): Court held respondent responsible for child support. Case involved a woman and her ex-husband, a FTM, and the children they’d had during marriage, which had been conceived through artificial insemination. He argued that he was biologically a female, not the father of the children, and therefore not liable.  
v. Richards v. US Tennis Assn. (93 Misc.2d 713 (NY 1977)): Court held that the USTA’s requirement of a chromosomal test before competitors would be allowed to play in Women’s Open discriminated against Richards, a post-surgery MTF. Did not strike down use of the test completely, but said it could not be the sole criterion when the individual situation warranted consideration of other factors. 

vi. Ulane v. Eastern Airlines (742 F.2d 1081 (1984)): Court upheld firing of a MTF transsexual on the basis that she was fired for being transsexual, not for being a woman; held there was no Title VII protection for transsexuals. 

1. Case seems to be a perfect Title VII case: she could do her job satisfactorily as a man, but when she came to work as a woman, she was fired. 
vii. Rosa v. Park West Bank & Trust (214 F.3d 213 (1st Cir. 2000)): Court remanded for further findings under Hopkins on plaintiff’s claim of discrimination when he applied for a loan dressed as a woman.
viii. Oiler v. Winn-Dixie (2002 WL 31098541 (La. 2002)): Court rejected Hopkins claim of a man fired for cross-dressing; said in this case man was adopting the role of a person of the opposite sex, which wasn’t the case in Hopkins.  

ix. Schwenk v. Hartford (204 F.3d 1187 (9th Cir. 2000)): Court held plaintiff, a pre-surgery MTF, had a claim under the Violence Against Women Act because a guard at the prison at which she was incarcerated continually harassed her. 
1. Note: Supreme Court later invalidated the VAMA. 
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