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I. HISTORICAL INTRODUCTION

1.  Fundamental Historical Developments

1. Intl law gone from system based on natural law to positivism

2. Under Law of Nations, customary intl law and bilateral treaties most important

1. Now multilateral treaties, or even universal (i.e. Kyoto) are dominant 

2. These treaties are of lawmaking character, see selves as making law for community

3. Move from uniform community to very diverse

1. Initially just simple divide US/USSR, now diversity much more complex

4. Early law about co-existence, now about solving common problem that we face

5. Decentralized system of small # of states to larger and more organized system of many states

6. System of state freedom to pursue aims to one of basic tenet of non-use of force preeminant

7. From state-centered system to one in which actors wider variety (individuals, corporations)

1. Int'l law used to be just rules governing interactions b/t states

1. individuals affected, i.e. as aliens, but no individual right in traditional I-law: duty created in host state, and right of feeder states

2. today, expanded enormously 

1. int'l organizations, UN, NGO

2. human rights/criminal laws don't to apply only to states, also for individuals

2. Ancient History

1. International law goes back to Greece and Rome. Roman law applied throughout empire, but in provinces local law continued to apply. 

2. Roman jurists came up w/ jus gentium, way of regulating “transnational” interaction fairly b/t Romans and those living in the provinces – principles of general equity and “natural law”

3. Europe, 1600s

1. rise in trade make clear need for systematization and 30 Years War make clear need for laws of war

1. Treaty of Westphalia (1648): Ended 30-Years-War, catastrophic period in Euro period. Inaugurated modern state system and idea of states as actors w/ sovereignty w/in borders.

2. Hugo Grotius: Natural Law

1. restitution must be made for harms done by one party to another

2. promises must be kept (pacta sunt servanda)

3. freedom of the seas

4. jus naturale (natural law derived from principles of natural/universal reason) 

2. Positivism:

1. Grotius drew distinction b/t jus naturale and jus gentium (customary law of nations, i.e. jus voluntarium (body of law formed by the conduct and will of nations) 

2. This became bigger deal later, as positivist philosophy gained over natural law ideas

3. Main tenets:

1. law is the practice of states and conduct of international relations as evidenced by customs or treaties, rather than derivation of norms from natural principles

2. corresponds to rise of nation state and absolute claims to legal supremacy

3. Wolff expresses idea of modern state -- int'l obligations are only those to which state has voluntarily agreed through practice hardening into custom, or specific written consent

4. Principle of voluntarism in intl law:

1. required by sovereignty requires that sovereign not be “bound” by someone else

2. This doesn't mean no intl law, rather that based on consent—to treaties, to customary intl law (at least tacitly):

5. Austin:  law is just if it is the command of a sovereign backed by appropriate authority and w/ capacity to sanction

1. i-law, therefore, is just “positive morality”, given that there is no sovereign commanding states

2. League of Nations and Other Attempts to Regulate

1. intially, basic principle is positivism and supremacy of nation state, freedom of state to choose b/t war and peace

2. The Hague and Geneva Conventions formulated rules about conduct in war etc

3. BUT – League of Nations really changed status quo by condemning external aggression etc, limited legal freedom of sovereign state to pursue war as instrument of policy

3. Most recently--

1. creation of UN and other agencies

1. transition of I-law from system of rules of mutual respect to system of organized efforts

2. even more restrictions on use of force – self-D or collective force

3. also kind of New Deal for the world – World Bank, IMF, etc

2. growing diversity in int'l community

1. divide b/t great powers and less power

1. If everyone's a sovereign, does that mean that great powers are as subject to veto of small powers as small are to great?

2. Law of nations begins in period of ideological unity (all of Europe, and all Christian). Today, intl community of enormous cultural and economic/power disparity

3. growing gap b/t wealthy and poor countries – led to developing of IMF etc

1. also, competition for 3rd world b/t East and West politicizes programs like human rights

4. end of Cold War

1. 20 years ago Cold War still on: Intl law kind of stalemated by this

2. But 1991: Soviet Union disappears, US left as sole superpower

1. Intensification of globalization partially fueled by demise of Eastern bloc. 

3. post 9/11, see implications of US being sole superpower -- no balance of powers as before and during Cold War

1. led people to question implications and role of intl law 

2. after 9/11 US began to move away from intl law and institutions, sees self as having different values than rest of the world

II. INT'L LAW AS LAW (HOW AND WHY?) 

1. Fundamentals:

1. I-law has been hard to justify – can there be law governing sovereign states? No int'l legislature to make it, no executive to enforce, no judiciary to develop and interest

2. Today, Rule of Recognition: 

1. law is what is recognized under basic principle of what law is within society (Hart and Kelsin)

3. Henkin: “Almost all nations observe almost all principles of international law and almost all of their obligations almost all of the time.” 

1. doesn't matter if i-law has the various branches, but whether or not reflected in policies of nations. Just because gaps does not mean no force in the existing laws. Basically, nations act as though i-law were binding, accept limits on sovereignity, and thus there clearly is i-law

2. “Ilaw isn't law”

1. Austin:

1. I-law is moral sanctions, not positive law 

2. real law is command of sovereign backed by threat of sanction

2. Morganthau: “Legal Realism”:  No one has incentive to comply w/ intl law as w/ domestic, thus compliance only when in state's interest to do so. Interest + power = actions w/ relation to intl law

3. “State isn't sovereign once it submits to ILaw” 

1. This concept of sovereignty is that if subject to commands of another you are not a sovereign (depends on you being ultimate law-maker)

2. i.e., in US, people very concerned about delegation of sovereignty or governmental authority to intl bodies

4. “Intl law lacks the basic structure of law”

1. Legislature? 

1. State custom: slow process, and can be vetoed by any member

2. Gen Assem: only recommendations

3. Sec Coun: binding authority under Chap. 7, but only applies to intl security

2. Enforcement?

1. No police authority. Sec Coun has limited jx, but far from guaranteed. 

3. Judiciary?

1. ICJ, ICC, ICTY, ICTR, dispute resolution of NAFTA, WTO etc – but none of these has compulsory jx w/out consent, and no judicial hierarchy

3. “Ilaw is law”

1. Hart

1. Int'l law has many principles that are law-like

1. based on precedent, text-bound

2. doesn't claim to be based on morality, rather appeals to rules that can be defined and explained in positive term

3. rules are arbitrary and morally indifferent, no apparent great merit in choosing one over another, main point is to have a rule, not like a “moral”

4. they are important as rules, and so clearly law rather than moral

2. PCIJ: right of entering into intl agreement (right to contract) is an attribute of state sovereignty (p. 19)

4.  Why do States observe I-law? (Henkin)

1. Int'l law depends heavily on extra-legal sanctions, law observance will depend more heavily on law's current acceptability and on the community's (victim's) interest in vindicating

2. Int'l law seeks to have few violations to punish – aims at nations which are in principle law abiding, but could be tempted

1. In the crunch, ore likely to violate in small ways, but knowledge that big violations will bring big answer. 

3. The New Sovereignty: treaties obeyed b/c of efficiency, national interest, and regime norms

4. states will obey norms that have high degree of legitimacy (Franck – p. 33)

1. determinacy, symbolic validation, coherence, adherence

5. soft law v. hard law (states more likely to comply w/ hard)

1. soft: “seek to, make efforts to, promote” -- hard to tell rights and duties

2. but soft can be step towards hard – i.e. in intl environmental law

6. growth of culture of compliance

1. consent, custom, sense of 'rightness', consensus , sanctions, etc

7. Int'l Law and National Interest (Acheson)

1. cooperate or perish – universally binding rules against aggression are necessary for nat'l survival

1. law of nations in the interest of all nations

2. nat'l interest in order and stability, reliable expectations, friendly relations etc

5. Enforcement:

1. Damrosch: voluntary compliance, soft sanctions (public opinion, shame), NGO's as monitors, coercive sanctions (suspension of treaty), national court systems, individual/collective self-D, centralized enforcement (i.e. Security Council)

2. dealing with violations? (p. 25)

1. difficult when violator is important state who can block UN resolutions

2. Power is the enforcer – when it is in interest of powerful states to enforce, it happens. When not, no. (morganthau, legal realist)

3. UN enforcement mechanisms

1. Sec Coun acted w/ “policing authority” during Gulf War

4. horizontal enforcement:

1. state that fails to respect law will be shunned by others, treated as lawbreaker, suspension of obligations owed to breaching state

SOURCES OF INTERNATIONAL LAW

III. SOURCES GENERALLY

1. R3FRL (p. 56)

1. a rule of intl law is one that has been accepted by intl community as 

1. customary law

1. results from general consistent practice by states ending in sense of legal obligation

2. opinio juris: accepted legal convictions. Opinion that an act is accepted law. Distinguishes b/t practices that states engage in out of expediency, comity, etc and those that they consider themselves legallly bound to follow

2. intl agreement (treaty)

1. create law for state parties and may create CIL if intended as general and widely accepted

2. treaties now frequently multilateral, even universal 

3. sometimes country won't ratify treaty (i.e. US w/ Vienna Convention on Law of Treaties), but will nonetheless use rules as CIL and thus still bound

3. general principles common to the major legal systems of the world

1. can be supplementary

2. Problem w/ R3FL is didn't ever really reflect what US thought – so qs from beginning over whether or not people would follow lots of people said “just comity”

2. Statute of ICJ Art 38 

1. The Court shall apply

1. intl conventions

2. CIL

3. general principles

4. **judicial decisions and teachings of most highly qualified publicists** (not in R3FRL)

3. Doctrine of Sources

1. observable manifestations of the political wills of States as revealed in processes by which norms are formed – treaty, and CIL

2. Necessary to examine opinio juris 

3. Main theories: 

1. voluntarism: intl legal rules emanate exclusively from the  free will of states

2. positivism: obligatory nature of legal norms. In order to be law, must be judicically enforceable

4. “general will of intl community” v. “sovereign equality of states”

IV. CUSTOMARY INTERNATIONAL LAW

1. General Issues

1. Elements

1. general practice

2. acceptance as law 

2. Questions:

1. What constitutes state practice?

1. Unilateral claims? Votes in intl bodies?

2. National laws?

3. Actual practice?

2. How much practice?

1. Repetition? Single act?

2. How much time?

3. How many states?

4. Is practice of some states more important than that of others? (specially affected) What if those states don't participate?

3. How much consistency?

1. Are dissenting and non-participating states bound?

2. What if state has no practice? How do you prevent CIL from being binding on you? When do you object?

3. Are new states bound by CIL when they didn't participate in formation?

4. Regional and special interests?

5. What evidence for opinio juris?

1. Does opinio juris distinguish usage from custom, legal from non-legal?

2. Can oj be met by finding that practice socially necessary or suited to intl needs?

3. What significance protests v. acquiescence? Failure to protest?

6. Can treaties be evidence of CIL? 

1. What if it provides for withdrawal?

2. What kind of treaties become CIL? Under what circumstances?

3. Resolution of UNGA?

7. Is there normative hierarchy in CIL?

1. Jus cogens: can't be altered by treaty

2. General principles of co-existence: operative w/ or w/o consent (territorial integrity, pacta sunt servanda, etc), not undermined by inconsistent practice

8. declarations of UNGA adopted w/out dissent?

9. Adoption of recommended conduct by Gen Assem?

3. Types of CIL

1. General customary international law.

2. Regional customary international law.

3. Special customary international law.

4. Prescriptive/historic customary international law.

4. What are the problems w/ CIL? 

1. Relies on own violation to develop (see “non-consenting states”

2. weak in US – Sosa – comes in as federal common law, seems to be below even executive act

3. whose custom? (Nuclear)? Dictated by powerful states, not all states had chance to participate in formation

2. Paquete Habana (SCOTUS, 1900, p. 62)

1. Facts: Cuban fishing boats were seized in the blockade of the harbor during the Spanish American war. Should they be considered to be outside of the realm of the blockade?

2. Holding: Looking into the history and outstanding custom of civilized nations, fishing vessels have been exempt from the spoils of war when they are not involved with the conflict. “International Law is a part of our law, and must be ascertained and administered by the courts of Justice of appropriate jurisdiction ... Where there is no treaty and no controlling executive or legislative act, resort must be had to the customs and usages of civilized nations.” 

3. Support for CIL: Opinion uses maybe 8 states and a few instances to show CIL?

1. Is non-opposition effectively consent? Problem of voluntarism. 

1. Isn't it fiction here, assumes everyone else paying attn?

2. What would be sufficient as far as refusal? Indicate non-compliance verbally or by action? 

1. Requiring physical act benefits powerful states, those states that can't uphold claims through power lose

3. Majoritarian system?

1. No 51% rule, but as you move toward majority away from consent-based system you empower the majority weaker states and take power away from stronger states who could block things in consent-based 

2. Could be unrealistic, even if appealing, b/c diminishes the interests of greater powers in compliance

4. Specially affected states?

1. Some states have particular interest in particular issues. These states opinions will have more weight than those not particularly affected by a rule -- i.e. naval rules more important to those with navies 

2. **This makes Paquete Habana more plausible—those states mentioned as demonstrative of intl law of sea were those w/ most powerful navies

5. conflicting practice as evidence of CIL

1. Court admits some conflicting practice. During Crimean War, everyone refrained from taking fishing vessels—except British, greatest power of time. 

2. Makes violation actually affirmation of rule—they knew there was rule, and purposely avoided violating it and justified decision

6. consensus v. consent--

1. strict consent not required—enough to have consensus of most states and should ensure compliance

2. if strict consent required, intl legal system might not fxn—too difficult to get everyone's consent in every situation. BUT – w/ prohibitory rule, fact that states don't generally do something not evidence of CIL against. 

4. CIL under Positive Law?

1. Today, this is seen as saying that “if there is nothing else, we will apply CIL, but any other law trumps.” Usually we use this to do things like deny due process to Hamdan, claiming executive act over CIL. 

2. Problem: then, it might have meant, “you have to operate w/in limits of CIL, but if you have narrower limits, great.” So they would look first to domestic law limiting, then look for CIL. 

3. Golove thinks today's accepted reading is anachronistic, b/c they assumed then that positive law would always be more protective of others than CIL -- basically, we can limit our authority beyond what CIL calls for, but they didn't anticipate that we would use the principle to circumvent CIL by extending our reach further. 

3.  Case of the SS Lotus (France v. Turkey) (PCIJ 1927, p. 68)

1. French ship hits Turkish one at sea, and the Turks file a claim against French Captain in Turkish ct. 

2. Question: Turkey wants to exercise effects jx over French captain. If no rule prohibiting state from acting, do they have default rule of permission? i.e., can Turkey do this in absence of rule permitting it? Do they need a positive statement of law to justify their actions?

1. France says exclusive jx of flag state over what happens on vessel. France thinks territorial sovereignty blocks Turkey from exercising jx over French captain. Since no one does it, consistent abstention shows prohibitory rule. 

3. Holding:

1. states can do anything they wish in absence of prohibiting rule. Thus in dispute, state claiming violation of customary intl law has to be able to prove prohibitory rule. Fact that states don't do something not proof of CIL – might be out of comity interest, respect for other states. 

2. Strong consent idea – even though most states don't assert jx over actions on foreign vessel, one instance is enough to show no opinio juris on prohibition. If they didn't protest when this happened even once, shows no rule against. 

4. Significance:

1. An example of “extreme positivism”: can't assume restriction on state freedom – assumes formally complete int'l legal system in which no prohibitory rule = legal

2. At this time, France laughs at idea of passive personality jx. Later, this actually takes hold. 

4. Legality of the Threat or Use of Nuclear Weapons (ICJ Advisory Opinion 1996, p. 77)

1. UNGA asks ICJ for advisory opinion pursuant to Article 96(1) on question of whether threat or use of nukes is permitted under int'l law. Court divides in 2 questions: 

1. Is there “rule of general scope” of int't law that prohibits nukes?

1. Yes: all these treaties against the use of nukes, i.e. Partial Test-Ban Treaty

2. No: negative inference from existence of these treaties actually shows allowed – they accept that some states have nukes, and try to regulate 

3. Holding: treaties could foreshadow future prohibition, but don't themselves prohibit. Treaties recognize existence of nuke weapons and extends nuke umbrella over non-nuke states. Seems to show possible legit use of nuclear weapons.

2. Are there principles of CIL that prohibit? (Substance must be looked for in actual practice and opinio juris of states) 

1. Yes: haven't been used since 1945 -- consistent non-practice/opinio juris. General Assembly declarations declaring illegality of nukes. 

2. No: policy of deterrence means we haven't had to use them, but we've reserved right and consistently objected to opinio juris. Also, UNGA declarations have normative rather than binding force, and here, since specially affected states voted against, can't say “everyone agrees, CIL”. 

3. Holding: no CIL. Emergence of CIL is hampered by tension b/t opinio juris on one hand and deterrence principles on the other. 

3. International humanitarian law of war/neutrality prohibits?

1. Yes: Principle of Distinction: Weapons must be able to distinguish civilian/military. Principle 2: no unnecessary suffering. Neutrality principle: nuclear weapons permit destruction of states not involved in war

2. No: deterrence policy. Self-D. 

3. Holding: Court cannot reach definitive conclusion. In extreme self-D, when survival of state at stake, might be ok. Implicitly—in anything short of threat of  state destruction, use would be illegal. 

2. Basically: 

1. Court doesn't pronounce on legality of law of deterrence. 

2. Why did non-nuke states want decision? Couldn't think that US and USSR would just lay down weapons?

1. intl law has legitimating fxn: In event of “it's illegal” vote, would take away from claim to legitimacy of nuke states (see later discussion about UN Gitmo report)

2. Organizing tool of anti-nuke groups. Way of getting attention, making issue salient, giving it new legitimacy. Even some members of Congress might invoke, could affect domestic balance driving policy of deterrence. 

3. Questions:

1. Lotus emphasizes sovereignty, but could be violation of sovereignty that nuclear weapons will destroy other states that haven't consented. 

2. Specially affected states/consistent objectors to emerging CIL. 

3. “instant custom” created by General Assembly resolutions and treaties. 

5. Treaty-making as a source of CIL

1. Why?

1. Intl community very large. Treaty more deliberative than CIL; gives states  option to join or not w/ self-conscious act of ratification. Emergence of “universal”, “multilateral” treaties. 

2. Could state be bound by treaty CIL if hasn't ratified?

1. used to be decentralized practice in which state practice dominant feature in whether or not custom has been formed

2. Now sometimes look to opinio juris rather than state practice 

3. instant custom: made possible by technical developments and communications—states can communicate more easily, UNGA resolutions 

4. now you can get clear statements from states as to what they think CIL is or should be, but practice may lag (human rights)

3.  Why do we need state practice if we have opinio juris as shown in multilateral treaty

1. They are bound anyway if they signed the treaty, but states might find alternative way of signaling beliefs on CIL (i.e. US w/ VCLT, Law of Sea)

2. Indications against treaty being CIL:

1. Need for treaty can indicate that they didn’t think it was CIL. 

2. Reservations or revocations: If the treaty allows reservations to the provision in question, that seems to shows that provision isn't CIL. 

3. How does a treaty become CIL? See North Sea 

1. Codification, crystallization, impact, issues with reservations, instant custom. 

4. Asylum Case (Columbia v. Peru (ICJ 1950, p. 87)

1. Facts:  Colombia gave asylum in its embassy to a Peruvian political leader, qualifying him as a political refugee. Peru challenges this categorization, saying that Colombia can’t unilaterally classify him as a political refugee. Basically, in Lat Am, when lots of coups and etc, members of old gov't would run into embassy of other country and claim diplomatic immunity. Peruvian former official now taking refuge in Columbia's embassy in Lima. Practice arose that Columbia would ask Peru to allow them to escort this refugee to airport and out of Peru to Columbia, where he would be allowed immunity

2. Issue: does non-host state has right to unilaterally qualify the guy as entitled to asylum and bring him out of country? 

1. Columbia says that this regional CIL is shown in Montevideo Convention of 1933, not ratified by Peru, bu t nonetheless binding on Peru as “American international law,” an international custom that is special for this region of Latin American countries, binding on the countries within the region.

3. Holding: Colombia does not have the right to qualify the nature of the offense by unilateral decision that would be binding on Peru. In order to establish regional CIL, usage has to be even more uniform than for general CIL. B/c special custom, states must be more active. 

4. Significance:

1. Regional law v. general CIL. General CIL isn’t something that all states have to abide by in all circumstances. They can develop a regional custom that is contrary to the general rule. Likewise, a state can enter a treaty requiring it to act in a way different than customary international law would dictate.

2. Regional vs. general custom hypo: What if Mexico expropriates the property of Brit and asserts that in LatAm we don’t compensate?

3. Basically, not good to trump general customary international law. The regional custom applies within the region but it isn’t necessarily going to apply against people outside the region.

4. Practice v. Law: mere uniformity or expedient practice doesn't = law. Countries have to believe themselves bound. 

5. Persistent objector rule. Court says even if there is a regional custom, it can’t be invoked against Peru because Peru has denied custom by not ratifying Montevideo conventions. This part of opinion is thought to affirm the persistent objector rule.

6. POR theoretical right of states, but practically if only a couple states object, they tend to give in eventually. (i.e. US w/ juvenile executions). You can establish POR by setting up exemptions to treaties (US on Int'l Convention on the Rights of the Child). 

5. North Sea Continental Shelf (Germany v. Denmark, Germ v. Netherlands) (ICJ 1969, p. 92)

1. Facts: CIL says that the continental shelf is part state’s territory. The problem here is a slanted coastline with three countries laying claim to the shelf. On the equidistance principle, drawing triangle out from your borders, Germany would get a small slice compared to Netherlands and Denmark. Germany protests equidistance rule, but other 2 want it. 

1. Netherlands and Denmark argue that Article 6 Geneva Convention on the Continental Shelf provides for use of equidistance principle. The Court says that Article 6 doesn’t apply against Germany, because it’s not party to the treaty.

2. Different types of treaties: lawmaking, codifying, progressive development

2. Issue:  Since the Convention doesn’t apply to Germany, has the equidistance principle become CIL since the Convention? The Court says there are three processes which could account for CIL arising out of a treaty:

1. Codification. This argument is that the treaty codifies existing CIL.

2. What factors would suggest that it is a codification? Countries are clear that they feel it is a codification. But, just because they argue that they’re codifying CIL doesn't mean they actually are. Stating their opinion, but not experts, and could be pressuring others

Wider participation. The wider the participation and the more specially affected states, more likely CIL. 

3. What factors rule against here? Convention allowed reservations allowed to Article 6. Would be a bizarre provision to have in the treaty if it were already CIL Also,  Art. 6 says first negotiate, then use equidistance. This would also be bizarre if already equidistance already CIL. 

4. Cristalization. Idea that during the long process of negotiating the treaty, agreement emerged on some new principle of CIL. 

5. The Court doesn’t think that Article 6 reflected a crystallization of customary international law because otherwise they wouldn’t have allowed reservations. 

6. How would this work?  Widespread/representative/specially affected states ratifying treaty. Is it sufficient that states agree on X? Is it necessary that they also practice? Maybe consistent state practice will generate itself. 

7. What happens if practice isn't as consistent as you might generally require? Ie. in North Sea case: court says if all states, or all affected states, had ratified the treaty, we could say the custom was create by the overwhelming acceptance, but her that didn't happen. 

8. What if there is right of reservation to provisions?

9. Those states who do ratify will say not going to comply w/ X provision if they don't want to

10. Impact. Even if started as states coming together and seeking to create new CIL, it has since become universal

11. What factors would suggest this? Passage of time (it's only been 5 years since Convention came into force) and consistent state practice showing belief that bound by law. Also, provision should be of norm-creating character. 

12. Why not here? Controversy about meaning of Article 6 show not norm. Not consistent state practice. 

3. Holding: Court finds for Germany. It rejects the application of a convention to which Germany was not a party and says treaty didn't create CIL. 

4. Problem: “Custom on demand”. Attempts to declare opinio juris in things like human rights law, even in absence of uniform conduct. Is this just extending law to social objectives, or can you actually create new CIL through purposeful activity?

1. Instant Custom:

2. Even in face of relatively consistent state practice, how do you know when there is opinio juris? How can you change customary intl law, b/c state that acts in new way in order to try to change minds can't possibly believe bound to do this. Would be fictional to suggest they already see new rule as legally binding

3. Lachs suggests that where there is consistent practice, then it makes sense to presumptively infer opinio uris, and allow it to be rebutted

4. when strong evidence of opinio juris, states get together and say that recognize X as principle of CIL, but there is little evidence of state practice, so not clear if anyone feels bound – they can create instant custom – Torture Convention might be example. 

6. Nicaragua v. US (merits) (ICJ 1986, p. 96)

1. Nicaragua brings claim against US for unlawful use of force. US says no jx, b/c reservations saying acceptance of UN charter wouldn't apply to disputes under multilateral treaties (i.e. the charter itself). But Nicaragua says not arising under charter, b/c Art 2(4) “refrain from the threat or use of force” has become CIL. 

2. Issue: Is there a customary international law parallel to the UN Charter?

3. Holding: Yes. 

1. Both states are party to Charter, so bound by treaty. Moreover, though, they have expressed many times belief that rule is fundamental, voted yes on Gen Ass resolution of Principles of Int'l Law. The parties and the entire international community have all repeatedly expressed the view that these are fundamental principles of international law. All together, shows not just reiterating treaty, but rather accepting validity of rule by itself. 

4. Rule:

1. When there is a strong opinio juris, concern ourselves less with state practice.  

5. Issues:

1. State practice bad. 1945-1985, states intervened in each other’s internal affairs

2. BUT--Violations condemned and lack of rule not asserted. The Court says that, generally speaking, other states condemned those violations. Additionally, states that committed the violations did not say that there was no rule. That tends to affirm the existence of the rule. Cf. Lotus and North Sea cases.

3. Also, issue of jus cogens. Principle of non-use of force frequently referred to as fundamental/universal. State practice doesn't matter. 

6. Position of Non-Consenting States w/ Respect to CIL

1. CIL Formation

1. Presumptive Acceptance: If you don't oppose the CIL, assumption is that you approve. 

2. Nascent period. If there are protests while custom in formation, undermines the rule by showing no opinio juris. If it happens after the rule comes into effect, it’s just a statement that we don’t like the CIL. 

2. Persistent objector rule. 

1. If the country continues to object while the rule is in formation, it is understood as a persistent objector and the rule isn’t binding on it. Rarely invoked, but occasionally works, See Asylum. R3FRL 102, cmt d. 

2. Particularly affected state might have more leverage in stating persistent objector (i.e. Nuclear Weapons). 

3. Also, might be getting more important w/ growing attempts to create “instant custom”. You can not sign onto resolution, etc, whereas was harder w/ old style of CIL creation not to participate. 

3. New Nations

1. What happens to countries emerging from colonialism? Are they bound to CIL established by Western states. Answer: yes. They can try to change it. (see p. 105)

4. Historic/Prescriptive Rights 

1. Prescriptive rights are those that a state has against the whole international community. For example, it might assert that its territory includes more water by its coast than general customary international law would allow. If, over time, states acquiesce in this violation of the general rule, the violating state may build a prescriptive right. (see p. 104)

2. not “local custom”, since you're the only one. 

5. Violations

1. If lots of states violate, can create new CIL. 

2. Ways to change/eliminate CIL

1. extent, consistency, and frequency of violations

2. relation of states concerned (departing and adhering) to the subject of rule

3. duration of process

3. Think about “specially affected” or “representative” states. 

7. Jus Cogens (p. 106)

1. Peremptory norms of general int'l law accepted by int'l community as a whole and from which no derogation is permitted, and can be modified only by a subsequent norm w/ same character (Vienna Convention on the Law of Treaties Art 53)

2. What counts?

1. Slavery, piracy, genocide, torture (?)

3. What is “community as a whole”?

1. Very large majority? Essential/important states?

2. Maybe “all essential components of the modern int'l community”

3. largely determined by power – we see w/ apartheid that didn't matter than specially affected state didn't agree (South Africa)

4. No persistent objectors: 

1. South Africa said they were Pos to rule against apartheid. BUT--derogation can’t be permitted from peremptory norms, jus cogens. *See Restatement §702, which suggests that the persistent objector rule would not apply to fundamental norms that permit no derogation. 

4. Formation of jus cogens. Once formed, jus cogens is like constitutional norms. According to the Vienna Convention Article 53, they are formed via recognition and acceptance by the international community as a whole that the norm is one from which no derogation is permitted.

V. TREATIES

1. Generally:

1. Treaty (conventional IL) v. CIL

1. given 1st priority in ICJ Statute

2.  lex specialis derogat generali: the specific prevails over the general. Can give priority to either treaty or custom

3. when neither specificity nor intentions provide guidance, later in time rules

1. yeah? Not in US, where treaty definitely over custom (Sosa)

2. General presumptions

1. treaty isn't altered by subsequent custom unless evidence shows intention pf parties

2. treaties aren't intended to derogate from general custom

3. contractual character, binding on the parties, may prevail over general law

4. can be part of “law” if lay down broad rules of conduct for states generally

3. Questions: 

1. regional law-making v. global conventions – which takes precedence?

2. Treaty can be better than custom b/c 

1. all gov'ts have opportunity to take part in process, express consent/objection

2. clarity and precision instead of obscurity and doubt 

3. more binding, i.e. for US

3. When is custom better than treaty? (p. 116)

1. states can't withdraw as from treaty

2. in many states, CIL part of domestic law, while treaties don't become part of domestic law unless legislature decides

3. CIL has more weight, and can be basis for erga omnes character of rules

2. Types:

1. General multilateral treaty

1. open to all states of world, or all members of large regional group

2. lay down “norm-creating” rules, i.e. as contended in North Sea

3. most “legislative” form

2. collaborative mechanism to regulate or manage

1. like “int'l administrative law” (fishing, radio frequencies

2. operate through decisions by their organs (rules, orders, recommendations)

3. i.e. UN Convention on the Law of the Sea

3. bilateral (or 3 or 4) agreements

1. by far the most common

2. contractual terms of mutual rights and obligations, less “legislative” than multilateral

1. i.e. agreements on extradition, air transport, rivers, investment

2. can create networks of obligation that are virtually general int'l law (but not necessarily evidence of CIL and thus binding on non-parties)

3. frequently detailed and time-specific, though some lay down alliances of friendship etc

3. Treaties of Codification and Progressive Development

1. Codification

1. treaty isn't legislative, declares what is already the case, codifies and systematizes already binding principle. Idea that “extensive state practice, precedent, and doctrine” can yield new rule of law. 

2. Problems: can never be totally scientific. Any attempt to formulate explicit rule involves degree of novelty, assumes agreement where none may exist.  

2. Progressive Development in multilateral law-making treaties

1. act of codification is in itself “legislative act” and as such “progressive development”

2. ILC fills in gaps and removed inconsistencies, but generally doesn't involve conflicts of interest -- “lawyers law”

3. all states can participate, see drafts, so have chance to stand up for opinions

3. Basically--

1. Texts in form of conventions requiring ratification, but widely accepted as declaratory of existing law and frequently applied by non-parties

2. when question arises, people point to treaty, saying that's the rule. As they do this, they give weight to treaty until it begins to generate its own state practice and support

3. it doesn't matter if it perfectly registers custom at the time, or if creative element. States have spent lots of time messing around w/ treaty, and they like it and want to use it

4. Non-parties can use codification treaties to their own advantage--US will spend years negotiating treaty then not ratify after other countries have compromised on provisions in hopes that they'll join in. Then, use a la carte -- US worked out provisions that they liked, then didn't ratify the whole thing, but want to hold other countries to the provision they want (i.e. Law of the Sea). Seems like abuse of the negotiation process.  (see p. 117)

1. Conventions are interlinked, package deal, harder to make this into CIL, disregarding deals and compromises

4. Multilateral Conventions

1. Frequently done through the UN, open to large number of states, potentially universal

2. largely progressive development or “law-making”, product of “int'l legislative process”

3. opinio juris can be high, even if little actual practice

4. Two major types:

1. regulation of activities covered through int'l bodies or procedures

1. civil aviation, shipping, broadcasting

2. statements of rules of conduct

1. refugees, environmental protection, rights of women

VI. GENERAL PRINCIPLES OF LAW AND EQUITY

1. Major categories:

1. principles of municipal law “recognized by civilized nations”

1. somewhat dubious that nat'l laws considered ground for binding int'l rules of conduct

2. BUT -- commonly used in international judicial and arbitral procedure

3. largely restricted to general ideas of legal liability or judicial administration -res judicata, rules of evidence and inferences of fact, etc 

4. concern about how to determine representative legal systems

1. sufficiently widespread so as to be considered “recognized by civilized nations”

5. most important limitation is appropriate for application on international level

1. how do you determine this? Not necessarily b/c ubiquitous (p. 120)

6. used as gap-filler in treaties, use commonly accepted nat'l law rules

2. general principles of law “derived from specific nature of int'l community”

1. necessary principles of co-existence – above state consent, not undermined by inconsistent practice

1. pacta sunt servanda

2. non-intervention

3. territorial integrity

4. self-D

5. legal equality of states 

3. principles that are intrinsic and basic to legal systems

1. largely juridical notions that seem necessary to law function, Latin phrases, legal postulates

1. pacta sunt servanda, lex specialis, lex posterior derogat priori, res judicata, equality of parties before tribunal

2. rest on implied consensus – if challenged, would lose force as “intrinsic”

4. principles valid through all kinds of societies in relationships of hierarchy and co-ordination

1. jus rationale: associated w/ traditional natural law

2. idea of unity of human species

5. principles of justice based on the very nature of man as a rational and social being.

1. Minimal respect for humanity, largely spelled out in human rights instruments

1. mostly subsumed as “general principle” by treaties

2. concept of equity

1. fairness, reciprocity, etc

2. Issues:

1.  Many general principles fall into more than one category at a time

2. “General principles” can actually be honored in the breach, i.e. non-intervention in Nicaragua case – fact that states always deny doing it means that it is in fact strong principle, 

3. state practice doesn't matter – way of affirming principles widely accepted but frequently disobeyed

4. some object to use of “general principles”

1.  not based on state consent (like treaties are explicitly and customary intl law is “tacitly”), could violate principles of sovereignty

2. obviously easier to deal with something like res judicata than general “human rights law”

5. See Case Concerning the Gabcikovo-Nagymaros Project (ICJ 1997)

1. parties both rely on “general principles of law”, but court doesn't rest judgment on these

6. Also Arbitration b/t Libya and Texaco Overseas Petroleum Co (TOPCO) 

1. arbitrator considered “principles of law common to the nat'l legal systems of the world”

3. Diversion of Water from the Meuse (Netherlands v. Belgium) (PCIJ 1937, p. 128)

1. Facts: Netherlands complains that Belgium constructed canals violating an agreement between the two states. However, the Netherlands constructed a lock, also blocking water, at an earlier time. 

2. Holding: Basic principle of equity that when 2 parties have reciprocal obligation, one party who is in breach cannot start complaining about similar non-performance by other party. Basically – “he who seeks equity must do equity.”

3. Issues:

1. when can you use equity?

1. Praeter legem (outside the law) not contra legem (against the law). Used to fill in the gaps. 

2. Substantive principles of equity have graduated to “general principles” status: 

3. estoppel, unjust enrichment, etc

2. frequently used in delimitation of maritime boundaries as idea of proportionality – state w/ the longer coastline gets larger share of area delimited

4.  Corfu Channel Case (ICJ 1949, p. 133)

1. Facts: explosion of mines in Albanian waters that caused injury on and to British ships. 

2. Holding:  general principles of humanity, applicable in peace and war, require Albania to notify approaching ships of minefield in waters

1. principle of freedom of maritime communication

2. every State's obligation not to allow knowingly its territory to be used for acts contrary to rights of other States. 

VII. EVIDENCE OF INT'L LAW AND SUBSIDIARY MEANS OF DETERMINING RULES OF LAW

1. Judicial Decisions

1. Decisions of the ICJ

1. ICJ decisions are only binding for parties involved in dispute

1. principle of stare decisis not supposed to apply

2. in sense more like an arbitral tribunal, although does have to come up with reasons

2. BUT – opinions considered highly persuasive, especially when unanimous, or close. When court is divided, judgments and advisory opinions much less persuasive (i.e. Nuclear Weapons). States will cite decisions as law. 

1. States can react by altering consent to jx, i.e. US after Nicaragua case

3. Despite no stare decisis, precedent important – cites earlier cases, etc

4. States generally don't want Court to create “new” law, but fragmentary int'l law leaves lots of room for creative judicial application

5. ICJ doesn't have power to resolve international law—has power to resolve disputes—more like an arbitral tribunal in certain sense, although does have to come up with reason. BUT—ICJ decisions (especially if unanimous, or close) have tended to, when declaring customary intl law, have great deal of impact. States will cite decisions, b/c used to citing decisions

2. Decisions of Int'l Arbitral Tribunals

1. Decisions are subsidiary means of establishing law

2. specialized subject matter – European Court of Human Rights, European Court of Justice, Inter-American Court of Human Rights, ICTR, IJTY, WTO arbitrations etc

3. no hierarchical relationship w/ ICJ

1. they cite ICJ judgments as influential, but not binding on other courts

3. Decisions of Municipal Courts

1. Paquete Habana and Lotus cite as evidence of CIL

2. authority less persuasive than that of int'l court, but might be only case-law on subject 

3. Decisions of SCOTUS have been relied upon – can help shape CIL, i.e. in Paquete Habana

2. Teachings of the most highly qualified publicists

1. Scholars and commentators are more likely to play a role in int'l law than they are in common law, precedent-reliant (UK/US) courts, but less so than in European systems. There are issues of bias in the courts to rely on these works, but often it is difficult to avoid when addressing an issue of first impression and establishing a general custom.

2. Useful when can establish unanimous interpretation

3. Most persuasive are ILC, Institut du Droit International, RFL of US

1. US basically desregarded “jurists” in Yousef

VIII. DECLARATIONS AND RESOLUTIONS: SOFT LAW

1. Basic elements: 

1. soft law: int'l law-making designed not to be enforceable (p. 158)

2. Int'l law has no legislature to make law by majority vote, UNGA powers are recommendatory

3. pressures to fill this vacuum have led to attempts to proclaim, clarify, or codify standards of conduct, etc. 

2. General Assembly Resolutions

1.  Filartiga v. Pena-Irala (US 2nd Cir. 1980, p. 143)

1. Facts: Two Paraguayans, survivors of a tortured prisoner in Paraguay, sue in US court for wrongful death. They are suing under US Alien Tort Statute – jurisdiction when an alien brings a tort claim committed in violation of the law of nations or a treaty signed by the US.

2. Holding: relying on General Assembly declarations, Declaration Against Torture and Declaration of Human Rights, Court says UN declarations are authoritative statement of int'l community.  Declaration Against Torture = law of nations for purposes of ATS. 

1. Declarations are solemn instrument, significant b/c specify w/ great precision obligations of member states under Charter. Create expectation of adherence, and, if gradually justified by state practice, can become CIL binding on states. 

2. Torture falls under UNDHR, has been roundly condemned in modern municipal law, and  both US and Paraguay have anti torture in their constitutions.

3. Issues: 

1. Does Court's reliance on UNGA Declaration give it law-making authority? 

2. Do Declarations have more authority than Resolutions?

3. Many states still practice torture, but it's illegal in nat'l laws. Does “state practice” here mean actual practice, or laws prohibiting torture?

4. Widely cited in US for idea that human rights laws are CIL and part of US law

3.  Texaco Overseas Petroleum et al v. Libya (International Arbitral Award, 1977)

1. Facts: Libya nationalized companies' assets,  supposedly in violation of the contract. Libya claimed that Charter of Economic Rights and Duties of States indicated they were protected by actions of sovereignty, and that they had right to determine amount of compensation and means of payment. 

2. Holding: Resolutions of General Assembly are non-binding, and in order to have any force must have been accepted by majority of Member States representing all the various groups. Provisions introducing new principles are basically aspirational, and not binding on states that don't accept. The nationalizations should not be subject to local rule, but ruled by international law.

1. If there's no consensus, UNGA resolutions are not basis for claiming int'l law. 

3. Issues:

1. The arbitration court looks at the acceptance record of various resolutions in the UNGA. The one most favorable to the companies was accepted by a variety of economic actors, Western / Eastern, 1st / 2nd / 3rd World; the other, the one that Libya relies on, was rejected by  developed countries.

4. UNGA declarations and creation of new CIL

1. Can declaration create a new rule of customary intl law?

1. 1970s: decolonization movement brought out differences (intl law had really been European law until then). In view of state consent: how could existing rule be said to be binding on these states?View that there is equity in letting GA make these declarations, given that they reflect views of new states who aren't reflected in earlier intl laws, but this can be dangerous

2. these might be aspirational resolutions—not really worked out by consensus etc. When widespread agreement hammered out and reached, states know what they're doing and feel more bound. 

1. you think it's important that intl law create a system of rules that are widely followed by most states (you want State A to know what State B will do, gives more basis for planning and relying on rules of interaction)

2. Is fact that rules might not be complied with a reason not to affirm them as rules?

3. Like codification treaty, can purport to be just codifying already existing CIL --  if they can claim this, principle objection to these declarations (that they're legislative) is moot, since they can say just writing stuff already set

4. more worries about General Assembly doing this than codification treaties -- partly b/c not supposed to have legislative capacity, partly b/c really kind of debating society, and declarations are really aspirational

2. Most powerful if unanimous, qualitively and quantitatively, and corresponded to state practice (p. 146). When faced w/ continuing opposition, UNGA resolutions are ineffective.

3. But when declarations are adopted by consensus, they have generally tended to become recognized as principles of customary intl law – see Filartiga

4. How do rules of CIL end?

1. Libya argues that CERDS of 1974 overturns earlier resolution of 1962, which had much more widespread support and to which US signed. 

2. Probably true that at least at one point there would have been rule of compensation for expropriation of foreign property Now, so much dissent and conflicting practice, totally unclear. 

3. What happens when you can't get a new rule, but old rule no longer followed?

1. There's an old rule, and important countries continue to support it

2. i.e. western countries in Topco.

3. Is there a rule at all?

4. 3rd world had Lotus principle on its side--

5. old rule no longer applies, and in absence of rule, the national rule applies

6. US now argues this in torture cases, saying old declarations no longer valid

IX. CODES, GUIDELINES, POLICY STATEMENTS

1. Voluntary codes 

1. non-binding, but states voting for them intend them to be followed

2. i.e. WHO Code on Breast Milk Substitutes

2. International Standards

1. emerged in treaties on Law of the Sea, etc

2. standards developed in “relaxed procedural environment”, can become legally binding if generally accepted

3. International Rules of NGOs

1. i.e. Int'l Olympic Committee, rules govern relevant sports world

4. Political Declarations and Concerted Acts

1. governments engage in acts that express common understanding, etc, but not recognized as treaties or CIL – gentleman's agreements

2. implies “good faith” principle – state that committed itself to course of conduct, etc, should be estopped from acting inconsistently when other states have reasonably relied

INTERNATIONAL LAW AND MUNICIPAL LAW

X. General Considerations

1. VCLT 27: Every state has the duty to carry out its obligations arising from treaties and other int'l law, and it may not invoke the provisions of its constitutions or laws as an excuse for failure to carry out this duty

2. Monism v. Dualism, conceptual categories of int'l law

1. dualism (Scalia)

1. int'l and municipal laws are separate legal systems w/out hierarchical relationship

2. int'l law can be applied by municipal courts only when incorporated into municipal law 

3. subject to constitutional limitations, and may be repealed or superseded by domestic law

4. treaty isn't part of domestic law, it's statute enacting it that is important -- intl law subject to Constitution, if violates constitutional provision, it's invalid

2. monism (more like Breyer)

1. int'l and municipal law part of single legal system with int'l law top (county, state, fed, int'l)

2. municipal law derives authority from int'l, b/c higher in hierarchy of legal norms

3. national legal system should be organized in way so that intl law is upheld even when conflicts w/ domestic—automatically incorporated into domestic legal system, and hierarchically superior

4. if this taken to furthest, seems that intl law ought to be recognized as automatically binding on na'tl law -- i.e. “treaties supersede all other legal principles including this Constitution”

3. practical upshot:

1. most states are in the middle 

1. England more towards dualist side—only way treaty becomes binding is if Parliament passes law making provision part of domestic law

2. US doesn't doubt supremacy of int'l law in principle, but neither Congress, nor Prez, nor courts will give effect to treaty or CIL inconsistent w/ Constitution 

1. growing idea of non-self executing treatis indicates increasing dualism

2. conceptually, we're all dualists--when we ask is intl law part of domestic legal system, we look not to intl law but rather to constitution to answer the question (how intl law is brought into system is question of domestic law)

3. international law doesn't take position on monist v. dualist

1. only demands that there be some means to ensure that intl law will be complied with

2. up to states themselves to determine how they will comply w/ intl law

1. today this is coming under pressure, as states want to know to what extent they can assume that other states are complying

2. one way to ensure is to incorporate directly into domestic law to ensure that will be complied w/ even when up against domestic law

3. some rules make compliance easier than others by protecting intl law against local interest etc

4. maybe insulate intl law from domestic populous sentiment, etc to ensure that can be complied w/ more reliably by state

5. question is how domestic rules will facilitate compliance, or instead make intl law go through rigorous domestic process that might weaken

XI. INTERNATIONAL LAW AS LAW OF US

1. “Int'l law is part of our law” -- Paquete Habana

1. How does it become part of our law?

1. With our creation as a state (1776)

1. Law of nations incorporated automatically into English law when we were colony.

2. Therefore when we became country, came in as part of common law 

3. Problems: if it was part of common law each state received from England, then int'l law is state rather than federal law, could become federal only if Constitution or act of Congress so provided?

2. By our existence in the world as a state, entity ipso facto subject to int'l law

1. BUT -- in US, neither state nor fed Constitutions have expressly incorporated  int'l law, but courts treat it as incorporated and apply it as domestic law

3. Each of 13 colonies independent nation bound to int'l law. When they combined, went into national law

1. BUT – common law not “adopted by Congress pursuant to the Constitution”, so might not be below state law as w/ Supremacy Clause 

2. Interplay of int'l and US law

1. CIL in US law

1. In early days, law of nations was applied by American judiciary constantly, considered incoporated w/out any need for action by legislature or Prez 

2. CIL of at that time was automatically law of new US

3. as new CIL came into being, automatically incorporated as of time it matures into CIL

2. Consitution

1. Article I, Section 8: Congress has “power to define and punish offenses against the law of nations”

1. this is only mention in Constitution of “law of nations” (CIL) 

2. what does this mean? 

3. Crime to harass diplomats, etc, but Congress could go further than this and make other things (torture) part of CIL . 

2. Art 4

1. treaties (along w/ Constitution itself) shall be the Supreme law of the land

2. under Supremacy Clause, self-executing treaties become law of US at moment they come into force 

3. Incorporation of CIL into municipal law

1. CIL incorporated into US law, but at what level?

1. constitution

2. statutes

3. common law

2. Different interpretations

1. extreme dualist view:

1. does not automatically incorporate – idea that must be incorporated actively by branch of gov't w/ authority to do so

2. therefore customary law isn't law, so not in that hierarchy at all

3. Scalia in Sosa– no int'l law besides what Congress enacts b/c there is no federal common law. They must tell us specifically if want us to include more causes of action than what existed at time of ATS. 

2. Charming Betsy rule 

1. famous case of CJ Marshall: canon of statutory construction that act of congress ought never to be construed to violate CIL if any other interpretation is possible, even if other interpretation is not the best in other respects

2. places importance on retaining US compliance w/ intl law. Thus, intl law never really applied by the Court, but is background to interpretation of statutes

3. Scalia would say this went out w/ Erie. Or maybe that you can still interpret the statute not to conflict w/ CIL. But if you just came in w/ CIL, he would say no jx. 

3. Automatic Incorporation view

1. default rule is that in the absence of legislative act de-incorporating, intl law is automatically part of law of the US. Exact opposite of dualist view. 

2. This fits w/ Paquete Habana

3. Pro automatic incorporation:

1. Normative:

1. intl law is binding on US, and we should have preference for compliance

2. intl law is normatively good, and it would be good thing to incorporate it into legal system (this argument can go too far – why not incorporate higher than common law?)

3. intl law deals w/ questions that affect everyone (in region, in globe). (i.e. global warming). Normative reason to give default effect to intl law, and not insist on democratic decision-making at least at initial default point. If done on national level, could wind up w/ one state spewing out X b/c good for economy, even while damaging air of other states. 

4. National perspective:

1. Look like you're participating in intl legal system (reputational issues)

2. minimize costs and maximize benefits (violating int'l law is costly)

3. state of nature, or legal system (acting as example—going to be a model for other countries?)

4. signaling function--more bargaining power in making of intl law, if you automatically incorporate, you are more reliable partner in int'l ventures (reciprocity issues)

5. Practical/governmental

1. Burden of persuasion:  Bicameral system, everything has to pass through 2 chambers of Congress, and then not be vetoed by President. Not easy to get new law passed.  If default rule is no intl law until incorporation, you're much more likely to get violations simply b/c no one's looked at it. If you have compliance rule, will get more compliance.

6. Why would you want to place some limits on free democratic process w/in state w/ regard to compliance w/ intl law?

1. Maybe like to protect intl law, customary and treaty, from free play of domestic system  -- don't subject every rule to a legislative decision; rather let them decide if they want to out the rule

2. Why? Structure of democratic society-- executive more insulated from public opinion and localist pressures, and closest to getting interests of different states, responsible for reconciling US interests w/ other countries

3. legislature responsive to short-term constituent interests; executive more long-term in thinking about interests than legislative branch can be

4. Tendency for constituents to be hostile for foreign interest, to see as foreign imposition hurting their interests and not to be given effect

5. BUT – does law really have democratic legitimacy if Congress wouldn't have passed it?

4. Anti automatic incorporation

1. Could you get trapped into the principle, you can't make new laws? 

1. Once it exists, you're bound?

2. you need to be able to violate CIL, or you can't participate in making a new one  --w/ automatic incorporation, you would be violating own laws

3. hard to be “persistent objector”

2. un-democratic

1. Problem is that at intl level, we don't have democratic decision-making like we have democratic system w/in nation state. 

2. Doesn't pass through bicameralism/presentment system

3. domestic law has connection b/t the law, various institutions of govt, and people—congress, etc, accountable to people. CIL far less clearly connected to people of country, less clear lines of accountability etc

3. Fair notice/predictability (revisionist view)

1. concern that it could be incorporated automatically, but very vague and no one knows exactly what it is

2. concern that you could be violating it w/out knowing?

4. Tyranny of the majority

1. i.e. UNGA resolutions, developing countries could pass something very damaging to our interests

5. States point of view?

1. Using int'l law as a way to eat into things states allowed to determine for themselves – Missouri v. Holland

5. democratic legitimacy dimensions of Int'l Law

1. intl legal process supposed to make rules that are connected in some way to relevant interests of whole world of states. whether US complies w/ law has 2 

1. did we appropriately assent to rule (national community)?

2. This is most important in “revisionist” view -- want to be sure that before any norm applied in US, has to go through domestic process

3. Democratic decision making in intl community, we are part of this process—each individual in democratic society can't decide whether to comply w/ law or not

4. for monists, intl legal process suffices to justify state compliance 

5. intl law is system of inclusive community -- goes through process of lawmaking which includes all countries—made in areas of interests of everyone 

6. Possibilities for incorporation level?

1.  Lowest level—common law?

1. In this case, couldn't contradict any other statute etc already existing

2. even executive can override, or governor of state 

2. federal law, and therefore superior to state law?

1. Except in areas where states reserve power, like death penalty?

3. Federal common law, and therefore overrules old common law, but not statutes?

1. Overrules existing executive acts, and future executive acts cannot override it?

2. this is weighty question—does the president have authority to disregard CIL?

4. Comes in at treaty/statute level, and thus last in time rule applies?

1. R3FRL: should be higher or at least the same as treaties/statutes – this is in R3FRL

2. Court in Yousef case disregards the R3FRL, especially idea that CIL comes in at level of statutes

5. comes in at level of Constitution, or higher?

1. No, everyone seems to agree that subject to Constitution, but all states recognize intl law as binding on them

2. what if intl law is unconstitutional?

3. Fact that state asserts that under domestic law can't comply doesn't mean that intl law doesn't apply—actually means it's in violation

4. way it proceeds domestically is just that won't incorporate—but can never say that not bound as matter of intl law

7. Normative view

1. Seems like it comes into federal system at level of common law

1. can't override any statutes, etc, unlike treaties

2. superior to state law

3. determination of int'l law by SCOTUS,like interpretations of int'l agreements, are binding on the states

4. CIL AS FEDERAL COMMON LAW 

1. General Issues

1. Erie issues 

1. States used to determine int'l law for themselves as they did common law 

2. Now, after Erie and other determinations, CIL has been established as fed common law, supremacy over state law by Art. 4 Constitution

3. p. 174 – cases arising under treaties to which US a party, as well as CIL, are federal “arising under” jx

4. Zschernig v. Miller (SCOTUS 1968, p. 174): Sup Ct invalidates OR statute used to deny inheritance to East Germany resident, saying “intrusion of the State into the field of foreign affairs which Constitution entrusts to Congress and President.”

5. Crosby v. National Foreign Trade Council (SCOTUS 2000, p. 175: MA tried to enact a law barring trading with Burma. Court said state act unconstitutional interference w/ federal objectives and impediment to Prez ability to deal w/ foreign state.  

2. relation to Constitution

1. like treaties, CIL probably inferior to Constitution in hierarchy of domestic law 

3. dualist concerns:

1. dualist theory—it isn't domestic law, must be incorporated, and Congress has some power to do this as mentioned in Constitution. i.e. -- in order for intl law to be law, must be specified in domestic law 

2. US has been moving in this direction in past several years—sometime in 1990s, young  “revisionists” started to say CIL not recognized unless incorporated into domestic legal system

4. reality---

1. This view is inconsistent w/ US constitutional history—i.e. Paquete Habana, Court says that intl law is part of our law, and will be applied by courts in any case ...

2. don't say how becomes part, but implicit idea of automatic incorporation

3. under this, every new principle of customary intl law is part of US law

5. even “in the absence of treaty or controlling executive agreements” is dicta – important idea is “law of the land” -- might be anachronistic (see Paquete)

6. relationship to acts of Congress?

1. Some courts have held that later statutes supersede CIL, not really clear

7. R3FRL 111

1. in principle, relationship b/t CIL, statute, and treaty might just be “last in time” rule

2. cases arising under int'l law or int'l agreements are w/in jx of federal courts

3. courts in US are bound to give effect to int'l law and agreements, except that non-self execting treaty will not  be given effect in absence of implementation

2. If CIL is federal common law, who in domestic system can override it once incorporated?

1. Congress yes.

1. Yousef

2. court is emphatic that Congress has power to ignore customary intl in favor of treaty  (but doesn't say power to create domestic rule that would put US in violation of CIL)

3. this raises Charming Betsy -- should court interpret so not to violate CIL?

2. States no. 

3. Executive?

1. Paquete Habana says CIL “in the absence of controlling executive act”, indicating CIL higher (but also anachronistic– we don't know what they meant). Now read to mean that executive isn't bound by CIL. 

2. Hamdi: O'C says bound by laws of war, so by extension he's bound by CIL in general and can't change it?  

3. You could read Hamdi two ways – either limited to laws of war in general, or only limited to laws of war in traditional war (i.e. Afghanistan, where real war going on). In this case, opinion might not work for War on Terror. 

4. Presumption is that Prez can do anything w/in CIL of war. If Congress specifically prohibits something more, he's bound. This is where McCain amendment steps in. 

5. Constitution 

6. doesn't forbid President to violate int'l law, but fact that law of US means Prez has obligation to take care they be faithfully executed (Art 2, sec. 2)

7. BUT – as “sole organ of the Nation in external relations,” may have power to take measures violative of int'l law 

8. McCain Amendment

9. even if courts won't apply, domestic constitutional requirement for executive to comply w/ intl law

10. Current Executive Branch View:

11. Acting as commander in chief, President isn't bound to anything (Torture Memo)

12. Basically:

13. if acting w/in constitutional authority, President probably has power to disregard a rule of CIL or a treaty of the US in the service of domestic needs – this is Goldwater v. Carter idea

14. obviously bound to some extent—could be tried as war criminal etc—but not bound to intl law via domestic law

15. does this apply to other officials of Executive branch?

4. Why limit Commander in Chief war powers to CIL?

1. Shouldn't transgress b/c show democratic legitimacy of gov't (reputation_

2. reciprocity (people will violate laws against you)

3. unlimited powers mean no checks and balances

4. Geneva Conventions are CIL (we signed)

5. could miscalculate costs/benefits of how much worth to nation to win

6. goals are short term, getting re-elected, when violating will be bad for country in general. If bound by laws, incentive to consider more carefully, go with long-term benefit. (this might be why auto-incorporation is good)

7. Following rules not made in heat of battle probably more effective.  

5.  Why not limit Executive to CIL?

1. O'C indicates that global war on terrorism is different, and might need more flexibility than traditional war powers

2. Prez already plays large role in making of CIL. If he can represent us as legislator in making, why can't he act as legislator in deciding whether or not to comply? (basically, he can make it, he can break it)

3. President knows foreign policy, in best position to know when to violate 

4. difficulty of enforcement:

5. implies use domestic legal system as enforcement mechanism to uphold intl legal system? -- courts are national courts rather than intl, generally give substantial degree of deference to executive branch @ what law of nations requires (so not exactly unbiased interpreters)

6. In the end, usually follow what the political branches of country say the rules should be, usually not be very courageous in applying intl law to limit executive power

6. Why send the duty of violation to Congress (i.e. executive complies w/ law of nations until legislature authorizes otherwise?)

1. deliberative democracy—don't want decisions made behind closed doors, want discussed in open by legislature. If you have rule already established by intl community as whole, want any change to be accountable, public

2. Question of war – executive is charged w/ winning the war may have political incentive to violate rules in order to win. Public has tendency to blame president for whatever happens while he's there (i.e. make sure there's not another attack)

3. Legislative / executive structure: today, if executive branch can violate intl law, and then something like McCain amendment comes in, president can still veto and congress needs 2/3 to overturn. If he had to go to Congress first, would need only ½. Today, protected by a minority. 

3. Sosa v. Alvarez-Machain (SCOTUS 1992, p. 177, handout)

1. Facts: background—DEA agent was caught by Mexican drug cartels, tortured to death, and a doctor (A-M) was brought in to keep him alive. Mexico extradited everyone else, but wouldn't extradite Alvarez-Machaín, b/c didn't see enough evidence against him. DEA paid Mexican citizen (Sosa) to kidnap A-M and bring back to El Paso to stand trial. He was acquitted, and then sued Sosa used Federal Tort Claims Act (FTCA) and Alien Tort Statute (ATS) for arbitrary detention. 

1. Since the Second Circuit's decision in Filartiga, the ATCA has been the source of human rights litigation in U.S. courts. The ATCA makes reference to the law of nations (CIL), and the case deals with the relationship between the law of nations and domestic United States law. ATCA is a subject matter jx statute passed as part of the 1789 Judiciary Act. 

2. Alien Tort Claims Act: Congress gave to US District Courts “original jx of any civil action by an alien for a tort only, committed in violation of the law of nations or a treaty of the United States”

2. Holding: 

1. whatever liability the United States allegedly had for alien's arrest by Mexican nationals, rested on events that occurred in Mexico, so as to fall within the "foreign country" exception to waiver of government's immunity under the FTCA. This bars all claims against government based on any injury suffered in foreign country, regardless of where the tortious act or omission giving rise to that injury occurred (idea of planning in LA). 

2. single illegal detention, of less than one day, of Mexican national, custody of whom was then transferred to lawful authorities in the United States for prompt arraignment, did not violate CIL so as to create cause of action that district court could hear under the ATS; 

3. Issues:

1. When can ATS be invoked as a cause of action, for what, and who can invoke it? 

2. ATS is just jx statute--refers to a body of law, but no right of action at all. If person sues in federal court under subject matter jx of ATS, C of A  comes from the “common law”, which is using CIL prohibition on torture 

3. BUT -- Filartiga cases are implying new causes of action from ATS. Sosa court rejects this, says we won't extrapolate from ATS to make this right of action. When Congress passed ATS, they gave jx and assumed that courts would fill in common law rights of action (torts that would fit into clear law of nations—piracy, diplomacy, etc)

4. So court says we'll do what they wanted us to do at time – use ATS for core customary intl law. Use as a paradigm the offenses against law of nations that framers of ATS had in mind. Kidnapping is “aspirational”, b/c not universally recognized as bad like genocide. 

5. BUT – indicates that Court may find new C of A if it matches up to those for which ATS created – generally recognized norms, defined w/ specificity on level of 1789 norms

6. Why so cautious? Concern about lack of real laws – don't want to do constitutional adjudication against other govts (i.e. Filartiga)

4. Dissent:

1. Scalia, in dissent, says Constitution says no such thing as CIL until Congress says so: “Congress shall have the power to define and punish offenses against the law of nations.” Congress only said that stuff that was against law of nations in 1789 was CIL, so you can't make more causes of action. This was pre-Erie, so they thought judiciary would expand and make more C or As, but now we can't. 

2. This is Erie problem: prior to Erie, no such thing as federal/state common law. Now, you can't transform what was general common law into federal common law. You can't reserve space to create more federal common law, as majority seems to indicate, have to limit causes of action to that statutorily authorized at the time under ATS.  (Majority doesn't address this—they just assume federal common law jx under “federal enclave”.) 

3. it is anti-democratic to have otherwise, since doesn't come in through legislature

4. this is extremely dualist view

5. Other possible issues—

1. Lotus court says no state can enforce law in the territory of another state w/out permission of that other state. This is powerful. Why was this claim abandoned before getting up to SupCt? (Rights not enforceable by individuals—Mexico has claim against US for kidnapping a national w/out local permission, but suit can't be brought by an individual. Not a rule that he can invoke, b/c not his rights that were violated)

6. Significance:

1. Sosa doesn't use ATS, but consolidated law of nations at level of federal law -- as default, becomes part of our law to be applied by courts. Subject to Congress overruling if they don't like it. Those who want to reject have burden of persuasion. 

2. Why? maybe incorporated automatically b/c they deal w/ subject matters that affect the interests of everyone (i.e. global warming, ozone layer). Decision by any individual country has an impact on other states. 

3. Domestic legislatures are made accountable to domestic constituencies in such a way that aren't good at upholding intl law – local constituents more worried about own local effects

4. Executive discretion: potential implications for the foreign relations of the United States of recognizing private causes of action for violating int'l law should make courts particularly wary of impinging on the discretion of the Legislative and Executive Branches in managing foreign affairs. 

5. Political Question Doctrine

1. Courts generally recognize that there are limitations on their power to adjudicate rules of intl law

1. Enforcement of CIL largely pends on what political branches (particularly executive) decide to do--he may be required to comply, but courts likely won't force him to

2. Weight given to view of Executive Branch: R3FRL: views expressed by Executive Branch will be given great weight, since Executive will have to answer to other nations for any alleged violation of int'l law

2. Courts have long refused to review some Executive decisions on these grounds

1. “because a domestic tribunal is incapable of eliciting the facts during war, and b/c probably incapable of disinterested judgment...” (p. 179)

1. i.e. whether ongoing war is lawful under constitution, Presidential decisions on foreign political boundaries or recognition of foreign gov'ts, courts will say not kind of issue appropriate for judicial body to resolve

2. this is rule of judicial self-restraint about “nonjusticiable” issue. 

3. Any claims against Prez may be treated as political question and this unjusticiable

6. Act of State Doctrine: Will Courts Apply International Law to Acts of Foreign States?

1. Basically

1. p. 184: “the judicial branch will not examine the validity of a taking of property within its own territory by a foreign sovereign govt, extant and recognized by this country at the time of suit, in the absence of a treaty or other unambiguous agreement regarding controlling legal principles, even if the complaint alleges that the taking violates CIL” 

2. Not int'l law, actually US custom (deference to executive), so lower than CIL, treaty, etc

1. (US is victim here, and it can decide to enforce int'l law or not/ Court can say not going to support through judiciary)

3. Why would they want to do that?

1. Respect for other states

2. support US foreign policy by abstaining

3. maintain independence of judiciary

4. Bernstein doctrines:

1. Bernstein exception (p. 184): if there is an executive statement saying that the act of state doctrine shouldn’t be applied, then they don’t have to apply it. 

2. Reverse Bernstein. The argument for reverse Bernstein is that the Court shouldn’t decide not to apply the act of state doctrine unless the executive says that it should be applied. 

3. The Court ultimately rejects both -- Opens executive to lobbying by foreign countries, and again, the Court will be pressures to accept the executive’s view, and wants judicial independence. 

5. PROBLEM:

1. Shows respect for other States, but has been applied to give effect to acts that violate int'l law – basically, autonomy at expense of inducing compliance 

2. When does court apply? Wait for executive to ask for act of state to be applied, or apply unless he says not to? Never decided. 

2. Underhill v. Hernandez (SCOTUS 1897, p. 182).

1. Facts: Hernandez takes over city in Venezuela during revolution, and wants to coerce Underhill into operating water system for new rebel regime. The rebels win and US recognizes the government, but Underhill sues Hernandez for false imprisonment.

2. Holding: Underhill cannot recover against Hernandez. Certain acts of state are presumptively valid. It’s an abstention doctrine – not a judgment that the acts are valid, but that they will be treated as if they are valid.

3. Requirements to find act of state. An act of state must be public act and occur within territory of state.

3. Banco Nacional de Cuba v. Sabbatino (SCOTUS 1964, p. 181)

1. Facts:  Tons of sugar loaded on a ship, belonging to CAV (company in which US nationals had interests), when Cuba suddenly announces that sugar has been nationalized. So sugar has basically been stolen by this act. CAV brings suit for unlawful conversion in NY.  

2. Issues:

1. Procedural history: Ordinary conflict of law principle would be to apply Cuban law, since act look place in Cuban territory. NY district court won't apply Cuban law b/c where foreign law offends public policy of a state, you can apply the law of the forum. (they say it was violation of CIL concerning expropriation: Good title is not conveyed by a taking against IL -- Motivation by a retaliatory and not a public purpose, discrimination against foreign nationals, and failure to compensate)

2. BUT Act of state says “offends the tribunals” doesn't work in certain situations, and no public policy of forum can prevent (p. 191). Supersedes state and fed conflicts. 

3. Holding:

1. Acknowledgment of the sovereignty of the foreign power.

2. rooted in idea of separation of powers, practical political concerns that stem from allowing the executive branch to take care of the negotiations and arrangements.

3. judiciary not very effective for upholding US law in this type of suit 

4. court having any effect at all depends on chance that property wound up back in US, which it did, but mostly by accident

5. If had more contacts, could get on effects doctrine, i.e. Argentina Bonod case

6. could attach Cuba's assets to satisfy judgment, but would be difficult

7. on other hand, executive has authority to engage in diplomatic negotiations, military sanctions etc

8.  judiciary could actually interfere w/ executive  getting most best deal with Cuba--

9. what if executive in the middle of negotiations, and Sup Ct says Cuba not in violation? Strengthens Cuba's hand, undermine US foreign policy. 

10. rule against Cuba ruins negotiations -- they could get mad and walk away

11. too much danger of embarrassing executive or Congress; little possibility for real impact

12. worry about independence of judiciary

13. executive will expect them to rule in its favor—if don't expect good ruling, could keep case out

14. could put court under pressure to go along w/ executive ideas, compromise position of judiciary by making aide of executive foreign policy

4. Significance: 

1. court basically saying not our responsibility to uphold rights of US nationals under intl law—more appropriately dealt w/ by executive etc

2. Congress passed Second Hickenlooper Amendment afterward that effectively overruled Court. NO A of S Doctrine in case of expropriations w/o compensation. Helms-Burton Act also tries to abolish specifically w/ regards to Cuba. 

5. Other exceptions to Act of State doctrine

1. foreign gov't must be extant and recognized at time of suit (so can never apply to Jewish property seized by Nazis)

2. taking by state of property outside its jx at time of taking (Republic of Iraq v. First National City Bank, 2nd Cir. 1965, p. 187). Property must be in territory of state – this is easy w/ tangible, i.e. sugar, but where is situs of intangible property?

3. treaties with compensation standards will be enforced

4. Acts predominantly commercial in nature (i.e. Argentina Bonod, Alfred Dunhill of London v. Republic of Cuba, SCOTUS 1976, p. 187).

5. Courts may be willing to impute “unlawful motivation”, but not declare invalid official act of foreign sovereign (i.e. Kirkpatrick p. 188)

6. Human Rights violation. Torture Victim Protection Act makes torturer liable in civil suit (p. 188). Act of state doctrine applies to acts of states; human rights violations are frequently against individuals (i.e. Mr. Pena-Irala -- “unauthorized” torture against the law of foreign state isn't act of state). Also, w/ human rights cases,  not adjudicating US rights against foreign govts; usually foreign citizens against foreign govts. not the same concerns about objectivity

7. if unambiguous principle of CIL, won't apply act of state doctrine (i.e. jus cogens). If foreign state thinks torture ok, probably this would apply. 

8. Private Acts of Heads of State

9. if counter-claim by foreign state, won't apply act of state (basically, they've countersued in NY court, so already accepted jx)

10. property that is located in the US (lower court interpretation in Sabbatino) – but doesn't work b/c not enough to establish minimum contacts

6. Questions – is waiver possible? What if you select American forum or law?

4. W.S. Kirkpatrick v. Environmental Tectonics Corp. (SCOTUS 1990, p. 188)

1. Facts: Nigerian gov't wanted to build a military facility, and contractors engaged in bribery of officials. Company that lost bid sues the bribing company that got the contract under the Foreign Corrupt Practices Act. Nigeria not a party to the case, but the act of state doctrine doesn’t depend on whether a foreign state is a party, just on whether the validity of a foreign act is an issue.

2. Holding: Act of state doctrine does not apply. The P is just arguing that there was bribery that the D should not have engaged in, leading to D’s liability. he validity of the contract is not an issue. The ruling is simple if you get the conceptual lines straight. The act of state doctrine comes into play when the question is whether to give effect to a foreign act of state. That isn’t the case here. Since central question is whether bribes occurred, and not validity of Nigerian gov'ts contracts, no act of state. 

3. Significance: very narrow/technical interpretation of scope of A of S – validity of foreign acts of state, no matter what's at issue. This may reflect that the Court is uncertain about the act of state doctrine, so they would interpret it narrowly.

XII. TREATIES IN US LAW

1. Treaties Generally:

1. In Constitution:

1. Art II, Sec 2: president has power to make treaties with advice and consent of the Senate, and 2/3 super-majority requirement  (Treaty Clause)

1. question of whether treaties are executive or legislative power--

2. no provision for making intl agreements on part of US other than treaty clause

2. Art VI: Constitution, and laws of the United States made in pusuance thereof, and all Treaties made under authority of United States, shall be the supreme law of the land, and the Judges in every state shall be bound thereby (Supremacy Clause)

3. Art I, sec. 10: No State shall enter into any Treaty, Alliance, or Confederation. No State shall, without the consent of Congress, enter into any Agreement or Compact with a foreign power. States Can't Have Treaties Clause. 

2. Treaty-making process of US

1. Ratification: not mentioned in Constitution. This is actually what President does after getting “advice and consent” of 2/3 of Senate. if they consent, President then has authority to ratify the treaty, but doesn't have to ratify (this has actually happened). 

2. Conditioned consent: when Senate considers treaties, they give consent on condition that President enter a reservation (i.e. we consent, but treaty isn't effective in US until implemented by Congress – non-self executing). President must either go and renegotiate w/ partners, or ratify with reservations. 

3. Treaty interpretation:

1. Senate may express understanding of treaty provision that is arguably ambiguous. If Senate has done this, Prez must honor their understanding, b/c that's what the Senate consented to. 

1. i.e. ABM Treaty, cornerstone of arms control treaty of 1960s. 1980s, treaty was in place, but Reagan wanted to pursue missile defense system. Reagan administration wanted to take “broad interpretation” of treaty which allowed this; Senate said that's not how you explained it to us: “the US shall interpret the Treaty in accordance w/ the common understanding of President and Senate at the time the Senate gave its advice and consent to ratification”

2. **What happens if Senate and President share X understanding, but the rest of the world has Y understanding (i.e. ICJ decision changes world interpretation)? Can President then say we'll change the interpretation of treaty b/c of this?

2. SCOTUS will look to Senate pre-ratification materials for info on how to interpret treaties (Scalia hates this, obviously)

4. States:

1. States can't make treaties, but can make compacts w/ foreign powers. By analogy w/ inter-State compacts, should require Congressional consent only if tends to “increase political power in the States that may interfere w/ just supremacy of the US” (p. 196). 

5. Treaties and the Supremacy Clause

1. Treaties are subject to Constitution, and no agreement w/ anyone can confer power free from Constitutional restraints. 

2. Missouri v. Holland (SCOTUS 1920, p. 198)

1. Facts: US signs a treaty with Canada regulating the killing of migratory birds. The State says that wild birds are in its territory, and this is unconstitutional under 10th Amendment (any power not delegated to US in Constitution is reserved to the states). Congress tried to pass laws limiting duck hunting, but lower courts said that Congress had no right to regulate hunting w/in states. President, in response, made treaty w/ Canada – domestic legislation passed and held unconstitutional is put into treaty

2. Question:

1. is it now constitutional in treaty form when unconstitutional as legislation?

1. Both states have interest in protecting these birds, but can't rely on other side to do it—free rider problem in which you stop but other doesn't. Enter into treaty instead, restrain both

3. Holding: fundamental national interest. The subject matter only temporarily in the state, and US must take charge if birds are not to disappear. 

1. Moreover, most of laws of US are carried out w/in States, and most deal w/ things the states might regulate, so this 10th Amendment claim doesn't quite work. Things that partake of uniqueness in State might be something like State income tax, own Statehouse, etc. 

4. Significance:  

1. What are advantages of fed govt having all treaty power, even if legislative power reserved to states?

1. In treaty situation, you are bargaining, and you will get better bargain if you have more to promise in return

2. common interest – each state has interest in birds, and none will give up hunting rights until the others do

3. concern about a party of country being able to make decisions which impose costs on the whole of country-- (i.e. MA imposes sanctions on Burma which have foreign policy implications for everyone). Needs to be federal action to ensure that externalities imposed on country will be equal for everyone

4. 2/3 majority in Senate aimed at making sure that states will be OK with treaties—Senate very reluctant to apply MO v. Holland power, given that they are answerable to states as well

5. Treaty v. Constitution:

1. Statutes are law of the land only if consistent w/ Constitution. Under Constitution, for treaty to be law of land, not clear that has to be made pursuant to Constitution. So you can make up argument indicating that treaties don't need to be constitutional b/c of different context in which treaties made; kind of outside laws of US. 

2. BUT -- In Reid v. Covert (SCOTUS 1957, p. 197), established once and for all that treaties need to be w/in constitutional limits. 

3. Scope of the Treaty Power

1. Proposed Bricker Amendment: Senator Bricker, very conservative, becomes concerned about human rights treaties, wants to make them unconstitutional in US in order to prevent desegregation. He tries to reverse Missouri v. Holland to say that treaties can't be valid in US w/out an act of Congress which would have been valid in absence of the treaty. In middle of all this, SCOTUS decides Reid v. Covert, saying subject to Constitution. 

1. This may be happening today w/ reservations and declarations etc. 

2.  How does the treaty power relate to the legislative power?

1. “We don't want two overlapping authorities acting on same subject matter” (Jefferson)

2. But of course subject matter of treaties and legislation are the same, so it can't be that treaty is just invalid if it deals w/ same things as legislation

3. like legislation, subject to separation of powers – can't increase, diminish, or redistribute constitutional powers of branches or delegate them to others etc. 

3. Then what is distinctive b/t a treaty and legislation?

1. House doesn't vote on treaties – Congress designed to make laws, odd that Constitution has means to make laws equally well through different channels 

2. structure of interest group involvement is different

3. some interest groups will find themselves at disadvantaged if treaty process is being used—treaty process might be more opaque, more difficult for public interest groups to have access

4. treaties involve promises by other nations that aren't subject to one another's jx – you get foreign country to say you'll do something when neither legislation of country could regulate the other

5. legislation—command or mandate to those subject to its jx / treaty—contract b/t two sovereign states

1. legislation is binding on everyone w/out their consent

2. treaties are consent-based 

6. difference in structure of lawmaking

1.  legislation introduced by legislature -- debate is public and lobbying groups have seat at table

2. treaties are introduced and negotiated by executive branch, though subject to advice and consent of Senate -- different type of process, debates private and closed door compromises unseen

7. Subject matter? “Appropriate subjects”?

1. Doctrine of int'l concern: Idea that had to deal w/ matters of “int'l concern”, so US can't sign human rights treaties b/c deal w/ domestic concern – this is now disregarded. 

2. We don't really know what's appropriate subject matter, but might not matter since 2/3 of Senate is powerful enough check, opposition veto – political check enough so don't worry about not have big boundaries

8. So what are treaties for?

1. Treaties enable country to make contracts -- part of autonomy of individual is ability to make promise binding on them, w/ treaty power, country can do things otherwise not possible

2. Potential limitation on treaty power: foreign policy purpose --  hard to enforce judicially, given number of countries involved, but idea is that US  making promise to achieve some benefit in way other states behave

9. Human Rights treaties purpose

1. foreign policy purposes -- to demonstrate one's recognition of necessity of membership in wider global community (necessity of being full member of intl community) - instrumental foreign policy benefits, moral benefits

2. Question: Is it a legitimate foreign policy purpose just for moral end of improving the way other people are treated in other countries?

3. Problem:  President and Senate look at rules, and see really good things we ought to comply with, make them into treaties w/out consulting House. What is foreign policy part of human rights treaties that gives us a reason for not using normal legislative process to decide? Why is this not just legislating through a treaty?

4. This may explain why US places reservations on every human rights treaty it makes—we don't really accept the treaty as something we ought to do, more like foreign policy obligation—domestic impact is seen as more like cost -- putting reservations by saying we will accept only insofar as already reflected in domestic law is basically not accepting at all

4. Self-executing v. non-self executing treaties

1. Foster and Elam v. Neilson (SCOTUS 1829, p. 205)

1. Facts: P sued for land in LA which they claimed under grant from Spanish king. D said no way, that grant was made after transfer of land to France and the US. BUT – P noted that US had signed treaty w/ Spain saying that land grants from Spanish king were still in force. 

2. Question: would land grant holdings by Spanish crown still hold under US ownership of area?

3. Holding: This treaty didn't say “the grants are hereby confirmed”. Rather, it said, “the grants shall be confirmed”. Marshall says that some treaties can be self-executing (holdings are ratified and concerned). But since this says “shall be”, it needs more domestic action to make law. 

1. US v. Percheman (SCOTUS 1833, p. 207): new translation of Spanish land grants come up, and Marshall says that new language makes clear that treaty should be self-executing. Treaty shall be ratified and confirmed by force of the language itself

2. Basic Differences:

1. direct effect v. not direct effect. 

1. If a treaty is self-executing, it becomes effective as federal law automatically on the basis of ratification. If a treaty is non-self-executing, it may require act of Congress before it becomes effective as federal law. For non-self executing treaties, the implementing legislation rather than the agreement is given effect as law of US. 

2. self-executing idea comes from Supremacy Clause “law of the land”

1. --“treaties made by US are automatically incorporated into domestic law and will be given effect w/in legal system of US”

2. This is doctrine peculiar to US. Most countries don’t have self-executing treaties. For Brits, treaties could only become law w/ domestic ratification. 

3. If non-self executing, Congress just accepting in treaty obligation to pass legislation to enact.

3.  Why not just make them all self-executing?

1. Bicameralism/Separation of powers concern: The House doesn’t play a role. If it automatically becomes binding domestic law without the House’s approval, it is adopted in a way that laws aren’t generally adopted. It creates an alternative legislative process – president and 2/3 of Senate rather than president and a majority of both houses.

2. int'l agreement can't take effect as domestic law if agreement would achieve what's within exclusive lawmaking power of Congress under Constitution:

1. Appropriation of funds: A treaty might be entered to purchase territory, but it isn’t self-executing. Once the Senate approves it, the president can’t just take money out of the US treasury and pay it.

2. Crimes: in US that all crimes must be pursuant to the statute, thus non-self-executing.

3. Raise revenue: treaty can't raise revenue for itself by passing new tax, etc, b/c all bills for raising revenue originate in the House. 

3. Also, most states have to implement treaties through domestic legislature, so we don't want to be bound more easily than we can bind. 

4. Why not make them all non self-executing?

1. Certainty. One problem with non-self-executing is that it lets the US ratify a treaty, then decide whether to implement. Although the House has a duty under int'l law to implement the treaty, as a matter of judicially enforceable constitutional law, they can do whatever they want. The Senate has from time to time ratified a treaty, incorporating the condition that the House passes implementing legislation.

5. How can you tell the difference?

1. Look to treaty itself:

2. see what it provides for (problem is that self-execution doctrine in origins is not about treaties and what they require, but rather how compliance will be carried out by each state – so treaty probably won't say)

3. see whether evidence in treaty, does this treaty contemplate or demand that it be enforced domestically by courts?

4. This is disingenuous, since t reaties generally don't “contemplate domestic court enforcement” -- not the mechanism signees will choose for resolving international disputes. BUT used to be that individual countries would certainly use domestic courts to enforce; now kind of a subterfuge to say that treaty doesn't contemplate self-execution

5. Intent of President/Senate

6. Statement of the President in concluding agreement or submitting it to Senate

7. this comes up against constitutional Supremacy Clause, which does seem to indicate that treaties are self-executing -- if we go for intention of treaty makers, doesn't this place them above constitution?

8. in recent years, they are making intentions clear, Senate appends declarations to approval saying that treaty shall be non-self executing etc

9. Intent of all parties:

10. dumb for same reason as #1 – domestic, others don't care @ implementing

11. Old presumption of self-execution:

1.  In the US, for historical reasons and because of how the Supremacy Clause is drafted, we make treaties prima facie self-executing, subject to a decision by the political branches that it should be non-self-executing.

2. US used to want to be reliable treaty partner; this sent strong signal that US prepared to be strong partner and enforce treaties

3. Since non-self executing treaties must be implemented promptly, if treaty has been in force for awhile you can usually assume self-executing.  

4. Today, this is changing w/ decreasing respect for int'l law

12. Modern idea of non-self execution

1. UN Charter and human rights provisions are non-self executing (basically, not definite enough to create justiciable rights in private persons upon ratification. Framed as promise of future action - p. 209)

2. declaring non-self executing may be more democratic, involves House

3. may be way to sign human rights treaties and dodge obligations (p. 210)

4. This is one of the questions in Hamdan: is the Geneva Convention self-executing? Also, is this rule of CIL invokable by private citizen (i.e. Sosa, Dreyfus p. 212)

13. 3 reasons not be to self-executing:

14. treaty makers don't intend

15. policy reasons

16. treaty itself doesn't look to domestic courts as proper means of enforcement, rather provides for other kinds of enforcement at intl level (this is US argument in Breard – VCCR not self-executing under US law and thus shouldn't be applied by Court, b/c other ways for enforcing at int'l level)

6. Role of courts:

1. uncomfortable engaging in policy-making enterprise deciding whether this treaty ought to be enforceable or not etc

2. movement away from policy-making by courts and for recent treaties, just say matter of intention of President and Senate

3.  political branches take them up on this, particularly w/ human rights treaties, which seem like they should be self-executing given that they are

4. a list of legal rules that benefit individuals directly and 

5. can be administered by courts w/out legislation

6. in past, would have been self-executing, but now increasingly not

7. What happens w/ existing treaties made long before change in court attitude – are they self-executing or not?

8. Courts increasingly say look to words of treaty itself, but int'l law generally doesn't say how a state will comply

9. there are treaties now that explicitly say how domestic law will interact, but this is new

10. Now – if treaty demands it, we will recognize as self-executing. If not, then we won't – you see this in Hamdan, where Court looks to Geneva Conventions to see how it will be enforced. G.C. never says anything about domestic court enforcement, so court says not intended to be self-executing 

11. Also important question of private invokable rights --

12. Sosa, Medellin, Hamdan (GC)

5. Conflict of Treaty w/ US Statute

1. Whitney v. Robertson (SCOTUS 1888, p. 213)

1. Facts: US had made treaty w/ DR saying that no higher duty would be assessed on DR goods than on good coming from any other country. Now, sugar from Hawaii admitted free of tax into US, and DR sues. 

2. Holding: 

3. Self-executing treaty can trump statute w/ last in time rule. 

4. last in time rule doesn't apply to non-self executing treaty, because not yet the law of the land

2. W/ non-self executing treaty, stipulations can be enforced only pursuant to legislation to put into effect. In this case, last in time rule doesn't apply, and treaty doesn't trump statutes. 

1. The law should always trump a non self-executing treaty, since it is like a contract, and a harmed state should come to the executive for redress. Non self-executing treaty hasn't been ratified as law of the land (int'l obligation, but not integrated into domestic law yet). 

3. Last in time Rule

1. Charming Betsy: Act of Congress should never be interpreted to violate treaty or customary intl law if any other possible construction remains (J. Marshall). General canon of treaty interpretation: 

2. Basically, most people say interpret domestic law to avoid inconsistency w/ int'l obligations (p. 221). 

3. If conflict is unavoidable, treaties are at level of statues, and last in time principle governs. Treaty can supersede earlier statute, but later statute can supersede treaty. 

4. What happens w/ this? Statute can suddenly put US in violation of treaty obligations, or vice versa? 

5. PLO Mission, p. 214: Anti-Terrorism Act of 1987 seemed to require the closure of PLO Permanent Mission to the UN. BUT -- agreement w/ US and UN that provides for other states to keep headquarters in UN. Assures independence from host country. Basically, US can't manipulate UN in order to further foreign policy interests. Holding: Act should be interpreted to avoid conflict w/ earlier treaty and thus not to require closure of the mission

6. Basically, Charming Betsy is very strong “clear statement” rule -- one rationale is that bad idea to violate treaty via statute – try to avoid 

7. This can be avoided w/ reservations. i.e. the kind that US entered to human rights treaties to keep executing juveniles (see p. 219). Last in time rule didn't apply, b/c reservation prevented treaty from coming into effect on this issue. Moreover, CIL doesn't matter, b/c we have statutes on this. 

4. Breard v. Greene; Republic of Paraguay v. Gilmore (SCOTUS 1998, p. 216): 

1. Facts:

2. Paraguayan Guy was arrested in VA for rape and murder. Sentenced to death. Later sues under VCCR Art 36, saying wasn't given chance to communicate w/ consul. US has duty to inform -- requires host country to notify the consul if consul requests it of any of their nationals who are detained or arrested and then to allow consul to communicate w/ that person so they can advise etc, get translators, etc

3. Paraguay filed suit about Breard in ICJ. Both countries had consented to optional protocol of VCCR, a dispute resolution provision, and so they could sue and ICJ would have jx over both. 

4. ICJ issued preliminary injunction that US ought not to execute until ICJ had ruled.

5. treaty obligation under ICJ for US to comply w/ ICJ judgment (US recognizes this), and probably also under VCCR protocol, even if US says no. BUT – US argues treaty is not self-executing, and not invokable by private party anyway

5. Vienna Convention on Consular Relations Art. 36: 

1. enables consuls to provide protection to their nationals who are caught up in the criminal justice system

2. DUTY TO INFORM: requires host country to notify the consul if consul requests it of any of their nationals who are detained or arrested and then to allow consul to communicate w/ that person so they can advise etc, get translators, etc. Also duty to inform detained national of their consular rights

3. Holding: 

4. defeated on procedural default rule – he didn't raise this Vienna Convention claim in state court, so can't raise it now. (This has been enforced very strictly – w/ Vienna Convention cases, people didn't raise issue b/c didn't know they had a right to it. So claim was generally not raised timely before the trial court. Pretty unfair. Has to do w/ movement from system where habeus corpus freely available to those convicted in state court to system in which very complicated, and few habeus claims granted)

5. SCOTUS: procedural default is our home rule – through this, we implement treaties. It doesn't conflict, you have to work through it.

6. Significance: 

7. Holding based on procedural stuff, but court actually cites last in time rule here approvingly – seems to have idea that Antiterrorism and Effective Death Penalty Act (AEDPA) may block any claims under VCCR (“anyone claiming held in violations of treaties won't be given hearing if he has failed to develop factual basis in State court proceedings)

8. provisional injunction of ICJ not binding, and so we don't have to comply. Not a binding obligation. SCOTUS: 

9. Other issues

10. There is reciprocal character to this, US citizens in foreign countries like to have consular protection as well – US wants X country's police to give detained Americans notice. State Dept. has tried to get state and local police to comply with this – US has been sued over this 3 times in ICJ – but history of non-compliance. 

11. US also claimed VCCR not self-executing b/c other mechanisms provided in UN charter for enforcing ICJ judgments (matter can be referred to Security Council). That implies that UN charter doesn't contemplate that domestic courts will be enforcing body, but rather UN Security Council. 

12. This is very parallel to Hamdan decision – question of what int'l law duties imposes on US, self-executing as obligation?

13. Is procedural default rule in violation of VCCR?

6. LaGrand (ICJ 2001, w/in Avena handout): 

1. Dispute over German nationals held in AZ. 

2. Holding: In case of conviction w/out consular notification to the detriment of German national, USA, by means of own choosing, shall allow the review and recommendation of the conviction and sentence. 

7. Avena and Other Mexican Nationals (Mexico v. US) (ICJ 2004, handout)

1. Holding: VCCR guarantees individually enforceable rights, the US violated those rights, and the US must provide, by means of its own choosing, review and reconsideration of the convictions and sentences of the affected Mexican nationals without allowing procedural default rules to bar such review. The important thing to is see if lack of consular notification has legal consequences. 

2. The review cannot be clemency procedure, as important as that may be to US system. Judicial process guarantees that full weight is given to violation of VCCR right, so they must get judicial review. 

8. Medellin v. Dretke (TX Dep't of Criminal Justice (SCOTUS 2005, handout):

1. Facts: Medellin is one of the Mexican nationals involved in the Avena case. The ICJ decided while his case was pending certiorari from 5th Cir., and then 5th denied. 5th did so based on procedural default, and on idea that VCCR doesn't provide individually enforceable right. Then SCOTUS took up. A month before oral arguments, Bush issued memo saying that US would discharge obligations under Avena by having state courts review the decisions of the 51 Mexican nationals involved to see to if lack of consular notification “caused actual prejudice”. 

2. Questions: 

3. Is a federal court bound by an ICJ decision that US courts must reconsider claim under VCCR, notwithstanding procedural default doctrines?

4. Even if Avena doesn't have preclusive effect, should a federal court, as matter of judicial comity and uniform treaty interpretation, give effect to ICJ judgment?

5. Solicitor General brief:

1. Solicitor General arguing in response to Avena judgment, that executive can tell state courts how to deal w/ issue in response to an international decision – telling Court not to decide, b/c executive will direct state court on how to implement 

2. Separation of powers issue? Can president “direct the court”?

3. focuses on there being other mechanisms provided in UN charter for enforcing ICJ judgments (matter can be referred to Security Council). That implies that UN charter doesn't contemplate that domestic courts will be enforcing body, but rather UN Security Council. 

6. Holding: Writ of certiorari improvidently granted, b/c state court will review the Vienna Convention claim.

1. US probably bound in some way to enforce the ICJ judgment. But Court says we're not not going to decide this. 

2. Under theory that says executive decides how we implement obligations, what happens if he decided to implement by breaking the 1st Amendment? They defer as long as doing something acceptable?

7. Foreign policy issue, but can't violate the Constitution

8. O'Connor dissent:

1. Executive branch says VCCR imposes international duty only on poltical branches, not on judicial, and to hold otherwise would deprive the Executive of discretion in int'l relations and improperly submit Court to int'l body (p. 13)

2. VCCR probably gives individual rights – if Art. 36(1) conferred no rights on detained individual, command to “inform” the detainee of rights would be meaningless. Seems to refer back to individual rights. Court has repeatedly upheld treaty-based rights of individual foreigners. 

9. Significance:

10. Bush sent back to State Court, they predictably all decided “no actual prejudice”. Then US pulled out of optional protocol to VCCR giving jx to ICJ. 

6. Suspension or Termination of Treaty

1. Who has the power to terminate treaties in the US? 

1. President?

1. Goldwater v. Carter (p. 224): SCOTUS says President's right to violate unilaterally is not justiciable, b/c political question. Executive has interpreted this as carte blanche. 

2. Appointments Clause, Pres has right to appoint officers of the US w/ advice or consent of the Senate (i.e. judges). but can remove unilaterally. 

3. Today, basically seems that President can breach unilaterally (p. 223)


4. when other side violates

5. under terms of treaty (6 months notice)

6. or can just say violate it

2. Or does Senate have to approve termination, given that they have to approve to begin with?

3. The minority veto problem may be more severe when it comes to getting out of an obligation than getting in. In some situations it may really be harmful because there is a need for flexibility.

4. Additionally, there may be a need for a super-majority to enter into a potentially burdensome treaty, but no need for a super-majority to get out of treaties that have become burdensome. 

5. Congress as a whole, b/c treaties are laws?

6. Laws are repealed, modified, terminated by Congress, not Pres. 

7. There is no constitutional provision for termination of treaties. There is a longstanding argument that the president and senate make treaties, so they should also be the ones to unmake them.

8. Most current view is Prez can terminate on his own, whether this is permissible under I-law or puts US in violation. Once Senate has consented, has no further authority. 

1. Distinctions between types of treaty? There may be distinctions between types of treaties. Military agreements are one thing during a time of war. Perhaps responding to changed circumstances or another country’s breach should lodge responsibility in the president. Political question doctrine. But where an important treaty is being denounced in accordance with the terms of the treaty itself, those are cases where it is best to have some legislative involvement.

2. Also, Senate can say specifically when consenting that President can't terminate w/out advice and consent – see ABM treaty. 

2. Termination for Breach of Agreement

1. Charlton v. Kelly (SCOTUS 1913, p. 224): P claims not extraditable to Italy b/s Italy had refused to extradite people to US. SCOTUS says no dice -- even if other side is in violation of the treaty, not up to the court to decide what we will do. That's for political branches. If executive dep't hasn't exercised its right to end obligation to extradite, we're still obligated. 

3. International Agreements Other than Treaties

1. Only small percentage of int'l agreements US enters into are treaties. Although founders didn't anticipate, 2/3 rule has made difficult for US to enter into international agreements all along. By beginning of 20th century, trying to establish international courts, League of Nations, etc, 2/3 rule proved insurmountable, and US unable to enter into agreements. At end of WWII, Roosevelt determined that Senate wouldn't block attempts to cooperate w/ world. Constitution only mentions treaties, but other forms of int'l agreements have been common throughout US history, and he started to develop alternative of doctrine of interchangability. Today, three kinds of executive agreements: 

1. executive agreements pursuant to a treaty.

2. Congressional-executive agreements

3. R3FRL: “the President, with the authorization of Congress, may make an int'l agreement dealing with any matter that falls within the powers of Congress and the President under the Constitution.” 

4. sole executive agreements

5. R3FRL: “The President, on his own authority, may make an int'l agreement dealing with any matter that falls within his independent powers under the Constitution.”

2. Question: 

3. Where do Prez and Congress get constitutional authority to make “int'l agreements”

4. do agreements other than treaties have the same status as law of the land, equality with statutes?

5. Can anything that could be done by treaty be done as a C-E agreement?

4. Executive Agreements Pursuant to a Treaty

1. Least problematic. The idea is that treaties create general standards and directe the members to work out among themselves the particular issues. When the senate gives its advice and consent, it is sometimes thought to be giving advice and consent in advance to President making extra agreements to carry out what treaty itself was contemplating 

2. the treaty itself is the source of authority

5. Congressional-Executive Agreements

1. Congressional-executive agreements are made w/ simple majority of House and Senate, eliminate the 1/3 veto power of the treaty system. Gives equal role to House, which makes it happy and eliminates concerns that the House could retaliate for being left out of treaty process by not appropriating funds.  

2. agreements made on Congress' authority rather than Senate/President

3. Potential problem: might not protect states like 2/3 treaty rule, federalism concerns (see NAFTA, p. 230). But Golove says that has achieved full constitutional equivalence w/ treaties.

4. can be done 2 ways:

1. Ex ante. Congress gives some guidelines (general approval from Congress to do X). The president, having gotten statutory agreement in advance, makes the agreement. This is vast majority of C-E Agreements ~ 95%

2. Ex post. Congress reserves its right to approve the agreement until afterward, like the Senate does under the treaty clause. That’s what fast track is – Congress’s debate is more streamlined, they can’t amend it. Basically, Prez gets the agreement, then take to Congress for simple majority approval

5. Why is this constitutional?

1. Constitution: can make laws necessary and proper to carry out agreements

2. also, seems it has to be constitutional, b/c vast majority of international agreements are made this way

6. Sole Executive Agreements

1. president acting on the basis of his sole independent constitutional authority.

2. A sole executive agreement isn’t based in legislation – just the sole constitutional authority of the president. The president, on his own authority, makes agreements even though they may have effect as domestic law. President’s job is to faithfully enforce the laws passed by Congress, and the executive, we say in general, doesn’t have law-making authority – only executive powers. 

3. sole executive agreement is controversial, raising democratic question. Can Prez make agreements that bind country and sometimes have effect as domestic law? 

4. Case Act, p. 231 -- president must tell Congress of Executive agreements. If would be prejudicial to nat'l security, can give it to foreign affairs committee in secret. 

5. What are limits of the sole executive agreement? Can Prez agree to anything like this?  

6. all courts have upheld SEAs, but they have dealt with limited topics

7. claim settlements (US citizens have claim on foreign gov'ts, or  claims against US govt by foreign office of another state)  -- idea is that two states can't sue each other, b/c of sovereign immunity. So has to be negotiated by respective executive branches. 

8. recognition of other countries (indisputably executive power)

9. Are sole executive agreements equal to statutes in status (law of the land)? Do they follow “last-in-time” rule? 

10. It seems so, yes. (see p. 235)

11. Are they self-executing?

1. Belmont doctrine indicates yes. There is no compelling argument for giving less authority to solo agreements than those he makes w/ Senate. 

12. US v. Belmont (SCOTUS 1937, p. 232): Soviet nationalization of a banking asset. There is a conflict between the State of NY and the executive agreement reached by the president. The state distinctions are overridden, and US gov't deal takes precedence. In this respect, the Executive had authority to speak as sole organ of gov't. 

13. US v. Pink (SCOTUS 1942, p. 233): USSR had nationalized property, including that of US nationals, without paying compensation. The US refused to recognize the new Soviet regime until 1933, when Roosevelt became president. As part of that agreement, they entered the Litvinov Assignment. New York said they wouldn’t give affect to the Soviet policies, because it was repugnant to NY’s policies. Holding: The powers of the President in the conduct of foreign relations include the power, without consent of the Senate, to determine the public policy of the US. President is sole organ of federal gov't in int'l relations and must be able to remove obstacles to full recognition of countries. 

14. American Insurance Assn v. Garamendi (SCOTUS, 2003, handout): 

15. Facts: Basically, CA passed insurance law which interfered w/ President trying to deal w/ settlements for insurance policies that Jews lost in Nazi Germany. Prez was trying to use diplomacy, settlements, avoid litigation. CA had passed sanctions, and created new cause of action for Holocaust survivors. 

16. Holding: President has authority to make executive agreements w/out approval from Congress. These deal w/ corporations rather than foreign govt's, but drawing sharp public/private line here would hamper President in settling int'l controversies. Resolving Holocaust-era insurance claims is perfect fxn of executive, since has to do w/ dealing w/ “sources of friction” acting as an “impediment to friendly relations (see Pink). 

1. The Prez has wielding “coercive power of nat'l economy” in settling these claims and resolving int'l hostility. If CA law is enforceable, Prez has less to offer and less economic and diplomatic leverage. 

2. Finally, Congress has not disapproved of Prez “kid glove” policy, though it's had lots of opportunities. 

3. Valid executive agreements trump state law, just like treaties. This is a valid executive agreement. 

LAW OF TREATIES

XIII. The Law of Treaties

1. Generally

1. Treaties are a principal source of obligation in international law.  It is general term covering the binding agreements between subjects of i-law that are governed by international law.  

2. Other terms for international agreements:  convention, pact, protocol, charter, covenant, declaration, int'l agreement, act, statute, modus vivendi, exchange of notes, memorandum of understanding. 

3. In the US, obviously, a treaty is an agreement approved by Senate under Article II, as distinguished from congressional-executive or sole executive. 

4. Sometimes states approve what appears to be a treaty, but only intend to create political or moral (gentlemen's) commitments.  Whether these are intended to be nonbinding in a legal sense is not always clear, nor is it clear what legal consequences flow from such agreements. 

5. In all treaty issues, must start by looking to the Vienna Convention.

2. Vienna Convention on the Law of Treaties,

1. Generally

1. concluded in 1969, is the principal authoritative source of the law of treaties. 

2. regarded in large part as declaratory of existing law, some “progressive development”

3. US hasn't ratified (of course) but Dept. of State says that the Convention “is recognized as the authoritative guide to current treaty law and practice.”  

1. The US is NOT a party to the Vienna Convention, but not for any substantive objection.  It resulted because of a dispute between the President and the Senate over a single provision.  The Senate interpreted the provision in a way that they thought would minimize their power and refused to accept – argued over interpretation of executive agreement power.  Senate did not ratify.  

2. Use of the Vienna Convention

1. The Vienna Convention was largely declaratory of CIL, was invoked and applied by states even before entered into force. 

2. The principles of interpretation set forth in Articles 31 and 33 have guided many international tribunals.  The ICJ has noted that Art. 31 is basically CIL. 

3. Any ambiguities have tended to fade away because it was cited so many times.  It has just gained more and more authority. (still remains possible for a nonparty state to challenge a particular provision on the ground that it goes beyond existing law and has not become part of general international law since its inclusion).  By and large, most of the treaty is viewed as customary international law – and as such, binding on non-signatories.  

4. US questions value of CIL, so hard to tell exactly how we're bound. But we seem committed to VCLT.

3. Provisions and Scope of the Vienna Convention 

1. The Convention is limited to treaties concluded between states.  \

1. Not between States – int’l organizations or int’l organizations- int’l organizations. This does not mean that international organizations cannot enter into treaties, they can.  These agreements are valid, but not covered by the Vienna Convention. 

2. BUT – in 1962 court recognized that agreements b/t states and int'l organization which constituted a subject of int'l law were governed  by treaty law, but different Convention. South Africa's agreement under mandate system to ease Namibia towards independence was binding under treaty systemn (p. 455). 

3. There are agreements between NGO-gov't and NGO-NGO, state-state-NGO. These are all subjects of int'l law, and they make treaties enforceable under CIL. 

2. in written form 

1. this limitation is without prejudice to the legal force of non-written agreements under customary international law. These are covered by CIL. 

3. And governed by int'l law

1. How do you know?  The distinction is an agreement governed by international law vs. an agreement governed by the municipal law of a country

2. Not a contract or a concession agreement. Not a contract between a state and a corporation (even one partially owned by a state).  One way to tell – contracts will often specify a choice of law.  For instance, loan agreements under World Bank say that they are governed by the State of NY. Also, concession contracts granted by the state allowing companies to extract oil and pay royalties. I-law not  irrelevant – the relevance came in in a different way.  For instance, if the state cancelled the concession agreement, the Company would go to its state and claim that its property was appropriated and that this violated i-law.

3. Agreement might say. If they specify, generally end of the question.

4. Intent of the parties. If they don’t specify, can look to intent of parties through such factors as nature and subject matter of agreement. For example, the fact that it’s a purely commercial arrangement might be evidence of intent that it is to be governed by municipal law. If it’s the kind of subject matter that would normally be governed by international law, that is also evidence of intent.

5. some types of agreements that are necessarily governed by i-law regardless of intention – agreements ceding territory (i.e. France gave  piece of land to Switzerland to enlarge Geneva airport. Not a big deal, but had to be treaty b/c transfer of sovereignty.) Also, treaties of alliance. 

6. Presumptive treaties. There may be a presumption that agreements b/t states are governed by int'l law, until proven otherwise?

7. production of legal effects or the creation or declaration of rights and obligations. Even gentlemen’s agreements  may be considered treaties if they give rise to legal effects – a determination which must be made in each case 

8. Treaty v. contract: No requirement of consideration in treaties. International law sees as binding unilateral statements undertaking legal obligations – see the Legal Status of Eastern Greenland case. Contracts specify choice of law. 

4. non-retroactive, 

1. although again, this principle is without prejudice to the legal application of rules to which previous treaties would be subject under existing international law. 

5. The Convention reaffirms that rules of customary international law will continue to govern questions not regulated by the Convention.

1. and, where relevant, of general principles of law to treaties, whether covered or not by the Convention.   

3. Unilateral Acts As a Foundation for Obligation

1. Although the Vienna Convention applies to agreements “between States,” unilateral declarations of states can also form the basis for obligations on the plane of international law.  

2. The States can impose obligations on themselves. Some unilateral act of the State brings about a legal obligation under i-law.  The classic example is the 

3. Legal Status of Eastern Greenland (Norway v. Denmark) (PCIJ 1933, p. 458): the foreign minister of Norway said “the Norwegian gov't will not block Denmark's plans for Greenland. PCIJ says “a reply of this nature given by a high-ranking minister on behalf of his Gov't in response to a request by the diplomatic represenative of a foreign Power is binding upon the country.”

1. There was no treaty, just these stated intentions, where the Norwegian minister said he would acquiesce.  The question is whether the statement has legal significance. 

2. Problems

1. no procedural safeguards

2. The statement may not have been deliberative.  It may have been made without the whole state engaging in a deliberative process.

3. vests lots of power in political branches. 

4. There is a possibility of chain of command problems – did the foreign minister have authority?

5. problem of ratification if the country requires parliamentary approval.  So, i-law may be facilitating a short-circuiting of domestic procedures.  

3. Why I-law wants this:

1. Reliance.  

2. Promissory Estoppel (good faith, could have been a quid pro quo)

3. The other party may rely on the statement to their detriment.  This is inadequate to explain the Greenland dispute because there was no reliance. 

4. The system would grind to a halt if i-law was too deferential to internal systems – workability of international interactions necessitates that someone is able to speak on behalf of the country.  

5. BUT – this was big issue in the formation of the UN charter – problem that Security Council has authority to order a military force into action and the US executive branch cannot declare war, it requires Congress.  [Art. 43 of the charter – agreements between Security Council and member states which allow a designated number of forces to be under the Council’s control].  The UN argument was that there cannot be an effective system if every decision has to be taken back to every State’s internal bodies. But problem solved, b/c Art. 43 agreements never were formed because of the cold war –  today, Security council must ASK for troops.  

4. Nuclear Tests Case (Australia/New Zealand v. France) (ICJ 1974, 458)

1. Australia and New Zealand brought a case before ICJ demanding the cessation of France’s atmospheric nuclear tests being carried out in the South Pacific. France did not accept jx and so Court looking to get rid of the case. No decision on the merits, b/c knows France won't accept and also b/c tests have ceased (but A and NZ want guarantee that won't resume). 

2. Holding: Unilateral declarations of states can be binding. It doesn't matter if there is no consideration, no acceptance, no response from other States. Undertaking of this kind, given publicly and with an intent to be bound, and especially if said by the President, is binding.    

1. The form of the unilateral statement is not a domain in which international law imposes any special or strict requirements.  The question of form is not decisive. 

2. Not necessarily true anymore, b/c wouldn't like it to be ergo omnes. 

3. To have legal effect, unilateral statements need not be addressed to a particular State, nor is acceptance by any other state required (can be general). 

4. Pacta sunt servanda based on good faith – so is binding character of int'l obligation.

5. requirements for when a statement is binding:

6. It must be made publicly.

7. The state must intend to bind itself.  (Sometimes this is obvious, but often it must be inferred.  These inferences may be questioned.)  

3. Problems:

1. This case isn't great example b/c declaration was Ergo Omnes – “to the whole world.”  If it had been directed to specific parties would be easier to find it binding – more realistic reliance and estoppel (you expect some benefit in the future)

2. If you impose obligations when they don’t intend, you will cause state disrespect to the obligations.  The State will disregard the so-called obligation. Chill diplomatic relations  There must be clear intent to be bound and clear set of obligations.  

5. Frontier Dispute Case (Burkina Faso/Mali) (ICJ 1986, p. 460)

1. Mali's head of state made “unilateral act” of indicating that it would be bound by the Organization of African Unity Mediation Commission. 

2. Holding:  For French case, no other way to express intent to cease testing other than unilateral statement, b/c continued to insist that conduct lawful. Here, nothing to hinder parties from manifesting agreement via normal, formal, reciprocal method. Int'l agreements are binding only when parties intend to be bound, and they didn't want to be bound here.

1. Seems like the ICJ is backing off idea of binding unilateral statements from Nuclear Tests Case. 

6. Status of Doctrine Today

1. ICC is considering this issue

2. WTO dispute settlement panel also addressed the legal significance of unilateral statements:

1. Attributing international legal significance to unilateral statements made by a State should not be done lightly and should be subject to strict conditions.

2. A sovereign state should normally not find itself legally affected on the international plane by the casual statement of any of the numerous representatives speaking on its behalf nor by a representation made in the heat of legal argument on a State’s behalf.  

4. Nonbinding Agreement

1. Definition:

1. however seriously taken by the parties, does not engage their legal responsibilities.  

2. Political commitments not governed by int'l law. 

3. noncompliance by a party would not be a ground for a claim for reparation or for judicial remedies.  It is still possible and reasonable to conclude that states may regard a nonbinding undertaking as controlling even though they reject legal responsibility and sanctions.  

4. not “governed by international law.” 

2. There is general agreement that an international agreement is not legally binding unless the parties intend it to be.  If that intention does not exist, an agreement is considered to be without legal effect. 

1. States are free to enter into such nonbinding agreements.  However, often there are questions as to the intention of the party in this regard.  This largely arises out of the fact that governments are very reluctant to state explicitly in an agreement that it is nonbinding or lacks legal force.   Inferences of intent drawn from language and circumstances of statute. 

2. There have been important cases regarding non-binding agreements – the Helsinki Accords during the cold war.  The Helsinki accords were non-binding and not viewed as binding, but they were politically important.  

3. How can you tell if non-binding or binding?

1. vague, aspirational statements of intention or of common purpose, general aims, principles may suggest an intention for a nonbinding agreement. (too indefinite to create enforceable obligations and therefore agreements which do not go beyond this should be presumed to be nonbinding. )

1. BUT – if you apply strict requirements of definiteness and specificity to all treaties, many of them would have all or most of their provisions considered as lacking legal effect.  Yet, there is no doubt that many of these are regarded as binding treaties. 

2. there are some vague ones that are binding and some specific agreements that are meant to be non-binding.    

3. Gentleman's agreements can be very precise and definite, but not binding. In these, the parties assume a commitment to perform or refrain from certain acts.  The nature of the commitment is regarded as nonlegal, but there is nonetheless an expectation of compliance.  

2. the way the instrument is dealt with after its conclusion

1. is document registered w/ UN?

3. the level and authority of the governmental representative

4. Intent of the parties. 

4. Basically, none of this is decisive. But even if it's a political agreement, you might want to obey. 

5. Reservations (The Vienna Convention Art. 19-23.)

1. Generally

1. A reservation is a “unilateral statement made by a State, when signing, ratifying, accepting, approving or acceding to a treaty, whereby it purports to exclude or to modify the legal effect of certain provisions of the treaty in their application to that State.”  VC Art. 2(1)(d).

2. ILC: States often (but are not required to) make declarations of interpretation of some matter or of a particular treaty provision. May be clarification of the State’s position or it may amount to a reservation, depending on whether it varies or excludes the application of the terms of the treaty as adopted (p. 478)

3. A reservation modifies or limits the legal effect of a treaty, usually comes as the state making a statement upon ratification. 

1. In the US, the Senate attaches conditions to its consent, reservations are made at the time of ratification of the treaty.  So, often the president must turn the Senate Conditions into a reservation.

2. Not all declarations are reservations. The Niagara Agreement – between US and Canada where they both participate in a power facility and distribute the power. The senate puts a condition and the Pres. makes reservation saying that the US will not use its share without legislation over how to distribute it.  Canada doesn’t care because it has nothing to do with them – it doesn’t appear to modify the legal effect of the treaty, deals only with internal matters. 

2. Types of Reservations

1. bi-lateral treaties, 

1. the reservations serve as a counter-offer, not an acceptance.  The reservation just serves as a counter offer which may or may not be accepted.

2. multilateral treaty 

1. Traditional rule. All the other states had to accept it or else the reserving state couldn’t be a party to the treaty. Idea of  integrity of the treaty – a counter offer which only takes effect if every other party accepts.  

2. Development of rule. Human rights treaties began to change this practice. Why allow integrity of the treaty to be undermined in favor of parties making reservations and having parties entering essentially different treaties?

3. encourages the participation of a greater number of states.  Wide participation affects the weight of the treaty. More important to have many parties than to have all accept everything.

4. the idea of a K doesn’t apply to human rights treaties – no quid pro quo, b/c essentially about how you treat own citizens.   

5. Some human rights better than no human rights. 

6. The new regime applies to more than human rights treaties – it applies to legislative treaties in general.  Any time there is a treaty that is a modern substitute for CIL (general treaties that form instant custom).  If you don’t get widespread participation can't turn into CIL.  

7. Multilateral treaties began to be formed based on majority votes.  The texts did not require unanimity to get pushed through a long and arduous negotiation period. The majority vote approach was required to push through these treaties through.  In this process, lots of states have objected to lots of provisions (and often for legitimate reasons).

3. Various possibilities for various standards on reservations to multilateral treaties:

1. “classical rule” requiring consent of every contracting state to reservation 

2. exclusion of all reservations

3. Some multilateral treaties explicitly exclude reservations.  For example, the UN Convention on the Law of the Sea states that no reservations unless expressly permitted.  States may make declarations or statements, but they may not exclude or modify the legal effect of the Convention.

4. One particular reason for such a provision is that the treaty involves reciprocity and embodies different priorities and compromises by different states.  Allowing reservations would allow one State to disavow a sacrifice, while retaining a benefit.  Thus, reservations would destroy any “quid pro quo.” It may be said that this is a highly contractual treaty.

5. Is it a good idea to exclude all reservations? i.e. Rome Statute on ICC excludes reservations, but they might be necessary b/c of requirements of domestic constitutions etc. 


6. acceptance of reservations by decision of a collective body or by approval of qualified majority

7. rejection of reservation if 2/3 oppose it 

4. Basically:

1. studies suggest reservations not common and generally do NOT deal with substantive matters, but may be significant in enabling human rights treaties 

3.  Reservations to the Convention on Genocide (ICJ Advisory Opinion 1951, p. 479)

1. Facts: The UN General Assembly asked the ICJ for an advisory decision after a dispute arose concerning the legal effect of reservations made by states to the Genocide Convention of 1948.

2. Questions:

1. Can the reserving state be regarded as party to the Convention while maintaining its reservation, if the reservation is objected to by some but not all states?

2. If the answer to (1) is yes; What is the effect of the reservation as between the reserving states and parties which accepted or rejected the reservation?    

3. Holding: 

1. a State which has made and maintained a reservation, objected to by some, but not others, CAN be regarded as being a party to the Convention, if the reservation is compatible with the object and purpose of the Convention; otherwise it cannot be considered a party.

2. If a party to the Convention objects to a reservation which it considers incompatible with the object and purpose of the Convention, it can consider that the reserving state is not a party.  If, on the other hand, a party accepts a reservation as consistent with the object and purpose, it can consider the State to be a party to the Convention.

4. Significance:

1. a State cannot be bound to a treaty without its consent, and that no reservation can be effective against a State without agreement. Multilateral convention is the result of an agreement that is freely concluded based on its clauses – and none of parties is entitled to frustrate the purpose. Thus, there was a traditional notion of the integrity of the convention as adopted and no reservation was valid unless the reservation was accepted by all contracting parties.

2. BUT --  

3. The Convention intention was that as many States as possible should participate. Such extensive participation gives rise to greater flexibility for multilateral treaties.  Complete exclusion of a state would only restrict scope of application and detract from authority. parties did not want to exclude states because of an objection to a reservation on a minor point.

4. Although the Genocide Convention was unanimous, result of a series of majority votes – facilitates conclusion, but makes it necessary for some states to enter reservations.

5. What kind of reservations may be made and what kind of objections may be taken to them?


6. It is the compatibility of a reservation with the object and purpose that must furnish the criterion. 

7. State may make no reservations as a matter of sovereignty

8. But Court also rejects the contractual conception of the absolute integrity of the convention.

9. Thus, the appraisal of reservation and the effect of objections depend upon the particular circumstances in each individual case.

10. Each State is entitled to appraise the validity of the reservation and determine whether to consider the reserving State a party to the Convention or not.

11. (Dissent said: if party objected to a reservation, the reserving state could NOT be considered a party. Criticized distinction between “compatible” and :incompatible” reservations as subjective and unworkable.)

12. Both the Genocide opinion and the Vienna Convention set limits to the permissibility of reservations  -- cannot be accepted if they are incompatible with the object and purpose of the Convention. What does this mean absent an authoritative determination of compatibility?

4. Permissibility v. Opposability (Reservations to Non-Restricted Multilateral Treaties )

1. The consequence of finding a reservation “impermissible” may either be that the reservation alone is a nullity or that the impermissible reservation nullifies the State’s acceptance of the treaty as a whole.

2. “opposability” is a secondary issue dealing with whether or not a party chooses to accept a State’s reservation.

3. If reservation is viewed as impermissible after ratification, Severability governs whether your ratification is attached to the reservation or not. If not severable and your ratification still valid, you'd be bound to objectionable provision. 

1. Invalid (impermissible) reservations are presumptively severable 

4. Propositions:

1. Test of a true reservation is whether it seeks to exclude or modify the legal effect of the provisions to which it is attached.  By this test, a reservation is distinguished from a declaration.

2. Article 19 of Vienna Convention: assume the general permissibility of reservations except where they are expressly or impliedly prohibited or incompatible with the object and purpose of the treaty.

3. BUT – trend toward saying not permissible (ruins the “quid” in quid pro quo, w/ large multinational treaty each state wants something different)

4. A reservation that is expressly permitted and requires no subsequent acceptance is one the legal effect of which is capable of being deduced from the treaty itself

5. sometimes treaty will say reservations OK  for certain provision, but not everything – in this case, implications strong that aren't permitted for those that aren't specified

5. Permissibility: whether international law allows for a particular reservation (NOT whether as matter of policy, Parties find it acceptable.

1. Where reservations are allowed, the permissibility of any particular reservation will depend upon:

2. that it is a true reservation

3. that it is a reservation to that article and does not seek to modify the effects of other articles to which reservations are not allowed.

4. that it does not seek to modify rules of law which derive from another treaty or customary i-law.  

5. that it is not incompatible with object and purpose of the treaty.

6. When a reservation is impermissible the inconsistency with the State’s intention to be bound must be resolved as a matter of construction of what the State really intended.

7. a reservation not incompatible with the object and purpose of the treaty may be severed and disregarded as a nullity.

8. a reservation incompatible with the object and purpose of the treaty and not severable invalidates the State’s acceptance of the treaty.  

9. The treaty may  restrict permissibility to certain provisions, or permit reservations to X provisions.   This then gives rise to questions whether it is severable or not. There are tricks where States make permissible reservations impacting legal effects of provisions for which impermissible.  This is generally impermissible.

10.  Parties may not accept an impermissible reservation.

11. A permissible reservation which is expressly authorized requires no acceptance and takes effect upon acceptance of the treaty.  

6. Opposibility: whether a party does or does not accept a permissible reservation 

1. States can either accept reservation, deny reservation but still accept a treaty relationship with the reserving party, or deny reservation and treaty committment. 

2. The acceptance of a reservation, does NOT affect the relationship between any other states.  Between states that accepted the treaty without reservation, the original treaty provisions apply.

3. Relationship between reserving state A and accepting state B? For them, treaty now reads as though reservation were written into it

4. b/t accepting state B and objecting state C, treaty relationship is as original (no reservation)

5. relationship b/t A and objecting state C, who accepted that there is a treaty, but not the reservation? Provision of treaty to which reservation pertains is treated as long it didn't exist same relationship as A and B (Vienna Convention 21(1)(3) states, “When a State objecting to a reservation has not opposed the entry into force of the treaty between itself and the reserving State, the provisions to which the reservation relates do not apply as between the two States to the extent of the reservation.”)

6. A and objecting state D, who said that reservation makes treaty not exist? D is not involved in a treaty relationship w/ A. 

7. state that enters reservation isn't bound until at least one other state accepts 

8. The objecting state may object on any grounds.

9. Both reservations and objections may be withdrawn in writing. 

5. Vienna Convention Article 20, paragraph 2:

1. “When it appears from the limited number of states and the object and purpose of the treaty that the application of treaty in its entirety was an essential condition, th reservation requires consent of all parties.”

2. reservations affect the interests of other states, so state can't be a party to the treaty unless

1. agree to go along w/ treaty in entirety

2. or everyone accepts the reservation 

3. you can imagine, say, disarmament treaty would be like this --

6. US Context

1. US Senate makes distinctions b/t reservations, understandings, and declarations. Can state claims that doesn't amount to a reservation

2. In human rights context US has always used package of RUDs 

7. Human Rights Comm, Comment # 24 Reservations ICCPR (UN 1994, p. 490)

1. Background:

1. some states have conditioned their ratifications of human rights treaties with substantive reservations, raising questions of the state’s good faith 

2. reservations that qualify treaty by reference to its own domestic law.

3. reservations that qualify obligations in terms of principles of Islamic law.

4. ILC is studying reservation practice. At the same time some human rights treaty bodies looked at reservations of state parties for conformity to the object and purpose of the treaty in question.  This is most far-reaching:

2. Holding: 

1. Covenant itself neither permits nor mentions any type of permitted reservation, but the absence of a prohibition doesn’t mean that any reservation is permitted – Article 19(3) Vienna Convention: where not prohibited, a State may make a reservation provided it is not incompatible with the object and purpose of the treaty.

2. BIG question: How can you tell if state has make reservation inconsistent as the object and purpose of the treaty?

3. Reservations that offend peremptory norms would not be compatible 

4. provisions that represent CIL may not be the subject of reservations,

5. Reservations to non-derogable provisions (those that can't be suspended, even in time of nat'l emergency) will require some serious explaining

6. not too widely formulated reservations 

7. Reservations should be

8. specific and transparent

9. may not be general, but rather refer to specific provision of Covenant

10. don't enter so many that you  limit human rights obligations

11. reservations should not systematically reduce obligations undertaken to the level of less demanding domestic law. (i.e. US says “limited to the extent already required by the Constitution)

3. Problems:

1. What @ state already in compliance w/ treaty, puts in “extent of domestic law”?

2. Many states will sign on w/out reservations, but won't comply

3. other states put in reservations, but domestically in decent shape. Won't ratify treaty as a whole, but being honest -- is this punishment of states that are already in pretty good shape?

4. what if won't sign on to very small provision, b/c won't change domestic law, but domestic law is essentially in compliance

4. What about a state that makes a reservation that violates the object and purpose of treaty (non-derogable right, or against customary intl law,etc?

1. either the state has consented to the treaty, but ratification is invalid – condition to treaty was invalid, so state not bound by treaty

2. OR state is party to treaty, but reservation null – bound to treaty in full

3. can talk about this w/ respect to intent of parties

4. Argument in favor of state that made non-valid reservation isn't party at all, unless clear intent that wanted to be party even if reservation wasn't good?

5. This would respect intent, and cut out people who aren't serious about complying with the statute. On the downside, you could lose many states.

6. What about opposite, holding states w/ invalid reservations to treaties?

7. Less respect of intent – unless they want to be there even without their reservations, assume reservations more important to them than treaty. 

8. States wouldn't want to ratify, creates disincentive, push back toward old regime where not allowed to make reservations and wouldn't ratify at all

9. either one would be default rule, and parties could contract around – but problem is existing reservations in existing treaties

8. Observation, Application, and Interpretation of Treaties

1. Vienna Convention on the Law of Treaties

1. Article 26: pacta sunt servanda rule, codifies principle of good faith

2. Article 27: State may not invoke its internal law as a justification for its failure to perform a treaty. 

3. When a state has a domestic last-in-time rule, domestic court will apply statute rather than treaty. However, state remains int'lly bound by treaty and responsible for violations. So, construe to avoid violations!

4. US: we implement treaty through procedural laws of the State (Breard). This “enables full effect of purpose,” it's a framework. Sorry about that procedural default. 

5. Domestic constitutional provision can't be invoked against treaty, unless . . .Article 46: “consent to be bound was expressed in violation of internal law regarding competence to enter treaties” AND the violation was “manifest and concerned a rule of fundamental importance.” 

6. This is the article on which US ratification foundered

7. for you to be able to invalidate a treaty like this, other states have to be able to tell that this would go against your Constitution (has to be obvious)

8. Article 31-32: Rules of Interpretation of Treaties

9. lots of conflict in I-law about principles of treaty interpretation. courts tend to be not very rigorous about following Vienna Convention

10. US courts have strong tradition of looking to legislative history when interpreting statute, which is different from other systems. 

11. doesn't look like Vienna Convention rules are being following in all contexts 

6. Interpretation of Treaties

1. Organs of Interpretation and Interpretation by the Parties

1. Jesse Lewis (The David J. Adams Claim / US v. Great Britain) (1910, p. 503)

1. Facts: W/ Treaty of London of 1818, US renounced right to fish in int'l waters, w/ proviso that fishermen should be able to enter Canadian harbors for purpose of getting things like water and wood. Boat David Adams entered Canada to buy bait, and seized by Canadians. 

2. Holding: Canada's unilateral interpretation of the treaty is not binding on or authoritative for other state. 

2. Acceptance by Silence:

1. Above case doesn't mean that unilateral interpretations never have significance. If state announces in some form its interpretation of the treaty, and other state doesn't announce its disagreement, over time this will become accepted interpretation

2. Case Concerning the Temple of Preah Vehear (ICJ 1962, p. 504)

3. Thailand and Cambodia both claim sovereignty over small area of land. Cambodia shows map putting it itself their borders. Thailand had seen that map, and never protested. 

4. Panama Treaty Case (UK v. US, p. 505): British and US had entered into treaty. US later set rule was that Panama didn't have to pay dues for its ships. British protested that US didn't have right to do this, that it broke treaty. US – you've known about this a long time, and you didn't say anything about it

3. Legal effect of interpretation:

1. should interpretation to bilateral treaty be seen as amendment?

2. Unilateral v. authentic (all the parties) interpretation 

3. with multilateral, could you be bound if didn't protest in reasonable time?

2. Problems and Methods of Treaty Interpretation (Articles 31-32 Vienna Convention)

1. Generally:

1. What materials?

2. How does interpretor determine “object and purpose”?

3. Does reference to purpose imply teleological process, whereby you advance “purpose” of treaty beyond what it says?

4. What elements are the context?

5. Dynamic interpretation (Art 31(3))? Subsequence practice (Art 32)?

2. opt for textualist approach to interpretation of treaties, with some concessions to intentionalism by allowing use of the travaux (but usually only to confirm the reading gotten by reading straight text)

1. text-based interpretation: emphasizes words of the text

2. appealing because avoids tribunals being in position of saying “state A intended X” -- state may feel something not true being attributed – language itself should provide what 


3. intention of the parties (US)

4. emphasis on travaux as equal to the text for interpretative purpose, b/c that's what people were looking at at the time

5. why would intentionalism be attractive form of interpretation in intl context? Actual intent of the parties, can be seen in notion of state sovereignty (don't bind us to what we didn't want)

6. teleological/“purpose” interpretation (originalist, dynamic/emergent) (Europe)

7. originalist: tries to identify what parties, when making treaty, has had aims

8. dynamic: how should we understand, given current circumstances, emerging purposes which treaty serves? 

9. Appealing because could associate strong purposive interpretation w/ more closely integrated communities, like in Europe 

10. argument has been made that purposive interpretation would be ok w/ UN charter -- would be inappropriate to treat as original intentions/language in narrow minded way, but better as general purpose given time passed, more space for dynamic interpretation

3. Art 31: general rules of interpretation

1. treaties are to be interpreted in good faith, in accordance with object and purpose, in light of ordinary meaning 

2. this is rooted in general notion of overall purpose -- object and purpose will be determined by reference to the text -- but this is not teleological in sense of looking at “mischief”

3. context for interpretation shall include, in addition to text, any agreement made by all parties, any instrument made by one party in cxn w/ conclusion of treaty and accepted by all others

4. shall also take into account “any subsequent agreement b/t the parties regarding the treaty,” and “any subsequence practice in the application of the treaty that establishes agreement of parties in interpretation”

5. this recognizes importance of subsequent agreement on meaning of treaty, which will supersede “ordinary meaning”

6. also subsequent practice, even if no specific agreement

7. these things can vary meaning of treaty from what might originally have been intended

8. A special meaning shall be given to a term if it is established that the parties so intended. 

4. Art 32: recourse to supplementary means

1. Preparatory work of treaty, and circumstances of conclusion, can be used to confirm meaning establish by Art. 31 or determine meaning when ambiguous

2. where straight interpretation ambiguous, recourse may be had to supplementary tools of interpretation (travaux) -- having, in the text, ruled out intentionalism, it comes back in back door as means of confirmation 

3. what if supplementary materials (basically legislative history) don't confirm, but rather counter the plain meaning of the text? (As practical matter, all this is subjective. Anyone can make case that language is ambiguous-- any tribunal can make case for looking at travaux, subsequent agreements, etc, but notion seems to be to discourage use of travaux)

4. travaux most controversial, b/c used to be that only some parties had access to it. New parties entering intl community wouldn't have participated, and wouldn't have access. Also worry of advantages to wealthy states that kept careful records of what said during negotiations that benefited their side (these are both irrelevant w/ computers)

5. what mechanism might be available for deciding on conflicts w/in intl organization w/ respect to scope of powers etc?

1. UN Charter doesn't include any specific instructions for interpretation. Left to various organs (506)

2. when charter negotiated in 1945, committees wrote long reports etc about intent etc -- indicated that was to be left to each organ of UN to interpret relevant provisions to its activities on its own

3. left open possibility of inter-UN conflicts, and no mechanism created to solve these

4. also conflict b/t organization and member states, and also conflict b/t General Assembly and Security Council – who has more power?

5. concern about relying on state organs of judgment to decide -- balance of power b/c political and judicial organs of government could be imperfect

6. why didn't they name authoritative body like the ICJ for interpretation, why leave open possibility of conflict w/out providing a way to resolve?

7. Maybe reserve for yourself as a state possibility for engaging in strategic interpretation

8. this is particularly true for powerful states, like those on Security Council

6. ICJ tends to use “principle of maximum effectiveness” (p. 513). Texts should be interpreted so as to have force and effect, and fullest meaning and value consistent with their wording.

1. Gabcikovo-Nagymaros Case (ICJ 1997, p. 513): Even if one party won't accept original plans (Hungary), the treaty must be interpreted as closely as possible to primary object. 

2. Case Concerned Kasiliki-Seduku Island (ICJ 1999, p. 514): “subsequent practice” doesn't change interpretation of the Namibian boundary. 

3. Treaties in Plurilingual Texts (Art. 33)

1. When texts is authenticated in more than one language, unless one is chosen by parties, each one is equally authoritative.  Parties often expressly agree that all version are equally authoritative. 

2. If no common meaning found, text in the language used on negotiations might reflect intent better than the translation. 

7. Termination or Suspension of Treaties

1. Generally under Vienna Convention

1. basically codified CIL

2. also added in provisions (articles 65, 66, 67) which seem creative rather than codifying, dealing with dispute resolution process – notice, period of negotiation, right to invoke conciliation procedure, etc

2. Termination By Withdrawal Under Terms of Treaty or By Consent 

1. Vienna Convention Art 54 

1. treaties may be terminated in accordance w/ its own provisions

2.  or by all parties consent

2. Most treaties have clauses saying

1. duration

2. date of termination

3. event or condition to bring about termination

4. right to denounce or w/draw from treaty

3. Who has right to terminate treaty?

1. Art 67: state officials w/out power to terminate 

2. Art 7: person considered as representing a state 

3. (Art 46: you might be able to invoke domestic law if wrong person made treaty?)

4. Clause providing for unilateral termination

5. If withdrawal brings treaty participants below necessary number, treaty still in force

6. Special Circumstances --

7. Revoking Denunciations

1. North Korea gave three months notice under Nuclear Non-Proliferation Treaty. Then changed its mind. (p. 539). This is fine, since not in effect until the date. 

3. Denunciation or Withdrawal From a Treaty w/ No Termination Provision

1. Art 56 Vienna Convention 

1. provision may be implied by the nature of the treaty

2. some treaties are presumptively terminable

1. i.e. treaties of alliance

3. some treaties are clearly perpetual 

1. treaty dealing w/ boundary dispute – very sensitive, and always perpetual

2. human rights treaties?

3. General Comment No 26 on ICCPR (CCPR 1997, p. 540): North Korea wants to withdraw from treaty. UN blocks, saying 2 things:

4. Negative inference: Since some optional protocals indicate ways to withdraw, the absence of this in main Covenant shows you can't withdraw

5. More importantly, Nature of treaty seems to indicate not really up to the government once a state ratifies a human rights convention – confers on population rights that no future government has right to take away

4. Gabcikovo – Nagymaros Project (ICJ 1997, p. 541)

1. Major international project b/t Czechoslovakia and Hungary, lots of money invested etc. Then new regimes. Hungary starts to see project as environmental disaster. Artifact of another era that no longer makes sense. Hungary says -- “we're terminating the treaty”, but there is no clause in treaty specifying how to terminate 

2. HOLDING: lots of money spent, long-standing relationship = treaty can only be terminated in accordance w/ Vienna Convention. Both states are entitled to rely on treaty of this kind when making large national investments -- in that context, makes sense to think of treaty as “durable”. 

5. UN Treaty  (p. 542)

1. no express renunciation clause, clear that didn't want to create provision for withdrawal, but didn't want to prohibit either

2. they knew that withdrawal might be necessary at some moment

6. Rome Treaty:

1. no provision on withdrawal. Is this a problem?

4. Termination of Treaty as Consequence of Breach (Article 60 Vienna Convention)

1. Generally

1. if other side engages in material breach, victim state can invoke this as grounds for suspension or termination of treaty, may give rise to right to abrogate

2. why only material? Worry that since no compulsory dispute settlement procedure, up to parties to work it out, states could make up trivial breaches by other party as excuse to get out of treaties they were sick of

3. invoke? Idea that breach doesn't ipso facto end the treaty. – you need to seek solution through peaceful means, procedure.  

2. Bilateral (paragraph 1)

1. You can invoke breach as reason for termination

3. multilateral
(paragraph 2)


1. other parties by unanimous agreements can suspend or terminate treaty, either in relation to breaching state or overall. 

2. what if you are specially affected state? State whose interests are particularly affected by the breach of multilateral treaty

3. in that case, affected state can treat defaulting state as though they were partners in bilateral treaty --

4. can't terminate, but can suspend obligations w/ respect to that state alone 

4. Special integrated treaties, i.e. disarmament (paragraph 2(c))

1. breach by one party undermines whole treaty regime. When one party materially breaches, every other party must be permitted to do so 

2.  in this case, you have power suspend obligation to treaty as a whole w/out first obtaining agreement of other parties. You have power to do this, but you don't have to – sometimes you won't suspend for breach (see Charlton v. Kelly)

3. Example: Armistice Agreements (p. 547)

4. Should one party's breach of cease-fire be basis for other concluding treaty suspended? President Clinton said so when bombed Iraq after they expelled UN inspectors and repudiated regime (1999, p. 548)

5. Human Right Treaties (paragraph 5)

1. this regime doesn't to treaties that deal w/ protection of human person. basically, no state can invoke breach of another party as grounds for suspending human rights

2. such rules for benefit of individuals, shouldn't depend on reciprocal performance

3. (in past, retaliation principle method of enforcement of treaties w/in law of nations. this is no longer true, b/c of this provision in Vienna Convention)

6. Advisory Opinion on Namibia (ICJ 1971, p. 548)

1. Holding: South Africa breached its Mandate, and so treaty terminated by General Assembly. General principle of law that right of termination on account of breach exists in respect of all treaties.

2. Problem: is this true? VCLT seems to indicate not for human rights treaties, and ILC says that even serious breach does not ipso facto end treaty. BUT – this is actually dicta in this case, b/c argument is for collective right of termination in accord w/ Art 60 paragraph 2(a). 

7. Appeal Relating to the Jx of the ICAO Counsel (India v. Pakistan) (ICJ 1972, p. 551)

1. Facts: Pakistan says India unilaterally suspended Pakistani flights over Indian territory. India says suspended on account of breach, hijacking of Indian plane “with compliance of Pakistan”. So India claims no jx. 

2. Question: What happens when party purports to terminate treaty that has a dispute resolution clause?

3. Holding: when you terminate treaty unilaterally, jx provision lasts – tribunals w/ resolution authority keeps power to adjudicate. To first terminate and then say jx is void for purpose of adjudicating validity of termination violates the whole purpose of having an adjudicatory purpose. q

4. Significance: both this case and Namibia  rely on VC, even though not in force until after cases decided. 

8. Possibility of counter-measures for breach?

1. You can, when they aren't disproportionate to the breach (p. 553)

5. Fundamental Change in Circumstances (Article 62)

1. Rebus sin stantibus 

1. This is rarely invoked, and frowned upon by jurists. Very strict doctrine – very few cases in which intl tribunals recognize this as valid grounds

2. worry that states would use to get our of treaties that had become burdensome or inconvenient 

3. more worrisome than in domestic law, where contracting parties also try to get out, b/c no one to arbitrate the claim (no compulsory jx). Vienna Convention provides some rules, but not as strong as compulsory jx 

4. can never change boundary treaty based on change of circumstances

2. 5 necessary conditions (p. 555)

1. change is fundamental

2. unforeseen at time of treaty formation

3. circumstances which have changed were essential basis of consent to be bound

4. effect of change is to fundamentally transform obligations of party invoking change

5. obligations still “to be performed” (i.e. not yet discharged)

3.  Why is it important to have such a rule if so dangerous?

1. In situations where there is fundamental change, states need way out, prevent them from simply violating international law and violating treaty – better to recognize necessity of doctrine rather than just sending it underground

2. if you don't have it, you discourage states from entering into treaties, especially longterm treaties (in perpetuity or otherwise)

4. What kind of treaties are exception, not subject to change in circumstances?

1. Boundary treaties (explicit exclusion in Art. 62). This includes transfer of island, or zone like Canal Zone, cessation of sovereignty a

2. Exclusion of this prevents continuing friction w/ people trying to get land back etc. 

3. doesn't apply w/ establishment of continuing obligation

4. Free Zones Case (PCIJ p. 555): if personal rights created, and continuing obligations (i.e. no taxes on citizens of X country)

5. This might go along w/ human rights treaty exception, personal rights created for citizens so states lose right of termination. 

6. can work even w/ treaties of fixed duration

7. if your breach caused the problem, you can't terminate 

5. Gabcikkovo-Nagymaros Project (Hungary v. Slovakia) (ICJ 1997, p. 557)

1. Facts: In 1977, Czechoslovakia and Hungary made agreement to build series of dams on Danube. 1989, hard alliance b/t the two is over, Czech and Slovak Republics split up, and Hungary says whoa, environmental disaster and not economically feasible either. Fundamental change in circumstances. 

2. Holding: Not fundamental change in circumstances. Environmental impact not unforeseen at time of formation. Also not unforeseen that might change insofar as there were provisions for renegotiation in original treaty. Impossibility not an argument, since Hungary's default is what made it impossible.

3. Significance: How is this not fundamental change in circumstances? Political systems have totally changed. 

4. prevalent political conditions not so closely linked to the object and purpose of treaty

5. changed circumstances don't radically transform extent of the obligations

6. circumstances in question weren't essential basis of consent to be bound

7. Counterargument?

8. Government that signed treaty not democratically elected, people didn't actually agree to this dam, gov. didn't have right to bind the people

9. Could this be used to say that any treaty entered into by undemocratic regime is illegitimate? This is pretty dangerous – every former Soviet country will be climbing out of every treaty, could actually undermine civility of legal regime. If saying non-democratic treaties not to be fully recognized under int'l law might mean that these states basically couldn't participate in treaty-making etc. Also, if you kick out states from treaties made while states were non-democratic, most likely to suffer are poor citizens etc

10. Basically, international law never willing to take idea of illegitimate regime that can't bind its people-- you have to accept what earlier regime did on behalf of Hungarian state? Must retain notion of sovereign state that can be held to treaties and subjected to sanctions etc

6. Fisheries Jx Case  (UK v. Iceland) (ICJ 1973, p. 559)

1. Facts: 1961 UK and Iceland sign treaty entitling Iceland to 12-mile fishing zone, larger than standard at that time. They also agree to clause allowing ICJ jx for any dispute. Later, 12-mile limit becomes standard, and Iceland wants bigger limit of 50-mile. UK takes the case to ICJ. Iceland says no ICJ jx, b/c treaty terminated b/c of change in circumstances (change = 12 mile limit is standard; fishing techniques have changed so much that they need 50 mile limit)

2. Why is Iceland so worried about ICJ jx?

3. idea that Icelandic fishing in Icelandic waters – cultural, economic, nat'l security goes to core national interest, states generally aren't compelled to litigate issues of compelling national interests

4. 12-mile limit was little passing thing, and we shouldn't now be stuck litigating issue of pressing national interests – just b/c Brits recognized rights for a few years doesn't mean we should be stuck with this agreement

5. Holding:

6. we still have jx (judges always think this, i.e. Hamdan –seems that at least 5 of justices don't like idea of having been stripped of jx)

7. this is not fundamental change in circumstances

8. Reliance. Iceland has gotten the benefit of the treaty when UK submitted themselves to jx. Now UK will benefit from this, and Iceland can't duck out just b/c no longer valuable to them

9. quid pro quo issues (even though consideration not required for treaty, can still be factor)

10. Even if domestically super-important, doesn't matter. Fishing boundaries very important for Iceland, but this doesn't convince ICJ. 

11. The change must have render the burdens of the obligations to be executed to the extent of rendering the performance something essentially different.  

8. State Succession in Respect of Treaties

1. Generally

1. replacement of one state  by another in responsibility for int'l relations of territory. 

2. Devolution Agreements

1. general manifestations of attitudes of successor states to earlier treaties, but not binding

3. Unilateral Declarations by Successor States 

4. Vienna Convention on Succession of States in Respect of Treaties (1973)

1. section 210: state succession: international agreements

1. at territorial transfer, int'l agreements w/ respect to territory cease to have effect 

2. when state absorbed, int'l agreements of absorbed state lose effect 

3. when part of state breaks off, new state doesn't succeed to int'l agreements of old

4. pre-existing boundary agreements still bind

5. Territories Not Affected by Succession of States (Territorial Treaties)

6. Gabcikkovo-Nagymaros Project (Hungary v. Slovakia) (ICJ 1997, p. 557)

1. Treaty is not affected by the fact that Slovakia has been created since its formation. Treaty is territorial character doesn't change w/ succession. 

DISPUTE SETTLEMENT

XIV. DISPUTE SETTLEMENT

1. Generally

1. UN charter describes ICJ as “principal judicial organ” of UN, but in past 15-20 yrs, huge proliferation in other intl dispute resolution mechanisms

1. many are specialized-- human rights (ECHR, IACHR) trade (WTO, NAFTA), law of sea

1. WTO dispute system

2. NAFTA system

3. ICC established by Rome statute (remains to be seen how active will be)

4. ICTY/ICTY: int'l criminal tribunals established by Sec Coun resolutions

5. mixed international / national tribunals: Sierra Leone / Cambodia

2. basically all are still grounded in consent, although may be changing (collective enforcement), but still no int'l court w/ compulsory jx

2. fragmentation

1. substantive

1. vast number of treaties dealing with various subjects (environment, trade, health)

2. no system for ensuring that obligations under one treaty (i.e. environment) don't conflict w/ those under another (i.e. free trade)

3. each tribunal charged w/ enforcing one treaty regime, and don't pay attention to the conflicting one 

2. institutional

1. no clear hierarchy: ICJ is preemininant court in intl community, but doesn't stand in clear appellate relation to other courts (basically, court systems not fully integrated, unlike most domestic systems -- US federal system is more complex, w/ state system, but still has clear hierarchy)

2. potential problem of tribunals issuing conflicting judgments (hasn't happened yet really, but could -- lots of intersection and conflicting interpretations in bodies of law that tribunals interpret.)

3. Potential problem in ICJ v. ICTY ideas of attribution: question of to what extent can you attribute acts of private individuals to a state

4. ICJ ruling on Nicaragua case – strict rule of attribution (deals w/ doctrine of whether state responsible for actions of citizens/agents – question is whether acts of Contras during Civil War could be attributed to US, who did training etc). ICJ says no, b/c US didn't have sufficient control. Said had to have been controlled by state.

5. ICTY has looser view of attribution. The acts of Serb groups inside Bosnia, not part of Serbia, can be attributed to Serbia and make Serbia responsible.

3. Is fragmentation always bad? (two possible interpretations)

1. maybe not such a huge problem, since can be managed by lawyers/judges with principles of comity and mutual respect, tribunals find ad hoc solutions to conflicts so don't become too severe (Martii K). Even WTO pays attn to environmental treaties now 

2. Huge problem, we need a hierarchy and supreme court

3. view espoused by presidents of ICJ, maybe a little self-serving since they would be leaders of this new world order

3. ECJ (European Court of Justice) is most active “international tribunal” (Created by Treaty of Rome at same time as European Community (EC))

1. why would you give up flexibility and go with judicial body

1. state interests are common --

2. on balance, conflicts of interest won't be as severe if court rules against them in a case, other benefits may attach to regularity of having court decide

3. EC is the beginning of a political community

4. Treaty dispute resolution mechanisms

1. Treaties often provide for some mechanism for dispute resolution (arbitration, etc)

2. question of who are judgments of tribunal binding on?

1. In Medillin case, Bush says we'll follow judgment from Avena, but not let it change our interpretation now

2. what weight should national courts give in their interpretations of treaty to earlier interpretations of intl bodies?

2. Obligation to Settle Disputes by Peaceful Means

1. Chapter VI UN Charter: Peaceful Settlement of Disputes

1. Art 2(3) UN: 

1. All members shall settle their int'l disputes in by peaceful means in such a manner that int'l peace and security, and justice, are not threatened. 

2. Art 33: 

1. The parties to any dispute shall first seek a solution by negotiation, mediation etc, or other peaceful means of their own choice

2. The Security Council shall, if necessary, call upon parties to settle disputes by these means, 

3. Art. 34-38

1. authorized Sec Coun to recommend procedures and terms of settlement

2. Treaty Obligations of Peaceful Settlement

1. General Act of 1928

1. Established by the League of Nations – General Act. 

2. Legal disputes to be submitted to PCIJ, non-legal submitted to conciliation, etc. If conciliation fails, to be submitted to arbitral tribunal. Artibitral tribunal will decide, even if no governing rule of positive int'l law. 

2. Other Dispute Settlement Treaties

1. b/t 2 World Wars, many bilateral treaties concluded providing more conciliation or arbitration of disputes b/t states. 

2. These were largely regional, and have decreased since UN founded since the Charter itself imposes obligations of peaceful settlement. 

3. Dispute Clauses in Treaties on Other Matters

1. many treaties contain obligations to settle through negotiation, mediation, etc

2. in bilateral treaties, mixed commissions often used. 

4. Meaning of Dispute

1. obligation of peaceful settlement applies to disputes, not all disagreements

2. dispute: a disagreement on point of law or fact. A disagreement is not a dispute if its resolution would not have any practical effect on relations of the parties

3. i.e. in Nuclear Tests, ICJ didn't decide on merits b/c no longer a dispute once France had ceased testing anyway

XV. International Court of Justice (CHAPTER XIV UN CHARTER)

1. Establishment

1. Established under Chapter XIV UN Charter

1. under the charter, any member state of UN is ipso facto party to statute of ICJ

2.  so charter incorporates statute of ICJ into the charter

2. ICJ is successor of Permanent Court of Int'l Justice

1. treaty provisions saying PCIJ has jx over disputes pass automatically to ICJ

3. in Chapter 6 on peaceful settlement of disputes, UN Charter suggests that right way of dealing with legal disputes is to refer to ICJ

1. this has not been the case – notwithstanding hope of drafters, ICJ hasn't been major player in dispute resolution

2. not quite the success that's been hoped (p. 856)

1. litigation expensive, time-consuming, uncertain. 

2. Political officials never want to lose control of the case; don't want to risk losing when stakes are high 

2. Institutional Features of Court

1. composition of court:

1. 15 judges, 9 year terms, and staggered system in which every 3 years, 5 elected for 9 year term

2. chambers 

1. (usually sit as a full bench, but sometimes sit in groups of 3 +. This is getting more common as docket gotten busier, to mixed reviews)

2. CON:

3. concern that makes ICJ into arbitration tribunal rather than preeminent court of int'l justice

4. decisions might be seen as less binding (in past, decisions have created focal point around which CIL has grown -- this depends on respect and notion that ICJ is objective, representative etc)

5. ICJ supposed to represent diversity of world's legal system. Chambers maybe more easily manipulated by parties, b/c not clear how much influence they have over selection of these judges

6. if you allow parties to manipulate system to get the law that they want, will take weight out of ICJ decisions

7. PRO 

8. argument in favor is that encourages use of ICJ, b/c parties will feel have more control over way the system operates

9. in fact, reality is that states haven't chosen judges in such a regionally specific way, doesn't seem to make much difference

3. standing chambers

1. standing chamber of 5 to determine cases of summary procedure where speedy action required (Art 29 ICJ Statute)

2. also standing Environmental Chamber

2. decisions:

1. all decisions are made by majority vote. In case of tie, President has casting vote (see Nuclear Weapons advisory opinion)

3. allocation of seats

1. seats are divided on geographical basic

1. no state has more than 1 seat

2. main legal systems of world should have representation on court

3. by evolved practice, permanent members of Security Council all have one judge at all times on ICJ

4. 4 Western Europe, 2 Eastern Europe, 3 Asia, 3 Africa, 2 Latin America, 1 North America

5. sometimes diverge from this, but this is general approach

6. chosen roughly by region/nationality, nominated by national group rather than governments

4. judges ad hoc

1. if you are in contentious case, but don't have judge, get to chose ad hoc to represent you

1. when one party to a suit has judge on court and other doesn't, side w/out judge can appoint ad hoc judge

2. if neither party has judge, both can appoint ad hoc judge

3. this may come from French system of advocate judge – see what goes on, and advocate the position of own state

4. this could screw w/ regional balance of powers, but judges are not as predictable as they could be

5. in advisory cases, they frequently vote on party lines, but more circumspect in contentious cases

3. Jurisdiction

1. ways to accept jx

1. if you're party to UN statute, ipso facto party to statute of ICJ

1. only states can be parties  -- no individual, int'l organizations, etc. -- when issues arise that concern int'l organizations, have to get before court in advisory form

2. you can separately ratify ICJ statute (Switzerland)

3. or, if you bring a case to ICJ, presumed to have accepted jx to adjudicate

2. why wouldn't you accept jx to ICJ?

1. Stronger state in dispute might be wary of judicial resolution, b/c imbalance in actual power means that state will have more negotiating power to begin with

2. weaker state worries about bias in int'l law toward the interests of the powerful. 

1. they didn't actually create the law, since law made by the powerful?

3. states might be reluctant to accept jx when they lose, or in certain topics, so won't submit anything. 

1. this raises issues of hypocrisy, could undermine legitimacy of proceedings?

4. Outcomes uncertain, can be unpredictable, state with something important at stake may be reluctant to take the risk etc

5. worries about objectivity of judges, politically influenced, hostile to some members 

6. for permanent members of Security Council, might not be as favorable as Sec Coun itself

7. Concern of not enough international law to decide, giving judges too much discretion

8. disputes w/ wider political elements -- 

1. U.S. v. Nicaragua debate, also Iran Hostage case --  can't solve political disputes by making this one decision (by Iran, made as argument against jx rather than against using the ICJ)

3. why would you accept jx to ICJ?

1. sends message of being reliable treaty partner, responsive to int'l law

2. weak state could argue levels playing field

3. sends message that you're trying to play right, not just invading, you are in the right (i.e. Tehran case – US brings to ICJ, but we actually had a treaty w/ them calling for compulsory jx of disputes (p. 858)

4.  Court gets two kinds of jurisdiction 

1. Jurisdiction in Contentious Cases

2. Jurisdiction to render advisory opinions

4. CONTENTIOUS JURISDICTION 

1. Basically:

1. to decide contentious cases b/t states

2. only states can be parties to contentious case

3. jx is based on consent and reciprocity

2. Types of Contentious Jx

1. ad hoc jx -- Article 36(1) ICJ Charter

1. brought about through special agreement. States with dispute decide to submit to ICJ – formulate exactly the questions ICJ can answer

2. compromissory clause. 

1. states have signed treaty that says that dispute will be settled by ICJ – can be unilaterally brought to court byany party that feels aggrieved can submit suit to ICJ

2. some compromissory clauses are “defective” -- say litigation by ICJ only in case of mutual consent, so no unilateral rights to sue the other party – makes it necessary to get ad hoc jx

3. at this point, US never wind up in int'l court unless suing under a compromissory clause. We could consent to be sued under CIL, or ad hoc, but probably wouldn't

3. compulsory jx (Article 36(2)) 

1. state makes declaration accepting this compulsory jx, 

2. states will make reservations (“except in regard to X”), 

3. done on condition of reciprocity – state can only sue another state that has accepted compulsory jx if it itself has accepted compulsory jx-- this can get complicated – i.e. with reservations. 

4. Even when we had compulsory jx, we had such extensive reservations that we could never sue anyone – they would always say that we couldn't be sued for this, so we could --

3. Compulsory Jx under the Optional Clause (Art. 36)

1. Generally

1. bring everyone under the jx of the ICJ

2. initially modest number of states submitted to this, including US (w/ certain reservations)

3. Soviet bloc states as a whole refused, so US in it, and enemy not. Sore point throughout Cold War

4. Nicaragua: after court decided case admissible, US refused to participate on the merits and later withdrew from compulsory jx (court later ruled largely against US)

2. Article 36(2):

1. We recognize jx ipso facto and without special agreement, w/ relation to any other state accepting same obligation, the jx of the court concerning . .

2. interpretation of a treaty

3. any q. of int'l law

4. existence of any fact which would constitute breach of int'l obligation

5. nature/extent of reparations for breach

3. Examples of reservations and declarations of acceptance to Art 36(2) 

1. “where other mode of conflict resolution agreed upon by parties, no jx”

2. no jx over domestic matters essentially domestic 

3. [i.e. US said this]. self-judging (US could determine what was domestic or not – is this against object and purpose of ICJ?) -- this enabled them to sue but not be sued

4. particularly sensitive issues (i.e. Canada fishing debates)

5. exclusions dealing w/ ongoing military hostilities (India)

6. no suits by states that accepted 36(1) less than 1 yr before bringing suit – 

7. this is effort to avoid surprise suits by states that join just for that reason  -- see Serbia-Montenegro, joined and sued 3 days later (p. 864)

8. method of termination (can be terminated on notice, 6 months, 1 year, etc) – (can you w/draw when case about to be brought? Is that contrary to good faith? p. 864)

4. Issues in Contentious Cases

1. In each case, Court has to consider jurisdiction, admissibility, and the merits (admissibility (comparable to justiciability in US))

1. Are these appropriate issues for court to resolve?

2. Question of institutional competence –  could relate to separation of powers b/t General Assembly, etc

3. merits

2. rules of ICJ do not provide for default judgment

3. if state refuses to appear, doesn't undermine jx, but Court doesn't just enter judgment against defaulting party for lack of appearance -- still has to proceed as though normal: assure itself it has jx and admissibility, and then that claim is well-founded in fact and law

1. could this disadvantage appearing party? When reading opinion, might see that Court has advances argument for other side that they never had chance to rebut

5. Objections to Jx or Admissibility in Contentious Cases

1. Nuclear Test Case (Australia v. France, p. 865): France objects to admissibility, bc says haven't broken any rule of int'l law. 

1. Holding: President of French Republic have indicated that France has decided to cease doing any further tests, so court says issue is moot, France is already bound by its word to halt

2. Problem: Court never resolved whether it had jx. France said no. Nonetheless, in course of deciding case moot, Court decided that France bound by new obligation not to test in future. Even though court doesn't determine jx, party that's sued winds up w/ new responsibilities as a result of the proceedings

3. Also, Why didn't New Zealand bring just suit for damages? (Maybe highly speculative, since small amounts of radiation being spread around globe. Also, intl law recognizes satisfaction as form of damages – just being told that yes, they violated your rights. Also some procedural questions like intervention – what parties might like to join in this suit)

2. Case Concerning US Staff in Tehran (ICJ 1979, p. 868): US says Iran in violation of Treaty of Friendship for attacking embassy. Iran says no jx over the hostage situation, b/c 1. marginal aspect of overall problem of colonial abuse and 2. essential issue of national sovereignty. 

1. Holding (p. 875): No problem w/ admissibility. The legal dispute is may be only one aspect of a political dispute, but no reason not to hear case. 

2. Jurisdiction: is fine under the Treaty of Friendship. It's okay that didn't go through diplomatic stuff beforehand, since Iran wouldn't talk anyway. 

3. Merits: The US is in breach for having sent military into Iran in 1980. But just b/c they breached later doesn't excuse Iran's earlier breach. 

4. Questions:

5. is the court right to refuse self-help to the US in Teharn case? Refers to Order of Provisional Measures from 1979, which said no action to aggravate the tension. 

6. Should the Court have applied doctrine of “clean hands” to deny relief to moving party in breach? Pertinent that Iran's breach much more serious?

3. Case Concerning Military and Paramilitary Activities in Nicaragua (ICJ 1984, p. 880): US had been planting mines in Nicaragua's harbor etc, and Nicaragua brings suit. US says not justiciable and not admissible. 

1. Background: Nicaragua was original signatory to League of Nations, but parties to League covenant weren't ipso facto parties to Permanent Court, you had to ratify both agreements. Basically, Nicaragua signed statute and made declaration that it would ratify, but never actually mailed ratification. Later, Permanent Court replaced by ICJ (article 35 and 37 deal with this, declarations made under the PCIJ will be deemed acceptance of compulsory jx under ICJ). SO – Nicaragua's declaration wasn't valid under PCIJ, but has somehow becomes valid under ICJ. 

2. Jurisdiction Issues w/ Nicaragua's consent: Nicaragua says jx under the optional clause Art 36. US says no dice -- b/c of irregularities in Nicaragua's consent to jx – argues being “protective of Nicaragua” -- court should respect Nicaragua's right to consent. Intention of the parties was to maintain continuity from PCIJ to ICJ. Idea is not to lose any states in switchover.  But consent is bedrock of int'l law. How can you bind Nicaragua to ICJ? 

3. Intent = consent --> Nicaragua intended to be part of jx, even though didn't fully and clearly manifest intent to be bound. They were in published list of states that consented, etc, and never objected (nor did US). If you assume states aware of the defect, and nonetheless went along w/ idea that Nicaragua subject to jx, this looks like substantive agreement to the jx. Nicaragua had acted as though court had jx for 40 years – maybe in these circumstances you don't need a declaration, an estoppel will take place

4. Jurisdiction Issues w/ US withdrawal: after Nicaragua brings the case, US also sends letter saying that Central America issues are excluded from ICJ. ICJ doesn't accept this, holds the US to it's own agreement saying 6 months notice are required for termination. Problem is issue of reciprocity: 

5. Nicaragua's declaration doesn't say anything about notice required for termination, so US has extra burden of 6 months. Since Nicaragua hasn't accepted the same notice requirements as US, US should be able to take advantage of same rights as Nicaragua has? Why should US be bound to this when in case w/ another state that isn't bound to this?

6. The fact that a state just makes declaration accepting jx of the court w/out reference to any termination provision puts us into Vienna Convention on the Law of Treaties (what do you do w/out termination clause?). Most states when making declaration didn't include termination clause. so instead of saying they can do it whenever, maybe implied right of termination requires reasonable notice. This gets rid of reciprocity problem, b/c Nicaragua would also have to have provided notice

7. Basically, having done this voluntarily, US can't impose this on another state. It's not required by Art 36, and it's not really a reservation at all b/c extends rather than limits scope of compulsory jx. Kind of unilateral acceptance of an obligation.

8. Holding: Court says this is only a procedural aspect --reciprocity only applies to substantive aspects of declarations accepting jx, not to matters like timing and duration 

9. Current Theory of Reciprocity under Art. 36: a) common commitment; b) determination of reciprocity takes place when Court seized of case; c) reciprocity applies only to scope and substance of commitments, not formal conditions of creation, or extinction (p. 863)

10. Jurisdiction Issues w/ Multilateral Treaties: Aside from jx under the optional clause, N relies as “subsidiary basis” on  multilateral Treaty of Friendship of 1958.

11. there was compromissory clause w/ requirement of diplomacy before bringing suit. Also, US declaration has reservation for “disputes arising under a multilateral treaty”. 

12. court says not yet clear if other parties would be affected, but they don't know yet

13. later, when considering case on merits, recognize that other Cen. Am states do have interest, so Nicaragua can't bring suit based on multilateral treaties 

14. Admissibility Arguments of US:

15. indispensable parties aren't there. Court says – States which may be affected can institute separate proceedings. None of these States are truly indispensable anyway. Court cannot compel another State to be party to proceedings, though they can intervene under Article 62. 

16. Nicaragua's request deals w/ threat to peace, matter w/in competence of Security Council. Court says --  charter itself wants legal disputes to be resolved by ICJ, ICJ just playing it's role as part of UN team (hen Security Council acting under Chapter 7, however, its resolutions are binding under intl law and may actually supersede existing intl law as seen by court)

17. Matter deals w/ inherent right of self-D, and is before the Security Counsel already. Doesn't matter that already before Sec Coun, b/c different functions (political v. judicial). Also, this is not about ongoing war, rather about peaceful dispute resolution and properly brought to judicial organ.

18. Judiciary can't deal w/ ongoing armed conflict. This is idea that resort to force during armed conflict doesn't have legally relevant facts. Court says – litigant has burden of proof, and we'll look at what you bring us. 

19. Non-exhaustion of established processes in Central America. Nothing to compel Court from not looking into one aspect of dispute just because has other aspects. 

20. Significance: 

21. Court finds both jx and admissibility, 

22. orders Provisional Measures under Art 41 (p.897) -- works similarly to preliminary injunction on domestic level – determined by urgency, etc (comes up in Breard). ICJ says they are binding, but SCOTUS not sure. 

23. US argument on point 4 is saying ICJ can't interfere w/ matters of domestic security. This is self-judging, and Security Council couldn't do anything about this, since could never condemn actions of US or USSR, w/o provoking veto from one side or the other. UNGA would take up these questions, since Security Council blocked, but these resolutions w/o binding effect. Both US and USSR suggested that intl law should have limited role w/ respect to security and self-D.

24. Fallout

25. about 1 year after decision on jx and admissibility in Nicaragua, US terminated compulsory jx under Art. 36(2). Reasons: worry about reciprocity – USSR hasn't accepted, so we won't; Court can't have jx over defense questions. 

26. This is part of general disenchantment with the UN. In early period, US very enthusiastic, USSR not. As colonialism went forward, General Assembly dominated by 3rd World unaligned states. W/ this, US became more hostile to UN, stopped paying dues. Pulling out of ICJ isn't pulling out of UN, but a step. 

6. Provisional Measures of Protection

1. Generally

1. Under Article 41, court has power to require provisional measures taken to preserve respective rights of the parties.

2. Analogous to common law interlocutory injunction

3. two most common criteria – urgency, irreparable injury – satisfied in Tehran Hostages and Nicaragua

2. Aegean Sea Continental Shelf Cases (ICJ 1976, p. 897)

1. Facts: Turkisj gov't exploring for petroleum in parts of Aegean claimed by Greece as part of continental shelf of islands. Greece requests interim measures of protection. 

2. Holding: This underwater exploration activities don't involve establishment of installations on seabed, and Turkey hasn't used any of the nat'l resources yet. Situation not urgent, and doesn't merit provisional measures of protection. 

3. Significance: jurisdictional questions. In this case, they don't even find jx before declining to order Art 41 injunction. Some judges argue that Art 41 not source of jx like Art 36, and ICJ always finds jx before ordering provisional measures. 

4. Are provisional measures binding? (p. 901)

5. Verbs of Art 41 sound recommendatory -- “indicate”, “ought”. Some gov'ts believe that obligation of compliance applies only to final judgment on the merits, not provisional measures. 

6. Breard: Solicitor-General says provisional measures not binding, SCOTUS seems to agree. 

7. Counter-Claims

1. Art. 80 of “Rules of the Court” provides for filing of counter-claims. 

2. Counter-claim must be directly related to subject-matter of claim of other party and come w/in jx of the court. 

5. ADVISORY OPINIONS UNDER ART. 65 (Art. 96 UN Charter)

1. Generally

1. non-contentious form of jx

2. not limited to states, unlike contentious jx

3. Who can ask for advisory opinion?

1. Whatever body may be authorized by/in accordance with UN Charter

2. Security Council/General Assembly may request, and other organ of UN may be authorized by UNGA to request opinion (i.e. WHO)

3. 4 organs of UN and 16 specialized agencies have been authorized for AO. 

4. parties to these opinions are intl organizations and its agencies. 

5. states can't request advisory opinions, but ask intl organization to make request

4. Advisory Opinion not binding, just advisory, but have been used to settle suits in “binding” way

1. p. 903: if a difference arises b/t UN and a member, the advisory opinion of the ICJ shall be accepted as decisive by the parties

2. ECOSOC Advisory Opinion (1987, p. 904)

3. Basically, UN special rapporteur is being held by Romania. ECOSOC requests advisory opinion on the issue of immunity of experts performing missions for UN. Romania has a reservation on Art. 30 of Privileges and Immunities Convention, so won't accept advisory opinion as binding in dispute. 

4. Holding: Reservation is irrelevant, since this particular advisory opinion not issued pursuant to convention, but rather to Art. 96. “Advisory opinions not binding on states, so consent not necessary for jx”

5. What is purpose of advisory opinion if not binding on any parties?

6. assumption is that court widely viewed as authoritative, when it resolves question, may well generate opinio juris

7. when Security Council / Gen Assembly asks for advisory opinion, seems likely they will follow. All w/in UN system, etc

8. BUT – issues b/t UNGA and Sec Coun – UNGA dominated by developing states, whereas Sec Coun has different concerns and more power.

9. Court will generally issue these when asked, b/c parties aren't bound

5. Jurisdictional questions in advisory opinion case

1. if not UNGA or SC requesting, question must be w/in scope of agency?

2. Court has discretion to not answer question – generally feels obliged to opine, since main judicial branch of UN, but could theoretically decline. 

3. When WHO asked question about nuclear weapons, Court didn't accept b/c said not directly related

6. Should states be able to appoint judge ad hoc for advisory opinion?

2. Eastern Carelia Case (PCIJ 1923, pp 906 and 907-08): Only time court has ever completely said didn't have jx in advisory case. PCIJ said didn't have jx to give advisory opinion since not all states involved had given consent -- Russia not a member of the League of Nations. Knew that issue was highly political, jx based on consent, court doesn't want to meddle. 

3. Western Sahara Case (ICJ Advisory Opinion 1975, p. 905)

1. Facts: Morocco v. Spain, issue of who has rights over Western Sahara. Spain contests jx. 

2. Holding: Doesn't matter that Spain hasn't consented to advisory opinion jurisdiction, since won't affect the legal position of the State. This will not affect rights of Spain as administering power, but rather assist UNGA in deciding policy to be followed. 

1. Status of Eastern Carelia doesn't apply. Consent of interested party isn't relevant for Court's competence, but rather for propriety of giving opinion. 

4. Legality of the Threat or Use of Nuclear Weapons (ICJ Advisory Opinion 1996, p. 909): UNGA and WHO both ask for advisory opinions on legality of nukes. Court agrees to give opinion for UNGA but declines for WHO. 

1. Question has relevance to many activities and concerns of UNGA, including force in int'l relations, disarmament process etc. Fact that question also has political aspects doesn't make it not legal. Jx for UNGA. 

2. WHO was authorized to ask question under Art 96(2) of the Charter, but question did not arise within the “scope of the activities” of the WHO and so no dice. To delineate scope of activities, you look to rules of organization and its constitution. WHO Constitution migt permit it to ask about effects of nukes on health, but not about their legality in light of health effects. WHO responsibilities are limited to health, and can't encroach on rest of UN system. 

3. Three conditions for specialized agencies making request (Nuclear p. 911):

1. duly authorized under Charter to request opinions from Court

2. opinion is a legal question 

3. question one arising w/in scope of activities of requesting agency

UN CHARTER

XVI.  UNITED NATIONS CHARTER of 1945

1. Chapter 1: PURPOSES AND PRINCIPLES

1. Art 1: Purposes of UN

1. to maintain intl peace and security, and to take effective collective measures for the prevention and removal of threats to the peace

2. develop friendly relations among states

3. achieve international cooperation in solving intl problems of economic, social etc character

1. most important aim is #1 – system of collective security that would be able to prevent outbreak of another war of this kind

2. this had been aim of League of Nations, which obviously failed to achieve this purpose – it failed at least in part b/c US and USSR remained outside League

3. After WWII, US under Roosevelt trying to devise intl body that wouldn't have flaws of League but would assure collective security

4. UN, by committing itself to defend state members, will deter state aggression by ensuring that any attack against one will be attack against all

2. Art 2: Principles of UN

1. Organization is based on the principle of sovereign equality of all States

1. Question: does this entail principle of self-determination? 

2. Members shall fulfill obligations in good faith. 

3. Members shall settle intl disputes by peaceful means

4. all members shall refrain in intl relations from the threat or use of force against the territorial integrity or political independence of any state, or in any manner inconsistent w/ purposes of the UN

1. this was seen as fundamental, seen as prohibition on the use of force

2. language actually much more equivocal --though general prohibition on force, at least 2 exceptions -- 

3. collective uses of force through UN system, under Chap. 7, though Chap. 7 not written to be expansively interpreted. Real emphasis is on dealing w/ breaches of the peace

4. self-D under Art. 51

5. so not general prohibition, force was going to be authorized through UN system

6. charter has kind of theory of just war embedded in it

5. All members shall give UN every assistance in any action it takes. 

6. Organization shall ensure that non-member states comply w/ principles to extent necessary for int'l peace and security. 

7. Nothing contained in present charter shall authorize the UN to intervene in matters essentially within the domestic jx of member states. 

1. This only talks about UN, not general principle of non-intervention w/ respect to individual states. But principle of non-intervention arises from Art 2(7), and one of most important ideas in UN

2. QUESTION: what is scope of 2(7)? What falls w/in scope of domestic jurisdiction?

3. What about human rights? What could be more essentially w/in domestic jx of states? Every time UN sought to condemn state for violating human rights, that state says “Art. 2(7)”!

4. Answer is that human right no longer essentially w/in domestic jx. All these covenants on Economic and Social Rights, etc, make these issues global, no longer restricted to domestic jx

2. Chapter II: MEMBERSHIP

1. Art. 3: Original members are signatories at San Francisco Conference

2. Art. 4: Membership is open to peace loving states which accept Charter obligations

3. Art. 5 and 6: A Member against whom action has been taken by Sec Coun can be expelled from UNGA. 

3. Chapter III: ORGANS

1. Art. 7: Principal Organs of United Nations:

1. General Assembly

2. Security Council

3. Economic and Social Council

4. Trusteeship Council

1. dealt w/ decolonization

5. ICJ

6. Secretariat

4. Chapter IV: GENERAL ASSEMBLY

1. Art 9: Shall consist of all Members of UN. Each member can have up to 5 reps in UNGA. 

2. Art 10: Functions and Powers

1. gives UNGA authority to discuss basically any matter, and make recommendations. So UNGA has only recommendatory authority – no binding intl law. 

3. Art 11: what they may consider and discuss 

1. General principles of cooperation

2. may discuss any question brought before it by any Member of the United Nations

1. US tried to use UNGA to take over functions that Security Council played, but blocked by Russia veto

3. call attention of Sec Coun to dangerous situations

4. Art. 13: Initiate studies and make recommendations

1. for purpose of international cooperation and fundamental freedoms

5. Art. 17: Budget

1. UNGA shall consider and approve the budget of the Organization

1. budgetary and taxing power are powerful elements of UNGA

2. Expenses of UN to be borne by members 

6. Art 18: Voting 

1. Each member of UNGA shall have one vote. 

2. Decisions made by 2/3 majority

7. Art 19: Arrears punishments (no vote)

5. Chapter V: SECURITY COUNCIL

1. Art 23: Composition

1. Shall consist of 15 Members of United Nations

2. China, France, USSR, UK, USA are permanent member

1. this is core of WWII alliance

2. permanent members are always on Security Council, don't need to be elected

3. permanent members have veto power

3. The non-permanent members of Security Council elected for a term of 2 years

1. generally distributed geographically

2. there are generally at least 7 developing world votes on Security Council, so they could in theory veto something

3. usually can be divided and conquered, but not always (i.e. 2003 US invading Iraq)

2. Art 24: Functions and Powers

1. members of UN confer primary responsibility for maintenance of peace on Security Council and agree that it acts on their behalf

2. Sec Coun acts in accordance w/ purposes and principles of UN. Specific powers for discharge of these duties in Chaps VI, VII, VIII and XII

1. this is object of debate – British and French no longer leading powers, Germans and Japanese excluded as permanent members b/c of WWII, but now are more powerful

2. people have suggested reforms, but nothing done

3. so many conflicting interests

4. this would require amendment of UN charter, which is difficult (see Chap. XVIII)

5. concern about Sec Coun being “illegitimate” -- do something to make more representative?

3. Art. 27: Voting

1. Procedural matters settled by 9 affirmative votes

2. decisions on other matters shall be made by affirmative vote of 9 members including concurring votes of permanent members

1. does this include abstaining by permanent members? 

2. It probably shouldn't in theory, but in practice it's a good idea b/c otherwise nothing would get done

3. veto power was insisted upon by US and USSR

6. Chapter VI: PEACEFUL RESOLUTION OF DISPUTES

1. Art. 33: parties to any dispute shall first seek a solution by negotiation, mediation, conciliation, etc

2. Art. 36: Legal disputes should as a general rule be submitted to ICJ

1. hasn't actually happened in practice

7. Chapter VII: ACTION WITH RESPECT TO THREATS AND BREACHES TO THE PEACE, AND ACTS OF AGRESSION

1. Art. 39: 

1. Security Council shall determine whether there is threat to the peace, breach of the peace, or act of agression, and shall make recommendations or decide what measures shall be taken

1. at time charter enacted, idea of threat to peace pretty narrow, but now has expanded since end of Cold War – i.e bad humanitarian practices, overthrow of democratic government

2. could environmental problems be a threat to the peace?

2. Art 41: Enumerated Powers of Sec Coun 

1. economic and social sanctions, severance of diplomatic relations

3. Art 42: 

1. If  measures provided for in Art 41 are inadequate, may take such use of force a may be necessary to restore or maintain int'l peace and security

1. PROBLEM: Art. 43 agreements don't happen – would authorize use of force by UN army if it existed, but does it apply now? Is force authorized in absence of Art 43 forces? Is Art. 42 separate from Art. 43? 

4. Art. 43:

1. All members of UN agree to make armed forces available to Sec Coun on its call in accordance with a special agreements to be made

2. This agreement will government number and types of forces, etc,

3. shall be negotiated as soon as possible

1.  Right after adoption of charter, they did try to do this w/ US and USSR, negotiations etc. 

2. contemplating 500,000 troops available to Sec Coun, Air Force, tanks, etc. 

3. This would have meant when Sec Coun acted under Art 43, could have ordered US to provide 100,000 troops, USSR 100,000 troops, etc and X country to allow use of air space, and all countries would be bound. Permanent Members would have been able to get out of this w/ veto, so couldn't be forced to use forces, but other countries couldn't get out so easily. 

4. Sec Coun Charter very ambitious, but never happened b/c of Cold War. After Gulf War, UN wanted to implement Art 43 again, but US was still opposed despite end of Cold War. Reflects ambivalence of US towards idea of effective Sec Coun – one that could order member states to do things rather than beg

5. Art 46 and 47: Military Staff Committee

6. Art. 51: Right of Self-D

1. Nothing in the Charter shall impair right of individual or collective self-D if an armed attack takes place against a member of the UN, until the Sec Coun has taken measures to maintain int'l peace and security. Self-D measures shall be immediately reported to Sec Coun. 

7. GENERAL INTERPRETATION OF CHAP. VII POWERS

1. Use of force:

1. Been interpreted expansively, to include humanitarian disasters, mass starvation, etc

2. i.e. in Haiti, when gov't overthrown, Sec Coun authorized US to go in

3. most of these resolutions tend to refer to refugee flows as hook for why they need to interfere (would it be better to be honest and say humanitarian?)

2. Sen Coun has interpreted own powers generally:

1. ICTY, ICTR, etc created by Sec Coun acting under Chap 7

2. nothing in Sec Coun charter says anything about authority to create tribunals, but Sec Coun found it in its own authority

3. these institutions don't rest on state consent, but on inherent authority of Sec Coun

4. passed resolutions outlawing giving funds to terrorist organizations

5. created lists of states/companies implicated in giving money to terrorists -- once they decide you're listed, your bank accounts, all assets are frozen

6. Sec Coun didn't provide mechanism for challenging this, or due process – basically, US just hands them a list

7. has created dissent in UN about right to due process etc

8. Sec Coun operates as kind of gov't, w/ admin sanctions, but not clear what constitutional/human rights standards it's obliged to follow

9. Now, worry has changed from legitimacy of Sec Coun to fragility – US was able to totally ignore it when planning this Iraq War -- today, we have Sec Coun no longer blocked by US /USSR veto, but w/out military forces it was supposed to have

3. Art 42 interpreted to be independent of Art. 43

1. Korean War created unified command under flag of UN

2. Gulf War, likewise, Sec. Coun. Exercised authority under Art 42 by saying that states were authorized to use all necessary means to push Iraq out of Kuwait

3. rather than directing use of force, which could only do w/ Art 43 agreement, Sec Coun authorizes states to use force, “Coalitions of the Willing”

4. presumably might be illegal for states to do this w/ out authorization of UN, but maybe could do it anyway in unilateral self-D

5. there is air of legalism about this – Sec Coun at top of hierarchy in intl law, but once it gives its authorization, Coalition does whatever w/out accountability of UN, particularly as long as Permanent Member is member of Coalition. At that point, any effort to control what Coalition does is subject to the veto. 

8. Chapter VIII: REGIONAL ARRANGEMENTS

1. Art. 52: 

1. Nothing in the present Charter precludes the existence of regional arrangements relating to maintenance of int'l peace and security

1. organizations created for purpose of unilateral collective self-D -- NATO the first, then Warsaw Pact, then OAS, African Union, etc – some of these deal with whole set of regional issues, wider than just security

2. Art. 53:

1. Sec Coun shall utilize regional arrangements for enforcement action under its authority. But no enforcement action shall be taken under regional arrangements w/o authorization of Sec Coun. 

1. Idea is that “regional arrangements” can't take action w/o authority of UN, but UN can use them in enforcement actions

2. see Cuban Missile Crisis: US didn't claim Art 51 self-D rights, but claimed that Rio Treaty group had given regional authority etc

3. BUT – problem is that regional group couldn't act w/out authority of UN – and having already done it, UN couldn't give post hoc authority

4. Basically, Charter indicates Regional arrangements great, but need advance authorization of UN

5. but West Africa (ECOWAS) Group took action in Liberia / Sierra Leone civil wars led by Nigeria

6. did w/out authority, but seen as good that took action since humanitarian disasters

7. Sec Coun seemed to authorize ex post facto

8. so now growing sense that regional groups will act w/out prior authorization

3. Art. 54: Sec Coun shall be full informed of actions taken or contemplated under regional arrange. 

9. Chapter IX: INT'L ECONOMIC AND SOCIAL COOPERATION

10. Chapter X: ECONOMIC AND SOCIAL COUNCIL

11. Chapter XI: DECLARATION ON NON-SELF GOVERNING TERRITORIES

1. Deals w/ decolonization (see Namibia case on South African Mandate). 

2. Now almost irrelevant. 

12. Chapter XII: INTERNATIONAL TRUSTEESHIP SYSTEM

13. Chapter XIII: TRUSTEESHIP COUNCIL

14. Chapter XIV: INTERNATIONAL COURT OF JUSTICE

1. Art. 92: 

1. Int'l Court of justice shall be principal judicial organ of UN. 

2. Art. 93:

1. All Members of UN are ipso facto parties to Statute of ICJ

3. Art. 94:

1. Each Member of UN undertakes to comply w/ decisions of ICJ to which it is a party. 

2. If any party fails to comply, the other may have recourse to the Sec Coun. 

1. This has never actually happened

4. Art. 95:

1. Nothing in Charter prevents Members of UN from entrusting solution of their differences to other tribunals. 

5. Art. 96: Advisory Opinions

1. UNGA or Sec Coun may request advisory opinion on any legal question

2. Other organs of UN, or specialized agencies authorized by UNGA, may request advisory opinions on legal questions arising out of the scope of their activities. 

15. Chapter XV: SECRETARIAT

1. Very limited powers. 

16. Chapter XVI: MISCELLANEOUS PROVISIONS

1. Art. 102: 

1. Every treaty/int'l agreement entered into by a Member shall ASAP be registered w/ the Secretariat. 

2. Art. 103: Supremacy of the Charter in International Law

1. In event of a conflict b/t obligations of a Member under this Charter and obligations under any other int'l agreements, the Charter comes first

3. Art. 102:

1. Organization enjoys in territory of each Member legal capacity necessary for exercise of functions. 

4. Art. 103:

1. Privileges and Immunities of UN operatives. 

1. This is what  Romania got hung up on while holding special rapporteur basically captive. (ECOSOC Advisory Opinion)

17. Chapter XVII: TRANSITIONAL SECURITY ARRANGEMENTS

1. just about dealing w/ aftermath of WWII

18. Chapter XVIII: AMENDMENTS

1. Art. 108:  2/3 vote in UNGA, and then 2/3 have to ratify through nat'l constitutional processes. Among 2/3 have to be all permanent members of Sec Coun.

1. This is hard on purpose, since powerful members of Sec Coun didn't want rules changed on them etc. 

19. Chapter XIX: RATIFICATION AND SIGNATURE

USE OF FORCE

XVII. THE USE OF FORCE BETWEEN STATES

1. Traditional Law

1. Coercive Measures and Force Short of War

1. Self-Defense – The Caroline (US v. Brit 1842)

2. Proportionality

2. War in Traditional Int'l Law

1. War as Lawful Instrument of National Policy 

2. Neutrality

2. Pre-UN Efforts to Discourage or Outlaw War

1. Traditional Ideas:

1. jus in bello: governs the conduct of war (Geneva Conventions

1. treatment of POWs, civilians, etc

2. Grotius wrote a book about this

2. jus ad bellum: governs commencement of war

1. is this a war that could lawfully have been initiated?

2. Lots of restrictions on what you could do in peace

3. early rules very complicated, but in 19th century idea that war was lawful as means of nat'l policy was accepted, but problematic

2. Hague Conventions (1907, p. 926)

3. League of Nations Covenant (1931, p. 928)

1. didn't outlaw war

2. states obliged to submit disputes to League

3. states could have recourse to force when other state refused to arbitrate

1. take action to preserve territorial integrity of victim state

2. economic sanctions automatically applied to breach of covenant

4. 1928: League still in place, but US and USSR not parties to it

4. Kellogg-Briand Treaty (1928, p. 929)

1. outlawed war as instrument of domestic policy, but clearly didn't work

5. Nuremberg Charter and Trials (1946, p. 930)

1. was this at core really victor's justice?

1. Dresden was firebombed, etc. Should Britain have been charged?

2. Question about ex post facto punishment

1. where did they get idea that there was law prohibiting aggressive war?

2. Kellogg-Briand Pact? 

3. Even if accepted about valid obligation, said nothing about criminal liability

3.  UN CHARTER: PROHIBITION ON USE OF FORCE

1. Charter essentially outlaws most uses of force

1. but provides rules on when unilateral uses of force or self-D are justified, and collective use of force through UN system

1. Article 2(4): All Members shall refrain in their international relations from the threat or use of force against the territorial integrity or political independence of any state, or in any other manner inconsistent with the Purposes of the United Nations. 

2. Art. 51: Self-Defense

3. Art. 42/43: UN use of force

4. Regional Arrangements etc

2. Questions: 

1. What about humanitarian intervention? 

2. States generally didn't accept reading that this outlawed war

3. developing countries argue that “force” includes economic coercion – full scale food embargo against developing country can be as coercive as any use of force

3. Exceptions to rule against use of force:

1. intervention by consent: 

1. if state invites you in to help it, can be seen as collective self-D and not inconsistent w/ Art 2(4)

2. but can be very easily manipulated, you install someone and then they request you

3. (see USSR in Afghanistan, US in Grenada, Panama)

4. Invasion of Panama (p. 953): US installs new President, and then says he requested invasion. 

5. Also, problem of who can invite you to invade – 

6. Invasion of Grenada (p. 952): does Governor-General have right to invite invading army w/out going through Parliament?

2. treaties of mutual guarantee (p. 954)

1. ex ante consent to intervention in your state, but new gov't might not consent

2. i.e. in Panama Canal treaty – I, Panama, invite US to interfere in later affairs if subsequent gov't acts in way inconsistent in way we are acting now

3. what about OAS treaty requiring all American states to be democracies-- provides that in event of coup, other states can interfere?

4. Self-defense As Exception to Rule Against Use of Force

1. Traditional Model

1. Caroline (1837, p. 922): dispute b/t US and UK. Canada force crosses border, etc. Establishes Webster rule of self-D: necessity of self-D must be instant, overwhelming, and leaving no choice of means, and no moment for deliberation

2. traditional requirements of Self-D

3. necessity: have to show no other possible measures – further negotiations, other sanctions

4. proportionality: response has to be proportionate to the cause

5. imminence: in response to armed attack

2. Under UN:

1. Art. 51 is narrowly defined b/c crafted alongside robust Chap 7, idea that you can only self-defend until the Sec Coun has “taken measures to maintain int'l peace and security”

2. Why did UN limit so much?

3. the more expansive exceptions become, more likely it is that states will use as a pretext

4. could give rise to pretextual behavior that could eventually undermine prohibition on use of force

5. counter-argument:

6. upholding of peace and security depends on their being more power internationally than just response to attacks on peace and security

7. charter tried to deal w/ this in chapter 7. Self-D allowed b/c sometimes it will take awhile for Sec Cou to get there etc.

8. Art. 51 depends on  powerful Sec. Coun. Sec Coun doesn't have the military powers it was supposed to under Art. 43, so maybe Art 51 is void? States themselves have to carry out Sec Coun fxn, need broader right to self-D

9. expanded ideas on use of force (p. 962). Most gov't have been reluctant to expand use of force to include these, fear that would undermine basic prohibition.

10. to rescue political hostages

11. against officials or installations in foreign State believed to support terrorists

12. against troops, planes etc believed to threaten imminent attack 

13. retaliatory force

14. against gov't that has provided arms etc to insurgents in 3rd state

15. against gov't that has allowed territory to be used by 3rd state

16. in name of collective defense (or counterintervention) against a gov't imposed by foreign forces 

5. Anticipatory Self-Defense

1. Preemptive

1. Traditional

2. Caroline model of imminence

3. Modern Questions:

4. what kind of anticipation is permissible w/in int'l law regarding self-D? 

5. In today's world, launching missiles much faster than massing troops. This could be argument for allowing preventive. 

6. Cuban Missile Crisis (p. 950, p. 970)

7. US didn't claim pre-emptive self-D w/ Cuban missile crisis, rather claimed that Rio Treaty group had given regional authority etc

8. Why? Once you open door to this, everyone will take advantage. Also, how would you prove this? (see p. 970)

9. Israel v. PLO (p. 966): 

10. 1985 -- Israel thinks PLO is a danger, and they have headquarters in Tunisia. Launches air attack against them

11. Condemned by Sec Coun. 

12. Israel v. Iraq (p. 971)

13. 1981 -- Israel bombs nuclear reactor under construction in Iraq

14. very controversial, b/c no imminence, but should it matter that nuclear weapons could destroy everything. Less imminence required?

2. Preventive Self-D: US v. IRAQ

1. Basically

2. Preemptive = more imminence; Preventive = gathering threat

3. Iraq is first major situation when “preventive” was used – in Nat'l Security Statement, but this could be political statement as opposed to legal statement. 

4. Question of whether Chapter 7 authorization from 1990 is still valid. Just have to determine if threat to the peace or not (Chapter 7 is subject to 2(4) through determination of breach/threat to the peace)

5. Nat'l Security Strategy of 2002

6. issued before war, tries to expand self-D dramatically, to be less on Caroline model and more on Cuban Missile model

7. administration asserted, w/ some reference to int'l law as justification, a kind of preventive self-D policy for US

8. Arguments for Preventive Self-D: dangers of proliferations of WMD, nuclear weapons, existence of combination of rogue states and private actors, problem of deterrence

9. Basically, you are worried about hostile state but no imminence -- idea of rogue states, terrorists, need to keep states from housing terrorists while they plan actions

10. “We could not longer follow Art 51's strict definition of self-D but had to take into account hostile regimes w/ weapons that could be used against US.”

11. nuclear weapons makes situation take on particular aspect – if you have to wait until nuclear weapons in air to respond, you're dead

12. also, do terrorist groups have same incentives, etc to work w/ deterrence? Kind of threat isn't annihilation of everyone as during Cold War, but could be massively destructive -- w/ suicide bombings, clear dying in cause doesn't look so bad, deterrence won't work

13. What about limited doctrine of proportionality?

14. This has been continuing issue w/ Israel (continuing self-D v. anticipatory self-D – idea that each terrorist attack is connected v. separate attack, they claim connected so continuing self-D

15. can US attack anywhere around the globe where it believes there are enemies?

16. Ongoing war v. imminent threat?

17. If Al Queda attacks every 3 years, is Caroline imminence notion satisfied at any moment?

18. This gets into Alvarez-Medellin problem of enforcing law in territory of another country, or use of force in another country, or on high seas?

19. Seems that crucial point may be quantum of damage that could be done by terrorist with WMD: states during superpower conflict could be deterred, but here principles of mutual deterrence won't work in the same way

20. worry is that there are loose nukes that could cause catastrophic damage

21. threat can only be met by preventive approach -- if you look across border, and see bigger and more powerful state arming, do you just wait and see?

3. Arguments Against Allowing Preventive Self-S

1. Generally destabilizing to world order 

2. really potentially bad consequences of saying that preventive self-D is allowed even when security of state is threatened.

3. Hobbesian state of nature: States will be all against each other, suspecting one another – leads to more likelihood of aggression, moving away from default of no force/stability

4. problem of accountability – what if you attack, and then turns out you were wrong

5. states don't go to jail, but do suffer consequences for violation of int'l law -- US has suffered consequences for failure to find WMD

6. but are consequences enough to support regime of preventive use of force?

7. Bad incentive for states to obtain the weapons becomes greater – q. of whether it's possible for one state to out-strip the other – will Iran get WMD before US attacks, or will US get there first? Nuclear weapons can immunize you from attack (N. Korea), so state like Iran really wants them 

8. Unnecessary: One answer to worries about threats is collective mechanism for dealing with it -- we aren't in Cold War, we have the Sec Coun, and traditional law can deal 

4. Different types of anticipatory force exist:

1. Collective Sec. Council force: most people see this as lawful, for UN to determine this collectively

2. Unilateral action  (i.e. US decides that state is threat): very little support for unilateral determination that a state can decide that another is presumptively dangerous and deserves force, isn't exactly self-D in any traditional sense

3. Iraq poses question of whether preventive self-D is lawful in intl law (For Afghanistan, Sec Coun passed resolution acknowledging 9/11 as an attack that might warrant reprisals (but not clear permitted), but not Iraq.)

5. Invited Self-Defense

1. Generally

2. Based on Art 51: nothing shall impair right of individual or collective self-D in case of an armed attack on a Member of the UN

3. Nicaragua (ICJ 1986, p. 855): 1979 – Sandinistas overthrow Somoza. Similar movements, inspired by Nicaragua, in Salvador and Guatemala. 

4. Nicaragua claim against US for violations of customary and treaty law -- attacks on oil pipelines, port facilities, naval patrol boats, mining of ports, as well as training, arming, equipping etc counter-revolutionary forces (contras) seeking to overthrow the gov't. 

5. Claim of US was that Nicaragua engaged in “indirect aggression” against El Salvador --  massing arms in the country, sending arms across the border to El Salvador (indirect), chased the Contras across the border into Honduras, where they had bases -- this was clear use of force against Honduras, but Honduras was clearly harboring insurgent group attacking the Nicaraguan gov't -- (this issue was not resolved in case). 

6. main question was “indirect aggression” against El Salvador -- US says this kind of activity, revolutionary forces trying to overthrow gov't, should be recognized in context of Cold War as indirect use of force warranting collective self-D. US says engaged in collective self-D under Art 51. 

7. Holding: In order for there to be legitimate collective self-D under Art 51, victim state has to request it -- 3rd state can't decide unilaterally that they need it

8. In this case, Salvador requested later – after suit was filed – but obviously cover up, and needed to happen ex ante (for instance, Kuwait declared it had been declared after Iraq attacked, and requested aid)

9. Also, moving arms into El Salvador isn't enough to say “aggression”. By sending of armed bands, groups . . . which carry out acts of armed force against another State,” Nicaragua is violating int'l law, but not doing anything that gives rise to right of collective self-D. If what N had done rose to level of armed attack, US would have been justified in its response. El Salvador has right to take proportionate counter measures, but not collective self-D.

10. general principle of law – counter-measures aren't supposed to be collective

11. what's difference b/t counter-measure and self-D? Probably leaving your borders to actively pursue other state – i.e. mining Nicaraguan harbors, not just defending Salvador

12. Collective act of counter-measures might be much stronger than the single state, especially if attacked state if weak -- possibility of escalation of dispute, esp. since no political body w/ capacity to judge whether violation took place to begin with. Here. US could give El Salvador money or whatever, but no right to take collective counter-measures

13. BUT – does this allow indirect forms of aggression to succeed, does this make i-law the handmaiden of illegal uses for force that threaten the security of states

6. Claims of Permissible Uses of Force For Benign Purposes

1. Generally

1. Repeated suggestions that Charter should be interpreted to allow use of force for “benign purposes” like ending gross violations of human rightsprotecting nationals, rescuing hostages, promoting or maintaining democracy, socialism, or self-determination. 

2. Protection of Nationals (p. 973)

1. Traditionally justified as self-D, but a great deal of debate. Used by US as justification for Grenada invasion. 

2. Pro:

3. imminent threat of injury

4. failure or inability on part of territorial sovereign to protect 

5. measures of protection strictly confined to protecting from injury

6. Con:

7. opportunities for abuse

8. Entebbe doctrine: Hostage rescue, b/c narrower exception, is more tolerable 

3. Intervention for Democracy

1. Reagan Doctrine (p. 977):

2. US can intervene by force to defend, maintain, restore or impose democratic government

3. Brezhnev doctrine (p. 977):

4. right of socialist states to intervene in another socialist state when socialism there is threatened

5. Problems:

6. ICJ outlawed both doctrines in Nicaragua (p. 978)

7. enormous potential for abuse

8. these really went away w/ Cold War, but hear echoes of it in Bush rhetoric for Iraq. 

4. Humanitarian Intervention

1. Generally:

2. many people make arguments for humanitarian intervention as moral imperative – could you stand by and let another Holocaust happen?

3. Debates became newly important w/ Kosovo crisis – some people say shows time to allow humanitarian intervention, others don't want to loosen prohibition on force of Charter. 

4. Examples cited in favor:

5. India interferes in Bangladesh to help them separate from Pakistan – widely viewed as illegal, but nonetheless good

6. Tanzania interferes in Uganda to overthrow Idi Amin (then they install someone bad, and becomes another dictator)

7. BUT – none of these claimed humanitarian intervention, since so sketchy – said self-D under article 51. 

8. Kosovo

9. there were serious human rights violations, though weren't the worst violations of human rights in Balkan wars.  Much worse in Serbia, etc – almost as though western countries had bad conscience. BUT – Milosevic's treatment of Kosovars had been historically awful, and looked like it could turn into disaster

10. problem was that Security Council wouldn't pass resolution authorizing humanitarian intervention, b/c Russia was going to veto (traditional alliance w/ Serbia). After intervention began, Russia started effort to pass resolution condemning this, but there was support for NATO intervention. (but there was no resolution in favor, either)

11. Kosovo is one humanitarian intervention that seems to have been legitimized, esp. since first where actually specific (India/Tanzania didn't claim this). US has relied on Kosovo in defending Iraq, saying that established legitimacy of acting outside Security Counsel. 

12. Arguments for Humanitarian Intervention

13. moral compulsion to intervene to save lives

14. prevents states from having to do things w/ pretext for this (puts cards on table)

15. may lead to increased regional stability

16. hard to get Security Counsel resolution, SC basically doesn't fxn this way under Chap 7. which is argument for letting states do it on their own

17. Arguments Against

18. easily used as pretext

19. may destabilize region (Kosovo got worse after NATO bombings)

20. encourages judgments like “we think Sharia is inherently humantarian violation”

21. just use Security Counsel (BUT -- you could wind up w/ Rwanda, when they couldn't get resolution). In this case, you can at least say world agrees this is crisis. 

22. non self-D uses of force don't get Sec Coun legitimacy

23. not equally enforced --  There are states willing to intervene w/ respect to own interests in Kosovo, but not Rwanda (BUT -- if we think we can hold states to requirements of humanitarian intervention, why require consistency if alternative is no one does it at all?)

24. sovereignty issues – who are you to intervene in our Civil War? You wind up like US in Nicaragua, Reagan doctrine – how do you decide?

25. Was it lawful in Kosovo? (see criteria for human. intervention p. 995)

26. Violations extremely grave – genocide or similar atrocity

27. victim support: complicated, b/c the Kosovars didn't have political independence such as to “request” intervention, but 

28. exhaustion of other solutions

29. intervention itself will cause less harm than is being caused? (How long will forces need to be kept there? What happens if they're withdrawn prematurely?)

30. prompt departure: int'l forces go, do what they need to do to improve situation, and then leave without strings or conditions

31. they act in a way that's consistent w/ pure motives -- act so as to further humanitarian aims and not to further their own interests

32. World support: strong, almost unanimous support in Europe, NATO unanimous support, no condemnation from anyone else

33. Problems with these Conditions

34. can we expect countries to spend untold resources to improve human rights in other countries, following all these requirements? Lots of int'l lawyers worry about this, so don't want to recognize lawfulness of humanitarian intervention (could you ever really carry it out a way that would ever be justifiable?)

35. How to deal w/ issues of “support” – i.e. Gulf War 1 v. Gulf War 2? Seems like these differences in reactions attach to whether conflict is legitimate or not – violations of int'l law might show up in less support. 

36. is there a duty to respond to genocide?

4. UN CHARTER: COLLECTIVE USE OF FORCE (p. 1006 – 1025)

1. Role of Security Council

1. Generally:

1. By Charter, should have Art. 43 forced, but never has. 

2. Basically irrelevant during Cold War, although did agree to assist Korea (Soviet rep was absent, so couldn't exercise veto). 

3. In absence of Art 43 agreements, Council only begs states to make forces available.

4. Generally does this not under UN flag, but by “coalitions of the willing”. These states carry out actions on their own, w/out further accountability to UN, and no mechanism in place to show that actions accountable. 

2. Gulf War: 

1. first time the Sec Coun after Cold War able to act in anticipated form of the Charter: economic sanctions, diplomacy, and finally 

2. resolution 678 authorizing forces going in to use all necessary force to oust Iraq from Kuwait and restore int'l peace and security to the region

3. resolution 687 decides that Iraq shall unconditionally accept the destruction, removal, or rendering harmless of all weapons.

3. Gulf War Resolution and Reverse Veto 

1. Notion of reverse veto: lifting of resolutions requires a new resolutions. Basically, one permanent member can keep in place sanctions regime that rest of world doesn't agree with (i.e. sanctions in Iraq). 

2. One way to deal with this is to write termination, subset agreement, into Resolutions

3. After Iraq War over, US and British claimed authority under Resolution 678 to bomb, protect Kurds in North, etc – claimed still in force

4. Small issue for awhile, but for 2nd Iraq War – US and Brits said authorization for another use of force. The line “int'l peace and security” in Resolution 678 was used by US to justify attacking Iraq again after 10 yrs

5. Now other members of Sec Coun don't want to pass any more resolutions finding anyone a threat to int'l peace and security so as to not create ongoing blank check for Art 39 use of force

2.  “Until” clause of Art. 51

1. right to self-D until the Sec Coun takes measure to restore int'l peace and security. When SC met on Iraq and decided to restore sanctions, etc, it was doing what it thought was necessary to restore peace and security

1. In Iraq case, SC says already done with sanctions, so inherent right of self-D “until” no longer available. 

2. US says going to invade Iraq whether SC authorizes it or not, so if you want to get involved, better agree that 678 still in force. 

2. How do you know when SC taking necessary measures to restore int'l peace and security? Even during Cold War, would pass resolutions. What do they have to do before until clause kicks in?

JURISDICTION

XVIII. BASES OF JURISDICTION

1. Generally

1. Three types of jx:

1. jx to prescribe (legislative jx)

1. question of whether US law applies to activity, broader than just legislative jx, b/c most of regulatory law made by administrative agencies even domestically

2. courts often make law as well

3. basically, any legal/regulatory norms

2. jx to adjudicate (judicial jx)

1. question of whether law applies to person

2. problems of personal jx – think Asahi or Int'l Shoe

3. difficulty comes when judicial body has as D person who is domiciled in another state

4. under Asahi, due process analysis; under I-law, other ideas

5. other states particularly object to Burnham “tag” jx

3. jx to enforce (executive jx)

1. question of whether law can be enforced w/ respect to person. 

2. Alvarez problem: can you send agents into another state to enforce your laws there?

3. In general, no – can't enforce laws in territory of another state

2. all jx must be defined under municipal law. 

3. Conflicts of laws rules define limits of legislative, judicial, executive jx

1. rules may be same or stricter than those of Constitution. 

2. US court may refuse to give recognition to foreign judgment even if recognition wouldn't go past Constitution 

4. Biggest Issues:

1. regulatory policy – Sherman Act, merger laws, comity

2. political use of economic sanctions.

3. Nationality jx over legal persons – regulating actions of branch located in foreign countries

1. conflict of laws – we have much more extensive discovery practice, runs into problems w/ bank secrecy etc

4. extension of habeus corpus (i.e. Rasul)

5. Immunity v. jurisdiction 

1. see FSIA, AEDPA, Act of State, etc

2. Comity:

1. w/ judicial branch, really just “be polite”, discretionary.  

2. W/ jx to prescribe, comity is mandated by rules of int'l law

1. “how is int'l law incorporated into the constitutional system”? Congress has authority to disregard customary int'l law if it wants, and courts will interpret this statute

2. BUT – Charming Betsy rule – try to avoid this clash, clear statement rule. If forced, will uphold domestic law over int'l law. But as matter of history, courts have interpreted statutes to be in accordance w/ int'l law even where language might suggest otherwise

3. presumption of no extraterritoriality – see dissent in Hartford Fire

3. Basic Principles of jx in R3FRL: Jurisdiction depends on the interest that the state, in view of its nature and purposes, may reasonably have . . . and on the need to reconcile that interest w/ the interests of other states in asserting jx. 

1. territorial principle

1. whatever happens on territory of state 

2. Objective territorial practice: crime started abroad but consummated locally [effects doctrine – Alcoa]

1. bank cases – they didn't even have to intend to have effect, but they did. Laws

2. Central controversy is Sherman Act – which doesn't itself specify scope of application, so early on courts interpreted to only apply nationally – but later they interpreted to be international b/c was incentive to form “territorial firewalls”

3. subjective territoriality: crime started domestic but carried out abroad.

2. nationality principle 

1. persons or things of its nationality

3. passive personality principle 

1. link is victim status -- regulates activity of non-nationals outside state, when victim is a US citizen (if US national killed in France, Frenchman guilty under US law)

4. protective principle 

1. protecting itself against acts, even if occur outside State and perpetrated by foreign nationals, that threaten State

5. universal principles

1. certain activities so universally condemned that anyone can exercise jx, even if not otherwise reasonable under 403 analysis. 

4. 402: Bases of Jx to Prescribe (p. 1091)

1. territorial

1. conduct w/in territory

2. status of persons or things w/in territory

3. conduct outside territory intended to have substantial effect --

1. this is effects doctrine – highly controversial

2. conduct of national outside as well as inside territory

1. usually comes up w/ corporations (nationality of corps) -- parent company in US controls the subsidiary, but subsidiary is national of another state. Q to what extent can US exercise jx to prescribe over the subsidiary?

5. 403 : Limitations on Jx to Prescribe (p. 1091)

1. Even if one of bases from 402 is present, a state may not exercise jx to prescribe over a person or activity having connections to another state when it would be unreasonable

1. shall not exercise jx to prescribe when exercise of such jx would be unreasonable 

2. Reasonableness is determined by evaluating all relevant factors, includes 

1. link of activity to territory  . . . 

2. Link of activity to regulating state

3. character of activity to be regulated

4. extent to which another state may have interest in regulating activity 

3. when it would not be unreasonable for two states to exercise jx, but prescriptions for the two states are in conflict, each state has obligation to evaluate own as well as other state's interest – and should defer to other state if that state's interest is clearly greater

1. this is actually innovation of R3FRL – noted that in globalized world, many states would have jx under traditional bases. Have to limit conflicts. Use concept of reasonableness to limit. Not huge limitation, since still could be reasonable for multiple states. Mitigates rather than solves conflict.

2. in theory, could be complete solution (list of factors, then balancing act), but hasn't worked like this

3. US courts never analyze “reasonableness”

6. Territorial Principle Jx to Prescribe

1. Persons and Things Inside the Territory

1. Schooner Exchange v. McFaddon (SCOTUS 1812, p. 1093): The jx of the nation w/in its own territory is exclusive and absolute. 

2. Pennoyer v. Neff 

1. jx extends to the boundaries of each state, and not beyond

2. fundamentally, though not exclusively territorial

3. Presumptions

1. strong presumption in, say, US law that even though legislation general in nature, should be interpreted as having territorial limit 

2. rebuttable presumption that US law only applied in country. See Title VII case where Court didn't apply it to someone working for US company outside of country

3. Rasul problem – extraterritorial habeus corpus

4. 2241, habeus statute, says courts generally open. But, again, legislation assumed to be territorial unless otherwise specified.

5. Rasul has short discussion by Stevens about what to think of extra-territoriality while thinking of whether to extend habeus corpus to folks in Gitmo. Holding: Statutory habeus extends, but only b/c of exclusive long-term control over area. 

6. Constitutional habeus – who knows? Suggests maybe. 

2. Outside the Territory—Objective Territorial Principles [Effects Doctrine]

1. Generally:

1. this is fraught issue, conflicts b/t US and European allies have been particularly sharp in this area -- US asserts very broad principles on which justifies jx; European allies and others oppose such broad assertions of jx authority.  

2. these countries will also assert dubious jx when their interests are at stake (p. 1111)

3. Assertion of extraterritorial criminal jx more problematic than civil -- 

2. REGULATORY POLICY

3. US has been leader in regulatory policy. Recently, controversy w/ W. Europe – anti-trust law, securities regulation, etc

1. increasingly globalized int'l economy, what happens outside state has large effects on what happens in the state, possibility of conflicts of jx increase 

2. states have legislated outside territory on increasing basis -- room for int'l friction over conflicting jx grown since WWII: basically, one state wants to regulate outside state b/c of internal impact, and another state disagrees w/ regulation being imposed

4. US imposes antitrust policy to include unlawful anticompetitive practice on companies abroad, whose behavior impacts US economy. Especially in earlier periods, but still today, different policy opinions on competition issue. US more aggressive on antitrust law, used to be only country w/ antitrust rules. 

5. merger cases made complicated by US law governing whether foreign co can merge or not

6. Sherman Act

1. when P sues under Sherman Act for anticompetitive conduct, if succeed in showing liability, then entitled to recover treble damages (punitive measure)

2. this is unique among countries, and very worried about treble damages being imposed on their companies. 

3. BUT -- in last 10 yrs, Euro competition policy has tended to converge w/ US policy. This has lessened disputes, but can see in Hartford Insurance that still major problems. 

7. United States v. Aluminum Co. of America (2nd Cir. 1945, p. 1093):

1. Rule: it is settled law that a State may assert liabilities, even on persons outside territory, for conduct outside its borders that has consequences within that the state reprehends. 

2. Holding: even though agreements were made abroad, since they were unlawful under US antitrust law and intended to have unlawful effect on US imports we have jurisdiction over them. 

3. where foreign companies acting outside US engage in anti-competitive practices w/ aim of affecting US market AND actually have effect, justified under US law to regulate

4. This is classic effects doctrine. 

8. Hartford Fire Insurance v. CA (SCOTUS 1993, p. 1097)

1. Facts:  As far as British concerned, fine to have their re-insurance companies talking to each other and coming up w/ common policy about what they would offer. Could mean they would be rather restrictive, but oh well. In US terms, this is a cartel restraint of trade by re-insurance (although might have been happier if terms were favorable to US insurance companies). Antitrust liability. Brits say no, doing what Brit policy permits. Comity. 

2. Holding: There is nothing in British law saying they have to do to this. There is something in US law prohibiting. So court says no conflict, b/c can just quit doing it. Don't have to worry about conflict. 

3. Significance: 

4. US has prescriptive jx under effects doctrine Sherman Act (Alcoa) 

5. did Brit companies have intent, as Alcoa specified? (Later court had said even if no intent, but effects are substantial, can exercise jx). “Substantial effects” prove that US has some significant interest in regulating. So either some effect + intention, or substantial effect + no intention

6. Souter says this has major effect on US insurance market – certain provisions won't be available, and they won't be able to include them in their policies. For him, decisive point is that companies can actually comply w/ both laws, so no reason not to. 

7. Does this agree w/ R3FRL 403?



8. no, b/c doesn't go through reasonableness analysis

9. discuss parties being regulated – US nationals v. no

10. degree of conflict w/ Brit policy

11. Dissent (Scalia)

12. There are 2 kinds of comity, judicial and prescriptive. Judicial comity is almost like forum non, discretionary – you know law applies, but saying non-justiciable. 

13. Legislative comity – unclear that law applies. You need to assume no extraterritoriality unless Congress says otherwise, b/c otherwise interfering w/ foreign sovereign. Sovereigns accord each other respect by limiting the reach of their laws, and judiciary must assume Congress has done this. 

14. Does this go to “no statutory habeus outside US”? Yes, b/c argument is that steps on toes of other laws. 

15. invokes 403 and does reasonableness analysis, saying that's what CIL requires. CIL doesn't require to override Sherman Act  -- this is all w/in Charming Betsy principle (when Congress regulates w/ general language, up to court to interpret scope of statute and take into account CIL)

9. US v. Nippon Paper Industries Co. 1st Cir. 1997, p. 1102):

1. Facts:  First time US gov't brought antitrust criminal action against companies engaging in cartel for fax paper that had raised the price in US

2. Question: is there a difference b/t criminal and civil liability w/ respect to extraterritorial jx? Heavier burden w/ criminal?

3. Holding: basically declines to decide the question. Says already decided that Sherman Act extends to stuff having impact on US market. Doesn't matter if criminal or civil, since language is exactly the same. 

4. Dissent:

5. maybe language of Sherman Act is the same, but principle of Charming Betsy creates clear statement rule and makes legitimate to interpret same language in different ways (criminal v. civil) 

6. Basically -- go very far w/ Charming Betsy to ensure int'l law not violated

10. Hoffman LaRoche v. Empagran (542 US 155, 2004)

1. Facts: global vitamin cartel setting prices high for everyone, Ps were Ecuadorean saying high prices damages Ecuador and violated US law. Basically, effect on Ecuador, but also on US – so foreign nat'l can sue for foreign harm, including treble damages

2. Holding: court held US law didn't apply – applied Charming Betsy principle, looked to R3 for reasonableness test, and concluded on that basis that unreasonable for US to extend jx in this case. Although there might be domestic harm from cartel, foreign harm independent of cartel. Willing to allow US nationals to sue for damage to economy, but not foreigners as unreasonable extension of US law. 

3. Significance: much higher degree of deference than in Hartford. Probably could have asserted jx, especially after Nippon. 

11. TRADE CONTROLS FOR POLITICAL REASONS

12. Generally

1. other issues have arisen in more politically sensitive context – trade controls imposed for political purposes (i.e. sanctions, embargoes)

2. US has developed lots of law to unilaterally impose economic sanctions. Could be multilateral if get Security Council to agree, but usually unilateral

3. US been much more willing to use sanctions to achieve foreign policy aims -- many other countries don't agree with tactics, particularly on Cuba, have even encouraged own companies to trade w/ Cuba

4. sometimes creates problems – i.e. US says French subsidiary of US company can't trade w/ China, France orders it to do so

13. Trading with the Enemy Act (TWEA)

1. passed during WWI, can't trade w/ Germans

14. in 1970s, after Vietnam War, passed whole bunch of laws governing US conduct

1. limited Trading With the Enemy Act to apply only during wartime

15. International Emergency Power Act (IEPA): Prez has authority, even during peace, to declare emergency foreign policy 

1. allows imposition of extensive sanctions on “emergency” basis, Presidents have used this very frequently.

2. Elaborate regulatory regime, done thru Treasury Dep't, Office of Foreign Asset Control (??)

3. all involve trading b/t US persons and foreign state or its nationals

4. many countries have been subjected to this

16.  Helms-Burton Act of 1996 (p. 1108)

1. Generally

2. embargo against Cuba at that time very strict (it's varied over the years), and Congress passed law saying couldn't be reduced at any time

3. at core is prohibition in “trafficking in confiscated property owed by US nationals” - 

4. issue of appropriation of private property: Americans assert Cuba obliged to pay compensation for expropriated property, but of course no compensation

5. basically applies to any property that was in Cuba and was appropriated by Cuban gov't -- could apply to sugar on a farm that was owned by American, nickel in a mine owned by US company

6. Controversy

7. under law, if Canadian, Mexican etc purchases sugar from Cuba, that transaction, even though happens abroad, is prohibited in the US, there could be treble damages, etc

8. law leads to enormous controversy, b/c normal transactions w/ Cuba suddenly illegal in US, could be subjected to lawsuits

9. Effects Doctrine Justification

10. idea: sanctions justified b/c of effects on US economy of Cuban expropriations. Theory is that Cuba adopted this policy in way that harmed US nationals in X way, so objective territorial jx. 

11. Problem: 

12. taking effects doctrine further and further from initial act, and regulating 3rd parties in 3rd countries transacting property covered under it

13. here you aren't regulating Cuba's decision to expropriate, but whether or not 3rd parties will engage in transactions. Extends to more remote transaction – not expropriation, but 2ndary transactions in that property down the line

14. also time problem – 35 year gap

15. H-B Act also refers to nationality principle jx (?? Does it?)

16. Problem: doesn't distinguish b/t property owned by people who were US nationals at the time, or people who were Cuban nat'ls, and then became US citizens after revolution

17. Also, normal remedy for expropriations is compensation, not specific performance. So US can't really say that this property is stolen, contraband

7. Jurisdiction Based on Nationality

1. Blackmer v. United States (SCOTUS 1932, p. 1111): (related to Teapot Dome scandal). 

1. Question: Basically, is it OK for US to assert jx over a citizen domiciled in France?

2. Yes: even if you're in France, you're still US citizen (still no reasonableness analysis required)

2. Nationality of Legal Persons :

1. R3FRL 414: A state may exercise jx to prescribe for limited purposes w/ respect to foreign branches of corporations organized under its laws or w/ principal place of business in State. (list of conditions)

2. Generally:

1. Subsidiaries and nationality jx have lots of reasons to incorporate in the state of domicile--tax incentives, etc

2. frequently country wants them to do this, so can regulate, but the country where parent company located wouldn't be able to regulate

3. This became common practice

4. BUT – US began asserting in 1960s that ownership and control may be sufficient grounds for exercising nationality jx, and this led to controversy

3.  to what companies can state offer diplomatic protection?

1. Traditional-- only to own nationals, only state of incorporations

2. Barcelona Traction (Belgium v. Spain) (ICJ 1970, p. 441): Canadian company with Belgium nationals as stockholders sues Spain for damages. Does Belgium have a right to sue on behalf of its nationals? Nope. The national state of the company is the one that can bring the suit. 

3.  Jurisdiction Based on the Nationality of Vehicles and Objects (p. 1122)

1. Convention on Int'l Civil Aviation (p. 1123)

2. Exploration of Outer Space (p. 1124)

3. Convention on Int'l Civil Aviation (p. 1124)

4. Convention on Offenses Committed on Board Aircraft (p. 1127)

5. Convention for the Suppression of Unlawful Seizure of Aircraft (p. 1128)

1. see Lockerbie case w/ Libya, claimed it had no obligation under Montreal Convention to extradite terrorists, could just prosecute them (but wouldn't)

8. Passive Personality Jurisdiction 

1. History:

1. activity outside state, actor is foreign citizen, only link is victim

2. Passive personality always weakest. In the past,  least reliable source of jx, disregarded. 

3. France accused Turkey of doing this in Lotus, and court didn't indicate whether this would be ok or not (Court said it was actually based on effects doctrine (“shooting across the border”))

4. PP largely rejected in traditional int'l law

2. Modern

1.  has had rebirth in recent years, mostly by US

2. under what circumstances plausible?

1. Any US citizen killed abroad by foreign national?

2. Should it apply to any crime?

3. Maybe limited to int'l crimes?

3. Began w/ drug offenses: case where DEA agent killed in Lat Am country. US wants to prosecute. 

1. Went from drug cases to terrorism. Seems less controversial w/ terrorism. 

4. Strongest case: victim killed b/c US national (singled out for “personality”)

3. United States v. Fawaz Unis (DC Circuit 1991, p. 1118): Guy hijacked plane w/ Americans on board in Lebanon. Court got him on passive personality jx -- 

1. A state may punish non-nationals for crimes committed outside its territory against its nationals. 

2. Courts should hesitate to give penal statutes extraterritorial effect w/ clear intent. Problems w/ international law, generally would apply Charming Betsy. But this shows clear congressional intent to authorize prosecution of those who take Americans hostage abroad. 

4. Achille Lauro (1985, p. 1121): PP Statute USC 2332: Limitation on pp prosecution: “no prosecution shall be undertaken by US except on written certification of Atty General . . . such offense intended to coerce, intimidate, or retaliate against a gov't or civilian population”

5. US v. Yousef (SDNY 1996, p. 1122): gotten under 2332 and other statutes, even though no US citizens injured. 

6. US v. bin Laden (SDNY 2000, p. 1122): Charges of bombing US embassy, and conspiring to kill US nationals. Slightly better case, b/c actually attack on US soil b/c embassy. 

9. Protective Jurisdiction

1. Generally:

1. allows single case jx over individual behaviors which have minimal effect, but still imply state interests (i.e. Yousef)

1. doesn't require “substantial effects” -- just one lie to immigration official will do it.

2. enough that threatens interests of the US. 

2. **could you have anticipatory effects doctrine? Event hasn't taken yet, but will have big effect?

2. Yousef: 

1. Protective principles: Test run for attacks planned on US planes. 

1. p. 34 opinion – court says “for counts 12-18, jx is justified on protective principle, pp principle, and effects doctrine

2. emphasizing state practice to be looked to, not what scholars say, not what R3 says

3. but when it talks about what had been controversial – passive personality, protective – just asserts that these are permitted under CIL w/out trying to prove this

4. Count 19 – even more extensive interpretation – this is Japanese person killed on place going Manila – Tokyo -- no cxn b/t flight and US

2. court says no universal jx on air bombings, rather protective principle.

1. Don't like to rely on universal jx, expand, b/c it can always be used against your nationals (Henry Kissenger problem) 

10. Universality Principle Jurisdiction

1. Generally

1. activity so universally condemned that commission is deemed to engage any state -- piracy, crimes against humanity (war crimes, genocide), slave trade

2. only thing R3FRL doesn't impose “reasonableness” on – doesn't have to be “reasonable” jx, pass through 404 balancing factors, b/c offended preemptory norm

3. recognized in UN Convention on Law of the Sea for piracy (p. 1136)

4. Israel relied on this for seizure and execution of Eichmann in Argentina (p. 1136)

2. Ex Parte Pinuchet (UK 1999, p. 1139): 

1. UK House of Lords finds that “the jus cogens nature of the int'l crime of torture justifies states in taking universal jx over torture wherever committed.”

2. will only work for crimes committed after torture made a universal crime by Torture Convention of 1984, b/c this created exception to otherwise applicable immunity of present and former heads of state. 

3. Belgium v. Congo (ICJ 2002, handout)

1. Facts: 

1. in early 1990s: Belgium passed universal jx statute (Spain already had one, US used ATCA for universal civil jx). Belgium issued arrest warrant for sitting foreign minister of Congo, for human rights violations in Congo, by Congolese, circulated through Interpol (int'l warrant, in principle made impossible for minister to go anywhere). Nothing that had happened had anything to do w/ Belgium, but Belgium turned its courts into kind of global human rights court. 

2. Counterclaim: 

1. In response, Congo brings suit in ICJ. Claim 1: universal jx statute itself violated CIL (exercise unjustified, at least for war crimes and crimes against humanity). Claim 2: foreign minister entitled to immunity

2. By time case argued and decided, Congo dropped the first claim.

3. Holding: he has immunity, and Belgium disrespected it. 

4. Significance:  Basically – significant controversy internationally about whether or not universal jx is legitimate concept

4. criminal v. civil liability

1. US been very reluctant to adopt for criminal, at least in context of human rights etc, but has broad civil univ jx under ATCA -- will assert criminal universality jx only if crime committed in US or by US national (p. 1142)

1. This may go to due process concerns, or may just be Henry Kissenger  problem. It is arguably unconstitutional for US to transfer due process protections to other bodies (i.e. ICC), just like for Medellin it is arguably unconstitutional to transfer interpretative powers over US laws to other bodies, b/c provided for in Senate that executive and legislature make agreements

2. In Europe, principally criminal in character – i.e. Pinochet, Belgium

5. CIL principle of univ jx v. treaty-based jx similar to univ jx

1. often said that treaties like genocide convention, Torture Convention, create treaty-based univ jx

2. on what grounds does some group of states, short of full int'l community, create a principle of univ jx which some non-parties to the treaty might object to?

3. Basically, should take these treaties as evidence that int'l community moving as a whole towards univ jx for crimes like torture – look to number of countries that signed to see if widely accepted

6. prosecute or extradite

1. states that find person in territory responsible for committing crimes extra-territorially have treaty-based duty to either prosecute on univ jx or extradite to another country

2. this is new, b/c CIL has never recognized duty of states to extradite – traditionally voluntary and treaty-based, pursuant to treaties b/t states – no CIL obligation to cooperate 

3. Lockerbie bombing case – Sec Coun ordered Libya to extradite suspects, so was imposing new kind of obligation not recognized by CIL (but Libya argued that Montreal Convention, choice to prosecute or extradite – ICJ didn't buy this)

7. Is univ jx part of CIL?

1. In Europe and US, widely accepted yes 

1. origins in piracy – traditional rule is that piracy kind of int'l crime, since pirate the enemy of all humankind– courts of any state can prosecute the pirate, even though didn't commit crime against flag vessel of that state

2. why int'l crime?

1. Universally recognized as a crime

2. committed on the high seas, so required special legal regime, no state has jurisdiction

3. during 19th century, this arose in the slave trade, when Brits scoured high seas looking for slave trading ships, trying to exercise univ jx, 

4. ultimately recognized that there was univ jx over crimes recognized by all states as crimes + took place on high seas

3. Later justifications and uses

1. Nuremberg Trials – idea that genocide gave rise to univ jx, concept of crimes against humanity, grave breaches of Geneva Convention

2. issue came up again w/ multilateral treaties dealing w/ human rights, terrorism, torture, etc

3. what dropped out is requirement that no state has jx (i.e. w/ piracy). These crimes generally take place in territory of a state. 

4. Modern worry is about impunity – although clear territorial jx in nat'l courts, we don't think we can rely on state of crimes to carry out trial

5. so main justification for developing beyond original narrow range is effort to overcome impunity for int'l crimes

8. What's argument against CIL univ. jx?

1. issues of nat'l sovereignty

2. Abuse

3. Inequality: 

1. As practical matter, unequal enforcement, poor countries get slammed, Bush will never be prosecuted. It's generally the western countries exercising universal jx over non-western

2. not limited in principle, but yes in practice

3. BUT – does this mean that univ jx a bad idea, or that inequality ought to be subject of criticism itself (like humanitarian intervention – should it be eliminated, or just made more equal? -- at least you get problems solved somewhere, even if it's only places where rich countries have interests

4. there are alternatives now

1.  International tribunals now exist.: During piracy and slave trade, there were no int'l tribunals. Even by time of Vienna Convention, reference to int'l criminal tribunal to try genocide crimes by int'l tribunals (took 50 years to come into being). Today, we have int'l tribunals and ICC. Does it make sense to abandon univ jx of nat'l courts in favor of univ jx of, say, ICC, or retain as supplementary to int'l criminal tribunals?

5. Immunity issues

1. creates perverse incentives to dictators etc to remain in power to avoid losing diplomatic immunity

6. *** threat to friendly relations among states **** (most important)

1. “Henry Kissenger problem”: potentially highly destabilizing to friendly int'l relations, nationals of State A can't travel w/out worrying they might be prosecuted for some violations that didn't take place in state to which traveling

2. concerns about objectivity: this is thing w/ act of state doctrine – SCOTUS in Sabbatino, other countries won't take our view seriously no matter how we rule -- concerns about objectivity expressed in Sabbatino

3. US has particularly paranoia about this – idea that everyone sees us as bad, we don't want our soldiers being tried under int'l criminal law. In Belgium case, pulled back much of univ jx laws after Kissenger threatened to pull NATO headquarters out of Brussels 

4. basically, you have to balance impunity v. destabilization of int'l relations

7. Maybe threat to state itself

1. Chile very worried about Pinochet being tried -- see Ex parte Pinochet, and not b/c sympathetic. Rather, worried it would arouse army supporters etc in the country, destabilize internally. For instance, ANC decided not to prosecute apartheid supporters to avoid destabilization

2. Univ jx threatens to undermine this. Investigating judge could decide truth and reconciliation not enough, decide to mount criminal trial

3. ICC might be able to take into account all these interests, but foreign nat'l trials under univ jx might not calibrate as well

4. In this case, Brits sent him back to Chile, they mounted own prosecution, but maybe not adequate (still free on street, even though immunity over)

11. CONFLICTS OF JURISDICTION  

1. Most common issue is Multi National Corporation 

1. acting through branch offices v. subsidiaries --branch is part of same corporation (foreign national), subsidiary is separately incorporated company incorporated where located and nat'l of that country

2. courts order anti-suit injunctions against each other in this vein, company about to be sued will run into British court and ask them to order their nat'l not to institute X suit in US court (Laker). US court will order just the opposite

3. the company subject to conflicting injunctions, and could be subject to civil contempt sanctions. We've come to brink multiple times, but one or other court has always backed down

4. particularly difficult when one of states having jx prohibits conduct other state requires (Nova Scotia)

1. blocking statutes: when other state doesn't command, but encourages a conduct, will turn statute into a command and give them defense to US prohibition

2. Also discovery practices

1. ours are much more extensive than in most other countries -- this runs into problems w/ bank secrecy etc

12. US v. Bank of Nova Scotia (11th Cir. 1982, p. 1155)

1. Facts: you have headquarters in Bahamas, Switzerland, Cayman Islands, etc. US subpoena, say criminal investigaton, demands that you release records. This is prohibited by bank secrecy laws of state you are located in

2. problem: conflicts of jx: applies when individual subject to competing/conflicting demands

1. In past, post WWII: foreign compulsion defense– basically, you wouldn't be sanctioned. This encouraged foreign countries to enforce secrecy laws more strictly, so US courts became more skeptical about allowing this defense (p. 1165)

3. Holding: 



1. Bank has not made good-faith effort to comply. Bahamas haven't done anything to stop them from complying w/ subpoena.  They need to try to comply before complaining it's illegal (p. 1162)

1. foreign compulsion doctrine can't be invoked w/out good faith effort to obtain dispensation from foreign gov't (p. 1165). 

2. This is vital to the financial integrity of the Republic. 

3. A Bahamian court would be able to order production of the documents, so US court will not afford greater right of privacy than the Bahamian one. 

4.  Not a matter of comity, despite what Bank says. 

13. Response by American Courts

1.  construed pertinent foreign laws not to prohibit conduct required by US (Hartford)

2. determine whether person made good faith effort to comply

3. get mad when litigants try to seek judicial protection of foreign courts (1163)

1. when faced w/ foreign injunctions, US courts insist on compliance w/ their orders. 

4. Worry particularly when choice of law etc used to evade US laws. 

14. Foreign Compulsion Doctrine (p. 1164)

IMMUNITIES

XIX. IMMUNITY FROM JURISDICTION

1. Generally:

1. both domestic and int'l issue

1. you can't sue US gov't unless it gives its consent to be sued – US has largely waived this through Federal Tort Claims Act. 

2. States also have immunity, built up more by SCOTUS in recent years. In US, derived from principle of int'l law of foreign sovereign immunity 

2. Absolute --- > restrictive immunity over course of 20th century. 

2. Absolute form of Sovereign Immunity

1. Schooner Exchange v. McFaddon (SCOTUS 1812, p. 1200)

1. sovereign immunity is absolute, but recognized by law of nations that one state will not purport to exercise jx over another state. Can't put 2 sovereigns in hierarchical relationship, inconsistent w/ idea of sovereign. Disputes b/t states must be worked on on terms of equality. Sovereign cannot, w/out consent, be made a respondent in the courts of another sovereign. 

3. Restrictive Form of Sovereign Immunity

1. Tate Letter, 1952, p. 1204

1. Divides immunity into two concepts

1. immunity of the sovereign w/ respect to public acts of a state (jus imperii)

2. no immunity for commercial acts that would also be open to individuals

2. Notes that this divided view (restrictive immunity) is followed by most of world, and US is now subjecting itself to court in these countries while continuing to hold them immune under absolute immunity view. 

2. State Dep't Instructions on Immunity

1. Around time of Tate letter, US also developed doctrine around this time to deal w/ foreign sovereign--when foreign sovereign sued in courts, State Dep't would tell courts whether should be immune or not. (see p. 1229)

2. Late-1940s, SCOTUS said courts should just implement what executive said, gave executive lots of power over sovereign immunity. State Dep't was subject to lots of lobbying by other countries whenever their entities were subject to suit. If executive caved, court had no authority to say no immunity under int'l law  (p. 1271 for concerns about this)

3. this created very inconsistent practice – where there was an ally, or someone who needed favor – State Dep't would say immunity. When disfavored, or weak country – no immunity. What had been legal decision became political decision

3. Foreign Sovereign Immunities Act (FSIA) of 1976 (p. 1208)

1. Generally:

1. implemented restrictive view in the Act, so State Dep't advice no longer in play. All questions of foreign sovereign immunity determined by the Act 

2. core aspect: recognition of general immunity of foreign states, subject to exceptions

3. core exception: 1605(a)(2): commercial exception (exception most commonly used)

4. issues about scope of commercial activities exception?

5. How do you determine whether commercial or not?

6. What's definition of commercial?

2. The commercial character of an activity shall be determined by reference to the nature of the course of conduct . . . rather than by reference to its purpose.  

3. Creates complicated series of questions – is there a federal question (“arising under” for purposes of fed jx)

4. Republic of Argentina v. Weltover (SCOTUS 1992, p. 1209):

1. Question: was Argentina engaged in commercial activity under the terms of FSIA when it issued bonds to float failing national currency? 

1. Adopting bonds to regulate currency in Argentina – traditional gov't function. This was gov't strategy for dealing w/ nat'l economic problems.

2.  BUT – it was exercising power that's also exercised by private persons. Private companies sell bonds to restructure own finances.

2. Holding: commercial, so no immunity

1. Purpose was to regulate economies, etc, which is gov't purpose. But the nature of the activity was commercial. If we eliminate any reference to the purpose, looks like activity that private companies engage in. Specified NY as place of payment, so minimum contacts. 

2. (Scalia textualist opinion)

3. Significance: 

1. Debate over nature definition or purpose definition (is activity by its very nature governmental?) (does activity have the purpose of serving gov't ends?)

2. States had traditionally thought of gov't regulation of currency as something they would be immune with. Now Scalia has decided that he only uses nature (didn't matter than Argentina was propping up currency):

5. Other Restrictions on Immunity: Property, Non-Commercial Torts

1. Property in the Forum State: Denial of immunity for immovable property located in US, whether of commercial nature or not. This denial extends even to property used for diplomatic or consular purposes. 

2. Torts in the Forum State: Denies immunity for non-commercial torts causing personal injury/death. 

3. Torts outside the Forum State: Tort exception usually doesn't work when tort or injury occurred outside US. Even w/ Iran detention of hostages in embassy, held to have occurred outside US. 

6. Argentine Republic v. Amerada Hess Shipping Corp (SCOTUS 1989, p. 1220): FSIA establishes sole basis for obtaining jx over a foreign state in federal court. You can't use ATCA over a foreign sovereign. 

7. Saudi Arabia v. Nelson (SCOTUS 1993, p. 1226)

1. Facts: Nelson hired to do technical management of hospital in Saudi Arabia. He finds problem, informed them, they say shut up. Eventually thrown into jail and tortured by police. Comes back to US and sues Saudi Arabia. 

2. Holding: Although it was an employment K and thus clearly commercial, he is suing on a police matter and that is inherently gov't by nature (see p. 1229).

3. Significance: 

1. Congress added amendment dealing w/ this in 1996 in response to Nelson and  death woman in Israel in bus bombing (Flatow v. Islamic Republic of Iran, p. 1240)

2. Anti-Terrorism and Effective Death Penalty Act of 1996 (AEDPA, p. 1234)

1. Amended the FSIA to allow suits against foreign state engaging in acts of terrorism

2. Foreign state not immune from jx of courts in which money damages are sought for personal injury or death that was caused by act of torture, extrajudicial killing etc . . . if such act is engaged in by an official, employee, or agent of such foreign state while acting w/in the scope of his employment, except that Court won't hear case if

3. foreign state was not listed as state sponsor of terrorism in Export Administration Act of 1979

4. AND,  even if state is listed, if

5. act occurred in foreign state, and claimant has not yet afforded foreign state opportunity to arbitrate claim at home, or

6. neither claimant and victim were nationals of US when act occurred upon which claim founded

7. basically

8. you have to be suing either Libya, Cuba, or a few other states, 

9. if act occurred in foreign state, you have to have already tried to sue there/ offered foreign state chance to arbitrate the claim

10. and you and/or victim both have to be US nationals

11. lifts foreign sovereign immunity for “human rights violations”, but only for states that US doesn't like. This limits the claim that you are developing CIL in some good way – looks like retaliation against states you don't like

8. Alejandre v. Republic of Cuba (USDC for SD of FL, 1997, p. 1232)

1. Facts: Hermanos al rescate were flying around looking for rafters in distress. Cuban air force came along, shot down these civilian planes, everyone aboard dies. They were in int'l airspace (although, though court doesn't mention, they had repeatedly violated Cuban airspace in the past). Families sue Cuba under AEDPA. 

2. Holding: Fits perfectly w/ above exception: this is definitely extrajudicial, unprovoked killing, Air Force was acting as an agent of Cuba, Cuba is listed as state sponsor of terrorism, act occurred in int'l air space, so no need to have already litigated, and all but one of the dead were US citizens. 

1. Court awards enormous punitive damages in this case, but default judgment. These judgments go back to problem of ATCA – countries sued under these acts don't appear for trial, so all default and all huge (i.e. case against Iraq and bin Laden for responsibility for 9/11 – judge held Iraq responsible, default judgment)

3. Issue of Enforcement:

1.  What assets of state are immune, and what are subject to execution for judgment

1. Used to be all assets were immune, and now, under restrictive theory, some are available

2. in Alejandre, Cuba had about $200 million in blocked assets in US, frozen since 1960. Assets had been cared for by US gov't, since thought money would go to pay for reimburse people for “illegal expropriations”. Used it to pay off Alejandre. 

3. In case of Iran, US has lots of Iranian frozen assets, but didn't want to sue them to pay off judgments, since would have been very controversial. So actually appropriated the money, and paid the claimants out of that. 

4. Iraq claims -- judgment came as war started. US, as occupying power, is the gov't of Iraq, and realizes that billions of dollars of judgments are outstanding even as trying to get money for reconstruction. President invoked IEPA, confiscating frozen Iraqi assets to keep them from going to these judgments.

5. Basically --

6. very hard to get payouts on these enormous damage awards

7. eventually US will reach peace with the country, and will realize that X country owes billions on these awards. BUT – they can't get countries to pay, and won't want them to pay, anyway since countries are poor and have tons of foreign debt to begin with 

9.  Immunities of State Representatives

1. General:

1. FSIA provides for immunity of foreign states, but doesn't mention any immunity that might be claimed by foreign officials. If they are diplomats or consular employees, immunity prescribed by int'l agreements (VCCR), but if not it will vary. 

2. Basically, immunity of state reps is fxn of their office and of the applicable int'l or domestic law. 

2. Chuidian v. Philippine National Bank (9th Cir. 1990, p. 1270): 

1. Holding: Congress never said that individuals are not included w/in the FSIA. A suit against an individual acting in official capacity is basically the same as a suit against the sovereign. Foreign officials are covered by the FSIA. 

2. Significance: lots of extra issues about pressure from government to apply pre-FSIA common law, b/c not covered by FSIA. This bifurcated practice would reintroduce bad old days when State Dep't got to dictate who got immunity, and Ds would just plead so as to fall under FSIA or not depending on relationship w/ executive branch. The FSIA is meant to be comprehensive. 

3. Ex Parte Pinochet (UK, 1999, p. 1276)

1. Present and past heads of state immune from criminal processes for acts performed in official capacity while in office. BUT -- Torture was outlawed under int'l law by Torture Convention of 1988, and Chile ratified. If Pinochet can be immune, what's the point of the Convention?

2. Holding: if he engaged in torture after Convention came into force, he was not acting in any capacity which gives rise to immunity b/c he was violating international law to which his country had assented. 

1. Problem: again, issue of could Bush be indicted in England for acts in Afghanistan? Problems w/ getting nat'l courts involved in these int'l determinations.

XX. TERRORISM CASES AND RECENT DEVELOPMENTS IN INT'L LAW

1. US v. Yousef (2nd Cir. 2003, handout)

1. Facts:  Yousef tried on conspiracy to bomb twelve United States commercial airliners in Southeast Asia. He bombed a Philippine Air flight b/t Manila and Japan, killing a Japanese. This was a practice run for the bombing of US airliners, which didn't wind up happening. 

2. Issues: 

1. Role of CIL in United States

2. extraterritorial jurisdiction 

3. writings of jurists (R3FRL)

3. Holdings:

1. Statute v. CIL

1. In fashioning the reach of our criminal law, Congress is not bound by international law. May legislate with respect to conduct outside, in excess of the limits posed by international law. Presumption that Congress does not intend a statute to apply to extraterritorial conduct, but can be overcome when Congress expresses its intent.

2. Permissible for United States law to conflict with CIL, where legislation is unclear to , the interpretation that does not conflict with "the law of nations" is preferred. The Charming Betsy canon comes into play only where Congress's intent is ambiguous.

3. Congress may enact laws superseding "the law of nations" if intention is clearly expressed. Under domestic law, statutes supersede customary international law and statutes are not subject to challenge on the basis of a violation of customary international law. Courts must enforce Congress' will.  

4. Treaty law supersedes CIL. Norms of customary international law can vitiate a treaty's effect only in the rare instance where the treaty or a provision thereof violates one of the few so-called "peremptory norms" of international law, or "jus cogens."

5. A purported principle of customary international law in direct conflict with the recognized practices and customs of the United States and/or other prominent players in the community of States is probably not a bona fide CIL principle.

6. Resurrects Paquete Habana dicta to say CIL is law of US only in absence of executive act or legislative act. See Paquete for the problem w/ this. 

2. extraterritorial jx

1. NO universal jx in this case

2. says basically restricted to piracy – terrorism is very loosely defined, and no int'l consensus on what it is exactly

3. Instead, jx under Montreal Convention beats any CIL, so doesn't matter

4. Protective principle:

5. this allows State to assume jx over non-nationals for acts done abroad that affect the security of the State. 

6. Generally used to obtain jx over politically motivated acts, 

7. Yousef had stated plot to destroy US commercial aircraft, this was just practice run. 

3. Passive personality jx

4. Effects doctrine jx

5. Writings of jursts

1. The R3FRL is not a primary source of authority. Such works provide evidence of the practice of States, and then only insofar as they rest on accurate descriptions of the past practices. not on projections of future trends or the advocacy of the "better rule."

2. very dismissive of Restatement

2. Guantanamo Cases

1. In Guantanamo, 2 different kinds of prisoners:

1. detainees: being held in preventive detention, not punishment but rather so that they don't go back and fight against you

1. law of war regime has preventive detention of detainees

2. not POWs, not entitled to any of rights of POWs, but held like them. 

2. War criminals: small number designated as war criminals to be tried before military commission in Guantanamo (i.e. Hamdan)

2. Also, distinction b/t US citizens and foreign citizens

1. foreign: administation says no jx in the courts. 

2. US: admin thinks courts have jx, but only to dismiss—as matter of law, petitions can't really be considered b/c total deference is due to the executive 

3. US Citizens:  

1. does commander in chief of US have the power on own authority, or some statutory authority granted by Congress, to detain a US citizen as an enemy combatant without due process?  (not arrest or charge w/ crime, rather just detain and throw in brig forever)

2. If so, are there any procedural rules to protect this citizen, so he can protest detention or lack of due process? 

3. Hamdi v. Rumsfeld (SCOTUS 2004, handout): Hamdi was captured in Afghanstan during war and detained in Guantanamo.  When discovered he was US citizen, they removed him from camp. Under interrogation more than 3 years. Administration position stayed that they're not allowed to see anyone, so habeus case had to go forward w/out any contact. Habeus Corpus: “the “great writ” of liberty”—if executive takes you into detention, you have right to challenge this detention before a court and ask executive to release you unless they can justify your detention. (Another guy, José Padilla, captured in O'Hare airport, and brought to New York to be material witness in 9/11 hearings. He was US citizen, but president deemed enemy combatant. He was taken out of New York and brought to same brig as Hamdi. They were held incommunicado.)

4. Question: 

1. Does the President have power, on own authority or statutory authority granted by Congress,  to detain a US citizen as an enemy combatant and without due process (no formal charges or proceedings)?

5. Issues:

1. Non-Detention Act prevents detention of US citizens (Question: does statute apply to military detention as opposed to other kinds of detention?) 

2. Then AUMF, 2001, authorizing President to use “necessary and proper force” against Al Qaeda

3. Admin theory—AUMF authorizes detention of Al Qaeda and others involved in terrorism, so can detain US citizen even in absence of explicit permission. Citizens can bring habeus petition, but not entitled to challenge basis for detention.  

6. Holding: :

1. Citizen-detainee must receive notice of factual basis for detention (i.e. classification as enemy), & be given a meaningful opportunity to contest that factual basic for that detention before a neutral decision-maker. 

2. President is bound by the laws of war and int'l law (Geneva Convention) . Under these, interrogation not permissible reason for detainment

3. President can detain citizen as enemy combatant Quirin)

4. President has right to detain, but b/c of these concerns due process does apply, and has right to be tried in front of tribunal. Liberty interest; privilege of citizenship.

7. Significance:

1. Why does O'Connor decide that AUMF authorizes president to detain US citizens as enemy combatant, even in face of Non-Detention Act?

2. Says  fundamental conduct of war to detain enemy combatants, and therefore authorized. Regular war in Afghanistan—laws of war apply. Also “pursuant to an act of Congress”. 

3. Quirin (Hamdi, p. 11): citizens who associate themselves w/ military of the enemy are enemy belligerents”

4. Why doesn't holding represent intrusion on gov't in wartime?

5. He doesn't need full process when captured in the field. He needs process when the decision is made to continue to hold him (p. 27)

6. “neutral decisionmaker” could be military tribunal (p. 31)

7. Why does O'C look to the laws of war to figure out the scope of the AUMF authorization and, more generally, scope of commander in chief powers?

8. O'C interprets authorization of AUMF as permission to enter into laws of war (in fact, many presidents have claimed power to use force on own, even w/out declaration from Congress. He may just be limited by principle of using only necessary and appropriate force, which is in laws of war)

9. Basically, executive authority in war itself is determined by laws of war. His authority is to do what the law of war allows—law of war is US law, as it is law of all other places. President authority is bounded by the law of war = The executive is bounded by international law. 

8. Problems:

1. Hamdi was captured in Afghanistan, and hard to argue that Geneva Convention didn't apply in Afghanistan—admin finally admitted that applied at least in minimal sense. 

2. BUT -- Geneva Conventions protections apply to states and their citizens engaged in traditional conflicts, not to intl conspiracies led by loose groups. What if he were captured in mountains of Pakistan? 

3. Big worry is that internal armed conflicts like civil wars not governed by Geneva Conventions, b/c not two signing parties—but Common Article 3 says minimal protections continue to apply in civil war (trying to incorporate bottom line principles)

4. She says “laws of war apply,” but this is not a traditional war

5. Actually, the war's over at the time of decision, so we're not entitled to hold prisoners under laws of war. Could be an Art. 51 questions – what if Afghans asked for help?

6. Normal War Principles:

7. nationality: all of the nationals of the enemy are enemies 

8. allegiance: intl law recognizes duty of allegiance to your (enemy) state.

9. Preventive detention for duration of war: makes sense in this context – if you release them during war, duty bound to return and fight. Once war over, duty  flips, states at peace, and would be violation for them to attack. 

10. War on Terrorism:

11. no indefinite detention / preventive detention, not detention for interrogation. War on Terrorism won't officially end -- You have to negotiate w/ other party, sign capitulation treaty, to end war. (O'C dodges  by saying he was taken in real war, Afghanistan, so doesn't decide issue). Here, duration not mitigated by possibility of prisoner exchange. 

12. Combatants. In global war on terrorism, states that they are nationals of are at peace w/ US. Enemy status is not derived from nationality, but rather from subjective intent of a person – allegiance to attacking US. They don't wear uniforms, and have no duty of allegiance. No nationality principle applies, no allegiance principle. You can't propagandize a terrorist to give up arms in support of allegiance to state he's renounced.

13. Duration of Powers:  War powers of executive could last forever, if war doesn't have explicit end. Goes against congressional authorization – probably didn't intend for president to have law of war to use forever. 

14. Basically, do these laws of war work when war might never end?

15. O'C suggests that in certain situation, laws of war may be too restrictive for executive branch. If assumptions that underly traditional laws of war don't hold, we may need to rethink scope of executive authority.  Hamdi could be very narrow decision – maybe CIL doesn't apply outside of traditional war?

9. Souter Concurrence:

1. AUMF doesn't authorize detentions. 

2. Even if it did, though, Prez would have to hold enemy belligerents in accordance w/ laws of war. But not even getting full POW status (held incommunicado, etc). 

4. Foreign Citizens

1. Rasul v. Bush (SCOTUS 2004, handout): Rasul is enemy national captured abroad during war in Afghanistan and now being held in Gitmo. 

2. Question: 

1. Does the judiciary have any role in dealing with rights of non-citizen enemies detained in foreign countries?

2. Does the writ of habeus corpus apply to persons held in custody outside the United States? What is the scope of habeus corpus? 

3. Issue:

1. Under Eisenshrager, enemy nationals captured outside US. Only cxn to US is that US detained and tried them. Under these circumstances, should be no constitutional right  to habeus. Go through executive branch or through own government.

2.  This is from WWII: Germans picked up for war crimes and sent to Germany to be held in prison run by Americans. They file habeus corpus in US alleging way they were tried by military tribunals unlawful. 

3. In response, Court (Jackson) says people are enemy nationals detained and tried outside US. Only cxn to US is that US detained and tried them. Under these circumstances, should be no right of enemy aliens to have access to courts. Only redress is through executive branch or through own government.

4. Eisenshrager factors:

5. enemy aliens

6. who never been or resided in US

7. were captured outside US territory and held there in military custody

8. were there tried and convicted by the military

9. for offenses committed there

10. were imprisoned there at all times

4. In this case, things are different:

1. They are not enemy nationals: executive branch had refused to provide any proof, or given hearing, to establish that these people actually were enemies of US. Therefore, court able to say that had not yet been shown that they were enemies. (Rule adopted from British—enemies not entitled to court access). 

2. They deny ever engaged in acts of aggression against country

3. never been afforded access to tribunal or accused of wrongdoing

4. Being held in long-term detention in place where US has exclusive jx and control. 

5. Holding: 

1. Eisenshrager dealt w/ constitutional habeus, requiring w/ in court's jx. This might not apply to habeus under 2241, b/c habeus acts on custodian rather than prisoner—if you can reach the person holding (i.e. Rumsfeld), you can trump fact that prisoner not in jx. 

2.  turns on exclusive jx and control, and no statutory language for habeus that distinguishes b/t citizens and non-citizens. 

3. There is a presumption against extraterritoriality, but trumped in place where US has complete jx (i.e. Guantanamo). Cuba's already been ousted from there, so no worries about offending sovereign law of another state. This presumption is to avoid pushing US rules on another state, but doesn't apply here. (basically, jx to prescribe limited territorially, but doesn't apply here – this only works for Gitmo)

4. SO—habeus extends outside US, including to aliens, but not necessarily outside areas where US has exclusive jx and control.

6. Problem:

1. if Court will only extend habeus to Guantanamo, creates perverse incentive to put prisoners elsewhere, even move them to black sites etc. 

2. Problem is that Guantanamo is known, and subject to publicity and transparency. Other sites have no oversight. Exercising jx over Guantanamo may mean that more people are held in conditions of total secrecy.  If not going to go all the way w/ jx (over black sites, etc), do you want to exercise it over Guantanamo?

3. Footnote 15, p. 15: “Petitioners' allegations that they are not enemy combatants and has nonetheless been held w/out counsel and w/out be charged describe custody in violation of the Constitution or laws or treaties of the US”. Stevens says it would be unconstitutional to hold these guys in GITMO if not actually enemies, implying that Constitution applies extraterritorially. But here, they're ruling on statutory habeus. 

4. Is this warning shot that court might have to say constitutional right to habeus some day? This is very unclear – is it against Constitution, or law?

5. Analysis suggests that habeus goes everywhere: no geographical bounds, no bounds by nationality

6. Cites Verdugo-Urquidez, Kennedy concurrence—when Constitution might apply extraterritorially, when not -- Indicates that Court seems to think that Constitution may apply in Guantanamo.

7. BUT-- (torture memo): executive branch position is that neither treaties, nor customary intl law bind the President in Guantanamo. Now, President says that if any statute limited his actions in war, it was unlawful b/c contrary to AUMF.

7. Significance:

1. What is difference b/t extraterritorial jx when US has exclusive jx and control and extraterritorial jx when they don't?

2. What if person is in hotel room in England, for example? In this case, would basically be stepping on toes of another country. Question would be – should bring suit in US court, or foreign court?

3. In Cuba, US has completely ousted jx of home country – no local forum to challenge activity that goes in that territority

4. Cuban law doesn't apply, and Cuban courts don't have jx. 

5. For US courts to hold jx over that area doesn't in any way come into conflict w/ local sovereign. 

6. Basic holding: where local courts have jx, US shouldn't butt in.

7. Why did Court not follow general idea of Eisenshrager that separation of powers dictates that executive deals with detainees?

8. In Eisenshrager, prisoners were nationals of country we had been at war with. No concern that would be held indefinitely until end of war. 

9. Had already been given a military trial held under international law. Executive branch at that time held up obligation to follow i-law, and all prisoners of Eisenshrager had already been tried and found as war criminals. 

10. In Rasul, on the other hand, people being held indefinitely, not given any right to any procedure w/in existing military system. Executive claimed no obligation to follow international law. 

5. Hamdan v. Rumsfeld (DC Cir. 2005, handout

1. Facts: Small number of enemy detainees being held as combatants, to be given trials before war crimes tribunals. Hamdan was bin Laden's personal driver in Afghanistan.

2. Issues: Scope of executive power. Scope of CIL. Treaties and privately enforceable rights of action.  

3. Holding: 

1. Geneva Convention:

2. Geneva Convention doesn't provide private right of action – cannot be judicially enforced (p. 11). 

3. Even if it have private right of action, Hamdan wouldn't fall within it. War on Terrorism not an “international conflict” under Common Article 2, nor a “civil war” under Common Article 3. He can't be POW, b/c Geneva Convention doesn't apply to nontraditional war. 

4. Even if Common Article 3 does cover, no case

5. military commission trial provides him enough due process even if doesn't rise to the level of court martial (Very serious question about whether war crimes tribunals are properly constituted)

6.  reject claim that Prez has no power to set up military tribunals – Congress authorized him to do 

4. Significance:

1. Hamdan scheduled to go before SCOTUS now.  Possibility that could be dismissed for lack of jx (whether Congress has stripped court of jx in Graham Amendment—itself raises question of separation of powers in US, given that Congress can this way prevent court from rendering decision they might not like).

6. What law ought to apply in Guantanamo?

1. All decided in DC Circuit. 

2. No one doubts that international law in some sense applies – law of war, and maybe intl human rights -- 

1. conventions

2. principles of customary intl law

3. Constitution?

4. people are surprised at this, but nothing inconsistent to say that applies extraterritorially. 

3. International law deals with rights of aliens?

1. Maybe represents reasonable balance of interests of various countries. 

2. Problem is that longstanding doctrine of judicial deferral to executive interpretation of international law. 

4. Court might turn to Constitutional law as a kind of solution

1. gives the court more power

2. doesn't require court to be embarrassing executive in terms of i-law

3. some justices might be happy to do this, but is a worry that judiciary doesn't want to embarrass internationally

5. These are human rights issues – thinking about human rights as principles of i-law

1. what is aim of this body of law. Argument that ultimate aim of human rights law is to achieve a kind of incorporation of these principles of human rights law into the domestic law of each of the states of the world.

2. Hope is that will be incorporated into whatever domestic structure exists for dealing w/ human rights at domestic level. 

3. What about traditional practices that are condemned by intl community but continued to be used in X state?

4. If domestic law incorporates intl law, may be more effective at getting rid of practice than if someone outside says “what's going on in Guantanamo violates intl law”

5. Better for Court to say “this violates Constitution” than to say “this violates intl law”. 

7.  Torture Memo

1. Basic ideas:

1. President has right to violate CIL ( not binding on executive -- basically, nothing binding on executive exercising war power

2. Congress doesn't have authority to limit executive's war powers (not just absent specific congressional mandate, but that can

2. Big issues:

1. cruel and unusual punishment

2. criminal prosecution for those who have engaged in acts of torture as part of war on terrorism

3. criminal law component seems weakest part

4. argument of self-defense, but idea that someone in custody can be abused as part of defending nation in war is very fishy

5. constitutional issues



6. even if get past memo recognizing that torture has been engaged in, memo emphasizes that President has authority to authorize executive officials to engage in this activity even though there is statute on books making activities a criminal offense

3. Main arguments:

1. detainees are not prisoners of war

2. customary intl law, insofar as applicable, is not binding on executive and can be disregarded

3. On basis of these arguments and others, Guantanamo established etc. 

4. Pictures of Abu Ghirab come to light. 

5. In wake of scandal, some of memos leaked to press and public learns of extent of interpretation of i-law that executive branch is acting on. 

6. Guantanamo becomes subject of huge amount of international controversy. Decisions of courts in Europe, Great Britain etc, made statements about Guantanamo (“legal black hole”)

8. UN HUMAN RIGHTS REPORT

1. Background:

1. UN Report, but doesn't necessarily state official view. Organizationally, UN has different principal organs---Security Council UNGA, Economic and Social Council

2. Commission on Human Rights is subcommittee of E and S Council

3. This is pre-eminent human rights body in intl community

4. prepares studies and makes recommendations on subjects relating to human rights

5. takes issues, and appoints “special rapporteur” to make report on X issue

6. So special rapporteurs concluded that Guantanamo presented multiple human rights issues, so they got together (unusual) and wrote joint report. They are important people, experts in the field, but still not speaking for UN in official way – they are not really part of UN system, and UN hasn't endorsed report. They did some substantive investigation, but largely rely on press accounts, factual investigation done by others, debates in Congress, judicial opinions rendered in US, etc

7. strongly condemns Guantanamo in terms of human rights law -- you wouldn't let us down there, so we're going to assume everything possible is happening!

8. Human Rights Committee jurisdiction -- 

9. US hasn't accepted jx for victims to bring complaints, but has authority to make general comments about requirements of treaties, etc.

2. MAJOR ISSUE: extraterritoriality of human rights treaties in general

1. ICCPR (International Covenant on Civil and Political Rights)

2. Does the ICCPR impose extraterritorial obligations on states?

3. US says only applies to someone in territory and subject to jx of US, and Gitmo not in US—thus, obligations under ICCPR inapplicable

4. Human Rights Committee says ICCPR applies wherever the state has effective control (change within territory and subject to jx to OR subject to jx). Convention Against Torture

3. MAJOR ISSUE: Legal regime that applies in the war on terror: crime v. war models

1. the US administration has asserted war model over war on terror – laws of war apply. BUT—terrorists aren't soldiers in legitimate army w/ POW protections, so thus laws of war are trumped up. War plus. 

2. Rapporteurs take opposite view – this is really crime, and crime model applies. Claim that war on terrorism only true to extent that actually war going on in normal sense

3. people captured in Afghanistan subject to law of war regime, are actually subject to law of war, but people detained in Pakistan or wherever weren't detained in a war

4. even with sometime like Hamdan, if military tribunals trying Hamdan don't meet standards of neutral trial, don't apply

5. BUT -- According to US, to treat person picked up in Bosnia, plotting to bomb US, as criminal rather than enemy combatant would basically make it impossible to deal with them. They might look like civilians, but to try them in civilian sense would require exposing confidential information etc. 

6. Report, instead of addressing conflict of war/crime model, asserts position that crime model really does apply. 

4. What is the point of this report?

1. activism – inspire other governments and intl public opinion to pressure US. Legitimates what's already been widely held view that something wrong w/ Gitmo.

2. Interest-based – use as device to organize pressure to be drawn on US

3. seems like there might be a value in appealing to state you want to recognize human rights in persuasive 

4. apparent view in report that it is unseemly to address legal technicalities in view of large moral situation at stake

5. human rights supposed to be law -- if there's a value reflected in idea that they're made law, then those who are trying to advance them to treat in terms of legal technicalities actually diminishes them?

9. The Detainee Treatment Act of 2005 (the McCain and Graham Amendments)

1.  McCain Amendment

1. McCain etc very self-conscious about fact that intl law provided standard—wanted to ensure that US conformed to treaty obligations etc

2. Statute:

3. “No individual in the physical control of the US Government, regardless of nationality or physical location, shall be subjected to cruel, inhuman, or degrading punishment. 

4. Cruel, inhuman, or degrading punishment is

5. defined in the 5th , 8th, and 14th Amendments to the Constitution 

6. and outlined in the UN Convention Against Torture

7. Upshot:

8. President signed McCain Amendment, but said would interpret in way that makes consistent w/ commander in chief authority

9. unfortunately, he has interpreted this to mean no limits on conduct in times of war, so functionality of McCain Amendment remains in doubt

10. see Torture Memo: executive branch position is that neither treaties, nor customary intl law bind the President in Guantanamo. Now, President says that if any statute limited his actions in war, it was unlawful b/c contrary to AUMF.

2. Graham Amendment:

1. 4 -- Habeus Corpus doesn't apply to Gitmo detainees, except that DC Circuit has appellate jx over military decisions.

2. limits habeus corpus jx in very special way, but only applies to petitions filed by detainees in Guantanamo

3. Background:

4. legislative response to Rasul, o basically tweaked jx that Court asserted in Rasul

5. either way, makes clear that ought not to do this. If courts try to exercise jx over other sites, legislature may pass another bill limiting again

6. would court overrule Congress?

7. Graham Amendment applies to statutory habeus corpus. Does constitutional habeus apply, per footnote 15?

8. Court could theoretically say that no matter what Congress says,  Rasul relies on Constitution and cannot be changed by statute

9. We might find out when SCOTUS decides Hamdan.

3. Do these Amendments have any implications for the role of international law in domestic decision-making?

10. Impact of Int'l and Domestic Reactions on State Behavior

1. International bodies -- 

1. UN, UN Human Rights Committee, foreign governments engaged in diplomatic discussions, House of Lords proclamations (basically SupCt of another country) 

2. US officials and judges traveling abroad, this is constant subject wherever they go

3. Justices particularly have to meet with judges from European Court of Human Rights, etc

4. justices highly aware of international expectations of how they might decide

5. International discourse occurs much like it does on domestic level--

2. Domestic Level

1. public debate over Gitmo expressed in both domestic law and policy terms and in terms of intl law

2. Anti-torture memo stuff came from UN, but also from lobbying groups in US etc

3. culminates in adoption of McCain Amendment

4. question of whether international law mattered in some way

3. Impact on state behavior

1. Interest-based account: 

2. changes interest calculation of US – puts pressure on US to think that important interest might be at stake

3. i.e. realism in intl relations (Henry Kissinger as most famous practitioner—states act in own self interest in relation to other states)

4. Given this, states have to pursue military/economic interests

5. rationalism: more contemporary version of realism

6. rational choice, self-interest understood as instrumentalist, political/military power

7. reputational interests

8. cooperative relations w/ other states, particularly w/ war on terror

9. problems produced by US having diff. standards for treatment of detainees

10. Not interest based

11. idea that states follow law just because it's law, like most people do as well

12. Constructivist

13. closer to interest-based accounts, but differ insofar as identity of state itself

14. idea that can't separate interest from intl law in sharp way that interest-based accounts usually do -- 


