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	Model of Administrative Law:

1. legislature must authorize administrative actions

2. judicial review available

3. agency process facilitates jud rev
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Historical overview of the rise of regulation
A. Development of doctrines in move from court-based process to legislature-based process of lawmaking: 

1.  Legal realism: purposeful view of the law.  Law as instrument of social and economic policy.  Recognition of power of statutes in executing goals of society.  

2.  Legal process theory: Dominant approach to law today, solve problems. 

· Purpose-driven, rejects plain meaning in favor of values. 
· Supplement private market 
· Focus on procedural legitimacy. 
· Result: expert agency may be best party to solve problems, and should be incorporated into policy making and problem solving.
3.  Public Choice Theory

· Legislative process is about dealmaking
Why regulate?
A. World is too complex to leave to the private market, legit to involve gov’t 

· Efficiency—want to cause least distortion of market but best results for society

· Information—focus on information, esp to consumers (product safety, SEC…)

· Market failure—what do we do when the market result seems immoral or unjust

· Hypo: what should be the relationship between EE and ER? EE ( K ( ER, includes: wages, benefits, hours, safety. 

B. Problems: 

· Externality—agencies imposing costs don’t have to internalize costs

· Regulation is not free!!!

What are the tools that regulators can use to devise solutions? 
A. Command and Control – Congress sees a problem, command and control of the problem through legislation that says what’s OK and what isn’t.  Trend away from this, since got out of hand in 1960s, 70’s. 

a. Problems: inefficient b/c business knows how to regulate, agency capture by special interest groups, which issues does society regulate, issues of liberty/autonomy in the marketplace—what’s OK to reg?

B. Economic incentives approach, providing market-based solutions to regulatory problems. Trend in this direction, which involves user fees, taxes, causing people to change their conduct:

a. Pro/Con: not as broad as C&C, but allows for accurate internalization of costs and tailored to industry. 

b. Ex: environment, you can sell tradeable pollution permits to s/o who’s less environmentally efficient.

	Example of the ARS: OSHA cases


Statute: 
§ 6(b)(5)-p. 60: “Sec…shall set the standard which most adequately assures, to the extent feasible, on the basis of the best availabe evidence, that no employee will suffer material impairment of health…”
· Benzene Case (US 1980, Stevens): How can gov’t deal with the problem of how much benzene people are exposed to in the workplace? Industry challenges OSH standard adopted by Sec of Labor that limits benzene exposure to “lowest technologically feasible” level, to avoid “material impairment of health” This rule is complicated by OSH carcinogen policy, which says “lowest tech feasible” level of carcinogens. Holding is unclear, tho the plurality together agree that the changed standard is not OK.

Structural concerns: 

· Rehnquist thinks unc’l delegation of power to the agency, no intelligible principle. 

· Marshall’s dissent argues for use of C/B analysis, saying court is Lochnerizing—court can’t legislate, by replacing agency decision with their decision!

· Cotton Dust (1981, Brennan): Cotton industry challenges OSHA regulation of textile manufacturing; rule promulgated in response to brown lung cases. Question is, what’s the standard?  Manufacturers want C/B analysis; court says do not need C/B analysis b/c the “feasible”analysis is required by the statute. Congress would say “c/b analysis” if that’s what they wanted.

· Brennan uses plain-meaning/textualism to get what he wants. 

	II. Legislative Process and Statutory Interpretation


LEGAL THEORY: JUDICIAL

Legal Theory & Speluncean Explorers, based on Eskridge in Geo Wash L. Rev: 

· Formalism, and the CL tradition: judges divine the closed set of rules that comprise the law. Principles derived from politics, morality, ethos of society (J. Keen). Comes from Holmes view that legal standards and the decisionmaker are separate—law is objective, legislative supremacy. 

· Legal realism: We should do things by common sense, based on best result in society. (J. Handy) Pratical politics in Spelunceans demand mobile, contingent answer. 

· What is practical in this particular case? Less tethered than legal process. Problem: if you stray too far from plain meaning, you have countermajoritarian problems. 

· Legal process: Law is about solving problems, purpose whether it’s judicially or legislatively created. Branches of gov’t should work together Legislative purpose through legislative history. Use plain meaning, but when you get absurd results, use the purpose. 

· Interpret statute in light of its purpose; judiciary should articulate that purpose. Problem: arbitrariness, b/c “purpose” is malleable. 

· J. Foster is focus of Spelunceans: 1. rule of law collapsed and 2. interpret law to fulfill rational purpose—legal process school believes law is constructed, purposive, trying to solve the problems of social living. Ambiguities: look for intelligible principle, the policy embodied in the law. 

· Various attacks on legal process view: 1. judicial lawmaking allows judges to make it up, should stick to text; 2. judicial lawmaking questionable for democratic theory reasons & for reasons of institutional competence, 3. judicial lawmaking is elitist (race, class, gender, but also law & econ and other new theories would put it in question)

· Legal process decision: Moragne v. States Marine Line (US 1970, Harlan): Is there a wrongful death action under federal CL for death due to unseaworthiness of vessel in state waters? Court says YES, b/c congressional intent was to standardize liability for unseaworthiness. Harlan takes broad approach that addresses role of CL, role of statutes, and question of federal maritime CL. 

· Judicial Activism / Stare decisis: Harlan creates a new fed cause of action for wrongful death, and overrules 60-year old case that said no torts for unseaworthiness. Harlan addresses problem wihere the legislature hasn’t spoken.

· Policy: Harlan decides that Congress wanted uniform result, and that federalism concern (state law controls w/in 3 miles of shore) not as important. 

· Judging style: Better for judges to change the rules where there would be inconsistent results than for those results to happen. 

LEGAL THEORY: LEGISLATIVE PROCESS
· Theories: The Jurisprudence of Public Choice, Farber & Frickey, Tex L Rev, Interest Groups in American Public Law, Sunstein.
Farber & Frickey argue that political process is a combination of all of these: 

· Deliberative: Representatives debate and discuss best public policy to enhance public welfare. Legislators are respresentatives of the public and their interests are subordinate to public good. Judges help enforce the public policy created through this process. Is legislative history accurate portrayal of this? Sunstein: “practical reason” can be used to settle social issues.  
· Problems: factionalism, goes all the way back to Madison! 

· Solution: Checks and balances try to keep the deliberative process on track. 

· Pluralism: market based on political bargains. Factions/interest groups are fact of life. Like-thinking indiv come together, politics is about bargaining among interest groups, which reach an equilibrium. Sunstein: to pluralists, idea of common good is incoherent and/or totalitarian.

· Problems: when single group has dominant political pwr, little incentive to bargain. 

· Solution: elevate rights, political battling assimilated to market ordering so it’s OK, incorporate EP analysis to help those “fenced out”, restructure representation. See Sunstein 33-34. 

· Public choice: market based on economic bargains. Legislators do stuff in order to get reelected. Statute is product of bargain, and therefore dangerous to go beyond those words to think about “spirit and purpose” b/c you have no idea what muck you’ll get into. (BB loves this) Legislators are selling a statutory result, interest groups are buyers. 

· Problems: using legislative intent—what point do we look at for legislative intent? Wealth can end up going from poor to rich, b/c poor less likely to belong to organized interest groups

· Solutions: heightened judicial review (of STATUTE cp to public interest, not of legislative intent!), reform of political process, mandate legislative deliberation, procedural regularity. 

Legal Theory, Legislative Process, and Statutory Intepretation at Work:

Title VII cases—the “equality” group vs. “vestiges” group, who wanted proactive measures to help disadv.

· United Steel Workers v. Weber (US 1979, Brennan)
Court holds Title VII does not prohibit race-conscious affirmative action plans, in case where collective bargaining agreement led to preferential hiring of black workers to correct racial imbalance in the workforce. Plan is supposed to be temporary, corrective. White worker w/ seniority to blacks hired sued for discrimination under Civil Rights Act, Title VII. Conflicting opinions on the court both use legislative history. 

· Griggs v. Duke Power: Title VII applies to “facially neutral” criteria that have disparate impact, which leads to spate of voluntary affirmative action programs. Now those brought into question.

· Brennan: Not an EP case, but rather a “narrow” case of statutory interpretation, which he proceeds to conduct in rather broad terms: Does Title VII forbid these voluntary plans? NO! 

· Textual: 703(a) and (d) prohibit discrim b/c of race, but 703(j) “nothing shall require…employer to grant preferential treatment.” This means “permit,” backed up by:

· Legislative history: Point of Title VII is “plight of Negro in our economy,” says Sen. Point of 703(j) was not to require anything of employers.

· Legislative deal: 703(j) encompasses spirit of the deal. 

· Historical context: Traditional patterns of racial segregation meant that blacks were excluded from craft unions and disproportionately unemployed. Context is CR mov’t and CRA. 

· Result: create neutrality and create voluntary plans to deal with past imbalances, and employers won’t be hit with past discrimination claims. 

· Blackmun, conc: Under “arguable violations” theory, you slow down progress on statute if you don’t allow these private agreements. Avoid rdg of Title VII that would leave ER open to claims of past discrimination. 

· Rehnquist, diss: Text of statute is very clear that racial discrimination is prohibited; legislative history shows that 703(j) was meant to prevent racial discrimination in either direction. Senators said would not effect seniority rights (240). Agrees that 703(j) was deal, but Court’s interp goes against the deal! Congress fully understood what it was saying.

· Johnson v. Transportation Agency (US 1987, Brennan)

Following Weber, Court holds that Title VII allows voluntary affirmative action plan by public employer in the area of gender discrimination. A woman is offered a job ahead of Johnson, a man. Treating Weber as settled law, Court develops CL-style test. 

· TEST: (1) goal of voluntary affirmative action to attain or maintain balance? (2) does voluntary agreement unnecessarily trammel rights? (ie, male employees in this case)

· Legislative intent: the legislative intent behind Weber had to do with racial discrimination—so can the reasoning behind that decision be applied here? Lack of legislative veto of the court’s famous Weber decision taken as indication that Congress is OK with this as the law. 

· Stevens, conc: Wants flexy standard. Says standard as construed in Weber intented to protect historically disadvantaged groups and not to hamper mgmt efforts toward that goal; possible to construct the statute at odds with actual intent of the authors of the legislation. 

· Scalia, diss: This completes “engine of discrimination” against groups who suffer. Scalia disagrees on legislative reenactment, the idea that Congress would have changed the Weber result if it wanted to.

Statutory Interpretation

Theories of Statutory Interpretation, from Eskridge & Frickey:

· Statutory text 

· specific & general legislative intent

· legislative purpose

· evolution of the statute

· current policy. 

Canons of Statutory Intepretation, see Sweet Home, in particular:

· general terms interp similar way

· don’t interpret word to render it or others superfluous

· words in a series should be read in coherent way

Statutory interpretation Cases

· Textualist: South Corp v. United States (Fed Cir 1982, Markey): Statute says 50% tax on overseas repairs of boats “documented” to engage in trade or intended to engage in trade. Π claims exemption b/c boat was documented, but not with intent to engage in trade. Timing exceptions (ie, only in first 6 months out) described in statute, but Π does not fit in any. Court holds Π must pay duty, b/c lack of intent to engage in trade cannot “save” the boat from documentation.

· Plain meaning: Look at the words of the statute to figure out Congressional intent!

· Don’t read any parts out of the statute! Court reads part (a) of statute in a way that will preserve the meaning of part (e), which was added as amendment. 

· Plain meaning: MCI Telecommunications v. AT&T: (1994, Scalia): Empowered by Congress to “modify” communications act, FCC decides only historically-dominant AT&T is required to file tariffs. MCI argues that power to “modify” includes making basic and fundamental changes; court disagrees, holding agency interpretation unreasonable. ( See also under Chevron 

· Statutory interpretation: Scalia compares the various dictionary definitions of the word “modify,” concluding that wholesale change is not permissible under the language of the state. Re: legislative intent, Scalia considers the intent of the original legislature, in 1934, reflecting his allegiance to legislative supremacy model.

·  Problem: language can shift in meaning! World is increasingly technical, this affects how we view the purpose of the statute.  Classic example of evolution. 
· Dissent (Stevens): The purpose of the statute is to prevent monopoly, it is reasonable for the FCC to conclude that market forces with take care of other players thru competition. (legal process)

· Technical meaning: American Mining Congress v. EPA (D.C. Cir. 1987): AMC claims that EPA’s reuse and recycling rules are beyond its jurisdiction. Court agrees, holding EPA’s regulatory authority is limited to materials being disposed of, abandoned, or thrown away—not byproducts being reused in manfacturing process. 

· Congress used “discarded” in common meaning, it’s clear they didn’t mean to regulate things in the manufacturing process

· Dissent (Mikva): Congress used “discarded” in technical sense, b/c wanted EPA to regulate by-products, which are dangerous. 

· Avoid absurd result when using plain meaning: Cotton Dust. What does “to the extent feasible based on best available evidence” mean? Court holds does not mean c/b analysis, but probably does not require manufacturers to go into bankruptcy, which would be absurd result.

· Letter/spirit: Church of the Holy Trinity (1892):  Court makes exception for English clergyman hired by church to be its rector. Church paid for his passage to US, a facial violation of federal immigration statute prohibiting paying for passage of immigrants. Quote: “A thing may be within the letter of the statute and yet not within the statute, because not within its spirit, nor within the intention of its makers.”

· “Spirit” of law found in legislative history, b/c “labor and service” hsould have read “manual labor,” not intended for “brain toilers”. Letter of law makes exceptions for certain professions (ex, actors) and clergy not among them. 

· Theory of legislation—19th C natural-law appeal, as Christian nation we should promote the importation of clergymen!

· Criticism: Positivists say this is spurious statutory interpretation, need to get away from judge-made law and follow the statutes!

· Dissent, purposivism: Brown & Williamson (2000, O’Connor, 5:4): The determination whether Congress had directly addressed the issue must be guided by common sense. In Step 1 analysis, Court concludes that Congress did not intend FDA to regulate tobacco. 

· Statutory interpretation: was FDCA was clear about regulating nicotine as a “drug” and cigarettes as “drug delivery device”? O’Connor, says YES, reading “statute as a whole” and finding Congressional intent in other parts of US Code, to show that regulation of tobacco not w/in FDA statutory scheme. 

· Dissent (Breyer + dems): purposivist. FDA should be allowed to regulate, b/c cigarettes are bad and FDA is supposed to protect. 

· Problem w/ purposivism: indeterminate. Is there a statutory hook for this opinion? Text is still a boundary, but with purposivist judges you have to be careful. 

Canons of Statutory Construction

· Sweet Home (1995, Stevens): Court defers to agency interpretation of “takings” within the Endangered Species Act. Sweet Home folks bring facial challenge to agency interp of ESA, which prohibits significant habitat modification on private land, including their land, but court holds Sec did not exceed his authority. 

· “take” defined in statute to include harrass, harm, puruse, hunt, shoot, wound, kill, trap, capture, or collect. “Harm” is word in question, defined in agency regulation to mean “significant habitat modification,” and this meaning wins. 

	III. The Constitutional Position of the Administrative Agency


ARS represents major shift in constitutional values—separation of powers, liberty, democratic control

· Legislative Powers, Art. I: Using enumerated powers + necessary/proper clause, Congress sets parameters for regulation

· Executive, Art II: “faithfully executing” the laws

· Judicial, Art III: All cases in law & equity arising under the C and the laws of the US

· Separation of powers suggests these are spheres of influence. Agencies have a little of each. 

A. Administrative Agency and Congressional Power

· Separation of Powers
· Describes C’l limits that apply when Congress invests an agency w/ power—not about whether agency has power to make the rule, but whether the statute granting that power is too broad, ie, unconstitutional. 
· Nondelegation doctrine: VIOLATION OF NON-DELEGATION IS RARE

· Democratic values: Congress has to be the one to make the move, b/c of “constitutional accountability.” Congress has Constitutional authority to regulate commerce, is most democratic branch, is supposed to be deliberative.
· Rule of law: cabins arbitrary powers. For the checks and balances to work, you need to evaluate when agencies step outside their authority. 
· BUT: complexity needs expertise and agencies are good at that, which exerts pull on Congress to delegate more to agencies.
· Intelligible principle test: congress can delegate quasi-legislative power as long as it gives the agency (or official) an i/p to follow in exercising the power.

Lacking intelligible principle:

· Sick Chicken Case/Schechter Poultry (1935): Court strikes down as violation of nondelegation doctrine a provision of the first New Deal (NIRA) that allowed President to make “codes of fair conduct” and regulate wages and hours. Exec branch can make rules to further execution of Congressionally-created legal standards, but can’t delegate first-order legislative power.

· Law: Pres can make “codes of fair competition” (§ 3), which is the solution to the problem of high unemployment and bad economy set out in § 1.  Problem w/ law: Pres lacked sufficient guidance b/c law does not have substance about how he is supposed to carry out his duties. 

· Cardozo’s concurrance: if you allow this, then President could regulate anything in Congress’ commerce clause power. BAD!

Finding intelligible principle
· Amalgamated Meat Cutters (D.D.C.,  Leventhal, 1971): Court finds intelligible principle in macroeconomic legislation aimed to limit wage-driven inflation. (Economic Stablization Act challenged by unions as UnC’l delegation of authority to the Pres.) 

· Intelligible principle found b/c duration of Presidential authority is limited, and President required to take steps to limit “gross inequities”
· Consistent with Sick Chicken: Congress must articulate an i/p so that courts can determine whether agency actions conform. 
· Political theory: Leventhal says nondelegation protects political accountability, promotes liberty b/c Congress must agree on the law, promotes rule of law b/c cabins arbitrary power.
· Statutory interp: Construe statute to avoid the C’l question
· Benzene (1980—see p. XX): Majority finds no delegation problem when Sec’y of Labor sets extremely low standard for workplace exposure to benzene, but still finds that the regulation was improper.
· No intelligible principle, but other probs with statute:  § 3(8) says OSH standard “reasonably necessary or appropriate to provide safe/healthful employment”; § 6(b)5) “most adequately assures to the extent feasible…no material impairment of health.” Controversy over “to the extent feasible,” b/c level is 0. 
· Rehnquist, dissent: Improper delegation. Congress is best suit and most obligated to make this determination! This is a problem not only for people (democratic values & rule of law) but also for courts (they need standards to judge agency action)
· American Trucking (2001): Court finds no delegation problem in Clean Water Act, which authorizes EPA to promulgate reg’s re: “national ambient air quality standards” (NAAQS) at level “requisite to protect the public health” with ‘adequate margin of safety”.

Court finds intelligible principle, reversing DC.
· D.C. Cir finds delegation problem, but in effort to avoid C’l question holds that absent i/p in statute, the agency can develop its own intelligent principle de novo. (dumb use of that canon of stat interp)

· Sup Ct (Scalia): No delegation problem. We will not second guess Congress in providing a broad intelligible principle. This thin, textual approach suggests use of plain meaning. 

1. “Congress not req’d to provide a determinate criterion” 

2. Reversing Circuit: in absence of an i/p from Congress, the agency may not develop its own i/p 

· Stevens, concurrence: No delegation problem, b/c we delegate legislative authority to agencies in this modern age! Scalia pretends we don’t, for strict separation-of-powers.  A legal process argument—solve problems above all.
B. Administrative Agency and Executive Power

· Constitution & Unitary Exec—what happens when pres disagrees with action of agency executive?

· Vesting clause – “exec power shall be vested in pres of the US’

· Take care cl – “shall take care that the Laws be faithfully executed”

· Appointments clause: I.2.2—president appoints executive officers; Congress can vest power to appt inferior oficers in the President, in Courts, or in Heads of Depts. 

· Presidential power is limited: President has less statutory clout and more “persuasive clout”—bully pulpit. The removal power is one of the only powers that the President has, thus intense focus. Note: mov’t to equip President to overcome regulatory problems through statute empowering him to command agency action on certain issues (see 220-21). Executive orders by Presidents set out each administration’s regulatory agenda. 

· Independent and Executive Agencies.
· Independent agencies—Congress has limited Pres power to remove leaders (ex, NLRB, SEC)

· “Executive” agencies—President retains removal power

· The Removal Power: Executive Branch and “Executive” Officers: Congress can restrict removal of agency officials who use quasi-L or quasi-J powers (Humphrey’s Exec) plus under Morrison can restrict removal of exec to some extent, too. Under Mistretta, Pres can for cause remove members of independent judicial commission. 

· Early rule: Congress can’t restrict Pres power to remove officer appointed by Pres w/ A/C of Senate if that officer exercised “purely executive” powers. Congress may restrict removal of quasi-legislative, quasi-judicial officers. 

· Exec only: Myers v. United States, 1926 : Court strikes down federal statute that required Pres to get Senate approval to remove a postmaster. 

· Law: postmasters “shall be appointed and may be removed w/ advice & consent of senate,” when Pres Wilson fires him, Myers sues. 

· Mixed: Humphrey’s Executor, 1932: Court upholds statute restricting Presidential ability to remove member of the FTC for reasons not in the statute. 

· Law: FTC “any commissioner may be removed by the Pres for inefficiency, neglect of duty, or malfeasance in office.” Court says limited to these situations.

· Congress can create agencies that are independent of other branches—part of the independence is the removal issue. Permits legislature enroachment to promote agency independence from exec. 
· Different result b/c different powers in the two officers. (Myers: “purely executive,” Humphrey’s Exec: exec & quasi-legislative & quasi-judicial power), diff in statutes.

· Mixed: Weiner v. United States, 1958: Court upholds statute requiring advice & consent of Senate to remove a member of the War Claims Commission, b/c this adjudicatory position should not subject to President’s pref’s.

· Morrison v. Olson (1988) changes the rule: Court upholds President’s ability to remove independent counsel “for cause,”subject to judicial review. Flexible: Q is no longer “executive?” but whether the restrictions on the removal impede Pres ability to perform C’l duty. Court holds that independent counsels are inferior officers and thus do not need to be appointed by President with Advice & Consent of Senate (Morrison is I/C and Olson challenges). 

· Test: 1) Inferior or principal officer? 2) Does official use executive power? 3) Are official’s duties limited, of narrow jurisiction, or lim tenure? 

· Flexible approach b/c court deicdes that restricting the removal power does not work a major infringement on exec branch, and Congressional intent to prevent executive from removing the person investigating him makes sense! 

· Separation of Powers: Congress vs. Executive battle for agency control Congress alone cannot remove officers appointed by Executive. Impeachment is Congress’ only way to get rid of officers, and hard to impeach. 
· Formalist: Bowsher v. Synar (1986): Court strikes down law that giving budget-cutting authority (executive job) to Comptroller General. CG is appointed by President and removable by Congress alone.  Violation of separation of powers for him to cut budget; if he just advises Congress on legislation then there is no violation of S/P doctrine.  
· Public choice theory: adherence to constitutionally mandated procedures/divisions ensures accountability. (statute bad b/c of severance clause and b/c legislative person doing executive job)
· Stevens, conc: notes chameleon effect of gov’t power—“take on the aspect of the office to which it is assigned.” 
· White, diss: This is highly formalistic, Q is whether it threatens basic division between lawmaking and executing the law. BB agrees.
· Blackmun, diss: Don’t throw out the statute, just sever removal clause—avoids C’l Q, but also suggests judiciary encroaching into legislative territory.
· Functional: Mistretta v. US (1989): Court upholds statute authorizing Pres, for cause, to remove Art III judges appointed by President to US Sentencing Comm’n. Court holds that despite legislative nature of creating sentencing guidelines, the Commission does not upset delegation or separation powers. 

· Executive appointment/removal power: appointment power is no greater than normal appt of A3 judge; removal for “good cause” in line with Morrison and Humphrey’s Exec. 

· Delegation issue: framers rejected the notion that 3 branches must be entirely separate and distinct, point is to prevent accretion of power in a single branch. (Detailed standards in the statute evince an intelligible principle.) Scalia dissents, saying this is a classically legislative function (as in Morrison)

· Mistretta TEST: does this delegation “trench on the prerogatives” of another branch?  
· Legislative Veto (Dead): INS v. Chadha (1983). Chadha makes constitutional challenge to legislative veto that allowed either house of Congress to override INS/AG determination that deportation proceedings should be suspended. Court holds (1) this override is a legislative move and (2) it’s therefore subject to bicameralism (I.1,7) and presentment (I.7.3) req’s of Art I.  Congress loses major control of agency action in this decision. 
· Public choice theory & procedural regularity: require observance of C’lly mdnated procedures that encourage deliberation, suspensive pres veto, congressoinal authority—reduces strategic behavior by lawmakers to have this procedure, even if that is not really the effect in this case. (See Farber & Frickey)
· White, diss: Leg veto diff from making new law. Congress needs legislative veto, b/c otherwise it won’t delegate! Now leg veto in 200+ statutes is invalidated,

· N.B.: Court said leg veto was “essentially legislative”—but it can be hard to tell

· Executive retains power through the formalistic req’s of the majority opinion.

C. Adjudicative Power and Administrative Agencies

· Constitution: Art III. Judicial Power vested in Sup Ct and inferior courts created by Congress, Judges in office “during good Behaviour”. 
· Functions of Art III are (1) structural interest in protecting indep judiciary and (2) personal interest, safeguard litigants’ rights from adjudication by biased parties. 
· When can agencies take adjudicatory power away from Art III courts?  Who controls “process”?
· Early: Non-Art III entities can serve as 1) military courts 2) territorial courts and 3) for adjudicating “public rights” 
· Public rights doctrine = rights people have against the government: tax, benefits…
· Crowell v. Benson (1932): Fundamental fact doctrine: In controversies where private right created by statute agencies may adjudicate subject to limited Art III review everything except for “fundamental “facts” and jurisdictional Q’s. 
· Worker brings claims under Longshoremen’s and Harbor Worker’s Compensation Act, and employer defends saying the Act involves an unC’l delegation of judicial power.
· What are fundamental facts? Was he an employee? Was on navigable waters? Jurisdictional. Not clear whether Crowell applies outside these facts. 
· Brandeis, diss: Don’t import fundamental fact from Ng Fung Ho, which was a DP case! Brandeis does not agree that there are special facts for which the A3 judge can be ousted for jurisdiction; not a viable distinction. 
· Ng Fung Ho v. White (1922): Jur. fact requiring Art III de novo review was whether the guy was a citizen, which would trigger DP rights belonging only to citizens, preventing deportation. Brandeis wrote opinion. 
· DP is 1st order Q; Separation of Powers is 2nd order Q. 
· I think what he is saying is that the only constitutional source of rights to process is the due process clause, and that the due process clause can be satisfied by a trial process that is fully executed by an agency or other Article I tribunal, subject to Article III appellate review.
· So the order of the questions (according to Brandeis) is:  (1)  is there a protected life, liberty, or property interest?  (2) what kind of process is required properly to protect that right?  He assumes that the due process requirement can be fully satisfied at a trial level proceeding outside of an Article III court setting.
Public v. Private Rights 

· Northern Pipeline v. Marathon Pipeline (1982): strikes down Bankruptcy Act b/c it gives bankruptcy judges the ability to render final judgment in state law K claims. This takes too much power from A3 courts. White dissents: Functionally wrong, b/c (1) does not upset sep of pwrs, (2) works aginst uniformity.
· Rule for what agency can do and what Art III court can do:

1. Public rights (indiv v. gov’t) ( agency adjudication

2. Private rights created by statute ( agency, except jurisdictional facts to Art III court (Crowell).

3. Private rights under CL ( Art III court (but see Schor)

· CFTC v. Schor (1986): Court holds that agency can adjudicate compulsory counterclaims that arise under state law, when the counterclaims are filed in response to claims arising through private rights of action created by statute. 
· Schor filed complaint against broker with Commodity Futures Trading Commission (CFTC), and broker filed x-claims in fed court and transferred jurisdiction to CFTC at Schor’s request. When he loses on the x-claims, Schor says CFTC could not adjudicate on these claims which arose under state law.  O’Connor says: Schor waived right to complain about jurisdiction, b/c the x-claims were moved at his request. 
· Flexible/functional approach to private right claims. Court holds Schor does not overrule Northern Pipeline, though the x-claims resemble the CL claims that Art I b/ruptcy judges couldn’t touch.
· Union Carbide v. Thomas. Public/private distinction replaced: Court holds new practical approach looks at  purposes served by statutory delegation of adjudicatory power and impact of that delegation on “independent role of Judiciary” 
· Court upholds a statute that req’d binding arbitration of disputes over value of data submitted to gov’t by pesticide manuf’s. Rationale: (1) Manuf rights sim. to public rights (both statutory); (2) Arbitration still subject to (limited) judicial review. 
· General RULE: Does delegation of adjudicatory power 
· Impair individual interest in having claim adjucated by an impartial A3 judge OR
· Impair structural interest in having independent judicial branch decide matters that have traditionally been at the core of A3
	IV. Agency Decision Making 


DUE PROCESS

· Why does procedure matter so much? Facilitates judicial review, accurate findings, better compliance w/ laws, fair and effective policy. 

· Where do agencies get their procedural requirements? (1) organic statute, (2) agency’s own procedural req’s, (3) APA procedural req’s, (4) “Fed CL”/court-designed procedural req’s for agencies, (5) C’l requiremnts of DP
· Old school pre-deprivation cases: concern about reliability and accuracy of fact-finding

· Londoner v. Denver, 1908: DP concerns triggered when relatively small number of people are exceptionally affected by policy. (Denver property owners challenge tax against them to cover the costs of paving public street in front of their property)

· Process they got: pre-paving--hearing, notice of participation, order for paving, city council passage of order through legislative action. Post-paving—assessment by city council, w/ opp to make written objections, then public hearing. No judicial review. 
· Process that’s due: pre-paving OK, b/c do not need hearing before improvements. Post-paving NOT OK, b/c cannot make assessment without a hearing.  Court holds: Do not need full judicial-style process. Do need hearing, notice (personal or published), right to support allegations by argument (can be brief) and proof (informal). 
· Bi-Metallic v. State Bd of Equalization (1915): DP does not require an opportunity to be heard before an agency adopts a general rule of conduct for more than a few people. (Π seeks injunction against State Bd to prevent it from declaring a 40% increase in property value and consequent increase in property tax). 
· Distinguish from Londoner b/c there small grp of indiv were exceptionally affected, here the valuation change affects everyone in the city—factual applications of the tax might trigger DP concerns, but not the tax itself. 
· Holmes: Legislative action is political, power to tax is characteristically legislative. 

· Differences between Londoner and Bi-Metallic:
· Londoner(fact: improvement to indiv property( adjudicative ( DP trumps efficiency
· Bi-Metallic( valuation of prop in whole city ( legislative (?) ( Efficiency trumps DP
· Modern Procedural Due Process 

· Need Liberty or Property Interest—“new property” derives from classical property theory but includes statutory entitlements; “liberty” interest is drawn in “broad and majestic terms” (J. Stewart). 
· Bd. of Regents v. Roth (1972): Need more than unilateral expectation or abstract need/desire for property interest. Court finds no DP violations in case of assistant prof hired 1 year and K not renewed follwing his political activities. 
· Liberty interest in avoiding stigma that would prejudice and in continuing ability to exercise 1st Am rights; no property interest here. 
· Marshall, Dissent: Gov’t jobs are property interests; liberty to work.
· Sets up two-part TEST: (1) liberty/property interest? (2) what process is required to protect that interest? 
· Perry v. Sindermann (1972): Person’s interest in a benefit is ‘property’ interest for DP purposes if there are existing rules or mutually explicit understanding that support his claim. which he could use at hearing. Court finds DP violation in case of full prof at State Jr. College whose K is not renewed for 1st time in 10 years following political activities( gets hearing.
· Practice of rehiring each each constitutes property interest. 
Government Benefits

· Goldberg v. Kelly (1970): Brennan, for Ct, finds that pretermination evidentiary hearing is necessary before welfare benefits can be cut off. (1) Welfare benefits are property interest protected by DP, (2) DP not met here b/c need major predeprivation procedure to protect destitute from losing last safety net + b/c gov’t has interest in promoting “blessings of liberty,” protecting its citizens. 
· Process she got: Caseworker discusses cut-off w/ recip, CW rec’s termination to supervisor, letter to recip w/ reasons, 7 days to request review, upon review by higher agency official, immediate termination w/ concurrent notice by letter, with post-termination hearing.
· Process that’s due: notice, record-keeping, Predeprivation hearing to prevent erroneous deprivation, w/ impartial arbiter, confront witnesses from agency, no counsel req’d but allowed( judicial review

· Court calls this “rudimentary” but it’s significant process resembling trial( big gov’t burden. Hint of balancing of the recipient interest v. the gov’t interest. 
· Black, dissent: (1) If you allocate process, you take $ away from the transfer (welfare payment) itself. (2) Judicial activism run amok, b/c Ct should not be doing the tailoring that expert agency is supposed to do. (Brennan really digs into details.) 
· Mathews v. Eldridge (US 1976):  Finding no pretermination hearing due in for disability benefits, court designs balancing test to decide how much process is due. Marks move away from line-by-line pocess prescriptions, end of presumption that judicial-type procedure best protects DP interests, and introduces “tailoring”
· Process he got: recipient questionnaire by mail, physician and psych reports, notice of preliminary finding, opportunity to submit additional written info, state agency final determination, notice, termination 2 months later. Posttermination evidentiary hearing before ALJ, counsel, review by agency appeals, then judicial review. Court: enough!

· The Mathews TEST:

1. private interest affected by official action

2. risk of erroneous deprivation through procedures used, and probable value of additional procedural safeguards
3. gov’t interest, including function involved and fiscal/admin burdens
·  BB asks if balancing is off-- are disability benefits really different from welfare benefits? This may be retrenchment following Goldberg, the court may have gone too far there. 
· Judge Friendly’s factors for Judicial DP can be imported to administrative setting.  Agencies tailor process by choosing most effective, tailoring recognizes efficiency demands of regulatory state, helps ensure credibility of evidence and objectivity of arbiter. 
1. unbiased tribunal

2. notice of proposed action and grounds for action

3. opportunity to present reasons why action should not be taken

4. right to present evidence & call witnesses

5. right to know opposing evidence

6. right to cross-examine adverse witnesses

7. decision based exclusively on evidence presented

8. right to counsel

9. requirement that the tribunal prepare a record of evidence presented

10. requirement that tribunal prepare written findings of fact and reasons for decision

AGENCY DECISION-MAKING—THE APA

Adjudication: Pro— Retrospective, highly specific, permits judicial review, ensures independence of agency from industry capture. Con—more expensive and time-consuming than RM, inefficient, affects some indiv disproportionately, less public notice. 
· Formal Adjudication (APA, ALJs) 

· § 554 “Adjudication” = cases of adjudication “required by statute to be determined on the record after opp for agency hearing.” 

· § 556, 557 = Procedures for formal adjudication

· When ALJ decision appealed to agency, agency is free to accept or reject ALJ findings of fact and conclusions of law.

· Cp. judicial appellate practice, review of law de novo, and facts with deference to the trial court. 

· Informal adjudication (no APA, no ALJ) 

· Amorphous, diffuse. Agencies adopt regulations specifying procedures for informal adj

· Causes most DP problems b/c process not defined (whereas formal APA Proc. comport w/ DP)

Rulemaking: Pro—Prospective, broader action that applies to all indiv simeltaneously, notice thru Fed Reg. Con—Not all interests heard, agency capture, no record req’d, judicial review more difficult. 

· APA rulemaking, § 553—agency statement of general applicability and future effect 

· Formal rulemaking (rare) – trial-type, similar to formal adjudication

· “When rules are req’d by statute to be made on the record after opp. for agency hearing.”—courts say to use formal RM, Congress must require it in the organic act 

· Notice & Comment rulemaking (FOCUS HERE) - § 553 

1. notice to public in Federal Register w/ (1) time, place, nature of RM (2) reference to legal authority and (3) terms or substance of rule or description. See 553(b)
2. comment: opp for written comment req’d, oral hearing option—no right to testify. 553(c)
3. rule: agency provides “concise gen’l statement of basis and purpose” 553(c)
4. publication: substantive (non-procedural) rules published at least 30 days before takes effect. 553(d)
5. EXCEPTIONS: interpretive rules, gen’l policy, agency procedure, when impracticable

· Constitutional requirements for RM
JUDICIAL REVIEW OF AGENCY ACTION

· APA § 706 – Scope of Review: reviewing court decides on law, interpretation of statute and C, app of terms of agency action, (2) can hold agency action, findings unlawful if
A. arbitrary & capricious /abuse of discretion – fact (informal RM/adj) & law (Q of judgment)

B. unconstitutional – law 

C. in excess of statutory authority – law 

D. w/o observance of procedure – law 

E. unsupported by substantial evidence–fact (formal RM/adj b/c need record)

F. unwarranted by facts, if facts are subject to trial de novo – fact
· Agency choice between rulemaking and adjudication:
· National Petroleum Refiners Association v. FTC (D.C. Cir. 1973): Court holds that FTC is empowered to make rules about posting octane ratings under its power to regulate unfair trade practices. § 5 gives them adjudicatory authority, but agency believes goal of preventing unfair competition will not be met if one party singled out through adjudication. RM authority in § 6(g), which gives them power to do what they need to do. Court buys it.

· Counter-argument: historically, the FTC has acted through adjudication to prevent unfair trade practices, and now it changes its mind. Court does not care.

· RM allows rapid action, efficiency considerations, broad unform application to industry.

Judicial Review of Questions of FACT

· Substantial Evidence Review, APA § 706(2)(E)—questions of fact in formal RM/adj. A fairly deferential standard can be seen as a reasonableness test—the idea is that courts should not examine agency’s factual findings further than determining whether supported by substantial evidence on the record as a whole, not more than 50%. Need record!
· Universal Camera v. NLRB (1951): Court holds substantial evidence is more than “scintilla,” it’s “such relevant evidence as a reasonable mind might accept as adequate to support a conclusion.” Less rigorous than the standard used by appellate courts to review trial courts. 

· Question of fact b/c Q is: why did company fire chairman? If for union activity, then not OK; if for insubordination, then OK. NLRB rejects findings of its hearing examiner and determines that Universal Camera wrongfully fired its chairman. Questions: 

1. factual findings of the NLRB must be supported by substantial evidence in the record as a whole (not just s/e); in this case, no such evidence for NLRB findings.

2. weight given hearing examiner’s evidence: the hearing examiner’s findings are not binding on the Art III courts, but they are given similar deference to what an Art III trial court’s findings would get. This is more deference than usual for Art I entities—he is making “findings” not just passing along the facts. 

Judicial Review of Agency EXERCISE OF DISCRETION 

· Arbitrary and Capricious Review, APA § 706(2)(A)—informal adj facts, but not always... A highly deferential standard, about the agency’s decision-making process, its application of law to “specific facts” – legislative/policy decisions.
· Two cases, both involving facts: 
· Scenic Hudson v. FPC (1965): Court finds abuse of discretion by FPC in granting ConEd a permit to build a power plant. Statute requires FPC to consider all relevant factors and possible alternatives before making the decision, court finds that it did not. Where Congress has not specific what kind of process the agency has to use, it’s usually informal, but the Court still wants to make sure that the agency did not abuse its discretion. 
· Note: Liscensing is a special agency function somewhere between RM and adjudication. B/c it’s informal, not much record for court to review, substantive component.
· Overton Park (1971): Facts: Court defers to the Secretary of the DoT, who approved funding for interstate through Overton Park. Law that said FHA can’t fund a hwy through a public park unless no “feasible and prudent alternative,” which becomes the central Q in the case. Though court defers to the agency, remands to DC for plenary review of the Secy’s actions. 

· Holding: Court is not entitled to substitute its judgment for that of the agency, but Court should undertake thorough, probing, in-depth review of the (informal) record. Court uses § 706(2)(A) for abuse of discretion. The organic act does not intend formal adjudication, so de novo review is only permitted with adjudicatory actions where fact-finding is inadequate. 
· Overton Park TEST coming out of § 701
1. Did secretary act within his statutory authority? Did action meet statutory, procedural, constitutional requirements?
2. Did secretary abuse his discretion? Were actions arbitrary, capricious,or not otherwise in accordance with the law?
3. Did secretary follow correct procedures? Did Sec’y consider all relevant facts in making decision? 
· Hard Look Doctrine: Court takes hard look at agency action to ensure that the agency’s decision about application of law to facts is reasonable. Court also ensures that the agency has taken a hard look at the situation. 
Judicial Review of Questions of LAW
Pre-Chevron, and immediately pre-APA:

· Formal Adjudication:  NLRB v. Hearst Publications (1944): In lawsuit about whether newsboys were “employees” for the purposes of collective bargaining under the NLRA, the NLRB determines that they are employees. Overtuning Circuit court (which said NLRB meaning was too expansive), Sup Ct concludes that they were “employees,” siding with the NLRB. N.B. Congress overturned this thru legislation, saying indy-K’s not EE’s. 

· Holding: Courts should accept agency interpretations if (1) “warrant in record” and (2) reasonable basis in law. Courts have limited review of “broad application of statutory term” when agency makes initial determination of what the term means.

( With mixed questions of law and fact, reviewing court gives agency greater deference than it would give a trial court.  Agency has both expertise and Congressionally delegated power. 
· Delegation, policy: (1) Congress intended national standard, gave NLRB power to determine application of broad statutory term like “employee.” This can be different from CL. (2) underlying Q: does Hearst have to bargain w/ them?

· Facts/Law division: “Pure” Q’s of law TBD by Courts, applications of law to fact should be reviewed for reasonableness. Could be seen as Chevron step 2 case. 

· Informal Adjudication: Skidmore v. Swift & Co. (1944): Employees manning fire station sought overtime back pay. Q was whether waiting time counted as “working time” under FLSA. DC said no, but Sup Ct follows FLSA administrator’s informal opinion that waiting time (other than sleeping & eating) should count. 
· Holding: Agency interpretations are “entitled to respect,” to the extent that they have the “power to persuade.” Lower level of deference than Chevron. Case-by-case determination of how much to defer to agency, based on quantity/quality of agency reasoning: thoroughness, validity of reasoning, consistency with earlier/later opin.
· Role of court: (1) statutory interpretation of agency’s duties under the enabling statute (2) evaluation of agency WP to determine how persuasive.  
· Cp. Hearst: Both cases about how much deference to agency’s review of Q of law; here FLSA administrator is more of a prosecutor, and NLRB is more an adjudicator. Respect for agency decision depends on structure of agency and its role in the process.  Agency responsible for enforcing statute in Hearst, so greater deference than Skidmore, where agency is not responsible for enforcement of statute.  
Chevron: Current standard for judicial review of agency interpretations of law

· Chevron changes the “job” the Court is doing, b/c it takes more deferential role than usual. Central Q: why defer to agencies when not to district court? 1. ARS relies on agency expertise with regard to facts and law, 2. congress delegates to the agency. 
· Assuming Skidmore still alive, Skidmore = weak deference, Chevron = high deference
· Chevron, Inc. v. NRDC (1984, Stevens): In case about what “stationery source” means under 1977 amendments to the Clean Air Act. Agency (EPA) interpretation is bubble concept, which Chevron wants, and NRDC disagrees b/c bad for environment. Chevron test: In Chevron itself, the court said the statute was ambiguous, and deferred to EPA interpretation of “stationary source” as bubble as reasonable. For stat interp, Court uses words and legislative hist:
· Chevron TEST:
1. Has Congress spoken on the issue? “trad’l tools of stat interp”

· No, silent or ambiguous( go to step 2

· Yes, Congress clear ( use Court’s interpretation

2. If Congress has not spoken on the issue and there is clear delegation of power to the agency, court defers to agency:

· Explicit delegation of power to agency ( very deferential, like arb/cap

· Implicit delegation of power to agency ( use reasonableness review

· Policy: Deference to expert agencies is part of the ARS; judges are generalists and Congressional intent is for agencies to decide. 

· Politics: agency interpretations shift! Under Carter admin, EPA interpretation was “single unit” interpretation that NRDC wanted; under Reagan, the EPA interp changes.

Step 1: When has Congress clearly spoken? 

· Step 1: INS v. Cardoza Fonseca (1987, Stevens): In step-1 statutory interpretation, Court holds that the agency (INS) interpretation of permissive asylum statute is too restrictive. Comparing permissive asylum provision to mandatory asylum, Court concludes that Congress clearly spoke on the issue, and the agency interp is unreasonable b/c it makes the 2 provisions too similar. 

· Holding: When plain-meaning statutory interpretation shows that Congress has clearly spoken to the issue, Court does not defer to agency. Reasoning is that courts decide abstract Q’s of law; application to facts is for the agency. Prob: pure Q’s of law are rare. 

· Step 2? Scalia, conc: Court takes over only when congress was crystal clear about its intentions, which it was not. This is a step 2 case, b/c agency interpretation is unreasonable. 

What is the reach of Chevron? Formal Adj, notice & comment RM

· Christensen v. Harris Cty (2000, Thomas): fireman opinion letter. Process generating agency decision might determine whether agency gets deference. Here, FLSA informal adjudication does not get Chevron and fails under Skidmore, too. Administrator of FLSA issues opinion letter to county saying county can’t force police to use compensatory time. County ignores letter and is sued by employees, who argue for Chevron deference to administrator’s ruling. County wins, weirdly.
· Holding: Silence & ambiguity is not enough! Agency interpretations through informal adjudication (opinion letters, manuals, policy statements) do not receive Chevron deference. Give Skidmore deference, “entitled to respect” if persuasive. (here, agency interp not persuasive)
1. Only formal adjudication + notice & comment RM get Chevron. 
· Scalia, conc: Skidmore is overruled, should use Chevron (lots of deference to agency, less power to court). Under Chevron step 2, agency interpretation unreasonable.
· Breyer, diss: agency position is reasonable under Chevron or Skidmore. Chev and Skid are doctrinally compatible. 
MEAD, determining amt of deference: None, Skidmore, or Chevron? (current law)
· Case-by-case: United States v. Mead Corp. (2001, Souter):  Court held that whether Congress intended to delegate lawmaking authority to the agency may depend on a number of factors. Customs ruling letter says that day planners are diaries and thus subject to 4% tax; court concludes the letter gets no Chevron deference and remands for possible Skidmore deference. No indication that Congress intended tariff classifications to have force of law, letter could get Skidmore deference based b/c this is a highly detailed, specialized area of agency expertise. 
· Policy: fine-tuning deference. Congress will indicate whether it wants the agency view to be given force of effective law, court looks at the Congressional intent with regard to what process is set up.  Problem: do less formal interpretations get deference?  
· TEST: Silence or ambiguity not enough; level of deference determined by Congressional grant of authority:
1. Has Congress answered this Q (Chevron 1, traditional tools of s/i)

· If yes(court decides on its own

· If no( step 2

2. Look for signals that Congress wanted to delegate: Did Congress give agency authority for formal adjudication or n&c rulemaking, or other force-of-law admin action w/ relatively formal procedure involving fairness & deliberation? 

· Express delegation ( “tell us what X means” ( arb/cap 

· Implicit delegation ( ? reasonableness, normal Chevron 2

· No delegation (or delegation other than formal adj, n&c) ( Skidmore 

· Here: congress didn’t answer the Q, no signals of delegation.  

· Scalia, dissenting: Bad—“Avulsive change” (1) doctrine is now confusing, b/c step one looks like a test for whether congress intended deference, and even if answer is “no,” agency gets deference under Skidmore. Need “totality of the circumstances” (2)  policy is bad, b/c will create confusion and lead to artificial increase in informal RM and ossification of statutory law. Wants simple, clear law about when to defer; wants judicial deference to expert agencies. 

Step 1 or Step 2? 

· Sweet Home (1995, Stevens): Court defers to agency interpretation of “takings” within the Endangered Species Act. Sweet Home folks bring facial challenge to agency interp of ESA, which prohibits significant habitat modification on private land, including their land. Court holds agency interpretation is fine. Court not clearly in step 1 or step 2, but ultimately defers. Scalia, in dissent, says step 1, and statute is clear
· S/I: “take” defined in statute to include harrass, harm, puruse, hunt, shoot, wound, kill, trap, capture, or collect. “Harm” is word in question, defined in agency regulation to mean “significant habitat modification,” and this meaning wins. 

· Three interpretations of Sweet Home:
1. statute was ambiguous and Chevron deference appropriate

2. statute, literally interpreted, strongly supported the agency interpretation

3. statute did not support agency interp, but courts properly allow agencies some flexibility to yield best outcome in agency expert judgment.

Textualist Interpretation in Chevron step 1:

In post-1990 cases, see court reviewing agency action under step 1, result is less deference to agencies and public policy exception—there must be political accountability in large public policy decisions. 

· MCI Telecommunications v. AT&T (1994, Scalia): Empowered by Congress to “modify” communications act, FCC decides only historically-dominant AT&T is required to file tariffs. MCI argues that power to “modify” includes making basic and fundamental changes; court disagrees, holding agency interpretation unreasonable. 

· Chevron analysis: 1. Congress was silent/ambiguous on the issue of small long-distance carriers (1934, they didn’t contemplate it!), 2. Courts give deference to reasonable agency interpretation of “modify any requirement,” and FCC interpretation not reasonable. 
1. But looks different as doctrine shifts: Brown & Williamson court refers to MCI as step 1 case, saying “Congress could not have intended to delegate…” 

· Statutory interpretation: Scalia compares the various dictionary definitions of the word “modify,” concluding that wholesale change is not permissible under the language of the state. Re: legislative intent, Scalia considers the intent of the original legislature, in 1934, not what the statute means in an increasingly technical world? 

· Dissent (Stevens): The purpose of the statute is to prevent monopoly, it is reasonable for the FCC to conclude that market forces with take care of the other players thru competition. 

· Brown & Williamson (2000, O’Connor, 5:4): The determination whether Congress had directly addressed the issue must be guided by common sense. In Step 1 analysis, Court concludes that Congress did not intend FDA to regulate tobacco. 

· Statutory interpretation: was FDCA was clear about regulating nicotine as a “drug” and cigarettes as “drug delivery device”? O’Connor, says YES, reading “statute as a whole” and finding Congressional intent in other parts of US Code, to show that regulation of tobacco not w/in FDA statutory scheme. 

· Doctrine: Chevron still very much alive; this is an extraordinary case b/c FDA trying to regulate substantial portion of American economy (tobacco) and that cannot be Congressional intent.

· Dissent (Breyer, Stevens, Souter, Ginsburg): Court’s reasoning about Congressional grant of power to the FDA to regulate public health leads to exactly the opposite conclusion: Under textual approach, FDA should be allowed to regulate. 

· Politics:  party-line split on court, in case of major political dimensions, called “important” and “extraordinary” by both majority and dissent. 

Reasonableness review in Chevron step 2:

· Ohio v. Department of Interior (D.C. Cir 1989): Dept fo Interior promulgates rule interpreting CERCLA requirement that people who spoil natural resources must pay damages. Petitioners challenge various parts of rule:
· Rule says “lesser of” diminution in value or restoration costs. Petitioners challenge: damages for lost use are always less than what it costs to restore! 

· Chevron Step 1: contrary to Cong. intent, so agency interp is wrong.

· Rule values land according to market-based “use values”

· Full Chevron (?): 1. In text & legislative history Congress did not show intent, 2. agency interp unreasonable. (BB thinks maybe step 1 alone)

· Rule uses “contingent valuation” to determine indiv’s valuation of resource

· Full Chevron: 1. ambiguity + n&c RM ( deference, 2. reasonably within the “scope of best practices”? YES. 

	Synthesis: Putting Together Judicial Review of Agency Action

· Overlap between Chevron step 2 and § 706(2)(A) arbitrary & capricious: 
· Questions of LAW 
( Chevron, reasonableness (Hearst, Chevron, MCI, Sweet Home)
· Statutory authority. Question is about the meaning of the statute, ie, is 
      the agency’s interpretation right in line with what the statute intended?  
· Questions of FACT: 
( 706(2)(A), rational (Overton Park, State Farm, Allentown Mack I)
· Policy Q’s—meaning of statute is clear, Q is agency execution
( 706(2)(E), substantial evidence (Allentown Mack Part II)




Only questions of fact here:

· Allentown Mack v. NLRB (1998, Scalia):  NLRB held Allentown Mack guilty of unfair labor practices under NLRA, b/c did not demonstrate “good faith reasonable doubt” about employees’ desire to be part of union. Allentown Mack found during employment interviews that employees were not interested in union, NLRB said this was wrong. Court reviews NLRB decision, and reels the “crazy” NLRB back in:

No questions of law:

1. Arbitrary/Capricious: Is NLRB standard for employer polling rational and consistent with NLRA? Yes, facially, even tho but announced standard is not effective standard. Board not being forthright 

2. Substantial evidence: Are NLRB findings supported by substantial evidence in the record? No, substantial evidence was in the other direction, supporting Allentown.

a. Breyer + dems dissent: NLRB is expert on workplace, should defer to their determination that employees would be under pressure to say “no union”

· Motor Vehicles Manuf Assoc v. State Farm (1983, White): Nat’l Hwy Traffic Safety Admin (NHTSA) rescission of standard requiring passive seat belts or airbags is arbitrary and capricious. The rule change happens just after Carter-Reagan changeover and during economic downturn. 

· Holding: When agency rescinds or modifies previously promulgated rule, must supply rationale; change in regulation is subject to same scrutiny as original rule. 

· Arbitrary & capricious: Need to develop record to back RM decisions; must show substantive reasoning for decision. Agency says: people detach passive restraints, so it’s not worth cost to manufacturers and consumers, in terms of safety benefit; Court says: what about airbags? 

· Problem: Delegation is very thin; there is not much in the statute for the agency to work with. Since no delegation problem is found, court reviews rationality of the agency decision and decides it was not OK. 

	ERISA


· Statutory interpretation (as in Shaw v. Delta Air Lines)
· Plain meaning
· Legislative History
· Constitutional Hook
· Commerce clause; taxation power ( statutes must be rationally related to the problem Congress is talking about, and related to powers that Congress has.
· Legislative Deal
· Quid pro quo: state remedies preempted by uniform federal remedy, but this encourages employers to set up EBPs to begin with. 
· Firestone: “ERISA was enacted to promote the interests of employees and their beneficiaries in EBPs and to protect contractually defined benefits.” 
· Theoretical Justifications 
· Market failure (in EE-ER relationship)? Redistrib of power in the market, or economic circ’s
· Big issue today is cash:benefits ratio, and how much employers will pay in benefits.
· Lack of info in the market—improve information flow to strengthen contractual relationship
· Fiduciary relationship—ERISA conceivably gives EEs some remedy for breaches by ERs
· Preemption
· Federalism: Can we have both a state rule and a federal rule?
· Preemption focuses on “welfare” plans
· Companies make better decisions about compensating in cash v. benefits
· Companies decide rights and responsibilities
· Once EEs have rights, they are protected in claiming those rights.
· Compare ERISA to other statutes:
· ERISA preemption set up as battle, unlike Title VII (Weber), where the idea is for state and federal protection against discrimination to dovetail. 
ERISA Provisions

· § 2 – Constitutional hook in the commerce cl., Congress uses “nat’l police power” toward industrial peace.

· § 4 – Exceptions: employers not engaged in i/s commerce (rare!)

· § 101 – Beneficiaries receive summary plan description (an info rule -- need to know what they’re getting)

· § 402-407 – requirement of formality in the relationship that’s set up (rights and responsibilities rule)

· § 404 –fiduciary duties. Exclusive benefit rule; plan in sole interest of employees and beneficiaries 
ERISA Provisions key to Preemption:

· § 502 – remedies

· 502(a) – (1) civil action may be brought by participant (A) if not given info under 502(c) or (B) to recover benefits due him under Plan; suits can also be brought by Secretary, participant, beneficiary or in certain circumstances fiduciary (
· 502(f) -  Federal claim jurisdiction for actions authorized in 502(a), w/o regard to diversity or amt in controversy –(otherwise, amt in controversy would create problems for individuals) 
· Cases: 
· § 514 – preemption

· preemption: 514(a) says federal law preempts state laws that “relate to” employee benefit plans
· savings clause: 514(b)(2)(A) exempts state laws that “regulate insurance” from preemption. 
· deemer clause: 514(b)(2)(B) says no EBP is to be “deemed” a law regulating insurance for the purpose of triggering the savings clause. 
· 514(d)—no preemption of federal laws, only state laws ( uniformity
Basic ideas behind ERISA
· ERISA = comprehensive statute designed to promote interests of EE and their beneficiaries in employee benefit plan. (Shaw v. Delta Air Lines)

· Does not mandate employers to provide particular benefits or proscribe discrim in giving ben’s. 

· Preemption depends on Congressional intent. Can be explicit (§ 514) or implied (§ 502)

· Generally, employers want preemption of state laws by ERISA, and Π’s want state laws to be saved.

Scope of Preemption under § 514(a)

Shaw v. Delta Air Lines (US 1983, Blackmun): Q is whether two NYS laws are preempted by ERISA § 514(a). Human Rights law prohibits discrimination in employee benefit plans based on pregnancy. Disability benefits law requires sick-leave benefits to employees who are unable to work due to pregnancy. Using plain meaning and legislative history to conclude that Congress intended broad-scope preemption, Court holds both state laws are preempted by ERISA as “relating to” employee benefit plans. Not saved for different reasons: 

· §514(d), no preemption of fed laws. Human Rights Law: Could be seen as complement to Title VII, federal employment discrimination statute. Problem is, Title VII did not include pregnancy discrim at the time in question. So the federal law does not save the NY Hum Rights law.

· Result: If state law adds right not covered by fed law, it is preempted by ERISA.
· § 4(b)(3), ERISA not for plans meant solely to comply with state law. This section says ERISA does not apply to benefit plans if they are maintained solely for the purpose of state law. Court uses formal interpretation/ plain meaning of “solely” and decides it does not want a loophole that would allow employers to get around state laws by triggering preemption. 

· Result: If plan includes only benefits to comply with state law, ERISA does not apply. 
· If plan includes state-mandated benefits and other benefits, they are separated so that state law applies to state-mandated and ERISA applies to the rest. 
· Statutory interpretation: textbook use of legislative history shows that there was originally a narrower preemption clause, and then Congress decided to make it broader.
· Policy: Broad-preemption is Congress goal, b/c employers’ need for uniformity if they are going to provide these benefits at all. 
Scope of Insurance Savings Clause under § 514(b)

Metropolitan Life v. Massachusetts (US 1985, Blackmun): Mass Law §47B mandates mental health coverage in employee health benefit plans. This is state policy decision b/c of adverse selection, making mental health care very expensive. State of Mass sues noncompliant insurance company Met Life, which refuses to comply with 47B. Met Life argues state law is preempted by ERISA, but Court holds that state law is not preempted. 

· Clear that state law is preempted under § 514(a)

· State law is saved by § 514(b)(2)(A), b/c it regulates insurance. Insurance is traditional area of state regulation, and Met Life argues that ERISA plans are different from regular insurance. Court uses statutory interpretation to decide what is insurance: (1) ERISA is not an old law, there were plenty of minimum benefit state laws when Congress enacted ERISA, they would have made an exception if they wanted to; (2) Mc-Carran Ferguson factors to decide what is “business of insurance”. 

1. does practice/transfer spread policy holder’s risk? Y

2. is practice integral part of policy relationship between insurer & insured? Y

3. is practice limited to entities within the insurance industry? Y

· Strategic opp for employers: self-insure! State law now touches plans that are administered by insurance companies; companies who self-insure and do not farm out administration of benefits to insurance companies are only regulated by ERISA. This is reinforced by deemer clause.   

· Policy: Changes risk pooling: (1) protect state interest by allowing state to correct market for adverse selection in mental health coverage. (2) strategic opportunity seems inconsistent but it is part of ERISA. 
State CL suit preempted (and not saved) by § 514

Pilot Life Insurance Co. v. Dedeaux, US 1986 (O’Connor): Insured disability benefit plan w/ shared contribution by EE and ER is terminated after 2 years. Π, who expects permanent disability, sues in a tort-K action under Mississippi law of bad faith. Court holds law “relates to insurance” under § 514(a) and is preempted; holds further that ERISA’s civil enforcement scheme is meant as exclusive remedy.

· CL causes of action under bad-faith law “relate to” employee benefit plan under ‘but-for’ TEST: but for the EPB, there would be no cause of action ( law is preempted.
· Law of bad faith does not fall under insurance savings clause. Under Mc-Carran-Ferguson factors, fits only “policy relationship” prong. Court thinks that w/ uniformity goal, Congress could not have intended savings to be that broad. 
· N.B. Mississippi passed the tort-K law with insurance in mind, and therefore Π argued that it regulated insurance. Court rejects this—tho it aims at insurance, it is not exclusive and does not “regulate” insurance.
· Remedy issue: Congress affirmatively legislated in that area, so that goal of uniformity would be achieved. Allowing state law claim for punitive damages under tort-K would change the remedy scheme.

· Policy: § 502 is expression of policy of uniformity that benefits employers, who are in turn encouraged to create employee benefit plans. 

State CL suit preempted under § 502 (remedy)

Ingersoll Rand v. McLendon, US 1990 (O’Connor): McClendon fired 4 months before plan retirement benefits were to vest (classic problem). McClendon sues in tort-K action under state law, in order to get punitive damages. Court holds state law is preempted; § 502 are exclusive remedies under ERISA. Breadth of preemption is conspicuous and intentional; Congress wanted to provide only these remedies in connection with EPBs. 

· But-for preemption: If not for the plan, no possible cause of action. Therefore, “relates to” EBP and is preempted. Broad preemption, here no possibility of savings under insurance regulation. 

· Legislative bargain was exclusivity of remedy. This goes along with the uniformity goal.

· Wrongful discharge issue: Under ERISA  § 510, there is a remedy for wrongful discharge if you’re fired while exercising rights you have under an EPB, so court could have triggered preemption that way.

· Damages: McClendon sued under state law b/c wanted punitive damages, much higher than what he would get under reinstatement of the benefit, which is what ERISA provides. 

· Vesting rules: There is an ERISA provision that supports vesting rules so that this does not happen, so he would have had a good claim under that provision.

Judicial Review of fiduciary decisions
Firestone Tire & Rubber v. Bruch (US 1989, O’Connor): Employees want termination pay when their division is sold to Occidental. Workers cite “reduction in workforce,” but they are never unemployed. Firestone is fiduciary, and workers sue under § 502. Firestone defends with “same desk rule”

Standard of judicial review

· Court holds de novo review is appropriate standard of judicial review of benefit determinations by fiduciaries or plan administrators under ERISA. 
· Conflict of interest for Firestone plan administrators, supposed to be fiduciaries, to apply ERISA for the exclusive benefit of the employees, de novo review helps.
· Trust law  principles are behind ERISA § 502, can apply those CL doctrines here:
· Deferential standard of review by courts when trustee has discretionary powers (arb/cap)
· De novo review when trustee lacks discretionary powers (Firestone situation)
· Originally, contract law governed EBPs, and courts used de novo review; purpose of statute to protect EEs, arb/cap review would favor ERs; there is unenacted bill to amend ERISA § 502 to mandate de novo review. Using trust law is compromise, good for EE but some deference to ER.
· Policy effect: ER gets choice of how much discretion to give the plan administrator. 
Who gets reporting & disclosure info, in order to sue under ERISA? 
· To get info about a plan, need “colorable claim” that will 1) prevail in suit for benefits or 2) eligibility requirements would be fulfilled in future (Scalia dissents on last part). This is b/c it’s really expensive to expand reporting & disclosure endlessly
Fiduciary or Employer; Getting Individual Damages under ERISA

Varity Corp v. Howe (US 1996, Breyer): ER manipulated EEs into transferring nonpension benefits into division of the company that was tanking. Employees sue for lost benefits under ERISA, court holds (1) Varity acted in fiduciary capacity and (2) EEs can get individual equitable damages under 502(a)(3)

Breach of fiduciary duty under § 404? Y

· Fiduciary or Employer? Fiduciary. Takes trust law “grantor,” who controls revocation of trust even against trustees’ interests, and put in corporate context: company controls whether there will be an EBP at all. 

· As employer, companies can make the decisin to reduce health care plans, as long as revocability is in the contract; this does not happen with unions, who negotiate non-revocable plans. ( no violation of 404, b/c not a fiduciary. J. Thomas dissenting goes with this interp.
· As fiduciary, obvious violation of § 404.  Court goes with this interp.

· What kind of remedy do the employees get? 502(a)(2) vs. 502(a)(3)
· 502(a)(2) ( representative suit for plan damages. Thomas, dissenting, argues for this b/c specific controls general, can’t read general equitable of (a)(3) to trump the specific.
· 502(a)(3) ( equitable relief allowing individual damages, want to get to ex ante pos’n. Court goes with this interpretation, saying that the scope of (a)(3) is different b/c it’s about individuals who lost assets b/c of mismanagement, something Congress was worried about. 

SECOND-ORDER CASES

Recalibration of Preemption under § 514(a)  

De Buono, NY Commissioner of Health,  v. NYSA-ILA (Stevens, 1996): NYS decides to fund medicaid through NY Health Facility Assessment, a nouveau tax. Hospitals pay the tax, and pass on the cost to consumers. Plan (Δ) owns and operates the hospital, so the hospital itself definitely “relates to” EBPs. Court holds state hospital tax law is not preempted, b/c the default position is against preemption.
· TEST: Is state acting in area of traditional state police power? If so, Congress needs to legislate affirmatively to show that it intended preemption. 
· Major shift! Clear change since Shaw v. Delta Air Lines, where did not consider state regulation before the question of preemption, but only afterwards with savings clause. 
Remedies II: Exclusive Federal Remedy: Concerns are UNIFORMITY and POLICE POWER OF STATE

UNUM Life Ins. Co. v. Ward (1999, Ginsburg): Plan contains insurance company timely filing rule, which says forfeit after deadline. Employee misses deadline for notifying plan, but has notified employer. Court holds that Π has valid claim under ERISA, b/c notice-prejudice rule is saved from preemption.

· California Law: notice-prejudice rule says insurance co’s have to prove prejudice in order to deny claim that was filed late. ( Under § 514(b)(2)(A), this “regulates insurance” and is saved from preemption
· TEST for “regulates insurance”: 1) common sense view, looks at law and decides it only applies to insurance, and 2) checks result w/ McCarren-Ferguson factors. Weirdly, court says does not shift risk, but since they have 2/3, Court lets it through. 
· Agency Rule: Plan had constructive notice of the claim b/c of the relationship between the employer, the Plan, and the employee. ( Court rejects this argument but finds that case is resolved on notice-prejudice.
· Remedy: Remember, Π only gets ERISA remedy here. Court does not address argument that state law conferring causes of action or affecting remedies could be saved. (see Rush Prud. Dissent, 399). ( Shaw stands.
	Notes on HMOs and Insurance:

Not that different from insurance co. standing behind a plan. 

What plan does
· Shifts risk

· Provides services

Insurance companies have expertise – they do the paperwork for plans.

Typical HMO does the same processing as insur co, but also has K w/ Dr’s( Dr’s agree to K in exchange for for volume of patients. Difference between HMO and insurance co is that ins co don’t employ Doc’s to provide health services. They cover what they say they will, and spread risk across the group of patients they insure.  


NOTES ON HMOs: 


[image: image2]
Remedies III: § 502 and the Legislative Bargain
Rush Prudential v. Moran (2001, Souter 5:4): Illinois HMO Act says in § 4-10 that beneficiary gets independent review of whether denied treatment is “medically necessary.” Moran had procedure that Plan refused to cover, and sues under ERISA. Rush Prudential says law is preempted; Court holds that § 4-10 is not preempted by ERISA, b/c it is saved. 

· Preemption: Is HMO insurance? Y (1) DeBuono, default position is no preemption. (2) Definitely preempted under 514(a) b/c ‘relates to’ EBP. (3) question is whether HMOs are insurance, to trigger saving clause. What did Congress intend for savings? 
· TEST for “regulates insurance” (interpreted too broadly here?)
1. common sense approach: insurance or major insurance element, ask “does it affect risk shifting?”

2. court says YES, risk shifting, tho in a way it’s about health care not insurance. Court notes that HMOs and ERISA are concurrent; Congress knew about HMOs and would intend savings. 

3. specifically directed at insurance co? 

court says YES, though BB thinks maybe not. 

4. Mc-Carran Ferguson factors to confirm view. 

· REMEDY: Must “savings” yield when it comes to remedy under state law v. remedy under ERISA? N
· IL Law § 4-10 is s provision that allows indep review of “evidence” but does not supplant judicial enforcment—Π can still lose. Does not create new remedy, which was problem in Pilot or Ingersoll. 
· Dissent, Thomas: This allows Π to short-circuit ERISA’s remedial scheme under § 502. Π should have sued under § 502(a)(1)(B). 
· Policy: § 502 can still trump savings clause if the state law creates an alternate remedy—states manipulate laws (take away remedies) in order to have them enforced; Π’s keep trying to use state laws to get punitive damages. Court is frustrated!
Current Law: The Savings Clause Test

Kentucky v. Miller (2002) (Scalia): State law says HMO must allow “any willing provider,” which inferes with HMO-Dr. contracting.  Court holds that savings triggered when laws regulate insurance (not insurers!). Court reformulates test, b/c Mc-Carren Ferguson factors not so helpful anymore:

· TEST for state law that ‘regulates insurance’ under § 514(b)(2)(A):
1. is law specifically directed toward entities engaged in insurance?
-state laws of general application don’t apply (ex, Pilot)

2. does law have substantial effect on risk-pooling arrangement between insurer & insureds? 
Part of common sense approach (Rush) and includes 1st McC-F factor, tho McC-Ferg is out now.

REMEDY still about uniformity, but is ERISA bad for beneficiaries?

Aetna v. Davila (2004, Thomas): Davila denied Vioxx and has injuries from drug he got instead. Davila sues HMO under TX state law for “failure to exercise ordinary care,” under TX Health Care Liability Act, a tort claim. Court holds state law is preempted by § 502 and § 514.

· Remedy: The point of ERISA is that remedies are limited. Any cause of action that “duplicates, supplements, or supplants” an ERISA remedy is preempted by § 502(a)(1)(B), suit to recover benefits.

--N.B. this means almost anything!

· Preemption under § 514: ERISA preemption is triggered b/c the law “relates to” EBP. However, the law is not saved, b/c it does not regulate insurance (it regulates healthcare)

· PREEMPTION DOCTRINE NOW: Even if it regulates insurance and would otherwise be saved under § 514 it is going to be preempted under § 502. OR, if a remedy-based issue alone, it is preempte if state c/action “duplicates, supplements, or supplants” the ERISA c/action. 

· KEY: Are HMOs fiduciary decisionmakers? If yes ( ERISA liability. If no ( no ERISA liability, b/c benefit determinations have to be make by fiduciaries under ERISA.

· Pegram TEST: mixed eligibility and treatment decisions under the plan (ie, same doc)? If so, then not fiduciary. 

· Here, Aetna is not making treatment decisions, they are making eligibility decisions and thus they are fiduciaries. (court says: Π is wrong that this is about the doc, it’s about the plan and its failure to include certain types of care)

· Concurrence in judgment but major difference in opinion (Ginsburg, Breyer): Preemption of state law remedy under ERISA § 502 is a problem, b/c few fed remedies for the state ones that are preempted. There is equitable relief under § 502(a)(3) but need punitive dam. Or at least make-whole damages, which would be avail under trust law that ERISA is modeled on. 

· Judicial Activism: Ginsburg is no longer to sit back and say “our hands are tied,” as she did in UNUM. She suggests now that if Congress does not do something about the remedy problem, court should. 

Standard of Review, Deference, Synthesis

Black & Decker Disability Plan v. Nord (2003, Ginsburg): Black & Decker administers plan insured by Met Life. Met Life denies disability claim by B&D employee Nord, despite Nord’s Dr’s recommendation. Nord sues under ERISA § 502(a)(1)(B). Court holds that Social Security “treating physician rule” does not apply in ERISA. ERISA does not require plan administrators to accord special deference to the opinions of treating physicians. 

· Court grants cert in response to a circuit split on the TPR rule. 

· Chevron issue: Ginsburg says Secretary of Labor did not include TPR in his ERISA regulations; if he had, that interpretation of ERISA would be given Chevron deference. 

· Agency silence given more deference than Congressional silence, b/c perhaps Congress didn’t think of it. But agency knows it’s on the books in Social Security. 

· Differences between ERISA and SSA militate against TPR—SSA is enormous and ALJs must decide on claims based on TP’s recommendations; ERISA determinations depend largely on what’s covered in the (voluntary) plan, cf. Firestone. 

· Standard of review: whatever level of discretion under Firestone, plan administrators may not arbitrarily refuse to credit claimant’s reliable evidence.  
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Formal Adjudication
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( substantial evidence
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Informal RM

State Farm ( arbitrary & capricious
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Scenic Hudson ( arbitrary & capricious

Overton Park ( statutory authority?
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	Eskridge & Frickey

FUNNEL

Statutory Text

Common sense reading (not layman, but group at whom the statute aims)

Coherence of the provision with general structure of the statute
Plain meaning: South Corp, MCI

“Common sense”: Brown & Williamson
Technical meaning: American Mining
Avoid absurd result: Cotton Dust
Letter/Spirit: Holy Trinity 
Specific & general legislative intent
Legislative history, tho can be “corrupted” by dealmaking

Imaginative reconstruction (Posner)

· What would enacting legislature have done with the issue?

· What would enacting leg with foresight do? (better!)

Legislative history (what happened in Congress): Weber, Johnson,  Moragne
Legislative purpose
Statutory context considerations: what was the problem this statute was meant to solve? Beyond that, purposivism gets messy.

Purpose (social goal): Weber, Holy Trinity, Brown & Williamson (Breyer’s dissent)
Evolution of the statute
Social or legal circumstances not anticipated before implementation

Evolution: MCI (FCC didn’t know!)

Current policy
Current values / ideas of fairness, esp. constitutional values
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