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I. BIG QUESTIONS:

1. What assumptions about political process are animating the judicial behavior under consideration?

2. What role should be played by understandings of constitutional framers?

3. Is the legislature a legitimate entity to make important public policy largely w/out judicial review?

4. When evaluating any one aspect of regulatory state -- “compared to what?” We aren't in perfect world, but rather of evaluating different alternatives to see if they accomplish what we would like to see done

5. Also trying to cast light on what prior concept might have been of what trying to accomplish

1. Question isn't just -- “is this how to run an airline?” But rather, “What are airlines for? Should we be flying as much as we do?” “How to govern, and, how active should we be in governing?”

6. What should be done by way of common law, and what by way of legislation?

7. What governs our sense of the legitimacy of legislation?

1. whether seems to reflect interests of country (enforce statute widely, or actually special interest deal that should be interpreted narrowly?

8. Under what conditions are agency decisions most worthy of respect? Least?

II. INTRODUCTION TO LEGISLATION

1. The structure of the legislative process is relevant to statutory interpretation because:

1. the value/credibility of sources which we use to determine legislative intent varies depending on by whom and when in the process they’re developed

2. depending on which normative theory of legislation we subscribe to, we may want to broaden or narrow our reading of the statute

1. depending on what we think about future legislation (Can congress “fix” it? Will they be able to pass another statute? Anticipated response – will they reign in a progressive interpretation by the courts?)

2. and/or depending on how close the process was to our normative ideal (ie, no deliberation so less legit; bill was introduced by an interest group; etc)

2. Structure of the Legislative Process:

1. Introduction of bills

1. can be done by basically anyone, but you have to get it on the “agenda”

2. Committee consideration

1. important which committee it gets referred to, given that chair of committee has lots of power (controls referral to subcommittee, schedules floor hearings, etc)

1. generally non-partisan decision by parlimentarian – relies on congressional rules 

2. chair can kill a bill by burying, or favor it by referring it to good subcommittee 

3. House can also bypass committee consideration by filing discharge petition (calling for measure to be brought to the floor)

2. Committee theory: 

1. informational theory: we need them for their expertise

2. distributive: committees are engines of rent-seeking (unjustified benefits to IGs)

3. committees usually composed of “preference outliers” -- people on committees w/ issues important to them and constituents, so danger that small IGs can dominate

3. Committee reports (useful for legislative intent analysis, respected b/c of expertise and must be honest to retain credibility, better than floor speeches etc)

1. persuade rest of congress.

2. contain background of bill, text, and full analysis

3. Scheduling Legislative Consideration:

1. The House: Moving from Committee to the floor:

1. Committee chair can put the bill on the normal calendar, but usually goes through the Rules Committee

2. Rules Committee decides which kind of rule to grant (if any): allowing or prohibiting amendments, time-frame for introduction, time for debate

3. open rule: allows amendments; closed: no amend; modified closed rule (?)

4. Rules committee is basically arm of majority party . If they don't grant a Rule, basically kills the bill 

2. The Senate

1. Unanimous consent agreement, in which all interested Senators agree to consider the bill on X date, creates options for pre-deliberation filibuster.

4. Floor Consideration: usually is automatic (everyone just votes yes), but, for major/controversial legislation, three steps:

1. debate (doesn’t usually change anyone’s mind, often no one’s even there! --actually, now members frequently just submit statements for congressional record)

1. Senate: filibuster, can be overcome by cloture (requires 60 votes

2. amendment

1. perfecting amendments – changes text of bill

2. saving amendments – changes minor problem, attracts more support

3. riders – adds something irrelevant to the bill

4. killer amendments – lethal to bill's prospects (i.e. adding “sex” to Civil Rights Bill

5. amendments in the nature of a substitute – seek to replace whole bill

6. substitute amendments – when another one pending, changes proposed amendment)

3. vote

5. Conference Committee (Reconciliation Process)

1. Relevant committees appoint conference committee, another chance for committee influence

1. can only consider matters about which 2 chambers in disagreement, so can't strike anything that's identical in the 2 versions

2. reconciles two versions (if Senate has made changes, has to return the bill to the House)

3. produces a conference report 

6. Presidential Signature

1. Prez can sign (state Governor's veto lines – Prez had in Line Item Veto Act, but overturned)

2. Ignore, and then becomes law in 10 days

1. or, if session ends asap, pocket veto by not signing

3. Or veto straight out

1. then two thirds of each house can override the veto

3. Basically:

1.  Clearly not open, public deliberation via floor debate

1. Power of committee chairs

2. parties and party discipline (people do things they don't want to b/c of party pull)

3. State powers: power disparities between large states and small states, especially in House

4. rules committee has power to set agenda

1. committees that are most powerful w/ respect to an issue are not necessarily those with most expertise with regard to issue – basically, rules committee all politics

5. members making deals with one another—i'll vote for your bill if you vote for mine

1. So Holmes' Lochner idea about majority rule not necessary true--

6. Senate spends less time campaigning and more time debating—no rules to cut off discourse—maybe more deliberative process, more rational view, and not purely majoritarian rule)

1. this empowers organizes minority to block rule of majority

2. cloture rule (now requires 60) keeps reasonable—tiny minority can't hold Senate 

4. Why is this legislative stuff important?

1. Question of how to interpret statutes

2. much of judicial interpretation of statutes couched in assumptions or beliefs about legislative capacities and processes

1. does judge see role as faithful agent of statutory text (Textualist)

1. no attention to dysfunctionality of conclusion and just plow ahead with the text

2. Or does judge take into account legislative intent, 

1. idea of democratic legitimacy b/c Congress elected representatives

2. BUT difficulty of ever fixing one intent for all of Congress. Some people maybe only agreed to the statute b/c it was vague and understood in different ways, vote-traded, different expectations for how courts would fill the gaps. 

3. Evidentiary problems for legislative intent?

3. Or does judge see self pragmatist

1. trying to get to the “best answers”, as in the common law (functional outcome)

2. update law to fit, w/in reason

4. Or broader purpose of law (purposivist)

1. consider broader purpose of law – what was the mischief fixed w/ this statute?

III. THEORIES OF THE LEGISLATIVE PROCESS

1. Theories

1. Descriptive: how it works

2. Predictive: how it will be

3. Normative: how it should work (What things should be, good policy defined, not just tautology. Way of seeing legitimacy of legislation, way we want courts to play in process, etc)

2. Basically, each theory has descriptive and normative elements 

3. INTEREST GROUP THEORIES

1. History and definition: 

1. rooted in Madison Federalist #10: thought factions bad, goals adverse to common interest. Government controls the effects of faction and channels  in socially productive ways. 

2. interest group: IGs pursue policy goals that are one contended interest among others.

2. Basic Tenets:

1. Citizens have different opinions, interests, and organize into groups for political action. 

2. Interest group politics results in “pluralism” -- spreading power across political actors.

1. Authority dispersed, exercised not just by officials but also by individuals 

3. Politics is the process by which conflicting groups’ interests are resolved.

1. Groups will have conflict b/c of competing objectives, and state regulates conflict

4. Generally: facilitates stability over fairness. May reinforce already existing inequalities. 

3. Types:

1. Optimistic pluralism, pessimistic pluralism, and resigned pluralism (Holmes in Lockhart: the view of the dominant majority tends to become law.” I might think it's lame, but whatever. 

4. Interest group liberalism (optimistic pluralism) (primarily normative)

1. Main idea:

1. marketplace of ideas, where the best will be accepted, worst discarded, leading to sound and reasoned public policy. Groups with greater numbers will usually succeed, showing their popular support – larger more general interest prevail 

2. pluralism tends towards centrism—and to come in incremental changes--

2. Tenets:

1. strong, largely private/voluntary IGs are bulwarks against oppressive government 

2. ambition of one group checks that of the next 

3. bargaining b/t them gives long-range equilibrium, IGs give up issues they don't care about in return for a few policy objectives

4. Spur moderate and well-considered politics

5. most meaningful opportunity for participation by citizens

6. IGs facilitate communication with politicians (allow people to signal intense preferences in way one-vote system does not)

3. Problems -- 

1. idea works only if all views are represented ably by some group

2. some groups don't communicate as well, i.e. diffuse interests like “consumers”

3. concern about centrist majority not being well represented

5.  Public Choice Theory (Pessimistic Pluralism) (primarily descriptive)

1. Main idea: 

1. Rational actors will participate in politics for benefit, b/c participation=cost. 

2. Optimistic pluralism assumes all interests are represented. In reality, business overrepresented, few groups representing broad interests and the disadvantaged.

2. Tenets:

1. Large groups: 

2. hard to form b/c of diffuse interests. Free rider problem if people will derive benefit from legislation w/o work.  Groups will form most often when there are a few interested members, not when benefits whole public.

3. If they do form, do so for nonpolitical reasons, and use their organizations for political ends – byproduct – tend to be more privileged 

4. Some also form to provide selective benefits to their members, ie. AARP and drug discounts, NRA and bullets. Purposive benefits: members seek ideological or issue-related goals. Solidary benefits: social rewards, and personal satisfaction in being politically involved (Sierra Club).

5. purposive benefits also explain why there are groups representing the poor and powerless – efforts undertaken by policy entrepreneurs

6. Small groups will form: 

7. receive total benefit, so willing to incur total cost

8. small enough to detect free riders, thus force collective action

3. Problems: Electoral Connection Theory: why does legislature pay attention to concerns of inattentive public even if no IG as with attentive public? (Descriptive: predicts when lawmakers likely to respond to public)

1. Answer: members of Congress want to get re-elected, and the public will respond to some issues even if interests are unorganized. Lawmakers will pay attention to issues when they will influence votes in the next election.  

2. Frequently results in symbolic legislation, as inattentive public isn’t demanding. 

3. Can predict when electoral connection theory will kick in will occur based on: 

4. The magnitude of cost/benefit influences whether citizen will perceive

5. timing of cost or benefit

6. Proximity of voter to it or similar issues

7. An instigator or policy entrepreneur (ie. opponent, press, group) brings to public’s attention. Can get something onto agenda, unites public) 

6. Transactional Model of Political Process (primarily descriptive)

1. Main idea:

1. degree and type of interest groups determined by perceived costs/benefits of policy

2. costs and benefits can be distributed or concentrated

3. laws causing concentrated costs/benefits will spur more IG activity

4. Interest groups send benefits to politicians who do government favors. (i.e. passing a bill, avoiding clear choices by delegating to agencies, or refusing to support bill.)

5. When will interest group get what they want? Depends on whether goal is distributed widely over population, or limited to small group.

2. Demand side: groups work together if they see benefit outweighing the cost.  Frequently coalitions that come together briefly for specific shared interest. Logrolling:  minority interests  work together to provide goodies (i.e. military construction)

1. Majoritarian politics: distributed Benefits/distributed Costs: 

2. General-benefit, general-tax policy, usually involves public goods.  

3. Little group activity, some large groups (i.e. Sierra Club)

4. with no pressure, little attention from politicians or symbolic

5. Entrepreneurial politics: distributed benefits/concentrated costs

6. organized minority v. diffuse majority (i.e. businesses v. envinronmental) 

7. Support likely only if a entrepreneur is willing to push  Congress /public


8. sometimes will pass symbolic legislation, or delegate to an agency – regulated interests accept, assuming later agency capture

9. Client politics: concentrated benefits/distributed costs  

10. Very strong interest group support, weak diffuse opposition.

11. Dominated by logrolling, “goodie” bills

12. Interest group politics: concentrated benefits/concentrated costs:

13. both sides will be well-organized – i.e. labor v. business – leads to war. 

14. very few of these statutes get passed b/c of vetogates of procedure etc

3. Supply side: legislators want to benefit from office and be re-elected. What if they have to take a stand? Abstention: don’t weigh in at all; Casework: favors to groups you vote against; compromise: persuade interest groups to reach compromise bill that you support; capture theory: pass ambiguous bill that will go to agency that will then be even more susceptible to IG manipulation (agencies are pawns of groups they are supposed to regulate)

1. Distributed Benefits/Distributed Costs:

2. weak IG = little legislation,  maybe symbolic or agency delegation

3. Distributed benefits/concentrated costs:

4. opposition from organized interests. Best solution is ambiguous bill, delegate to agencies that will be captured. All sides claim victory. 

5. Concentrated benefits/distributed costs:

6. Will distribute goodies to organized interests.  Interest group rent seeking. 

7. Little delegation to agencies, Congress will want to self-regulate

8. Concentrated benefits/concentrated costs:

9. Any legislation will incur wrath from somebody.

10. No legislation at all, or, delegation to agencies

7. Interest group perspective: What happens if you don't succeed in pressuring and X gets to be a bill?

1. Manufacture legislative history.

2. Log-roll -- try to get something passed for you within the bill.

3. Trade influence -- I won't try to block this bill if you do X on next bill.

4. Textual correction -- Try to get language to lessen blow, or exempt (i.e seniority system OK)

5. Wait for courts. Sabotage and sue. 

1. Let legislation go, more extreme the better, knowing courts won't uphold. 

6. Capture agency

7. Starve the statute.

1. If you have person on Appropriations committee, make sure no funds for statute. 

8.  Critique of interest groups theories of legislation:

1. Oversimplifies political process and fails to recognize institutional richness

2. Ignores rent extraction: groups making payments to politicians just to avoid being penalized

1. ie. in area of tax, groups constantly working to maintain their subsidies) 

3. interest groups success depends on context, as much as money or power:

1. Groups defending the status quo more likely to win (block rather than promote)

2. More success on “technical” issues than those more important to public

3. Groups turn to members already sympathetic to positions, not changing anyone

4. status within gov't and desire to make contribution can motivate as much as reelection.

5. Political parties play much larger role 

1. large groups allow legislators to resist urge to focus on small, organized IGs

2. Party leaders come from safe districts, insulated from narrow constituent politics. 

6. Influence of President totally left out of the theory.

7. Dynamic nature of legislative process: pluralism sees preferences as independent (endogenous), but participating in debates etc can change perspective (exogenous).

4. PROCEDURALIST THEORIES OF LEGISLATION

1. History and definition: 

1. Madisonian idea that republican design, checks and balances, bicameralism, would allow ambition of each group to be counteracted and prevent co-opting of gov't by factions

2. Basic tenets:

1. Vetogates: legislative process creates many “gates” that bill must pass through and at which it could be killed. Determined minorities can stop or main legislation.   

1. kill bill in committee

2. stop bill b/f full chamber considerations

3. kill bill by filibustering, amending to death, or defeating on chamber floor

4. if one chamber has passed, don't let it pass in the other

5. amend or defeat and conference committee stage

6. persuade President to veto

2. Vetogates are procedural doors, but can show statutory interpretors true story in leg. history. 

1. Legislative statements most important when they reflect assurances by enacting coalitions to the gatekeeper to get bill through vetogates

2. judges want interpretation consistent w/ assurances made to get bill thru

3. Committee reports, b/c reflect expertise of specialists. Must be credible, b/c if not accurate non-members will no longer rely.

3. Liberal Theory: statutes should be hard to enact (primarily normative)

1. Hamilton: proceduralism is a security against enactment of improper law

2. Liberal theory (ie. libertarianism) favors autonomy, free markets and less regulation

3. Problems:

1. Original proponents, Hamilton and Madison, thought checks and balances would improve, not kill legislation. Modern libertarians want no legislation. 

4. Examples: Easterbrook generally, State Farm decision appears to want to reduce legislation

4. Conservative Theory: The deliberative value of process (primarily normative)

1. Republican gov't allows for deliberation, communication w/ constituents, informed decisions

2. deliberation – process of reasoning, deliberating, public dialogue. “Dignity of legislation in collective decision-making after discussion that allows for airing of diverse viewpoints”

3. Problems:

1. how does court decide if dialogue was meaningful or not? Where do you find it (deliberation frequently behind closed doors, informal)? Also, what about fact that politicians frequently just submit to congressional record, don't show up for debate?

2. Also, the more persuasive may not be more committed to public good. 

5. INSTITUTIONAL THEORIES OF LEGISLATION

1. History and definition:

1. again based on Madison – institutionally generated incentives shape individual behavior, 

2. Social Choice Theory (effect of institutions on decisions, type of public choice theory) (descriptive)

1. Political outcomes under majority-voting will be incoherent and won't reflect preferences of majority, and therefore lack legitimacy

2. Majority vote cycling: Basically, majority rule might not resolve choice b/t 3 or more mutually exclusive alternatives voted on in pairs. W/o  rules or constraints, voting could go on forever, and any decision immediately upset by new vote. Several mechanisms avoid this. 

1. strategic voting: lawmaker with complete info, and one choice that's not favorite but tolerable, will vote for second best  -- leads to vote trading, logrolling, etc

2. structure-induced equilibrium: deliberation and procedures counteract cycling, enable isolation of disagreements and structure things to allow coherent resolution

3. benefit of the doubt: leave status quo only if alternative is clearly better

4. no-quibbling norm: voters disregard alternatives only trivially different

3. Institutionalism and Game Theory (primarily predictive/descriptive)

1. Grew out of public choice theory and influenced by game theory. Political actors as goal-oriented game players, but goals not necessarily economic or self-interested. Outcomes depend on actions  of several decision-makers, and each one aware of interdependence. 

1. Anticipated response: Formulation leaders devise not only reflects own preferences and those of constituents, but also takes into account the reactions of other players etc. (guy puts in “sex” so that others would vote against bill)

2. goal-oriented decisions: strategic decisions at times to avoid worse outcomes.

1. Problems:

1. presents preferences as stable and unchanging 

2. assumes full information – mistakes in predictions possible [sex]

2. Game theory of bicameralism and presentment:

1. All players have own preferences, but compromise to guarantee cooperation

2. calculations of likely action – each participant will anticipate moves of next participants, possibility of veto, median legislator, pivotal voter in veto overrride

1. median legislator: committees help chamber figure out policy that will appear to his preference. 

1. The importance of this median voter dampens policy, entrenches status quo, leads to gridlock.

2. demonstrates that most problems won’t create statutory solution, and those that do generate moderate, and not extreme statutes.

2. Both chambers will also try to calculate preferences of President. 

3.  Game theory of statutory implementation:

1. legislators must consider not only preferences of one-another, but also preferences of subsequent implementors and interpretors of statute

1. after Congress enacts bill, agencies, more or less under Prez, implement

2. Judges oversee implementation by requiring fidelity b/t execution and their own interpretation of statute's requirements

3. Congress can modify law to take account of judicial interpretation, and can bring influence on executive and indirectly on judiciary

4. judiciary anticipated response game

1. Agencies and courts try to avoid backlash from Congress or the President (more complicated when branches controlled by different parties)

1. in Griggs, 4th Cir. would consider preferences of Sup Ct, with power to overturn, looks to analogous decisions. Also look to political currents

2. Even federal judges w/ lifetime tenure don't want to be overturned -- craft reputation and career advancement. 

3. You might also want law to be right.

2. Judge v. legislature:

1. judge interpreting language in statute, and legislature doesn't like result—has to amend the statute

2. process going back and forth—judge can get Congress to do a better job of writing statutes by refusing to interpret unclear ones

1. If Congress leaves something vague, could be almost asking the courts to fix it

2. If intent is vague, courts can simply say that language was unclear and deal with it as they wish. Many think judges shouldn't search into “true” meaning of legislature. 

1. There could be no meaning—i.e. Legislator extracting something for passing bill through a vetogate

3. More important legislation, i.e. Civil Right Bill, Congress might want to “protect” from judicial weakening w/ strong congressional record, etc. 

3. judges also have theories about the way legislature works, and how much to respect

1. public choice pluralism (pessimistic): 

1. if you accept theory normatively, you as judge would just let the market operate and not interfere

2. if you accept empirically but not normatively, you might intervene – might try to create constitutional rights protecting people from legislative intrusions, break down barriers preventing the politically powerless from bargaining in legislative arena.

3. Force legislative reconsideration?

4. Also would affect what you think of administrative procedures-- maybe they can ameliorate IGs in Congress 

IV. APPROACHES TO STATUTORY INTERPRETATION

1. Basic ideas:

1. each theory has overall goal and permissible ways to get to that goal 

1. how do these theories play out in actual statutory interpretation? 

1. How do we apply legislative history to the case? 

2. What about changed circumstances and interpretation over time? 

3. How comfortable are we with dynamic statutory interpretation?

2. Legislative issues:

1. consistency of courts' analysis and result w/ politics and process of passage of Title VII

2. relative roles of Congress, courts, and agencies in shaping the result

3. Agency issues:

1. why did EEOC take the approach it did?

2. Different legal treatment of question of agency deference 

4. three historic norms: 

1. rule of law idea: statutory meaning should be predictable to citizens, neutrally applied

2. democratic legitimacy: interpreters ought to defer to popularly elected enactors

3. pragmatic: interpretors have obligation to contribute productively to statutory scheme

5. Questions:

1. Which theory best describes way judges interpret? Should this be context specific?

2. Which approach is best for American legal system?

3. Doctrinal analysis: which one is being used? Canons that are relevant

2. Traditional Rules:

1. Mischief Rule: Determine the true reason of the remedy, and the office of the Judge is to make such construction as shall suppress the mischief, and advance the remedy

1. See purposivism, general intent

2. Golden Rule: the office of the Judge is not to legislate, but to declare the expressed intention of the Legislature, even if that outcome appears to the Court injudicious. Take the statute, and give the words their ordinary meaning, unless this produces an absurdity. 

1. Specific intent (plain meaning rule), new textualism

3. Literal Rule: apply the plain words of an Act of Parliament even if it seems absurd. 

1. Strict Textualism (Easterbrook)

3. Levels of judicial discretion from the top:

1. total discretion (nihilistic realism – see also legal formalism)

2. general purposivism

3. bounded purposivism (i.e. Blackmun, formalism)

4. imaginative reconstruction

5. specific intent 

6. new textualism (plain meaning rule)

7. strict textualism (total liberalism: courts should not be policymakers)

4. EARLY THEORIES:

1. Legal Formalism

1. Statutes are intrusion into real world of common law. Courts defend common law understanding against legislative intrusion. 

2. Examples: Lockhart majority. See also Green Bock Laundry majority, Easterbrook.

3. Problems:

1. Legislatures in better position to understand will of people meet their need

2. law is designed to make policy, no reason to think that judges are the best at it.  

3. Judges biased toward upper-class: seek to preserve social hierarchy.

4. Judges have personal and institutional politics at play (ie. avoiding frivolous cases, expanding or retracting docket)

5. Change may undermine coherence and formalism unprepared for new problems

4. Related Canons: 

1. Statutes in derogation of the common law should be narrowly interpreted

2. A party contending that legislative action changed settled law has the burden of showing that the legislature intended such a change.

3. Canon applied in Green Bock Laundry:Type of rebuttal presumption or interpretive tool used in legislative interpretation

2. Positivism

1. Common law not some intrinsically beautiful, natural phenomenon. Anti-majoritarian, while legislation speaks popular will (Holmes)

2. Question is one of institutional competence: trying to make policy and govern in modern era through courts is a mistake. Courts don't have capacity to make investigations etc

3. Uses eclectic approach to sources, whatever's handy. 

4. Examples:

1. Holmes dissent in Lockhart

5. INTENTIONALIST THEORIES: court gives statute meaning most consistent w/ intent of legislature

1. Basic Ideas:

1. intent = directives from legislature elected by People. 

2. History: Early Eclecticism: 

1. Use a wide variety of approaches to discern legislative intent, including:

2. statute's text, canons of statutory construction, common law, circumstances of enactment, principles of equity, etc

3. Ex parte Bollman (SCOTUS 1807, p. 672): considers statutory text, purpose, and precedent. 

3. Basic theory: find meaning most consistent with intent of enacting legislature. 


1. Legislative intent might in some cases be a good indication of purpose, ie. why law was passed, what’s its role was in the larger body of law.

4. Major critiques:

1. Finding the intent of the legislator could be fiction. Incoherent, undiscoverable, especially since decided as collective body. 

2. Intent of Congress might be tangential (ie. maybe a coalition got together, reached x compromise: no specific intent for that provision).

3. Leads to too much interpretative discretion and intersticial lawmaking. 

2. General Intent

1. find out what statute's general goal was, as opposed to immediate intention.

2. Goal: pragmatic. Bring statutes up to date, reconciling democracy, rule of law, and practical needs. See Mischief Rule. 

3. Examples:

1. Holy Trinity v. United States (SCOTUS 1892, p. 675): a thing may be within the letter of a statute and yet not within its spirit, not within the intention of makers. Consideration of the whole legislation, circumstances, and absurd results, makes it unreasonable to believe the legislator intended to include the particular act. Legislature is trying to address a specific “evil”, and that to hold minister to it would go against purpose. 

4. See also: purposivism (basically the same thing)

3. Specific Intent:

1. Implement actual intent of enacting Congress: how legislators actually decided a particular issue of statutory scope or application. 

2. Question: How specific must legislative evidence be? Is mention of lawyers in Holy Trinity legislative history specific enough to apply to ministers?

3. Goal: democratic legitimacy

4. Examples:

1. Rehnquist in Weber dissent; critics of Holy Trinity decision. 

2. In Holy Trinity, Congress had chance to revise statute to exclude professionals, and didn't. If they'd wanted ministers, could have said so 

5. Technique:

1. Look to see if Congress considered the issue at hand. Ordinary meaning of text. 

2. Look to legislative history for decision-making process. Look for deals cut to get through vetogates. If these aren't enforced, Congress won't make deals in future. 

3. Look to committee reports, assumed to represent enacting coalition, silent people

4. Focus on preferences of pivotal legislators, support critical to pass bill. 

5. If text leaves gap or has ambiguity, try to think of what Congress would have done. 

6. Concerns:

1. legislative intent must be collective -- problem of aggregation-- did majority of chamber agree with X's concession?

2. Problem of attribution – idea of constructive intent sacrifices idea of actual intent

4. Imaginative Reconstruction 

1. Look at specific intent: is it clear what the provision is meant to do? If yes, just follow that

2. If it's unclear, what would the legislators have done if they'd thought about the issue? Put yourself in position of legislature, and see what they might have wanted to do. 

3. Done against background of assumptions (would prefer justice to injustice, assume legislator thought as we do on rights and morals)

4. Examples:

1. Learned Hand in Fishgold (2nd Cir. 1946, p. 685):  Law required employers to allow workers leaving for military to return to work at same pay and status.  Can’t be discharged except for cause for one year from return. P laid off, while more senior people, without veteran status were kept on. Hand holding: In 1940 Congress would not have intended a broader privilege, since at that time we were at peace, and WWII wasn’t predictable.

5. Technique:

1. Roscoe Pound, Spurious Interpretation: “try to find out directly what lawmaker meant in assuming position, in his surroundings, and find out the mischiefs he had to meet and the remedy” (p. 683)

2. focus on pivotal legislator, or force behind bill, and “ask them the question”

3. Fishgold: don't “update” remedy—even if absurd from today's perspective, not so at time and thus must be interpreted in accord w/ intent of the moment

6. Concerns:

1. whose intent? In Weber, Rehnquist asks conservatives, and Brennan asks liberals

2. depends on ability to link current interpretation to past majorities, hard to prove

5. Finding Intent Through Text 

1. “Literal Rule”: 

1. Interpret literally even if absurd: not for court to question legislature. Assume legislature precisely meant the plain meaning. 

2. see Easterbrook, textualism, positivism (Holmes in Lockhart)

2. “Golden Rule”:

1. Step 1: Take statute as a whole, give words their ordinary meaning, and interpret purpose of the law. Step 2: Change meaning if you get absurd. (most pragmatic)

2. Proponent of rule: dissent in Griffin (Stevens, Blackmun)

3.  “Plain Meaning”

1. Directly apply language of Congress when plain: assume legislature intended what bill says. Depart from text only if at odds with obvious intent or result is absurd. 

2. Apply dogmatic view of what words “mean”: use dictionary.

3. May consider legislative history to discern that intent, but need strong evidence that necessary (not strictly textualist: starts with text, willing to depart)

4. Proponents: Justice Rehnquist in Griffin and Weber dissent

6. PURPOSIVIST THEORIES: court gives meaning most consistent w/ general reasons legislature thought statute should be adopted

1. Basic Ideas:

1. Based on: “Mischief Rule”: What was the “mischief” the law sought to address? Interpret statute in a way that will help get rid of the problem and advance remedy.

2. General Purposivism

1. Look for Congress' general purpose in enacting statute. Tries to achieve democratic legitimacy of intentionalism in a way that makes statutes adaptive to new circumstances. Sets originalist inquiry at more general level: What is statute's goal? 

2. Broadly remedial and very narrow in interpretation of legis exceptions--effectuate broad purpose, and don't allow exceptions that would interfere w/ purpose. 

1. Difference from general intent (very similar, this might be stretching the difference)

2. interpret remedial purpose broadly, and exceptions narrowly—say that Congress, having explicitly excluded some things, meant to exclude others as well. With Holy Trinity, narrowing exceptions would keep minister out. 

3. Goals: in theory, to reconcile all norms. Chose interpretation that achieves statute’s purpose.

4. Technique:

1. Ask questions about goals that may have been consensus in legislative deliberation. If trying to find “general purpose”, don't look too carefully to specific language

5. Examples: 

1. Weber majority (Brennan): purpose was to bring blacks into workplace.

6. Concerns: 

1. Complexity of statutory purpose. Court oversimplifies purpose. Doesn't yield determinate answers when there is no neutral way to arbitrate among different purposes (i.e. Weber). Also, often attributed policy purpose too general to give closure in particular case, application depends on context.

3. Bounded Purposivism/Pragmatism

1. purpose, but strong counter considerations. Court does the necessary to keep the statute alive between broad purpose and specific intent, given that Congress has both broad purposes and sense of pragmatic limitations

2. Examples:

1. Blackmun in Weber (pragmatic approach recognizes that statutes have ambiguities, which EEOC and Court must interpret in light of factual settings, and interpretations went beyond Congress' original expectations.  Hard to read statute as Congress would have meant in 1964, since interpretations change)

2. Court in Teamsters (knew about backlash against Title VII, wanted to preserve statute) 

3. Posner in Marshall: Posner: pragmatist, for him absurd result is one that doesn't make sense in world. If Congress has done something that doesn't work, Posner will call absurd and say it needs to be fixed. He would say Congress is making policy, and would expect courts to fix things, using common sense. Legal process informed: doesn't deny that policy-making is what courts do. 

3. Legislative Viewpoint:

1. general sense that judges have institutional competence to enrich positive law, but not rosy-optimist about inner works of Congress. Would look to legislative intent, but also understand the tricks that go in Congress. Not liberal theory, b/c generally approve of legislation and want to keep it alive. Might want to look to find group struggling to get the bill passed to find background purpose. 

4. Legal Process Theory (Type 1 – Institutional Competance)

1. Law as purposive activity, intended to solve basic problems of social living. Emphasize statutory purposes, and see judges and agencies as helpful partners in updating the law.

2. Goal: interpretors have obligation to contribute to statutory scheme. Judges should develop a reasoned pattern of application of law. Legislative history tells what this should look like.

3. Technique: 

1. Decide what purpose ought to be attributed to the statute

2. interpret the words to carry out the purpose, making sure not to 

3. give words a meaning they won't bear

4. give words meaning that would violate any policy of clear statement (words that mark boundary b/t criminal and non-criminal conduct must be clear; court can't understand legislature as directly departure from prevailing principle or policy of the law unless it does so clearly)

5. Sources: Whole content of statute, state of the law before & after enactment,  public knowledge of mischief, & legislative history to reveal general purpose

4. BASIC IDEAS (pp. 696-698)

1. Principles or standards derived from precedent cases.


2. Purpose of the statute and what the policy stands for.

3. Use commonly understood meanings of words – words belong to whole society

4. Consider words in context, but don’t give meaning won’t bear.

5. Remember that law must strive for even-handed justice.

6. Construe narrowly departures from prevailing principle 

7. Assume legislators reasonable people pursuing reasonable purposes reasonably

8. an interpretation by admin agency should be accepted as conclusive, if is is consistent w/ the purpose, and if it has been arrived at w/ regard to proper factors

5. Examples: 

1. Shine v. Shine (1st Cir. 1986, p. 700): Basically, couple gets divorced, they make separation agreement, husband files for bankruptcy, and then wife sues for alimony. Spousal support has traditionally been nondischargable, but 1978 Amendment to bankruptcy law could be viewed as reversing this. Court examines established principles of law and legislative history, and concludes that this is a mistake. 

2. Concerns: Is this really “scrivener's error”? Is it really absurd? If everything is non-dischargable, nothing left for debtors; lessening the size of the pie. Holding corrects problems, but maybe bankruptcy law would actually have been served by this. 

3. Stevens and Brennan in US v. Locke (SCOTUS 1985, p. 705): No rational basis for having the deadline the day before the last day of the year, and Congress would not deliberately create a trap for the unwary, 

6. Problems: Tends to make unelected judges into policy-makers. Critical scholars argue legal process judges are making unarticulated value judgments under the guise of “neutral craft”. 

7. TEXTUALIST THEORIES: court's role is to give statute its plain meaning

1. Basic Ideas

1. “Literal rule”: If the language of a statute be plain, the Legislature must be taken to have meant and intended what it has plainly expressed.

2. rule of law idea: statutory meaning should be predictable to citizens, neutrally applied. In an era where so many values are open, we still have language in common (Scalia)

3. Ties to legal realism: idea that legislators not always so rational, sometimes involved in rent seeking etc (social choice theory, transactional). Limit positive law (liberalism). 

2. Soft plain meaning rule / Legal Process Theory, Type 2:

1. Emphasize rule of law in following plain meaning, greater competance of legislature to make and carry out public policy.  Cn be overcome by compelling evidence of contrary legislative intent, so test plain meaning against legislative background.

2. Technique: would start w/ dictionary meaning of word in question. See if absurd. Move on to legislative intent. 

3. Goals: Rule of law, find legislative intent through text, but can also use legislative history. 

1. US v. Locke (SCOTUS 1985, p. 705) (majority): While we will not allow a literal reading of a statute to produce absurd results, a literal reading of Congress' words is generally the only correct reading (Dec 30 is the deadline, and so be it)

2. TVA v. Hill (SCOTUS, 1978, p. 730):

3. Statute: 1973: Endangered Species Act: “Federal departments shall insure that actions authorized, funded, or carried out by them do not jeapordize the continued existence of endangered species. 

4. Facts: Secretary of the Interior declared the snail darter endangered species. Snail darter's only habitat is in region that Tellico Dam is about to flood. In order to save snail darter, small fish, would have to stop Tellico Dam, started before ESA and on which millions of dollars have already been spent. In intent inquiry, Congress couldn't have wanted to waste all this money, nor did they think of snail darter when getting $ for dam. 

5. Holding: Congress already made the judgment that no cost was too high to allow federal gov't to imperil a species. (seems strict and even punitive textualism, but follows different rules than Easterbrook b/c attempts to justify results in light of legislative history and purposes of statute)

6. Dissent: (Powell): purposivist inqury – narrow the language to avoid “absurd results”. Cites Holy Trinity. 

7. Griffin v. Oceanic Contractors, Inc (SCOTUS 1982, p. 733)

8. Statute: Jones Act: when master doesn't pay seaman, he shall double pay for every day by which payment is delayed. 

9. Facts: North Sea pipeline case in which employer owed employee $400 that he had withheld in case of having to transport him back to US. Employer says they have right to keep it, Griffin sues, awarded $300,000. 

10. Holding: the amount seems absurd, but nothing in language of statute gives court discretion to set a limitation. Moreover, legislative history shows that Congress had purpose of securing prompt payment of seaman's wages (Once on boat, totally dependent on employer, no access to resources back home; potential for serious exploitation). (basically, uses legislative history to justify plain meaning reading)

11. Dissent (Stevens/Blackmun): Will of legislature not always reflected in plain meaning of statute. Make small change consistent w/ purpose of statute and silent legislative history in order to avoid “absurd” result. 

3. New Textualism

1. More constrained version of plain meaning rule. In Tanner Lectures, Scalia says abandon basically any reference to legislative history, esp. committee reports mentioned in Griffen and TVA. Still not as punitive like Easterbrook, will correct for “absurd” results. 

2. Basic Doctrine:

1. Language as objective meaning: not what did Congress intended, but how Congress or person with common sense would interpret provision.

2. In a democracy, more important to stick to legislative enactments and respect Congress than to seek justice in a specific case. (rule of law – citizens ought to be able to open up book and understand law)

3. Reasons not to rely on legislative history:

4. Not constitutional to look past words of legislature.

5. Inaccurate way of finding intent -- different people have different goals, committee reports are nonsense

6. Legislative history has something for everyone: lets judges cherry pick to impose their personal preferences (too much judicial leeway)

7. now that known that judges will look to legislative intent, legislators will deliberately insert things to try to manipulate process

3. Applying the Doctrine:

1. Very strict theory, look to language and don’t look to stretch statute

2. Construe text reasonably, as an ordinary speaker of the English language would take it to mean, can use dictionary (see Chisom)

3. Look at text: not just provision, fit into surrounding body of law (compatability). Try to keep law structurally consistent (Green Bock)

4. Ignore canons: they only confuse things.

5. NEVER USE OR RELY ON LEGISLATIVE HISTORY

6. Depart from text only if result is “absurd” or unconstitutional (Green Bock). Other than this, no concern w/ outcomes (Chisom).

4. Examples:

1. Green Bock Laundry (SCOTUS 1989, p. 743)

2. Facts: Prisoner is on work release after conviction for 2 felonies. He's working at a car wash, and has his arm torn off. He needs to testify about what happened. Concern is about “impeachment,” in which opposing council trying to fight off testimony will undercut his credibility by bringing up fact that he was once convicted of burglary. 

3. Statute:  “For the purpose of attacking the credibility of a witness, evidence that the witness has been convicted of a crime shall be admitted . . . but only if crime was punishable by at least a year in jail and the court determines that probative value admitting evidence outweighs prejudicial effects to the D”

4. Problem: this is a civil trial, and witness is plaintiff, so probative value for D will always outweigh prejudicial, since actually good for them. 

5. Holding: Clearly legislature didn't mean this. Stevens goes through legislative history to change word to “criminal defendant”, Scalia does this just by saying this “does the least violence to the text”. 

6. Issue: How does this do less violence to text than Blackmun: “prejudice to a party,” requiring consideration of prejudice to anyone. 

7. Blackmun again here more pragmatic – trying to establish bounded purpose of Congress, to avoid prejudice in testimony

8.  Chisom v. Roemer (SCOTUS 1991, p. 758)

9. Question: Does Voting Rights Act apply to judicial candidates? (Why do we elect state judges instead of appointing them? We want some measure of democratic accountability from them. So there's good reason to think VRA would be thinking of all elected officials)

10. Scalia dissent: Investigates ordinary meaning of representative, uses dictionary etc to determine that “representative” doesn't mean judge. VRA doesn't extend to elections of judges.  

5. Problems:

1. Could undermine legislative process by backing Congress into a corner, but will try to “cure” statute if absurd. 

2. Tolerant of grave injustice in application of laws (Chisom)

3. Who gets to decide what word really “means” (see Green Bock debate b/t majority, Scalia, and Blackmun concurrence)

4. Strict Textualism (law and economics textualism as practiced by Easterbrook)

1.  Basic Theory: 

1. Goal of state to improve overall efficiency of society.

2. common law can't introduce ex ante inefficiency into system, while this is what legislation does all the time – basically, market is benign, and common law tracks closer to the market

3. Analyze laws and ask if they create incentives to encourage or discourage efficient operation of market.

4. If there's a constitutional issue, treat it by invalidating the statute (Don't interpret to avoid problems; leave it to Congress. Courts could rewrite statute w/ interpretation)

2. Applying the Doctrine:

1. Look at problem ex ante: what’s the best rule to maximize efficiency, not what the best outcome is for the case.

2. Look out for temporary majorities making inefficient decisions with too much rent-seeking (basically, bad laws should be interpreted very narrowly)

3. Ex ante argument: textualism w/ harsh results, as in Marshall, sends “cuidado”  message to Congress. “Tough love” will lead to democacy and legis. accountability. 

3. Related legislative theories:

1. Public choice theory: supply and demand characteristics of legislation, pessimistic pluralism

2. New institutionalism: strategic interactions between players.

3. Positivism – just apply the law. 

4. Proponents:

1. Easterbrook – strict, punitive textualism. Won't go to dictionary – wants “man on the street” ordinary parlance definition (problem: who gets to decide this? Do judges have same parlance as drug dealers?) Easterbrook is fine making Congress look bad.  Admits he doesn’t like legislation.

5. Examples: US v. Marshall (7th Cir. 1990, p. 773): 

1. Facts:

2. Drug statute w/ mandatory minimum sentencing guidelines. Q: Do guidelines setting penalties based on weight for LSD possession include the weight of substance on which LSD is transported or sold? Problem:Schemes based on weight for drugs like cocaine sold by weight. LSD sold by dose. One dose in OJ more than 180,000 doses pure, so you could  punish someone w/ one dose w/ 500 years in jail. 

3. Holding

4. “ordinary parlance calls the paper containing tiny crystals of LSD a mixture”. Therefore the guy is covered by statute. 

6. Dissent: 

1. Posner law and economics, but legal process rather than textualism.  Doesn’t want to embarrass Congress. Willing to look at policy; judge has institutional competency to make decision consistent with common law.

2. RESULTS MATTER --loony b/c of constitutionality problem, and result it produces is absurd. Posner concerned about law incentivizing and affecting criminals--law should be coherent and not unjust. Statute as written incentivizes criminals to carry most pure form of LSD possible b/c doesn't weigh anything. So, basically, you'll punish buyers rather than dealer. Also proportionality.  

3. interpret statute to avoid constitutional problems of (cruel and unusual punishment?). save Congress the work of writing it again, and save court the work of deciding it's unconstitutional (Congress can't overrule, so courts should make as few constitional decisions as possible). Write decision that doesn't come so close to it that you have to decide. 

4. how absurd do results have to be before you are flexible? Turns into sliding scale—the more you have to deviate from ordinary parlance. How do you find reasonable enough interpretation to avoid absurdity? What judges get to decide what's absurd? This is like what judges get to decide what's ordinary parlance—some judges are clueless, some aren't

7. Questions of judicial activism: 

1. Easterbrook – make Congress rewrite the statute

2. Posner – interpret it yourself. 

5. Problems:

1. strict textualism could undermine conditions of legislation. Since deals won't be enforced, legislators won't make them (Easterbrook would prefer this). Also, undermines legitimacy of system of criminal justice (p. 783) 

2. social harm: libertarian idea of not doing Congress' work can result in no law, since so hard to get another one passed. But even they don't want drug dealers to get off as inefficiency stands in way of legislation – 

3. By refraining from exercising power, court is taking power away from another branch of government. Won't let Congress legislate to the constitutional line. 

8. ALTERNATIVE THEORIES

1. Dynamic Statutory Interpretation (p. 707)

1. Rule: Because circumstances change, interpretation of the law must change with it: apply broad purpose intended by Congress to new issues that arise. Practical rather than normative

2. In practice: 

1. When two statutes conflict, narrow old to accommodate directives of new.

2. Modify policy to deal with internal problems resulting from outside changes.

3. Technique:

1. think about text, context in which statute adopted, today's social context, new legal rules and policies, new meta-policies, 

4. Examples:

1. Griggs, Weber

2. Public choice as statutory interpretation tool:  judicial responses to rent-seeking (p. 784)

1. Basic doctrine:

1. With laws seeking to correct market failures and improve society, interpret broadly, giving legislation its full power.

2. For self-interested, rent-seeking legislation, interpret strictly—give laws as little muscle as possible.

3. For statutes that regulate areas long governed by common law: interpret narrowly, especially if pushed by special interests (p. 789)

2. Applying the Doctrine:

1. Distributed Benefits/Distributed Costs:Since Congress reluctant to act, expand law to new situations, subject to limitations in the text

2. Distributed benefits/concentrated costs: Since regulated groups will seek to avoid law, open up regulatory process to ensure compliance, press agency to faithfully enforce law.

3. Concentrated benefits/distributed costs: Construe narrowly to limit unwarranted benefits.



4. Concentrated benefits/concentrated costs: While the statutory deal may grow lopsided over time, don’t meddle unless groups can’t get legislatures attention.

1. If it's interest group legislation to begin with, how does court know how to update things if you don't exactly know balance of power in the area?

2. Often legislation just won't get updated, and will cease to function as much. Ossification of law when Congress is at stalemate and the law doesn't bear any resemblance to current situation

3. also this keeps law looking good enough so that no one does anything to change it

4. best way to help disadvantaged groups is to stop tinkering at edges??

3. Corresponding theory:

1. Public choice theory is the foundation of the doctrine: seeks economic efficiency. Frequently liberal theory: stop legislation by blocking as much as possible

4. Proponent of the theory:  Judge Easterbrook 

3. Institutionalism: Analysis of strategic interaction within government

1. Basic:

1. Law is usually stable equilibrium: none of institutions want to change rule, since if they make effort it will be overridden by next actor in the chain. 

2. SCOTUS is weak political actor, will usually find and apply political equilibrium. Court will lose legitimacy if they challenge legislature too often

3. However, they do challenge when know preferences shared by Congress /Prez

2. Example: 

1. FDA v. Brown and Williamson (SCOTUS 2000, p. 791): FDA has authority to regulate, among other items, “drugs” and “devices”. In 1996, the FDA asserts jx to regulate tobacco products, concluding that, under the FDCA, nicotine is a “drug” and cigarettes and smokeless tobacco are “devices” that deliver nicotine to the body.  Regulations sought to reduce cigarette use in minors. 

2. Problem:  FDCA requires FDA to ban any product not safe for use.  Since Congress doesn’t want tobacco banned, clear contradiction.  Congress specifically and repeatedly acted to preempt outside regulation of tobacco. More practically: If tobacco turns out to be in FDA's jx, only apparent power would be to eradicate it altogether. Either shut industry down, or subject itself to lawsuit for not doing anything. Could leave us worse off, if agency isn't in position to do anything about tobacco

3. Holding:  Congressional history shows that FDA lacks power to regulate tobacco. Uses legislative history , reports, debates etc extensively to show this, and Scalia signs on. (Basically, medical definition of drug that cigarettes might fit into, but we choose to limit what Congress can do by what was called drugs in 1965.)

4. Dissent: Statute's plain meaning and Court's precedents support the agency. 

5. Significance: FDA says they're doing this b/c of “changed circumstances” -- Clinton in office, and supports the move. BUT – Court knows Congress doesn't, since controlled by Republicans. Court may be rent-seeking, sending signal to Admin that will strike new regulations seen as too ambitious. 

4. Feminist and critical race theories

1. Basic elements of doctrine:


1. Critical who make decisions, since all law is irrational, subjective and political.  Hard to tell difference between efficient law and rent-seeking.

2. Must flip hierarchy of interpretation: instead of interpreters subordinating themselves to text, place perspective above it.

3. Judges should use the power of their positions to take the needs of the unheard and discriminated against into account

2. Application of doctrine:

1. Ask about affect of law or interpretation on women or minorities.

2. Are the legal assumptions involved truly neutral?  

3. Avoid binary decision making: not just raw decision to affirm or reverse

4.  There is flexibility in the sentencing, since judges must have independent judgment: while judge’s power somewhat prescribed, justice allows flexibility.

3. Problems:  Is it realistic to expect judges to put their biases aside and interpret statutes in ways that advance a moral cause? Is this good (problems w/ judges legislating, etc)?

4. Examples:    

1. Holy Trinity appeared to protect an immigrant’s right: in fact, it made a new- based distinction, and created an exclusionary rule based on Christian values.

2. Mary Coombs, Speluncean Explorers

3. How would rule in question would affect the women involved in the case?  

4. Impact on future battered wives and women who protect themselves?

5. too sympathetic to Ds is identify with privileged men in unusual dilemma.  

6. Dwight Greene, Speluncean Explorers

7. Affirms conviction, but would overturn death sentence.

8. Rare opportunity to even try violent criminal case with white defendants.

9. Court interprets willfully in way that precludes fact-finders from considering influence of social circumstances.

VI. CANONS OF STATUTORY INTERPRETATION

1. LATIN CANONS

1. Noscitur a sociis: it is known by it's associates 

1. interpret an ambiguous word in light of less ambiguous words surrounding 

2. Ejusdem generis: “of the same kind”

1. when a general word follows (or is followed by) specific words in a list, the general is restricted to objects similar to the specifics)

3. expressio unius: inclusion of one thing indicates exclusion of the other

1. by negative implication, when a statute includes one thing, it is meant to exclude the not listed

2. GRAMMAR CANONS

1. Punctuation

2. And v. Or: 

1. terms connected by “or” have separate meanings

3. May v. Shall

1. the use of mandatory language excludes discretion

3. COHERENCE CANONS

1. Avoidance of suplusage

1. Congress intends each term of a statute to have a particular, non-superfluous meaning 

2. Avoidance of repeals by implication 

3. Avoidance of constitutional problems

4. Others

1. Rule of lenity: 

1. ambiguities in criminal statute to be interpreted in favor of defendant

2. Common law:

1. Statute in derogation of common law will be interpreted narrowly

VII. ADMINSTRATIVE LAW

1.  What is administrative law?  (Breyer text, pp. 3-35)

1. Legal principles that 

1. define the authority and structure of admin agencies

2. specify the procedural formalities agencies use

3. determine validity of admin decisions

4. outline the role of reviewing courts and other organs of gov't in relation to agencies

2.  Question of why regulate very similar to question of why legislate.

1. Why depart from common law?

1. Does regulation promote economic efficiency?

2. Does it redistribute resources? Why?

3. Does it promote or reflect democracy?

4. How are interest groups involved?

2. Why regulate quickly blends into how to regulate.  Inexorably related

3. Who should agency be accountable to?  Whose jurisdiction should it fall under

4. Once you have an agency, how much power do you give it?

3. Why do agencies exist? 

4. What political forces bring them about?

2. WHY REGULATE? 

1. Market Failures:

1. Monopoly power

1. when economies of scale are great, natural monopolist. Can increase prices etc. 

2. regulation aims at allocative efficiency

2. need to compensate for inadequate information

1. Free rider problem: consumers as class could use info, but impossible to share cost

2. some products so complex consumers need experts to evaluate

3. Cognitive and motivational problems (ie. consumers think immune to risk).

3. Collective action problems:

1. individuals have no incentive to act alone,and forming coalitions too costly (this is why majoritarian politics don't happen)

4. Need to correct for externalities

1. Externalities and transaction costs make bargaining difficult. Price may not reflect, say, environmental impact that manufacture imposes. 

2. BUT – harmful effects of pollution not necessarily externality. 

2. Less convincing economic grounds for regulation

1. controlling windfall profits (i.e. sudden increase in commodity price –i.e. OPEC)

2. need to eliminate “excessive competition”

1. if prices too low, firms will go out of business (i.e. airlines, or industries w/ cyclical demand – more expensive to reopen plant once closed)

2. predatory pricing (dominant firm sets prices too low – antitrust)

3. need to alleviate scarcity: allocate item in short supply (television licenses)

4. agency problem: person other than buyer making decision – i.e doctor's ordering many tests

3. redistribution

1. makes up for “unequal bargaining power” b/c workers/employers, large/small firms, etc

2. Sometimes direct, ie. Social Security

3. Sometimes indirect, ie. minimum wage

4. Not all redistributive efforts work: look at who benefits and who loses – rent control helps existing tenants, but may hurt prospective

4. Non-market or Collective Values

1. gov't engages in preference-making – i.e. protect public broadcasting, endangered species

1. Disadvantage and caste: Combating discrimination

2. “Planning” (i.e. Euro gov'ts nationalize an industry)

3. paternalism, protect people from own irresponsibility (ie. make motorcycle riders wear helmets, mandated school)

3. CLASSIC REGULATORY TOOLS

1. Tools

1. Cost-of-service ratemaking (most common for regulating prices in industries, electricity, etc)

2. Allocation in line with public interest standard (hand out permissions –  television licenses)

3. Standard-setting

4. Historically based price setting (usually effort to impose nat'l price controls, i.e. for oil costs)

5. Screening or licensing (drug regulation, when agency must certify product as safe)

6. Fees or taxes (used in occupational safety, environmental protection) 

7. Provision of information (securities regulation, product safety, etc)

8. Subsidies (regulate agricultural prices) 

9. Efforts to get cooperation through persuasion or incentives (FCC& children's programming) 

2. Commonalities

1. regulator and industry adversaries b/c regulator makes industry act in undesired way

2. Regulators are bureaucrats, might want rules they can administer with ease

3. Regulatory rules usually copy old ones

4. Rules subject to administrative law and Administrative Procedure Act

4. Historical Development of Admin Gov't and Law

1. English antecedents:

2. US early history

1. Even during “laissez faire” period federal and state agencies governments played a variety of roles in economy and society: Taxes, distribute public lands, patents, etc

2. But largely principle of unregulated market unfettered by gov't restrictions and grants of privilege meant that responsibility for allocation of resources shifted to marketplace, and judges who formulated rules of tort, contract, etc that governed terms of market exchange

3. 1875-1930

1. In late 19th Century, states began regulating railroads and other industries.

2. Led to formation of ICC, first major regulatory agency.

1. Why?  Private interests, or public interest in efficient transportation?

3. Statutes allowed judicial review of agency decisions; regulated group blocked rules in court.

4. This laid foundation of modern admin law 

1. Legislature authorizes regulation through rules limiting agency discretion (basically, agencies have no inherent powers, must be authorized)

2. Judicial review necessary to ensure accurate and impartial decisions.

3. Agency processes must facilitate judicial review -- statutes call for trial-type hearing to serve as factual record, judges themselves insist on trial-type admin hearing to comply w/ due process – basically, agencies procedure must facilitate review, including development of admin record and officials articulate factual findings and legal conclusions that form basis for  action)

4. Reflected distrust with agencies, interference with private markets.

4. New Deal and Beyond

1. Roosevelt introduced new concept of rights, including right to health care, jobs, etc.

2. State role diminished: seen as ineffective and creating barriers.

3. President had new power of adjudication and lawmaking; increased size and importance of regulatory commissions.

4. Goal to save capitalism from itself by correcting market failures (minimum wage, maximum hour, SEC and NLRB formed)

5. Relied on expertise of administrators and political control by president instead of legal checks on abuses.

6. Business complained agencies were one-sided.

7. Supreme Court initially sided w/ critics of new regulatory programs, then swung very quickly to support new deal policies.

5. 1945-1962: APA and move to modern administrative state

1. APA: procedural checks and judicial review to curb agency discretion and create compromise b/t New Deal and critics. An effort to create a  pan-substantive administrative law: law applying to every administrative agency. Not included in APA: Congress, courts, courts marshall and military commissions, military authority occupied in field at wartime  

1. procedural requirements: basic distinction b/t promulgation of general regulation through rule-making, and case-by-case decisions  w/ adjudication -- 

2. Agency must publish rules and print them in federal register, make documents available to public on request

3. then opportunity for submission of comments

4. Where law allows decision “on the record after opportunity for agency hearing” have modified trial-type procedure by ALJs followed by appeal to head of agency  (No procedural requirement when statute doesn’t say that)

5. This was designed to stop critics of agency bias, while stopping short of total separation of adjudicatory and other regulatory functions

6. Codifies pre-existing principles of judicial review PLUS 

7. Ask if agency complied with statute and if its action was arbitrary, capricious, abuse of discretion. 

8. With trial type decision, ask if decision supported by “substantial evidence” in record as a whole.

6. 1962-1980: Rights Revolution, “Public Interest” Administrative Law, and Critics of Agency

1. New agencies 1965-1975, dealing w/ social harms, not economic inefficiency.

2. Congress began imposing more specific duties on agencies -- “hammers” -- enacting clear guidelines for agencies, choking them w/ procedural requirements and deadlines

3. Criticisms of agencies:

1. Capture: agencies controlled by the regulated industry.  Critics like Ralph Nader presented series of reforms.

2. Inefficient. Businesses complained about harm of regulation on economy, sought deregulation.  Called for: Deregulation, Attention to cost and consequences of regulations, Consolidation of programs.

3. Programs benefit special interests at expense of public. 

4. Tools -- regulatory prohibitions, licensing – clumsy and costly. 

4.  Judicial response to critics:

1. Extended rights of poor and public interest consumer representatives to participate in process (previously open only to regulated firms)

2. Made agencies keep detailed factual record and ensure chance for party comment

3. Further scrutinized the basis for agency decisions.

5. Congress deregulated certain industries (trucking, railroads)

7. 1980-Now: Presidential Administration, the Cost-Benefit State 

1. President

1. Reagan election – more formalized presidential oversight. Central theme – regulation costs too much, and too few benefits

2. OMB (office of management and budget) control of regulations w/ careful cost-benefit attention

2. Congress also interested in deregulation and other changes

1. quantitative analysis: looking at magnitude of problems, not just existence

2. tradeoffs: costs and unintended side effects of regulation

3. smarter tools: replace command-and-control w/ information disclosure, economic incentives

3. Judicial developments:

1. agencies have considerable freedom from judicial review when they decide NOT to take certain actions

2. limit extent to which courts impose new procedural requirements on agencies

3. courts must pay particular attn to agency interpretations

8. Big Questions:

1. How to reconcile needs of admin gov't w/ judicial traditions of adversary hearings, impartial decision-making, and reasoned continuity in “the rule of law”?

2. Are courts primary protectors of citizens against arbitrary admin action?

3. How can the “failures” of the admin process be solved

1.  by moderate alterations in institutional and procedural arrangements? 

2. Greater use of economic and centralized review by White House/OMB?

3. Promoting non-judicial mechanisms of negotiation and mediation

4. decentralizing political and economic power?

4. A few things agencies get caught doing -- 

1. fact finding, statutory interpretation, policy-making, exercises of discretion, findings of 'law', formal adjudication, mixed findings of fact and law

5. Admin Agencies and Congress: Congress creates, funds/underfunds, and has oversight over Agencies

1. Why would Congress create an admin agency?

1. lessen load of courts (or bypass trial courts, but appellate might get on appeal)

2. Courts won’t get it? (expertise)

3. Biases of courts? (But then agencies can have biases, too.)

4. delegate difficult issues and not decide it themselves (i.e. EPA)

2. Agency can serve different functions: 

1. quasi court/decisionmaker & quasi-prosecutor

2. Also quasi-legislator—agency with power to create other agencies

1. Problem of separation of powers -- if an agency both prosecutes AND judges people/businesses, then there might be a lack of checks & balances.

2. judicial review deals w/ this somewhat

3. Under this system what does the agency bring to the table that courts don’t?

1. Expertise

2. Appropriate procedure (for whatever issue they deal with) 

1. can set up its procedure (within the scope of the administrative procedure act) to take into account the relationship b/t the parties and the different expertise

3. Political Accountability 

4. What can Congress do to agency if it doesn't like decisions?

1. Oversight

2. Public humiliation powers

3. Starvation options

4. The power to amend statutes to take power away from agencies or change procedures

5. President?

1. Nomination powers (when terms expire)

2. Deadlock power (if Congress doesn’t agree with the nominations) which can lead to an understaffed organization. 

1. DELAY: And then Congress will blame the agency (and will further starve it maybe)

6. Judicary: In the end it will be the courts that get decide whose view of the facts will govern: the agency’s or their own.

1. Agency decision-making under APA: distinctions not so relevant in real world

1. Adjudication: formal: (Example: NLRB decisions) (Individual ClaimsVia Court-like proceedings)

2. Adjudication: informal: (Examples: is this highway eligible for funding? What the is appropriate tariff classification? This is most things, and gets least deference – Skidmore rather than Chevron)

3. Rulemaking: formal: (Process is never used)

4. Rulemaking: informal (Notice and comment rulemaking)

5. When an agency establishes the process for rulemaking: posts the schedule for proposed rulemaking; people submit comments, etc. Then promulgates a final rule where it analyzes and responds to all commentary received, explains what and why it’s doing and then codifies it in the federal register. Then it’s subject to review in the Fed. Cts of appeal. Very often a particular rule will go back and forth between the agency & ct of appeals many times b/f finally approved by the court.

2. What type of agency decision-making should courts respect more or less?

1. Formal Adjudication

2. Courts get more worries about court-like behavior – concern agencies aren't very good at this, don't state presumptions etc (Allentown Mack)

3. Notice and Comment (informal) Rulemaking

4. Supposedly open to everyone to participate in. Like legislation it gives you a platform for thinking about implications of what you’re doing

5. Does that mean that courts should be friendly to rulemaking? Clearly they’re doing something outside the court’s expertise. 

6. Scalia would prefer agencies stuck to rule-making. 

7. Informal Adjudication 

8. If dealing with informal adjudicating, should courts meddle? Agencies make millions of them a day, it would grind it all to a halt if there had to be a judicial decision for each. 

VIII.  JUDICIAL REVIEW OF AGENCY STATUTORY INTERPRETATION

1. Big questions:

1. whether agencies or courts should exercise greater authority over statutory interpretation. Statutes routinely deal with technical issues in a general way, and Congress delegates substantive rule-making to agencies. 

1. Public choice model suggests that in difficult political situations, Congress will delegate as much as possible

2. Proceduralism (deliberative) would respect agency statutory interpretation much less, b/c doesn't go through vetogates or deliberative process of Congress. 

2. Skidmore v. Swift (SCOTUS 1944, handout)

1. Facts: Dep't of Labor, Wage and Hour Division. Division has authority to do different things in different areas of statutory enforcement (i.e. Overtime eligibility). In this case, inactive duty. Firemen have to stay in hall 3-4 nights a week. They aren't being paid  for being required to be around hall even when not exactly “working,” though they are paid for responding to calls. Issue is whether employees should be paid for amount of time they spend at fire hall even if not responding to alarm. 

2. Holding: The rulings, interpretations, and opinions of the Administrator under this Act, while not controlling upon the courts, do constitute a body of experience and informed judgment to which the courts and litigants may properly resort to guidance. 

1. The weight of such a judgment in a particular case will depend upon 

1. the thoroughness evident in its consideration, 

2. the validity of its reasoning, 

3. its consistency with earlier and later pronouncements, 

4. and all those factors which give it power to persuade, if lacking power to control. 

2. We are likely to defer when:

1. Administrator's policies are made in pursuance of official duty

2. based on more specialized experience and broader investigations and information than is likely to come to a judge in a particular case

3. Administrator has some authority to enforce its interpretations of statutes by bringing injunctive actions in court.

3. Unlikely when:

1. Congress gave other agencies more power than wage and hour administrator, ie. Congress knew how to give broad authority, and chose not to here 

4. Basically, we will defer to the extent we are persuaded. Court doesn't want to say that if agency doesn't have explicit power, we can ignore. But still basically saying this.

3. Significance:

1. Proper level of deference for “informal agency views” is Skidmore

2. “As to meaning of language, agency requires some deference, since they enforce laws, and guidelines for public information.”

3. So in General Electric Co. v. Gilbert (SCOTUS 1976, p. 1062)

1. Facts: disability plan doesn't include pregnancy. Female workers sue on Title VII. 

2. no deference (EEOC's interpretation is not contemporary interpretation of Title VII –8 years after – and 1972 guideline contradicted the position EEOC took earlier. (see Skidmore factors – consistency important)

3. Chevron USA v. Nat'l Defense Council (SCOTUS 1984, p. 1064)

1. Facts: Under Clear Air Act of 1977, states that hadn't attained reasonable air quality levels had to establish permit program for “new or modified stationary sources” of air pollution. Under new EPA regulation, State ca adopt plantwide definition of stationary source, basically “bubble”. Plant can modify piece of equipment w/out meeting guidelines if it doesn't increase total emissions from plant/

2. Question: Is EPA's decision to treat all pollution-causing devices w/in the same industrial grouping as though encased in a single bubble based on a reasonable construction of “stationary source”?

3. Rule: Two part standard for courts reviewing agency rules:

1. Did Congress directly address question or issue??  

1. If yes, intent of Congress is clear, court and agency must simply follow. 

2. (find intent using “traditional tools of statutory construction” -- ftnote 9 – today this is just textualist analysis)

2. If statute is silent or ambiguous with respect to the issue, 

1. is there an explicit/implicit delegation to the agency?

2. If yes, such legislative intentions are given controlling weight, unless they are “arbitrary, capricious, or manifestly contrary to the statute”

1. this is more procedural – go through legislative history. The court need not conclude that the agency's construction is the only possible one, or even the reading court would have reached. Just reasonable.  

2. Most cases that get to step 2 result in deference -- real question is whether you get to step 2

4. Holding:

1. In this case, 

1. Step 1: Congress did not specifically speak to the issue in question 

2. Step 2: Agency's construction is a reasonable interpretation of the statute (i.e., not arbitrary, capricious, or contrary to the statute)?

3. Accommodation of competing interests, regulation technical and complex, agency considered in detailed and reasoned fashion. Congress intended to balance business and environmental interests, and agency has done this.  

5. Significance: 

1. Dynamic statutory interpretation: Recognizes that there may be several reasonable interpretations, any one of which should be upheld, and also interpretations change 

2. Political thoughts:

1. Stevens recognizes that Congress may not have thought of issue, or just fudged it b/c couldn't form coalition or too pressured by agencies. 

2. Deference rested on democratic legitimacy of agencies: Agency to which Congress has delegated policymaking may rely on administration's views of policy. President is accountable to voters.  Not for unelected judges to decide the wisdom of a legitimate policy choice. 

3. Public choice theory (interest groups)

1. basically, Stevens seems to think okay to have agency capture? Agency is going to try to find the public interest – if fails to do so, political accountability protects the people. Expertise does the job.

6. Problems:

1. Chevron leaves open a huge question in a footnote stating court should employ “traditional tools of statutory interpretation” in Step 1.  What are those tools?

1. Even when you get to administrative review, traditional questions of statutory interpretation remain key.  Disputes about dictionaries, plain meaning, purpose of statute, congressional intent, etc. 

2. In practice, court will decide step one depending in significant part on its view of the agency.  If it doesn’t like or trust agency, it will find an answer in the statute to avoid invoking Chevron step 2.

2. Democratic legitimacy? Is it okay for agency to respond to executive political pressure in way that Congress wouldn't like?

3. Textualism:

1. Scalia would hate this kind of enormous delegation. Congress' task, and by failing to do it they give tons of power to courts. 

6. Pittston Coal Group v. Dep't of Labor (SCOTUS 1988, handout)

1. Facts: black lung beneficiaries. Under old interim regulations, entitled to presumption of benefits if x-ray, biopsy, autopsy AND 10 years or more coal mining employment OR direct evidence that condition was caused by coal mining. Under new interim regulations: entitled to presumption if x-ray, biopsy, autopsy AND 10 years or more coal mining employment

2. Rule: “Criteria applied by the Secretary of Labor in the case of . . . any claim . . . shall not be more restrictive than the criteria applicable to a claim filed on June 30, 1973.” 

3. Issue:

1. does criteria apply only to medical showing, or also second part of standard?

4. Holding: (Scalia)

1. Text is not ambiguous. Criteria isn't limited to medical criteria. 

2. Apply Congressional intent. 

3. No deference ---

1.  “In our view, statute simply will not bear the meaning the Secretary has adopted” 

5. Dissent (Stevens): 

1. Did Congress speak directly to issue?

2. is it reasonable to conclude that Congress chose word to describe medical criteria but not evidentiary or adjudicatory standards? 

6. Problems:

1. question of agency inconsistency:

1. should it matter, in giving Chevron step 2 deference to an agency, that an agency has changed its interpretation of a statute?

2. Why should it? Range of reasonableness allows court at step 2 to give a bounded deference. Look at statute – see that there is a range of possible answers 

2. then is agency changing its mind totally irrelevant?

1. Court has power under Chevron to favor/disfavor types of policy-making

2. might look at reasons for changing its mind, and determine whether reasonable among experts in the field as reason for changing policy

3. as long as reasonable among experts in the field, doesn't matter if they have “scientific” explanation

7. United States v. Mead (SCOTUS 2001, handout)

1. Facts:   Customs made a tariff classification opposed by regulated corporation (Mead Corp)

2. Question: Should a tariff classification ruling be given judicial deference under Chevron?

3. Issue: 

1.  Question is what kind of decisions that agencies make count for Chevron deference?

2. any time Customs makes argument at airport, you could say statutory interpretation 

3. they are interpreting line in workplace manual – but has big effects on people

4. BUT -- Congress never expected tariffs would get deference like agency rule.  Customs has authority to make regs in some areas, and tariff rulings are binding on subsequent rulings: but doesn’t mean they have full Chevron weight.

1. How do we know Congress didn't intend?

2. Scheme of Customs tariffs review in International Trade court different than normal regs.

3. Customs makes determination case by case, by importer: no notice, importers told not to rely on old rulings. 10,000-15,000 rulings a year, 46 offices: no way all have weight of law.

4. May still find rule persuasive: Customs has experience and expertise; can make a reasoned determination and create uniformity in the law.

4. Holding:  If Congress intended to give agency authority to act with the force of law, Chevron deference. If not, Skidmore deference. 

1. When Congress has intentionally left a gap in a statute, agency has explicit authority to fill the hole.  But, agencies pass all sorts of others rules of various sorts and of varying authoritative weight. For these, Skidmore binding for making determinations of deference.

2. Sometimes, law doesn’t implicitly or explicitly direct an agency to fill a gap, though Congress might expect agency to do so.  Court should accept regulation if it’s reasonable and Congress hasn’t directed otherwise.

3. While Chevron normally applies to notice and comment formal rulemakings, not limited to that: can apply to less formal rules, even if not required. But basically,  matches up w/ calculation of whether Congress intended to give agencies this power

5. Rule:  p. 3 

1. Step 1: Chevron step 1: did Congress speak clearly to the issue?

1. If yes, leave it 

2. if no, 

2. Step 2: There's ambiguity. Under Mead, procedures agency authorized to use will show implicit delegation of rule-making authority or not

1. it has strong rule-making powers: formal adjudication, notice and comment 

2. Chevron deference (will usually come out reasonable on step 2)

3. if weak procedures, or strong but didn't use them

4. weaker Skidmore deference is still possibility

6. Dissent (Scalia): 

1. Previous assumption agencies had power to issue rules on statutes they’re directed to enforce: now, presumption agency lacks power, must be proved. Gives too much power to courts to resolve ambiguities when this is power given by Congress to agencies. 

2. No necessary connection between formality of procedure and power of agency to rule authoritatively on matters of law.

3. Too imprecise: will lead to confusion and inconsistency.  No clear guidance for courts: says notice and comment authoritative, but not necessarily unauthoritative if none.

4. Agencies will be pushed to engage in informal rulemakings, which they can later clarify and still get judicial respect (doctrine deferring to agencies interpretation of their own regs)

5. Agency will lose incentive to amend rules, since current position has respect, but lacks authority to amend it later.  Why?  If an agency makes an informal decision interpreting a statute, with little binding authority, court might refuse to defer, and then impose its own interpretation.  Agencies can’t trump court, they will be stuck forever with court ruling.

6. Skidmore’s sliding scale impractical and inefficient in time when agencies create so many rules, and Congress leaves so much ambiguity in its statutes.

7. Significance:

1. Before Mead, no one talked about Skidmore. Now, would count on Chevron side if agency were said to have relatively more authority to carry out rules bearing the force of law

2. How do we know if Congress has entrusted agency to administer the statute?

1. Procedures/hierarchy

2. formal 

3. is there opportunity for notice/comment

4. (specificity) has agency spoken precisely to question at issue

5. Even if not formal 

6. Finality of doctrine --  agency itself has spoken.

7. Who’s making the decision

8. Statutory guidance for who makes decision

9. Number of decisions agency makes

10. For determining “administers”. All an agency does is  administer the statute?

11. Binding nature of agency decision.  Does it rely on its precedent?

12. Does it encourage outside parties to rely on its decision?

13. Did the agency use expertise to make its decision (or it this, say, the finance wing of a science agency making some random call)

14. Operational necessity: must this be done to effectuate statute? (Legislature might not explicitly delegate authority, but need to act to give force to law)

3. classic case for Chevron deference:

1. formal adjudication

2. “informal” rule-making

4. Why does formality of procedure matter?

1. Agency action serves a signaling role to public and interested parties of agency’s intent: perhaps something court wants to encourage.

2. In formal rulemaking, agency more like legislative body undertaking a reasoned approach that requires respect.

3. Formal rulemaking less likely to lead careless result.

8. American Federation of Gov't Employees v. Veneman (DC Circuit 2002, handout)

1. Facts: Agriculture inspection case post-Mead. District Court relied on Chevron and deferred to agency's interpretation of “inspection”. Since then, Mead's been decided, and circuit needs to deal with it. 

2. Holding: 

1. No Chevron: modified program described in declaration wasn't the product of statutorily-created decision-making process, such as formal adjudication or notice-and-comment rulemaking. Because USDA didn't intend to act w/ the force of law when it promulgated the modified program, the program has no more status than opinion letters etc, undeserving of Chevron deference. 

2. Skidmore?: seems okay under Skidmore deference. 

3. Court defers to agency. 

9. Smith v. Jackson, Miss (SCOTUS 2005, handout)

1. Facts: Age-discrimination suit among police officers. 

2. Question: is “disparate impact” theory of recovery from Griggs cognizable under the ADEA?

3. Issue: EEOC has consistently upheld disparate impact, but no mention here of any kind of deference.

4. Holding: 

1. Stevens doesn't refer either to Chevron or Mead, maybe b/c what he's actually doing isn't deferring to EEOC, but rather judicially creating some new form of disparate impact standard in which “business necessity” is replaced by “reasonableness”

2. Basically, it's okay, b/c disparate impact is reasonable (they were giving bonuses for new employees that, percentage wise, surpassed that of old. Intent was to draw more people. 

5. Dissent (Scalia):

1. Scalia agrees w/ the judgment, but finds it a basis not for independent determination of disparate impact question, but rather for deferral to reasonable views of EEOC pursuant to Chevron 

2. The EEOC has express authority to promulgate rules and regulations interpreting the ADEA. It has recognized disparate impact claims. Deferral. 

6. Dissent (O'Connor): 

1. Rule isn't under same heading as Griggs, so ignore it. No need to defer b/c no agency action. 

IV. JUDICIAL REVIEW OF AGENCY FINDINGS OF FACT

1.  APA calls for “substantial evidence test” for all formal adjudication.

1. “Such relevant evidence as a reasonable mind might accept as adequate to support a conclusion.” Same standard courts use to review jury verdicts.

2. Arbitrary and capricious standard for other forms of fact-finding

1. Many specific statutes having substantial evidence test for rulemaking, but A & C standard. 

3. Universal Camera v. Labor Board (SCOTUS 1951, handout)

1. Facts: Inre Chairman, a supervisor fired after testifying before NLRB; he had numerous disputes with his superiors between time of his testimony and time of his firing.  ALJ said he was fired for good cause; NLRB reversed, said fired for his testimony.

2. Question: Did APA and Taft-Hartley change nature of review of NLRB decisions? Is it enough for proponents of board's decision to just point to the evidence to support their findings? Judged on substantial evidence rule, b/c formal adjudication. Also critical mood, post Taft-Hartley. 

3. Holding:  Congress wants court to exercise stricter review then they had before: Board entitled to some respect, but court must weigh testimony from witnesses and decisions to override ALJ. 

1. when it comes to questions of credibility of witnesses etc, NLRB board must go with ALJ (defer to findings of facts, b/c it is basically an appeals court)

2. with secondary inferences, can just disregard (i.e. inferences about what was someone's motive – ALJ can find what was said at what time, but can't deal with things outside credibility of witnesses etc that might take labor management expertise

3. question is how far can board go w/ inferences drawn by ALJ

4. For Board, not enough to just point to record. Has to be substantial evidence based on the record as a whole.

5. What is the record as a whole?

1. The factual record before the ALJ. Since the NLRB hasn't gotten any additional testimony. 

2. Facts as laid out by ALJ are the record, but what about conclusions/inferences/etc?

6. “Critical mood”: --Fact-finding must have correct “mood,” not hide policy-making  Taft-Hartley review technically same as APA (Senate explicitly said), but it reflected new mood.

4. Issue:

1. In this case, ALJ decides based on everything he saw, ALJ decided that Chairman was fired b/c he was a jerk, not in retaliation for his testimony

2. Then appointed NLRB decides differently than ALJ – they don't see evidence or anything, but still come up w/ different conclusion than own fact-finder

5. Significance

1. How deferential should administrative law be to the Board?  

1. Types of expertise that might be relevant to this question:

2. Frequency of this type of case

3. What body of technical knowledge?

4. Being there (but this even more in favor of ALJ)

5. Repeat players (know which companies do bad things)

2. Critical Mood: Court looks at substantial record as a whole test in relation to Taft-Hartley: Congress intentionally wanted more oversight of NLRB, unhappy with it.  

1. Basically, court looks to fact-finding with a level of suspicion – thinking that facts can be cover for intersticial policymaking. Willing to allow agency to ignore ALJ, but wants a serious explanation for why they are doing it

3.  On remand…

1. 2nd Cir looks at mood, ALJ’s opinion, etc:  says it will be very deferential to Board when expertise involved, but not as much for “common sense”.  

2. In this case, common sense so court won’t defer.  On facts, listen to ALJ.

3. Dissent says give ALJ deference on testimony and primary impressions: but on secondary inferences, give deference to Board. Board can use expertise. 

6. Problems:

1. Problem: this is an expert agency, not a lay jury. Holding them to the standard of facts-no-policy takes away the whole point of having an agency. There IS legitimate policy making. 

1. lots of concern that NLRB can hide policy making in fact finding

2. How can it make this kind of presumption, if needs to do that to weight certain testimony etc? Does it have to issue new rules about what kind of testimony it will take into account?

3. (NLRB in review mode doesn't take any new testimony/call in new witnesses)

2. Underlying issue: a continuum running from fact to law…fact finders on the ground, to heads of agencies reviewing fact finders on the ground, to courts reviewing agencies and the fact finders on the ground.  

4. Allentown Mack v. NLRB (SCOTUS 1998, handout)

1. Facts: Three ways of rejecting an existing union at company: request formal board election; withdraw recognition and refuse to bargain; conduct internal poll of employee support for union.  Latter two are forbidden unless employer can show a “good faith reasonable doubt” about union’s majority support. In this case, Company with union shut down, bought up by new owners who hired most of old workers.  As soon as ownership started up, told by several employees union had no more support. Company took a poll to find out; union lost, company refused to bargain.

2. Question: What is the standard of review for NLRB regulation of employer polls? What does evidence means for purposes of substantial evidence test?

3. Holding:  Board must articulate and observe clear legal standards, such as good-faith  doubt and preponderance of the evidence.

4. Issue:

1. Court must defer to the Board if rational and consistent with the Act. 

2. APA requires “reasoned decision making.”  Law requires process reached to establish a rule be rational and agency is consistent with standard it announces. Unreasoned where announce one standard of proof, then consistently require another.

3. Court isn't saying that Board is wrong. Rather critiquing the way in which Board chooses to do its policy making (done not by enacting clear rule-making but rather through quasi evidentiary policy making. Not well delineated.

1. Employer needs “good faith reasonable doubt” to call for poll. BUT --  Board has consistently required express opposition by more than half of union, an impossible standard and too much for “good-faith” test.  

2. Board may create formal rules of exclusion to exclude certain evidence on policy grounds,but it must give proper weight to evidence it allows.

3. Can’t say “good faith reasonable doubt” then discard statements not “clear evidence.”

4. Scalia's concern is that rules aren't written down – presumptions must be stated

1. seems like he is critiquing their works as a “court-like body”. Basically, pissed that they're using adjudication but don't adhere to procedural standards of court. 

2. If they prefer to act via adjudication, should use better evidentiary standards

3. what are boundaries for forcing agencies to proceed in ways they don't feel like doing – Board is allowed to use formal adjudication, even if Scalia would prefer rules

4. next best, for Scalia, is language in opinions that acts like rules 

5. Dissent (Breyer):

1. Court has  distorted  “objective reasonable doubt” standard. Ignored agency’s expertise

2. Allentown was found to be a successor employer, Union entitled to a rebuttal presumption of majority status.  When a union enjoys rebuttal presumption, employer is obligated to recognize union unless it loses an election.

3. Some statements made during interviews with management.  Board has right to create rule of thumb that statements during interviews lack full weight.

4. Majority dismisses presumptions in new company supporting union: but point of the law is to promote labor peace and presumption advances that goal.

5. Majority has ignored Board’s administrative interpretations, which have guided the labor bar, employees, unions, and board’s own staff.

6. Problem:

1. Sometimes presumptions are in place to protect policy goals, if, for example, errors in one direction more dangerous than in the other

1. agency needs to express itself better, but may not be doing so b/c Court doesn't trust it to make policy judgments despite the fact that we have admin agencies specifically to make labor policy

2. Board trying to find some way to make labor policy that Court will let it get away with 

3. Line b/t facts, legal judgment, interpretation of policy purpose, etc, is very unclear. If you use as substantial evidence rule one that says “nothing not in evidence will be considered” (no way to build Board's repeated interaction w/ facts and experience into case), and believe that proper image for how agency then finds the facts is that of the jury, you've really stripped away whole purpose of agency.

V. JUDICIAL REVIEW OF AGENCY POLICY DECISIONS

1. A policy decision determines whether regulation is necessary or desirable and whether regulation or form of regulation is appropriate.

2. Standard form of review is arbitrary and capricious test.

1. Also called “hard look” doctrine, because court closely analyzes agency decision, and agency is required to take a hard look at other alternatives.

3.  Key elements of “hard look” test:

1. Did the agency apply the correct legal standard?

2. Did the agency make a clear error in judgment?

3. Did the agency consider the relevant factors according to the legal standard?

4. Did the agency consider alternatives to their proposal?

4. Citizens to Preserve Overton Park v. Volpe (SCOTUS 1971, handout)

1. Facts: Section 4(f) of transportation bill prohibits building through parks unless no “feasible and prudent alternative.” Federal Highway Administrator let the already-in-place plan go forward to route Memphis highway through the park. P sued to block the highway. 

2. Question: What standard of review should court apply to agency’s decision?

3. Rule:  ftnote 30, p. 10 -- provision in APA: reviewing court shall set aside agency decisions found to be arbitrary, capricious, or otherwise not in accordance w/ law § 706(2)(A) 

1. hard look doctrine (developed by DC Circuit, and pretty tough standard)

4. Holding: 

1. While formal findings aren’t necessary, need more than litigation affidavits. All agencies subject to judicial review, unless clear Congressional intent or language indicating otherwise, or the rule in narrow field of “agency discretion.”

5. Significance:

1. generally you would think decision-making would have to be terrible to be treated as arbitrary and capricious – BUT not like this in Overton Park

1. This is aimed at agencies – telling them that just b/c arbitrary and capricious review, doesn't mean we aren't going to take a close look at what you're doing

2. you're going to be required to have done enough to make us happy

3. to make us happy, you should have put together the kind of record that will stand up to the kind of review we're engaging in here

4. hard look doctrine may reflect general judicial distrust of agency policymaking -- “this is for Congress to do”

2. Ask:


1. Did secretary apply the correct legal standard?

2. Was the decision arbitrary or based on reasoned judgment?

3. Did secretary follow procedural requirements?

6. Concurrence (Black): Just semantics to call it “formal” or “informal” decision making process.  Need some sort of more formal rulemaking to override a clear Congressional intent to place a premium on preserving parks, open space.  No indication secretary tried to comply with Congress. 

7. Concurrence (Blackmun): Agrees with court.  But reasons that record so spotty b/c review has gone ten years, involved multiple agencies and decision makers, and many different records. Pragmatist. 

5. Motor Vehicles Manufacturers Assn v. State Farm (SCOTUS 1983, handout)

1. Facts: NHTSA is to craft standards that “practicable and appropriate” for traffic safety problems, accounting for their cost.  “safety standards shall be practicable, shall meet motor vehicle safety, and shall be stated in objective terms”. Passive restraint rule introduced and revoked many times.  Rule kicked out in 1976, reinstated in 1978; in 1981, agency delayed, then cancelled rule entirely in 1982. 


1. Reasons for repeal: wouldn’t help, because most automakers use seat belts, which people could remove unlike airbags; would cost $1 billion to implement; would anger public because of cost, nuisance, limited utility. 

2. Question: Did agency act arbitrarily and capriciously in revoking passive restraint rule?

3. Holding: Agency did not engage in sufficiently careful analysis of safety options and concerns to create necessary connection between facts available and judgment it reached.  Remand for agency to explain its decision.

1. judicial review is very procedural in this case: court isn't saying “on the merits, no reasonable agency could conclude that deregulation isn't the answer”

2. what it is saying is “failed to consider X,” didn't express itself in clear enough terms. Looks like all agency has to do is behave itself procedurally

3. only problem is what these procedures require is years of notice and comment, rule-making, and the bigger the record the more years of litigation for agency to get what it wants

4. Issues:

1. Both APA and authorizing law have arbitrary and capricious review.

2. Doesn’t matter if a new rule or revoked rule: court can review.  Industry says revoking rule not creating rule in first place, should be lesser standard of review.  No: Congress said court has review when NHTSA is “amending” or “revoking” standards.

1. Agency has some leeway to change rule but not always to regulate. Congress had presumption against changes in regulation regime.

2. Doesn’t matter that revoking rule is cheaper than creating new one.

3. An agency may reasonably decline to issue a safety standard if it is uncertain about its efficacy, may revoke a standard on the basis of serious uncertainties if supported by the record and reasonably explained

3. Arbitrary and capricious standard narrow, but agency must explain its decision, create a record, and stick to Congressional directives.

5. Significance:

1. We don't want to see agency catering to industry it's supposed to be regulating, and particularly not be caught changing its mind b/c regulated agency is upset

2. NHSTA ends up going w/ “command and control” approach. Then looks back at way the regulation turns out (seatbelts, not airbags), lowered expectations of benefits/costs

1. agency is being criticized for choosing to rescind w/out articulating whether they had considered alternative approaches (seatbelts only, perhaps)

2. Court feels agency caved automaker concerns and irrational consumer fears, so it’s stricter than it might have been had agency done nothing to start with.

3. basically, agency blew it in making decision to rescind in less fully bureaucratized fashion than it put in to begin with

4. once you introduce something, can't overcome presumption unless you do as thorough a job of explaining your change in mind as you did of getting it through to begin with

3. What about this  new requirement for more record for why canceled regulation?

1. make it difficult for agencies to regulate, won't get as much regulation, and Congress can no longer pretend that accomplishing something by making vague pronouncements and leaving to agencies – taking away option of delegation

2. Congress will have to make decisions itself, if that blocks everything, so be it (this may be what Court really wants – liberal theory, public choice – Congress sucks)


3. judicial review of agency actions could reach point at which net, unintended result might be less regulation 

4. this is standard that really increases the costs of regulation, decreases the speed at which it can proceed, etc

4. Court playing around w/ “fact” v. “inference from fact”, deference v. not deference

1. Court makes its own inferences rather than deferring to inferences made by regulating agency -- p. 9: “this and other statements take no account of the critical difference b/t detachable automatic belts and manual belts”

6. Dissent (Rehnquist): Agree agency must give better explanation, but decision sufficient with regard to purpose of detachable belts. New view based on new administration and different views on the costs and benefits of law: okay, so long as supported by Congressional intent and consistent with law.

1. Political pressure is OK. 

7. Key question: which justification for administrative state better: expertise or politics

1.  Courts are continually concerned w/ procedure in fact-finding/policymaking cases 

1. Fact-finding: why does the evidence conflict with your eventual decision?

2. Policymaking: why does your decision appear to conflict w/ the statute?

2. Basically, if you're departing from the norm, keep a good record. 

VI. CRITICISMS OF ADMINSTRATION

1. Agencies have failed to discharge mission of regulating so as to promote the public interest 

1. Political: insufficiently democratic: fails to reflect the Constitution's intended system of reflective deliberation among people who are accountable to public as whole

1. problems of 'faction'

2. lack of openness

3. infrequent participation: (New Deal had idea that agencies would work w/ citizens and representatives, make deliberative decisions. More democratic than common law. In practice, people have no info, stuff very technical – leads to control of interest groups, factions. Centralization at nat'l level diminishes democracy)

4. internal division of 'experts' v. 'political appointees'

2. Economic 

1. inefficiency: lack of c-b analysis, lack of common sense, comparative risk measurement

1. tunnel vision:  “last 10% problem”--look at a small goal, miss larger societal needs.

2. Resources to combat problem are limited; use it up on stupid stuff

3. Regulation of small risks can cause actual harm--regulation costs money, which impacts on people's lives, etc – when aimed at large risks, this doesn't matter, but regulating small risks can have bad impact overall

2. waste

1. command-and-control regulation creates mess: too little and too much regulation

2. focus on “means” opens door to interest groups by allowing them to press own solution in service of parochial ends  

3. better to state desired ends, and let market/industry figure out how to get there

3. susceptible to interest-group power

4. shortages

5. Random agency selection: regulatory agenda random; irrational “squeaky wheel” priorities

3. Business 

1. unreasonable administrative burdens

2. unpredictable law

3. excessive rigidity

4. lack of coordination among agencies

1. Agencies ignore one program’s impact on another.

2. agencies use different methods for estimating effects of regulations

4. Consumer groups; environmentalists

1. regulation ineffective, mostly b/c agencies captured by agencies supposed to be regulating 

2. Could this be Congress' fault?

1. delegation shields elected lawmakers from blame

1. claim credit for benefits; avoid the cost

2. public suffers regulatory burdens to get regulatory benefits, but laws will come from agency that lawmakers can then criticize for imposing too much burden

2. place impossible demands on agency (too little time, too little money)

1. giving constituents false hopes

2. wedded to official fantasy, take actions that harm public

VII. Possibilities for Reform:

1. Must find legitimate market failure before regulating.

2. Conduct cost-benefit analysis – expected payoffs to society -- Chose cost-effective option.

3. Better to use performance-oriented solutions rather than specification standards

4. balancing of costs and benefits of policies – need legislative reform for thi

5. Ideas for Substantive Reform

1. Cost-benefit analysis, comparative risk rankings

1. cost-benefit:

1. economic: produce greater efficiency

2. democratic: effects of regulation obscure, this gives public better idea of stakes, openness and visibility

3. overcome “cognitive” problems – people have hard time thinking about risk, and consequences of trying to control (i.e. they think things in news are more scary)

2. Risk ranking

1.  people are paranoid – devote large resources to problems that are small, tolerate things that are really important

2. in absence of risk rankings, hard for Congress, regulatory agency, and public to get perspective

3. should quantify target risks, benefits and costs anticipated

4. strict test would be bad, since fairness and justice considerations – if it isn't overall benefit, but helps poor and minorities, good to go

3. Problems w cost-benefit (p. 203 handout)

1. what is a cost v. what is a benefit? Highly debatable, depends on what you're allowed to count 

2. could you count it as good if someone dies young from smoking – don't have to worry about high costs of caring for old?

2. what risk is worth it, as opposed to loss of freedom that not taking risk implies?

3. Difficult to monetize many things

4. assume market prices are from purely competitive market, assume tastes don't change, assume externalities don't need to be included, when they really do

5. estimated net benefit frequently biased and misleading: decision maker can't evaluate it w/out knowing values of analyst and sponsoring organization

6. impossible, say w/ environment, b/c deals only w/ use value: people value environment for more than status as a commodity – b/c it's pretty, public good etc

2. “impact statement” requirement 

1. started as environmental impact statements

2. Ford proposes “inflationary impact statement”

1. how much would raise costs

2. whether alternative, less costly ways to deal

3. less restrictive measures possible?

3. 1996 Unfunded Mandates Act

1. requires agencies to provide cost-benefit statement 

2. compliance costs, disproportionate budgetary effects, estimates of effects on economic growth and employment

3. identify and consider regulatory alternatives, and explain why you aren't using

4. statements may justify OMB etc to intervene

1. OMB more cost-benefit oriented, need to take care of costs

2. White House pays more attn then

3. finally, if statement reviewable in court, action unreasonable in light of statement can be set aside

5. PROBLEMS:

1. difficult to find single factor for agencies to focus on

2. final decision remains w/ agency

3. not hard to justify almost any decision

4. agencies can reach decision, then come up w/ justification 

3. encourage President and Congress to examine regulatory programs in detail

1. sunset legislation --

1. provides that agency will cease to exist unless Congress specifically enacts legislation to extend

2. provides set of criteria to use in determining whether worth it

2. Problems:

1. Congress may just re-enact automatically

2. may be death penalty for politically controversial agencies – a few senators can filibuster, and prevent bill's passage

3. Maybe Prez appoints special committee to review regulatory programs on regular schedule?

1. Prez sends reform recommendations to Congress, and they are automatically discharged from committee and voted on floor after 1 year. Would get around vetogates, etc, but not the problem of excessive presidential intervention. Could politicize agencies even more. 

6. Who watches over agencies and checks out what they're doing

1. Basic Questions:

1. What are the problems that keep coming up again and again in work of regulatory agencies, relationship b/t Congress and agencies?

2. Who's best posed to regulate what? What are the problems?

2. What do you gain and lose when you have stronger or weaker control exercised over agencies by Congress, the executive, and/or the courts? 

1. the executive: perhaps you gain momentum and accountability, but lose independence (technical expertise?) and deliberation (things that make agencies look like legislators) 

2. Congress: perhaps you gain legitimacy, but lose the virtues of the different type of deliberation and expertise that an agency, as opposed to congress, has. Congress should have ultimate control, but seems to need to take extra measures to assure this. Control by Congress and executive will politicize agency – this can be good or bad. 

3. the courts: you get different/more formal procedures b/c pressure from courts; whether this is a good thing or a bad thing depends on how you feel about agency decision-making processes (compared to courts and legislatures); you also get closer review of what the agency is actually doing (after the fact supervision), as opposed to front-loading the control (Congress does have tools for after the fact supervision, but they’re not used frequently..)

3. Is all this oversight a good thing, or does it prevent the agencies from doing their jobs? Do the interlocking oversight mechanisms make us feel more or less secure about administrative outcomes? How does this change how we think about the legitimacy of agencies as a mode of governance?

4. Courts

1. Hard look doctrine, substantial evidence, arbitrary and capricious etc are all judicial responses to what courts think are failures of admin agencies

2. Why is this good?

1. Courts are responsible for preventing bad laws from being enacted. 

2. Good at evaluating things like statutory interpretation, fact-finding – did the agency do a good job, or not. 

3. Not politically beholden, so maybe more independent

3. Problems:

1. this is expensive, requiring tons of litigation

2. courts aren't expert in topics

3. not elected, so no accountability, don't know what's politically good

4. Basically, there are significant costs to judges taking hard line in review of what agencies do

5. State Farm: the more agencies say, the more they can get tripped up, since every reason given will trigger counter reasons. In trying to avoid being overturned, agencies will do layers of notice and comment -- make it difficult for agencies produce as much  regulation,

6. Under libertarian theory, not bad if expect clarity from agencies and efforts to achieve it will slow down process of policy making, process gets ground to a halt and less governmental activity? (remand everything to Congress, and Congress can no longer pretend that accomplishing something by leaving to agencies –

7. taking away option of delegation. result will be less regulation, more common law

4. Are there other actors in gov't better situated than courts to decide whether regulations are addressing genuinely important questions?

5. EXECUTIVE CONTROL OF AGENCIES

1. BIG QUESTIONS: 

1. How much do we need the protection of splitting up powers so no one branch can run amok, v how much do we need to let the elected president actually get something done (TLs: is gridlock a problem? Or does it mean the system’s working (checks and balances, less legislation is good?) 

2. Ongoing debate: “tyranny” of executive vs. benefits of “rigorous” leadership.

3. Is White House review of agency rulemaking desirable given real world and all other influences on rulemaking?

4. What is marginal effect of White House review?

2. Presidential Oversight of Regulatory Policy

1. Authority to issue executive orders comes from constitutional power to “take care that the Laws be faithfully executed

2. Each president since Nixon has gone further to concentrate regulatory power in President’s. Nixon created OMB from old agency and made more powerful

3. OMB: agency w/in larger agency called Executive Office of the President; role is to help Prez budget and manage executive branch

4. got some of powers through executive orders, but created by Congress --  during New Deal, to coordinate budget outlays going through Congress

5. director of OMB uses component of OMB, OIRA, to coordinate implementation of presidential regulatory oversight

6. Presidents have given OMB, VP, others more power to consider economic costs. 

7. Because OMB sees tons of regulation and budget requests, tends to be more skeptical that any given one necessary; agencies seem to think everything they do is critical and they aren’t competing with other agencies 

8. Agencies see OMB as overly cautious about regulation 

3.  Institutional Impetus for Presidential Regulatory Oversight

1. 1960s and 70s, rise in amount of regulatory activity that, if unattended, could have political consequences for Prez

2. regulatory legislation comes from opposition-controlled Congress, attention to exercise of admin discretion can allow Prez to wield some power he wasn't able to during negotiations

3. the broader the delegation, greater potential Prez role

4. recessions in 70s and 80s lead to concerns about regulatory costs on business

5. President's frustrated about agency tendency to develop loyalties to constituencies 

4. Tools of Presidential Control: The prez can’t tell an agency to do something congress hasn’t authorized it to do, but it can push the agency towards one of several authorized approaches; also can set general requirements for agencies (ie, cost benefit analysis)

1. Executive Orders:

2. No settled law on extent of power to issue Executive Orders or what an executive order is. (We know they’re allowed, but unclear what their reach is -- they can’t conflict with existing law, but what is conflict?)

3. Has been frequently used in last half-century when legislation would have been appropriate (i.e., all federal agencies must stop discriminating) 

4. perform cost-benefit analysis: exec order from HW Bush; OMB: exec order from Reagan/expanded by Clinton

5. OMB (Office of Management and Budget)

6. Agency for prez oversight/regulatory review of agencies

7. Can slow things down if Prez doesn't want! Environmental Defense Fund 

8. Reorganization within the executive branch for executive agencies? 

9. unclear to what degree this is allowed -- “take care that the laws be faithfully executed” -- and usually includes legislative veto 

10. Make chairman appointments

11. Most important, though, is probably back door negotiations and subtle pressure. Executive can exert enormous political power on agencies. 

5.  Should it matter whether something is an independent agency?  

1. No clear sense of status of cabinet level departments vs. independent agencies.  Executive Orders might apply to them, but direct supervision is fishy 


2. President hasn’t tried subjecting independent agencies to full control, so  not exactly sure. Attempt to infringe on autonomy would piss off Congress


3. rule-making can legitimately reflect political influences, but independent agencies should be free of Prez influence on substantive policy

6. Pros of Presidential Control: 

1. Can coordinate admin agencies –eliminate duplication, resolve interagency conflict

2. Politically accountable to national constituency – general interest, not parochial

3. OMB expert oversight. 

4. Focuses on manageable number of rules.

5. Basically technocratic cost-benefit analysis, since most OMB staff career.

6. Meet with all interest groups, not just powerful ones.

7. OMB is disempowered to extent that Congress makes itself clear

8. As unitary power source, reduces indecision, legislative gridlock, inefficiency. 

9. Visibility of Prez enhances transparency, public understands more @ agency acts

7. Cons of Presidential Control:

1. Makes agency political, not expert

2. Ignores Congress structures gov't, not Prez (strange balance of powers issues)

3. not transparent 

4. (i.e. Bush I created Council on Competitiveness to exert as much influence as possible on OMB, EPA, etc without creating record)

5. Transitional periods: President slow/block last-minute rules pushed through by previous, or shove stuff in themselves during end of admin (i.e. Clinton Ergonom)

6. OMB oversight can be used by Prez to influence policies

7. White House has injected itself in obtrusive way, not just reviewing inconsistencies (damages legitimacy of regulatory review)

8. OMB is increasingly political, less expert

9. Most meetings with narrow interest groups.

10. Politically charged rules more likely to be changed

11. Interferes with agency autonomy, hard to know how much influence. 

12. OMB congressionally controversial --  Congress fickle -- pass statutes giving OMB regulatory power, and include language prohibiting agency from considering factors that OMB would make it consider

13. Congress gave GAO more power to reign in OMB) -- Congress at times explicitly says no OMB review or creates tight timeline to bypass OMB

8. Environmental Defense Fund v. Thomas (USDC DC 1986, handout p. 288)

1. Facts: EPA trying to promulgate regulations about hazardous waste, under eye of OMB. EDF says that OMB unlawfully delayed regulations, in violation of APA. EPA definitely failed to produce regulation by congressional deadline. 

2. Holding: OMB cannot use authority to review in order to delay regulation, even if it disagrees. This would encroach on independence of agencies, and give Prez an opportunity to have influence he failed at during lobbying time. If a deadline has already expired, OMB has no authority to delay regulations subject to the deadline in order to review them under the executive order.

3. Significance: Congress now sets deadlines for regulatory actions w/ hope of curbing any major OMB oversight

6. CONGRESSIONAL CONTROL OF AGENCIES

1. Congress v. President: Agency in tug-of-war between Prez and Congress – terrain is marked by dual involvements by the President and Congress in creating mechanisms that allow for congressional control

1. Basically, Congress passes statute, creates agency (EPA)

2. Congress also created OMB and other agencies and statutory programs that aim to coordinate what goes on in executive branch

3. but Prez uses these forms to exert policy control over agencies which Congress has given substantive power (i.e. though executive orders)

4. If OMB gives Prez regulatory power that Congress doesn't like, Congress will pass statute outlawing, or change language, make clear no c-b analysis

5. President can use “political party power” to control Congress”

6. Benefits/punishments—i.e. Party roles, re-election funding 

7. today, executive branch has a stake not only in that branch staying w/in party, but also in creating supportive congress 

8. if one of chambers of Congress is opposition-controlled – ideal way to get to deadlock

9. so party politics always in background – executive and Congress operating differently, but common interest in protecting “the party”

10. Prez has to use political chips to get X control – decide how much he wants to fight

2. Tools of congressional control:

1. appropriate funds to sustain, enlarge or curtail agency programs

1. threat of sanctions or withheld money may have great impact

2. committees, through oversight hearings, monitor specific agency activities and occasionally do review of agency performance

1. Oversight is occasional and ad hoc, unsystematic

2. committee chairs are frequently not representative of Congress as a whole – agency won't see committee as signal of congressional intent

3. [Legislative Veto] (unconstitutional after Chadha)

4. Congressional Review Act

5. Pass more specific statutes

1. more specific means less agency discretion, less for OMB too

6. Sunset laws

1. force periodic legislative reexamination of agency performance

3. Legislative Veto

1. any statutory mechanism that makes implementation of agency decisions or actions subject to some further form of legislative review

2. Basically, Congress creates the agency w/ vague delegation of authority or normal discretionary delegation, but doesn't like what agency does. 

1. Issues of T1 v. T2: Should new Congress be able to un-delegate what old Congress delegated? Presumption that Congress doesn't bind subsequent Congresses. So yes.

2. Scalia would say not important intent at either T1 or T2, just language. Without enacting new language on scale of first language, Congress can't change the meaning of what it enacted.

3. Congress T2 could think that, we don't know what statute was intended to delegate, but it hasn't worked -- or even if still T1, looking at decision and thinking, not this?

3. Purpose:

1. provide quick mechanism to slow down or overturn admin actions

2. Getting around President is [was] important, since he would veto most legislative vetos of resolutions passed by executive agencies

3. more streamlined than normal legislative process – even 2 chamber veto avoids presentment necessity

4. Types:

1. negative veto: admin decisions effective, unless legislature disapproves

2. positive veto: requires legislative approval of admin decision

3. laying over: executive submits proposed decisions to legislature, and no effect until time for full legislature considers it (CRA uses this procedure)

5. INS v. Chadha (SCOTUS 1983, p. 1141): Immigration and Nationality Act allowed one chamber of Congress, by resolution, to overturn agency decision to allow alien to remain in US. Holding: this violates bicameralism and presentment requirements of Constitution. Legislative decision that didn't follow legislative requirements

1. many statutes passed had allowed for this kind of one-house veto, causing problems of how to deal w/ all of these. This could also interfere w/ Congress' ability to control lawmaking and ensure accountability

2. Besides, holding that lawmaking authority must go through lawmaking process ignores modern administrative state reality

3. legislative power delegated to executive, indepen regulatory agencies, etc. 

6. Why might legislative veto be good?

1.  legislative veto provides flexibility in unforeseen situations

2. Congress makes agencies; ought to be able to attach strings

7. Why might they be bad?

1. Distorts the legislative process  -- stuff will pass that shouldn't if people know they can exert later blocking power. Allows Congress to look like addressing hard questions, while veto will thwart any substantial action

2. Congress has delegated broad authority and then uses a mechanism to look at particular agency decisions and reject those actions (after the fact – saying we delegated the authority, but didn't mean for you to be able to do that). Encourages too-broad delegation. 

3. makes agencies concerned w/ views of other than enacting Congress -- b/c interest in legislature will be lower years after passage, committee made up of extreme views may be able to exert lots of control; too much control over implementation of statutes enacted in the past

4. post-Chadha, they definitely have to pass through normal bicameralism/presentment requirements. 

4. Congressional Review Act: Provides procedure for congressional review of agency regulations. CRA passed w/ lots of debate about how burdensome agencies were on small business

1. Basic mechanism: All federal agencies, including independent, must submit final and interim rule for review by GAO and Congress– include c-b analysis. “Major rules” can't take effect until 60 days, or process of review done (to count as major -- $100,000 regulatory compliance cost – which is minimal). By acting w/in 60 days of receipt of “regulation”, Congress can put out joint resolution saying we disapprove, and we don't want this regulation. Votes up/down, then presented to President for veto or not. 

2. Issues: passing this resolution triggers different debate rules from normal in way that sharply limits debate 

1. 10 hours in each house of Congress, don't allow amendments, require up-or-down vote

2. so basically takes away vetogates and any deliberative value

3. PROBLEMS:

1. enormous volume – Congress will usually do nothing, but one interested lobbyist can bring single thing to attention

2. Statute might just increase costs of rulemaking

3. Transparency issues: Courts interpreting statute can attach no importance to failure to take up or act on resolution of disapproval. Congress trying to control what judge can use as tool of statutory interpretation. Unclear if Court would feel bound.

4. debates on or failure to enact a resolution proposed shall not count as legislative history. Why would Congress want this provision? Failure to pass one of these resolutions, once proposed, would be used by court as

5.  reason to keep the regulation as agency wanted. Basically -- “congress had opportunity to reject this regulation, and failed to do so”

4. Has been used only once, w/ ergonomics standards issued by OSHA. Even if rarely used, might still have big impact on behavior

APPENDIX OF CASES AND CASE ANALYSIS

VIII. LEGISLATION v. THE COURTS 

1. Lochner

1. Facts: NY statute placed prohibition, in any circumstance, of bakery employee working more than 10 hours a day.  Employer fined for letting an employee work too long: challenged law. 

2. Holding: Because there is no reasonable grounds for interfering with occupation of a baker the statute is an unconstitutional restraint of the common law freedom to contract.

1. Majority: If purpose of the statute was to protect health, would be a valid use of police power.  No valid purpose here:  This is paternalism.  Every profession presents some risk: minor risks aren’t ground for regulation.  Bakers can negotiate freely and work out agreements for wages, hours, and conditions of employment. This forces the parties into one solution to reduce exposure – hours is the only way, can't negotiate for ventilation, etc. 

1. Purpose must be determined from the natural effect, not proclaimed purpose: here purpose was to regulate industry, not health.

2. Court must ensure that the state not exceeding the limits of the police power.

3. Dissent (Holmes):  Legislatures may do many things courts would disagree with. Constitution not intended to embody a particular economic theory (free market is what court wants). Ask if a reasonable man would find the statute an unacceptable breach of liberty: not the case here. 

4. Dissent (Harlan):  Where legislature seeks to accomplish a valid end, and it uses valid means to attain it, the burden of proof on those who want to overturn it. Courts may only ask if there is a valid debate and economic question, whether or not wise.  Here, industry known for unhealthy air.

5. Basically: Decision vastly enhances scope of 14th Amendment and intrudes on legit state power.

6. Statutory interpretation issues

1. Statute: labor or worker safety statute? (More precedent for worker safety statutes)

2. Majority:

1. “Formalist” position: coherence in law; answers can be found in precedents within

2. An internalist approach to the law: law itself as an institution is capable of answering questions in a changing society.  

3. Harlan dissent:

1. At the core, a sense of optimism: if judges and legislatures operate in their proper realms get something good that represents public interest. 

2. Regulatory framework: trust legislature to create rules to protect their citizens.

4. Holmes dissent:

1. Resigned pluralism/positivism.  Public opinion will win, no guarantee results will be good.  Must follow the law because it’s the law! Purpose of the statute or role in society doesn't matter: judge isn’t there to question the law.

7. Big questions:

1. What governs our sense of the legitimacy of legislation that departs from those norms? 

1.  whether seems to reflect interests of country (enforce statute widely, or actually special interest deal that should be interpreted narrowly

2. How to decide whether the statute in question is a "health" law, and why does that matter?

1. Police powers were defined as a way for the state to regulate for the common good. By regulating for particular (health) ends. More precedent w/ plague laws, etc.  

2. Line is pretty arbitrary, but court is nervous about “labor”, Marxist immigrants. 

3. See if profession requires – bake not particularly dangerous.  

3. Statute pertains only to the baking industry: legitimating, or should this raise suspicions?

4. Does legislative process legitimacy matter in cases that don't have constitutional questions?

IX.  GRIGGS LINE OF CASES: 

9. Title VII: 

1. Statute:

1. 703(a) Employer practices: It shall be an unlawful employment practice for an employer—

1. to fail or refuse to hire or to discharge any individual, or otherwise to discriminate against any individual with respect to his compensation, terms, conditions, or privileges of employment, because of such individual's race, color, religion, sex, or national origin; or

2. to limit, segregate, or classify his employees or applicants for employment in any way which would deprive or tend to deprive any individual of employment opportunities or otherwise adversely affect his status as an employee . . .

2. 703(e) bona fide occupational qualifications

3. 703(h) Seniority Systems

1. BUT – shall not be unlawful for an employer to apply different standards . . . pursuant to a bona fide seniority or merit system, 

4. 703(h) Ability tests

1. nor shall it be unlawful for an employer to give and act upon the results of any professionally developed ability test provided that administration or action on results is not designed, intended, or used to discriminate

1. (this is Tower Amendment clause)

2. Basic Background:

1. Statute enacted in 1964 made many trade-offs

2. focused on intentional discrimination (ensured middle class support, expansive coalition b/c suggested wouldn't be redistributive statute

3. set up agency so as to minimize role of EEOC

1. Dirkson insisted on this to get through vetogate

4. but focus on intentional discrimination changed quickly, as activists who had worked for statute tried to make it work

1. EEOC and civil rights litigation groups believed that racial inequality result of structure, not just intent

1. idea that effects based-approach better served statutory purpose

2. these groups sometimes found receptive audience in federal judges dealing w/ racially discriminatory effects of “facially neutral” state policies in education, voting, and jury selection etc

3. Quarles v. Philip Morris (ED Virginia 1968, handout)

1. Holding:

1. “a departmental seniority system that has its genesis in racial discrimination is not a bona fide seniority system”

2. Basically, restrictions on dep't transfers where the depts had been organized on a racially segregated basis violative of Title VII. 

2. Significance:

1. big blow to seniority systems based on departmental seniority, which unions like b/c it guarantees job security. 

1. plant-wide seniority – operates to keep people from leaving employer 

2. departmental seniority -- keep senior people w/in departments to maintain continuity and keep them there to train others, but block internal upward mobility

4. Griggs v. Duke Power Company (4th Cir., 1970, pp. 38-47, 81-85, handout)

1. Facts:  Prior to 1955, whites at company hired or promoted into all departments without high school diplomas.  Blacks confined to lowest department.  After 1955, blacks and all employees could seek promotion through a high school equivalency exam. (Note: Duke instituted its education policy in 1955, long before Title VII was passed.) After 1965, added aptitude test as means of promotion, even if you didn't have degree. Company claims it used exams because it promoted from within, and wanted employees of reasonable intelligence who could eventually move up to hire positions.

2. Question: Did requirement of passing the high school equivalency exam violate Title VII?

3. Holding:  Applying testing requirement to pre-1955 employees not ok, since whites from period could have been promoted; ok for post-1955 employees, since whites subject to same rules. For post-1955 employees, aptitude test/diploma valid since professionally developed, also acceptable and neutral. Has business necessity. 

4. Significance:

1. Seniority:

1. Basically, if hiring practices of 1950 have had an effect that continues today, these seniority systems violate Title VII. Can't freeze the effects of past discrimination and still operate lawfully under Title VII. 

2. Testing: 

1. EEOC says tests must be “job-related” in order to be upheld. But, though entitled to “great weight”, agency interpretation not binding on the courts. 4th Cir goes w/ legislative history over EEOC, saying that general ability and intelligence tests are okay, as long as serve genuine business purpose. 

2. Dissent: goes with EEOC. Whites do much better on the tests than blacks, largely b/c of better education as a result of past discrimination /segregation. B/c of this background, use of the standards, unless significantl relation to performance on the job. (“It would be enough to rest our decision on the reasonableness of the EEOC's position”). In order for testing to be job related, must be X, Y, and Z. 

5. Interpretive tools:

1. Game theory terms: basically an anticipative response game, since SCOTUS still hadn't ruled on Civil Rights Act. Looked to analogous decisions to try to figure out what they would do.  EEOC and Supreme Court moving policy in leftward direction away from legislative intent.  See this as rent-seeking by the court, getting in good w/ liberal views on race of Nixon Admin. 

5. . Griggs (SCOTUS XX, p. 81, handout)

1. Holding: A test that appears facially neutral is discriminatory if has the effect of excluding a protected group without a strict showing of business necessity. Congress directed Act at the consequences of employment practices, not just colorblindness. Testing system struck down. 

2. Significance:

1. Reaffirms color-blindness of Title VII, but says  that focus on intentional discrimination can be expanded to include disparate impact problems. Claims this goes along w/ purpose of statute, even if not specific legislative history. This is effects-based approach (dealing w/ de facto as opposed to direct discrimination). 

2. Testing: problems with this idea: 

1. academics are generally ahead of industry when they adopt these “best practice descriptions” -- very narrow tests for particular jobs. They are very expensive to produce, and cost much more for employers

2. employers feel gun to head about integrating work force, and given choice b/t imperfect tests and supervisor subjectivity -- supervisor subjectivity much more likely to disrupt management control, so want tests

3. Methods of Interpretation:

1. Purposovism, ie. translation of statute: move from textual mandates to goals of lawmakers. Enforce law better by diverting from its language.

2. Dynamic Statutory Interpretation: translate statute, bring up to date to beter fulfill objectives of enactors. 

3. Legal Process: 

1. Judges have obligation to contribute to betterment of society (own ideas)

2. Congress has moved left, and assumes it can get away with this (rent seek)

4. Critical race theory: court attempts to see law from view of those the statute trying to help, asked what needs to be done from perspective of those people.

5. Public choice theory

1. sees as majoritarian statute, wants to give wide interpretation:

2. Thinking of usefulness of statute: Why would 703(h) be there if facially neutral practices w/ discriminatory effects couldn't be challenged?

4. Purpose 

1. Would the bill have passed with an explicit disparate impact cause of action?

1. Obviously not, since needed support of moderate Republicans who cared about effect on business, also of unions

2. If employers had known at time of Act would have to spend lots of money developing specific tests for specific jobs, would they have supported? NO

3. Assurances from people who proposed legislation that would apply only prospectively mollified unions worried seniority arrangements

2. Did congress mean to get as much as they knew the courts might eventually take? 

1. Did they intentionally not decide? 

2. Does that mean we can’t read in disparate impact?

3. How do you address deal making and question of whether there are votes to do something more significant?  

3. Whose purpose are you looking at?

1. What legislature that passed statute thought about it at that time?

2. What legislature that passed statute wanted it to mean for future? 


6.  United States v. Teamsters (SCOTUS 1979, handout):

1. Facts: Pre- Title VII, Blacks and Mexicans were hired only as "city drivers," driving routes within the city. "Line drivers", who did inter-city runs, made more money. Union seniority system was bargaining-unit based, i.e. you lost seniority transferring from city driver to line driver. The vice of this arrangement, as found by the District Court and the Court of Appeals, was that it "locked" minority workers into inferior jobs and perpetuated prior discrimination by discouraging transfers to jobs as line drivers. 

2. Holding: 

1. The unmistakable purpose of s 703(h) was to make clear that the routine application of bona fide seniority system would not be unlawful under Title VII. As the legislative history shows, this was the intended result even where the employer's pre-Act discrimination resulted in whites having more existing seniority rights than Negroes. Although a seniority system inevitably tends to perpetuate the effects of pre-Act discrimination in such cases, the congressional judgment was that Title VII should not outlaw the use of existing seniority lists and thereby destroy or water down the vested seniority rights of employees simply because their employer had engaged in discrimination prior to the passage of the Act. 

3. Significance: 

1.  raises more questions of how much Title VII was to be taken to upset expectations of other employees. In Teamsters, court takes apart Quarles and other line of seniority cases that had been basis for Griggs (nonetheless continues to assert Griggs law despite doctrinal foundations  of “disparate impact” and seniority systems “freezing” past discrimination being destroyed)

4. Methods of Interpretation

1. Pragmatism 

1. By 1977—perception that Quarles cases advancing AfAm notwithstanding seniority concerns wasn't working. “Innocent white incumbent” voice at been there all along, but splintering of democratic party and growth of Southern republicans created background for backlash. 

2.  Democratic party is being dismantled, and employers are themselves looking to be able to keep making changes quickly. Republican party looking to serve interests of these employers, and southern whites (interests would seem to conflict—backlashing white workers and business owners who want to use affimative action)

2. Purpose

3. Legislative Intent

4. Institutionalism – anticipated response – SCOTUS reads the writing on the wall, and changes tune – could also be seen as judicial rent seeking, retain power in gov't

7. McDonald v. Santa Fe Trail Transp. Co. (SCOTUS 1976, p. 86) (background to Weber)

1. Facts: 3 guys loading stuff into train cars. Some cargo disappears. The 2 white guys  fired, black guy stays. No justification for the disparate treatment. White guy sues, saying  racism. 

2. Holding: court held that whites have claim under Title VII, not limited to blacks. Title VII prohibits racial discrimination against whites as well as blacks. 

8. United Steelworkers of American v. Weber (SCOTUS 1979, p. 86)

1. Facts: USWA and Kaiser came up with an affirmative action plan to remedy severe disparities in trades at company. Created a new training program (“craft program”) that would lead to promotions of unskilled workers to craftworkers; at least 50% of spots would be reserved for blacks until represented in workforce in proportion to numbers in area as a whole. Black guy is selected with less seniority than white guy Weber, who sued. 

2. Background:

1. by doing this, they hope to get support of white workers as well (white workers wouldn't have in-house craft training at all w/out this program). Not everyone saw it as good --Argument of Weber: this is discrimination against whites

3. Holding:

1.  Voluntary plans that take affirmative steps too combat pronounced discrimination are permissible (if employer can show imbalance in traditionally segregated job)

1. Must read interpretation of Title VII against backdrop in which it was passed: forbidding all race conscious affirmative action would result in an end completely at odds with the statute.

2. Program is“designed to eliminate conspicuous racial imbalance in traditionally segregated job categories, and does not necessarily trammel the interests of white employees, b/c none lost their jobs, half trained in program will be white, and program is temporary”

3. Basically, it's okay because restricted to private companies, remedial, voluntary, and temporary. When the proportions get to be right, program stops. Unlike McDonald, this is not ad hoc decision making, rather a plan that can be examined for structural compliance

4. Significance: 

1. Discrimination that has effect of putting one group down in status and opportunities is bad; when that isn't going on, do we mean discrimination under Title VII?

1. If statute permits some color consciousness, where do you stop it?

2. What about role of courts? Can you get from language / legislative history an account of affirmative action that would tell you what counts/what doesn't?

1. Basically, congressional inaction since passage of Act leaves Court pretty free to do whatever – this is year after Griggs. 

2. absence of disapproval doesn't mean approval -- just b/c haven't stepped in to change interpretation doesn't mean they agree. 

5. Methods of Interpretation:

1. Purpose: Congress wanted to improve the lot of blacks  

1. general purpose of Congress, w/ idea that your job is to effectuate this purpose (idea that in general major ideas will work)

2. look narrowly for deals that have been struck (while in general limitations will work, where they don't we will look to purpose as seen in these deals)

3. This case is an example of looking around room and picking out your friends—Brennan takes what he likes from congressional discussion

2. statute says nothing shall be interpreted to require preference, but doesn't forbid it. 

3. Legal process theory – looking at deals made. If intended to prohibit voluntary, this would actually augment power of fed gov against union ability to fix inhouse. 

6. Problems:

1. Likely that Congress, at time of passage of Title VII, would not have authorized private voluntary affirmative action: principle of color blindness was high road for statute supporters

1. is this the okay outcome using traditional methods of stat interpretation, but critical theories from the casebook, methods that are outcome driven?

2. Okay under dynamic interpretation?

1. Problem with this is that statute takes sort of anti-dynamic form--”nothing shall be interpreted to mean....” Statute seems to want to block significant innovation on the part of Court. 

3. EEOC underfunded, suggesting political will of Congress unclear and not so real governmental commitment to desegregation of the workplace. 

7. Blackmun concurrence: Bounded Purpose / Pragmatism. Takes from legal process theory: legislation as policy, and policy as purpose. 

1. Dynamic Statutory Interpretation: pragmatic approach recognizes that statutes have ambiguities, which EEOC and Court must interpret in light of factual settings, and interpretations went beyond Congress' original expectations.  Hard to read statute as Congress would have meant in 1964, since interpretations change.

2. Pragmatism: law requires employers to create some equity in workplaces, but no specific guidance.  Employers and unions need  flexibility for arrangements. Also, Huge cost and delay in private Ps suing employers without affirmative action plans and proving employer is discriminating.  We should allow employers voluntary affirmative action rather than rely on this.

3. Purposivism: If you are integrationist, in order to defend integration as a legal goal, you have to believe that having diversity good, allow voluntary aff action.

4. “Arguable violation” theory: employers/ unions who committed arguable violations to Title VII should be free to make reasonable responses.  You can't use aff action unless violation in the first place. 

1. Problem: arguable violation maybe hard to prove, since  based on programs w/ discriminatory effect and disparate impact gone w/ Teamsters 

5. Institutionalism / Anticipated Response:

1. the easier it is for Ps to win discrimination cases, the more employers will introduce voluntary affirmative action. If you don't like voluntary affirmative action, make it harder to win these cases -- i.e. Teamsters 

2. If Court doesn't get political will, Congress can amend the statute to reject. 

8. Rehnquist dissent: 

1. Plain meaning: Congress drafted specific language in §703(d) and §703(a)(2) to prohibit this type of preference. Court looks to spirit of Act, while ignoring plain meaning and legislative history.  Court should first look to language of statute, then legislative history: both contradict the majority.

2. Legislative intent:

1. Basically, Cellar said statements that employers couldn't discriminate against whites. Humphrey specifically said racial quotas would be strictly prohibited. Floor managers said would have no effect on seniority rights, and would not allow employers to prefer blacks for seniority.

2. Plan can’t even be considered voluntary, since threat of plan being imposed by Office of Federal Contract Compliance.

3. Purpose: Rehnquist thinks it was color-blindness in employment. 

4. Problems: 

1. Assumes totally clear, but perhaps Congress intentionally created some ambiguity to create room for courts and agencies.

2. Word interpretation: Rehnquist assumes discriminate means differentiate

9. Johnson v. Transportation Agency, Santa Clara County (SCOTUS 1987, p. 103)

1. Facts:  County transportation plan sought to address underrepresentation of women in many job classifications.  When making promotions into skilled jobs, could consider sex as one factor. Led to promotion of a woman over P, who had a slightly higher score based on his paper credentials and oral interview.

2. Question: Did Weber mean to give precedent for everything? What is standard going to be for government employees and affirmative action?

1. Possibilities:  Title VII is the same for all employers, public and private”, “Title VII has different meaning for private and public”

2. are public employers to be bound by equal protection clause of Constitution and Title VII?

1. Basically, either no one has equal protection under Title VII, or everyone

3. Holding:  

1. A plan considering race or gender along with other factors is valid in a public employment context, where there is an existing imbalance in the workforce.

2.  Requirement of “manifest imbalance” relating to a “traditionally segregated job category” provides assurance that sex and race will be used in accordance w/ Title VII's purpose of eliminating effects of employment discrimination, and that interests of other employees not unduly infringed.  Plan is a moderate, case by case approach seeking gradual improvement: it's ok. 

3. Since Congress hasn't amended statute, we assume our interpretation is correct

4. Significance:

1. We move from race to sex here for first time – affirmative action in Santa Clara targeting minorities and women. Sex was included in statute initially as gambit to keep it from being passed. 

2. People didn't necessarily see sex discrimination as as serious a problem as race -- Title VII didn't grow out of movement dealing explicitly w/ gender discrimination 

5. Statutory interpretations techniques:

1. purposivism: eliminate discrimination

2. dynamic interpretation: Congress hasn't amended, so it's okay

6. Problems:

1.  Difference between using quotas to attain equal results and using quotas to maintain racial balance. As this congeals into test, you have problem with what happens if you have attained racial balance and then you have to conduct layoffs

7. Stevens concurrence:

1. Should court adhere to strict construction of Act that would seem to defy its intention of reducing discrimination?  No.  Logic of antidiscrimination policy requires giving employer some breathing room for plans

8. O'Connor concurrence:

1. Okay as long as remedial, consistent w/ Equal Protection Clause as applied to non-minority employees (employer must have evidence of past discrimination consistent w/ that required for prima facie case under Title VII). 

2.  Not just looking at sex: looking at whole picture, sex a factor.  Cannot have plan blindly or seeks permanent proportionate representation, but sex can be plus factor.

9. Scalia dissent:

1. Textualism: Title VII guarantees sex and race won't be basis for employment decisions. Court today guarantees it often will be. 

2. State agencies subject to 14th Amendment -- prohibits discrimination based on race and gender, which court now allows.

3. Liberal Theory: Absurd to say that Congress hasn’t amended Weber.  Law is not about what today’s Congress would do, but rather the text (interpret narrowly)

4. Proceduralism: legislation is a series of quid pro quos, can’t break into pieces and see what Congress will do.  

10. Changes after Johnson

1. Wards Cove placed high burden of proof on Ps bringing affirmative action suits: statistical disparity, linked to specific employment practices, practices don't have substantial business justification

2. generally narrowing construction of Title VII and related statutes

1. heighten burden for litigants, procedural advantages for Ds

2. discourage employers from adopting aff action programs

3. Civil Rights Act of 1991:

1. had to persuade Bush 1 administration not a “quota bill”

2. after vetoing once, signed second version

3. senators and reps all inserted “interpretative statements” into legislative history, trying to explain what the bill “meant”

4. “It is very common for Senators to try to affect the way a court will interpret a statute by putting things into the Congressional Record. Any judge who tries to make legislative history out of this is on dangerous grounds” (Danforth, p. 118)

11. Taxman v. Township of Piscataway (3d Cir. 1996, handout)

1. Facts: School had to layoff teachers.  Looked to two least senior teachers and found a tie. Normal policy to flip a coin.  Because of a directive to try increasing diversity, which specifically mentions layoffs, the Board decided to layoff white teacher and keep black one, only minority in her department.  Plan had no remedial purpose: percentage of black teachers exceeded proportion in the workforce.  

2. Question: Does Title VII permit an employer with a racially balanced workforce to grant a non-remedial preference to promote diversity? 

3. Holding: School board policy violates both principles of Weber: 

1. Policy doesn’t serve a remedial purpose or to redress existing imbalance.

2. Unnecessarily trammels rights of white employees.

1. No clear structure to plan; not a temporary measure; a layoff far more serious than not being admitted into a training program.

3. Rule: Title VII’s purpose is to end discrimination—second goal to end segregative effects of discrimination.  Plan can’t mirror statute with no remedial purpose. 

4. Techniques:

1. Legislative Intent: leave purpose, return to specific intent. 

2. Institutionalism: court sees world moving right, and follows. 

5. Problem:

1. “purpose” of Weber is to improve situation of minorities w/in a set of constraints. constraints are understanding of countervailing values in society. Diversity might be a value in and of itself, particular in (say) a higher-prestige department. 

2. Also, SCOTUS took over domain of affirmative action in Weber and Johnson, Once Supreme Court has done this, lower courts can't go reconsider. Is 3rd Cir saying that diversity is separate issue, one of 1st impression?

3. Dissent 1: (pragmatism, bounded purposivism)

1. must school board resort to flipping a coin, instead of using race as tie breaker when other factors truly equal? Schools should have discretion to decide that having a black faculty in otherwise all white dep't valuable

2. S.C. never precluded using race as one of factors under consideration.

3. Congress didn’t mean to fix discrimination, and then ignore factors that play into it for future.  School desegregation particularly important goal

4. Dissent 4 (general purposivism)

1. Court taking a doctrine meant to create an integrated society and transforming into a measure that blocks efforts at diversity (purpose). Title VII passed in response to dark shadows in our society (intent). 

6. Significance:

1. Where would you put diversity into Title VII?  Where would you look?

1. Look to Weber, other Title VII decisions, and legislative history itself.

2. Some judges go right back to statutory language, others go back to legal precedent and cite how courts have interpreted the statute.

