Torts Outline

I. Intentional Torts


Intro [37-40]

I.
Intentional Fault: Intentional Torts

Generally, elements are

1.
intent

2.
impact

3.
harm

A. The Prima Facie Case

1. Battery [40-52]

Elements

1)
intent


for purpose of causing the harm, or

substantial certainty that harm will follow 

e.g. Garratt boy pulled chair out from under old lady

transferred intent

a.
fully liable even if 

1.
meant to do a different harm

2.
meant to hit another person 

e.g. Hall v. McBryde boy shot at car did not mean to hit victim



b.
extended liability: liable for all damages caused, not merely those intended 

or foreseeable

2)
impact = contact



need bodily contact



can be particulate

e.g. Leichtman talk show host blew smoke in antismoking advocate’s face



awareness not req’d




e.g. Cohen male nurse touched religious Caesarean patient

3)
harm



offensiveness – reasonable person test



(emotional distress is “parasitic” (flows from) another tort - recoverable)

other examples:

Snyder v. Turk surgeon grabs scrub nurse

When minor commits a tort – he is liable (e.g. Garratt, Hall)

2. Assault [59-65]

Elements

1)
intent – substantial certainty, transferred intent apply

2)
apprehension



of imminent “no significant delay” harm or offense to oneself



fear is not required but must be aware (not sleeping or baby) (v. battery)



apparent ability to harm is sufficient (no actual knowledge req’d)

3)
harm



words alone do not suffice

e.g. Cullison girl’s family went to his trailer with guns and threatened to “jump astraddle”

e.g. Koffman football player tackled by huge coach – no warning ( no assault

3. False Imprisonment [65-68]

Elements

1)
intent (no malice req’d)

2)
impact = confinement

restricted to limited area w/o knowledge of reasonable means of escape



“actual, physical constraint” not req’d

· threat of harm

· implicit/explicit barrier

· false assertion of legal authority

e.g. McCann v. Wal-Mart mistook family for shoplifters and said the police were coming

3)
harm



conscious of harm or harmed by it

4. Intentional Infliction of Emotional Distress [561-569]

Elements

1)
intent



intended to cause severe distress or at least reckless in risking it

2)
impact = infliction



conduct of defendant was “extreme and outrageous”




not just insult, but outrage



factors

· severity (repeated/extended) e.g. GTE crazy employer

· power dynamic

e.g. Taylor “jungle bunny” inferior officer 

· vulnerability of plaintiff



e.g. Winkler fiduciary relationship b/t pastor and unstable volunteer


3)
harm



actually causes severe distress



outrageous conduct directed at A does not give B a cause of action


e.g. Homer v. Long man sues therapist for seducing wife ( no claim

liable for presence of family member regardless of actual harm

non-family member requires presence + actual harm 

e.g. Bettis hostage’s immediate, not extended, family recovers

B. Defenses

1. Consent [91-100]

a.
Types of Consent


1)
express


2)
apparent - e.g. taking sweater off




reasonable person standard - subjective state of 

mind doesn’t matter so long as reasonable defendant believe she consented


3)
implied by law – unconscious, etc.

b.
When consent is not a defense


1)
beyond the scope of consent

consent only “to the particular conduct, or substantially the same conduct” 

e.g. Ashcraft only consented to family blood

transfusions




e.g. consent limited to certain drugs

e.g. Doe v. Johnson he knew he had AIDS, she didn’t consent to that type of sex!

2)
obtained by fraud, duress


3)
P mistaken to essential nature/conseq. (informed consent)

e.g. thyroid patient didn’t know what it would entail

but Kennedy v. Parrott Dr. performed extra procedure not liable, don’t want to discourage Drs. from doing what’s best

4)
incapacity – dn understand nature of connection b/t actions 

and consequences

child, mentally disabled, drunk

def must know of incapacity (e.g. Reavis D didn’t know about her history of being abused)

2. Privilege

a.
Defense (against plaintiff’s conduct) [82-89]


after plaintiff proves prima facie case of int’l tort

(1)
Self-Defense

1.
apparent necessity, reasonable defendant felt it was req’d


2.
amt of force used must be commensurate, reasonably necessary to prevent harm


3.
retreat is not req’d, usually…


4.
retaliation is not OK


5.
provocation is not a good enough reason


6.
(defense of third parties is pretty much allowed)

(2)
Arrest/Detention - allowed to detain a person who might have tortiously taken property, but at shopkeeper’s peril – if not liable could be liable for false imprisonment

e.g. A&P v. Paul thought guy stole tick spray and tried to detain him for police, but he didn’t have probable cause – didn’t even check the shelf

(3)
Defense of Property

no privilege to use physical force to protect property

“value of life and limb” outweighs protection of property

e.g. Katko shotgun trap hit intruder – no defense

e.g. Brown v. Martinez guy shot boy watermelon stealer to scare him – no defense 


recapturing chattels – ok in hot pursuit, not a week later


once in possession – they can use force against you



e.g. cannot use force to repo car



can enter another’s prop. to get your stuff

b.
Necessity [100-109]

(1)
Public

not based on P’s conduct but policy reasons
prevent imminent public disaster

if benefits > costs, action is needed, reasonable response



e.g. Surocco blew up house to stop fire from spreading

gov’t should compensate innocent third party

individuals shouldn’t have to bear public burdens alone


e.g. Wegner damage of prop during drug bust



(2) 
Private

Private necessity > defense of property ( not a trespass
e.g. Ploof v. Putnam not a trespass to moor sloop to defendant’s prop b/c it was necessary in storm



only releases liability for trespass, still have to pay!

e.g. Vincent v. Lake Erie Trans. cargo ship remained docked b/c of storm, but they should pay for damages.  

c.
Other defenses

police can enter land to search/arrest

but not invite the media!

public accommodation laws

cannot exclude people from a public utility

II. Unintentional Fault: Negligence

Imposes fault for results not intended by D

fault for failing to perform some legal duty

A. The Prima Facie Case

Elements of Negligence

1)
duty of care

“negligence “

2)
breach of duty


3)
causation


a)
actual


b)
proximate

4)
damages/injury

Reasons for cost shifting

1)
deterrence – set optimal level of risk

2)
compensation – injured can recover

1.
Duty of Care - matter of law/for judge

a. Reasonable Care [111-133]

“The duty owed by all people generally…to exercise the care exercised by a reasonable and prudent person under the same or similar circumstances to avoid or minimize risks of harm to others” [114]

There is but one standard: reasonable care.  The care is greater when danger is greater. 

e.g. Stewart no extraordinary care for use of dangerous gasoline

(but sometimes courts don’t follow this)

“sudden emergency” instruction is repetitious, may cause prejudice

same std. but emergency = factor

e.g. Wilson car backs up, I panicked and backed up too

Children held to standard of reasonable child of like age/intelligence/experience

Exception: when child engages in dangerous activity ( held to adult std. of care



Discourages kids from doing dangerous things



Protect public from hazards

Usu. motorized e.g. Robinson v. Lindsay snowmobiling


but e.g. Hudson-Connor driving a golf cart ≠ adult activity ( neither is entrustment


very young = incapable of negligence

Mental disability/low intelligence – no allowance


Public policy reasons


Allocate losses, incentive for families to control them, “are to live in the world”

Easy to fake, difficult to assess


e.g. Creasy v. Rusk Alzheimer’s patient hit nurse liable

but medical cond’n is different – that would be strict liability cause everyone has cond’ns


e.g. Roman v. Gobbo man w/bypass drove and had heart attack not liable

Special knowledge/skills – held to higher standard


e.g. Hill expert earth scraper should be more careful and not kill his sister

Phys. impairment – compare to people with similar infirmity


e.g. Shepherd cataract woman who tripped 

Drunks – held to std. of sobers

Expected to have memory of reasonable person

b. Negligence Per Se [141-147]

Statutory negligence if…

1. 
harm of the kind statute was intended to protect

2. 
plaintiff was the target of the statute’s protection

violation of statute = breach of duty, usu. no excuses


legislatures can explicitly est. duties of care sometimes

e.g. Wright v. Brown statute to quarantine rabid dogs, released early

define protected class - gen. public, not just ppl bitten by dogs


e.g. Haver parked on wrong side of street, hit kid



no negligence per se b/c statute intended to promote orderly traffic, not protect kid

excusable violations incl.


(a)
actor’s incapacity


(b)
neither knows/should no of the occasion for compliance


(c)
unable after reasonable diligence/care to comply


(d)
emergency not due to his own misconduct


(e)
compliance involves greater risk of harm to actor/others

e.g. Impson passing near intersection not excused for lack of care

2.
Breach of Duty – matter of fact/for jury


a.
Unreasonable Risk [150-165]

duty is breached if you expose others to unreasonable risk of harm “balancing test”


unreasonable if benefits < risk

risk-utility analysis/Hand Formula: negligent if B < PL

   Burden of adequate precautions <  (Probability of harm) (magnitude of Loss)

e.g. U.S. v. Carroll Towing Hand: no bargee creates unreasonable risk

e.g. Indiana Cons. Ins. V. Mathew saving his own life > dragging lawnmower out of garage

e.g. Stinett Dr. hires roof worker, dn have to provide abs. safe place to work (low P)

e.g. Lee reasonable care = call help for choking – not so much to ask! (low B)

e.g. Fintzi too hard to avoid slipping at camp (high B)

e.g. Bernier teens drove into utility pole.  Elec. co. knew about this preventable risk( breach

e.g. Giant fleeing shoplifters ≠ unreasonable risk of harm to customers (low P)

e.g. Parsons garbage collector scared horse.  Imp’t social value of public utility (high B)


b.
Proof of Breach [169-177; 185-187]

preponderance of evidence: >50% chance  (more probable than not)
e.g. Santiago must provide sufficient evidence that school bus driver was negligent in collision

even though it may be hard to prove

e.g. Upchurch though driver admitted to drinking, reasonable that she veered b/c of animal
credibility of witnesses = question for jury


confirmatory bias: too much credit to evidence that supports prior beliefs


hindsight bias: overestimate foreseeability once event has already occured

Circumstantial evidence is important

e.g. Upchurch yaw marks

e.g. Forsyth skidding indicates high speed before car crash

e.g. T.J. Hooper not customary to have radio, barge liable anyway

LH: would’ve been easy to get it; B < PL


Sometimes courts have to say what is required

(Posner commentary: custom is accurate std. if negligence happens to customer b/c they bear risk and cycle it back into enterprise, here customer ( custom should apply)


c.
Res Ipsa Loquitur [187-193]

can satisfy burden of proof (preponderance of evidence), but P still has burden


(instruction can create a “presumption” of negligence – shift burden)

proving unspecified negligence “the thing speaks itself” “presumptive negligence”


injury itself is sufficient to est. breach

e.g. Byrne (original case) barrel of flour falling ( must be negligence!

But e.g. Valley fire in warehouse could’ve been caused by anything

Elements

1)
event does not normally occur w/o negligence

2)
exclusive control of D – D had a duty to guard against it

3)
P/others not negligent and did not contribute to injuries – no other reason
3.
Causation


a.
Causation in Fact [211-224]

“actual cause” est. by but-for test: 

P would not have been injured but for D’s conduct 

e.g. Salinetro unknowingly pregnant, Dr. gave her x-ray and killed fetus

but for asking if she was pregnant, baby would STILL be killed ( not liable

Liability of Two or More Persons

a. Concurrent liability

would not have occurred but for concurrence of acts ( both are actual causes

b. Jointly engaged tortfeasors e.g. drag racing

both liable even though only one person caused injury

one indivisible injury: joint and several liability for all wrongdoers for entire damages

e.g. Landers two companies let their saltwater into someone’s lake, killed fish

many courts abolished this b/c P can only cover up to 100%

deep pockets problem

c. successive tortfeasors

each liable for portion of damage he caused, Ds burden of allocation

e.g. Dillon but for grabbing electrical wire, boy would’ve fallen to his death

elec. co only liable for conscious suffering from shock

d. substantial factor test

if D’s action contributed substantially ( he’s deemed to have caused it

e.g. Anderson though other fires, train’s fire was alone sufficient to cause injury  ( both liable

fails but-for test

e.
alternative liability



e.g. Summers v. Tice several bird shooters



not clear which one caused it( shift burden of going fwd to each D to absolve



D’s are in better position to sort this out, don’t put burden on P



But-for doesn’t work cause they don’t know

b.
Proximate Cause [234-256]

“legal cause” – judged by foreseeability

policy reasons (fair to hold D liable?)

1)
whether harm caused is a reasonably foreseeable risk


2)
whether P is in class of people foreseeably harmed


e.g. Medcalf attack is not foreseeable result of not fixing buzzer system


e.g. Abrams not foreseeable that not sending ambulance for pregnant woman ( crash

not liable if outside “scope of risk” 

e.g. Palsgraf pushed man with a pkg onto train, contained fireworks ( woman hurt


Cardozo: applies foreseeability test as limit on liability



Andrews dissent: divides negligence from proximate cause

Rescuers are allowed to recover from the D whose negligence prompts rescue

“danger invites rescue” – reasonable person should have foreseen rescuer’s attempts/harm to him

Assessing the Scope of Risk

a.
Manner in which harm occurs is different – can still be foreseeable



e.g. Hughes boys dropped lantern into unguarded manhole, explosion foreseeable



e.g. Doughty foreseeable that asbestos cover in vat, but explosion not foreseeable



e.g. Hammerstein hotel faulty fire alarm, diabetic got gangrene ( reasonable



e.g. Mellon dangerous parking garage – reasonable something would happen

b.
Extent of danger – though not foreseeable, still liable
(1)
thin skull - D takes P as he finds her - liable even though he wouldn’t know she had a thin skull

(2)
fire - liability limited to first house burned 

c.
Intervening forces



liable if w/in scope of foreseeable risk, or reasonably connected



e.g. Austermiller Dr. prescribed drug despite no follow-up appt., internal bleeding 

superceding cause = pharmacy error?

could be “new and independent” of P’s negligence 



if so unexpected/extraordinary( not foreseeable, not liable




e.g. Watson plaintiff throwing match into RR gas leak

4.
Injury


a.
Physical and Economic Harms [855-861; 871-882]

Proving/Computing Basic Damages

1)
medical expenses

2)
lost earning capacity/wages


e.g. Martin boy motorbike hit sagging power line

would’ve prob grown up to be construction worker ( compute salary

3)
pain and suffering (incl. mental)



incl. loss of enjoyment of life see McDougald
4)
special expenses to prevent further harm, etc.

jurors cannot compute based on their/P’s preferences

Capping/Limiting Damages

cap noneconomic (pain and suffering), but not economic, damages

where the point is compensation

must be conscious to recover for pain/suffering


e.g. McDougald oxygen deprivation in C-section, brain damage 

award for loss of enjoyment of life is not compensatory

paradoxical effect: more damage, smaller award
Mitigation Rule: cannot claim for avoidable consequences (failure to minimize damages)


e.g. Keans she dn follow up on her blood cond’n 


but e.g. Chafee unreasonable to ask for abortion as mitigation

Collateral Source Rule: money from other sources DN count as compensation.  


Ins. co. usu. has subrogation rights


Tort reforms are trying to limit recovery in this case

b.
Mental Harm [573-585]

P must show (w/in “zone of danger” of physical impact) + (fear for one’s own safety) to recover for emotional distress 

then fear for others counts too


reason: avoid frivolous, infinite claims


e.g. Grube RR eng’r hit car, went back to help, threw up, no claim


e.g. Washington saw husband’s oozing dead body in casket, no claim

Bystander recovery, req’d elements (Thing rule)

1) closely related to victim

2) present at scene of injury

3) extreme reaction of distress

e.g. Thing mom cannot recover for seeing child after hit by car b/c not present

e.g. Bird daughter not there for actual artery nicking, no recovery while mom bleeds to death

but e.g. Burgess mother delivering baby is “direct victim,” not bystander – Thing DNA

Consortium – loss of services + nonfinancial losses like companionship, love, etc.


Expand from employer/apprentice to husband/wife ( still expanding…

But e.g. Boucher no filial consortium for parents of 18y.o. brain-damaged son


c.
Death [611-619]

Survival Statutes


Preserve claim after P dies

Punitive: estate recovers for damages (pain/suffering) up until time of death


e.g. Smith v. Whitaker truck killed widow on impact – no time for pain, no Survivor’s Act



counter: award dependent on whether death is instantaneous

Wrongful Death Statutes


Compensatory: economic loss to estate/dependents (incl. consortium) + funeral expenses


Heirs/dependents only e.g. Chavez parents can’t recover, but since-dead daughter can


d.
Prenatal Injury [599-610]

1.
Prenatal injury

no duty of care to unborn child, kid can’t claim against mom for pre-birth injuries

“unique symbiotic relationship” ( 

would invade personal choice of pregnant women 

e.g. Remy born alive, can’t claim against mom

but allow tort claims against 3rd parties

 
 

born alive - recovery allowed



born dead – depends on viability

2.
Wrongful life, birth, or conception

e.g. Chaffee botched sterilization recover for (child-rearing expenses) – (benefits)

counter arguments struck down: harm emot’l health, speculative, birth cannot be legal wrong, abortion as mitigation


e.
Punitive Damages [883-900]

Rules/Reasons

1)
not compensatory – just for retribution and deterrence



specific (prevent same person from doing it) and general (prevent all)

2)
encourage lawyers to take hard cases

3)
preponderance, though some raising the std

4)
conduct and state of mind must be bad (e.g. Clark laughing), no strict liability


e.g. Doe v. Isaacs hit-and-run isn’t enough to be punishable

e.g. Owens-Corning punished for lying about asbestos-free product

e.g. GM co. punished for ratifying reprehensible conduct shaking man in bucket

Measurement

e.g. State Farm v. Campbell $145 mil award was crazy

excessive punishment violates 14th A DP


Gore guideposts

1. reprehensibility

2. ratio to compensatory damages

3. comparable cases

other factors: D’s wealth, controversial moves to cap, sent to gov’t

Problems


sometimes don’t discover who is responsible


sometimes D is too rich, so he is not deterred!

B. Defenses

1.
Contributory Negligence [271-273] – common law rule

if P contributed ( no recovery


e.g. Butterfield no recovery for reckless horseback rider 

who hit pole lying across road 

Trad’l Exceptions to Contributory Negligence in Comparative Fault Regime

a.
Last Clear Chance/Discovered Peril-full recovery

if D should have/did discover peril and could’ve avoided it but didn’t

b.
Defendant’s Reckless or Intentional Misconduct-full recovery

c.
Plaintiff’s Illegal Activity-bars recovery


e.g. Barker plaintiff making pipebomb with bought firecrackers



but e.g. Alami v. VW owed duty to make safe car to all, regardless of drunk driver

2.
Comparative Fault [274-302] 

D’s culpable conduct reduces recovery

Jury determines percentages


Pure (e.g. NY): apportionment

Joint/several – collect from any one of the Ds, and they sue each other for indemnity

Modified (e.g. Wisc.): if fault(P) > fault(D) ( bar recovery




If fault(P) </= fault(D) ( apportionment


e.g. Sollin (ND) recover if </= fault of all Ds combined



one guy drops bale of straw onto Sollin – jury decides

e.g. Wassell dumb woman let rapist in hotel room


trial court says woman 97%, hotel 3%


Posner: compare costs of prevention of each party  

e.g. easier for woman not to let him in, hotel doesn’t need to hire guard

due care is the optimal given other party exercises due care.  

No need for duplicative precautions  

Factors in Apportionment of Liability (R3)

1)
nature of risk-creating conduct (incl. awareness and intent)

2)
causal connection with harm

Rescue one who rescues a person in danger b/c of another’s negligence cannot be held for contributory negligence unless rescuer acted recklessly


e.g. Ouelette – no contributory negligence b/c 


e.g. Govich deaf guy rescued dog, mother rescued guy

coffee maker liable b/c no comparative neg. negligence for rescuers

Causation and Scope of Risk in Comparative Fault

a.
Disregarding the Defendant’s Fault on Causal/Scope of Risk/Superseding Cause Grounds


P’s conduct is a superseding cause ( D off the hook 

e.g. guy trespasses and jumps in pool 

e.g. tanker breaks away from D’s moor, P pulls away fine but then forgets 

something else

b.
Disregarding the Plaintiff’s Fault on Causal/Scope of Risk Grounds


if P’s negligence was not a cause of her harm/harm wasn’t in scope of risk ( D pays



e.g. Mercer guy in hospital for drunk driving, 

but nurse messed up his paralytic drug – she is the sole cause

Allocating all Responsibility to Defendant

a.
To Protect Plaintiff from His Own Fault



Bexiga principle :reasonable D expects P to act negligently 

( no comparative negligence defense (public policy)

e.g. Bexiga press maker dn put safety guard


v. Stinett expect P to protect himself while fixing roof

e.g. McNamara mental hosp.  liable for patient hanging herself

defendant’s duty of care means protecting her

b.
To Protect Plaintiff Entitlements by Rejecting Comparative Fault Reductions

don’t need to anticipate negligent behavior of others

e.g. Leroy putting flax near RR tracks in case they emit sparks is OK

3.
Assumption of the Risk [303-319]

assumption of risk means…

1)
P consented to D’s conduct by K, express or implied;

2)
P was contributorily negligent; OR

3)
D breached no duty

can amt to contributory negligence

merging into other doctrines

§ 1.  Contractual Assumed Risk (express, primary) // no duty exists

valid defense ( bar to recovery


release must be clear, unambiguous, often conspicuous

e.g. Boyle cancer woman wanted alternative treatment

P receives consideration in form of lower price

but, essential service ( compulsory assumption

e.g. Tunkl only admitted to hospital w/release -  invalid defense



factors



1)
essential service/publicly regulated



2)
great importance/practical necessity



3)
D holds itself out as performing service, don’t seek buyers



4)
need gives D bargaining strength

scope of release only extends as far as risks inherent in activity


e.g. Moore v. Hartley Motors dangerous terrain in ATV safety course 

outside inherent risks – not assumed

§ 2.  Implied Assumption of the Risk (secondary) // contributory negligence, comparative fault

Known Risk: knowledge, appreciation, and voluntary exposure to risk bars recovery



objective standard – judge by action not words


e.g. Crews closing gas leak – accepted responsibility when hired


e.g. Betts housekeeper tripped on toys



e.g. jockey, hockey player (even violating rules is foreseeable)


only assume reasonable risks, else - if beyond ( recovery not barred



e.g. Siragusa hook hitting worker, but unsafe place to work – recovery

e.g. inner tube ride, skier hitting bush

C. Special Duties of Care

1.
Nonfeasance [483-490] – no duty to act rule

no duty to take active/affirmative steps for other’s protection

vs. misfeasance: negligent for doing something active

e.g. Yania D not liable for not attempting to rescue P when he 

jumped in water

rationale: people should not count on being rescued

Exceptions

· If it’s your fault you have a duty to prevent further harm

· If you start a rescue you have to finish if 

(a) stopping would leave them worse off 

(b) they’re relying on you.  (b/c you helping prevents other rescuers)

e.g. Wakulich Goldschlager girl

vs. Krieg apt. manager moving gun before suicide

· Special relationship (carrier, innkeeper, landowner, employer, school, custodian)



e.g. Farwell companions in hitting on girls

2.
Contractual Duties [505-509] – enforceable promises

K law cutes of remedies first (in flux)


e.g. Mobil Oil
breach of K can be breach of duty under tort

but not necessarily (nonfeasance)


e.g. SW Bell not publishing ad

but a K can create special duties


e.g. Grimes lead-testing kids

need privity to sue e.g. Winterbottom ( overruled
3.
Duties Derived from Status


a.
Carriers [347-349]

paid carriers of passengers must exercise > ordinary duty of care

Guest Statutes: driver not liable for nonpaying passenger – largely over b/c of eq. protection

b.
Landowners [349-360; 368-373]

Trespasser – no legal right; ø intentional/wanton/wilful injury; danger( reasonable care

Licensee – allowed for only a ltd. Purpose; e.g. social guest; reasonable care

Invitee - rightfully on premises (1) for benefit to owner; or (2) open to public


e.g. Gladon not invited onto the tracks! ( trespasser



no duty to anticipate him jumping on tracks, only reasonable care when he does

People want to abolish this and just substitute reasonable care for policy reasons 

e.g. Rowland social guest w/ faucet – value of life and limb doesn’t depend on status

Children


Dangerous instrumentality – higher duty if there is machinery w/ latent hazard


Attractive nuisance – e.g. Bennett pool, liable for articial cond’n when 

a. children likely to trespass

b. unreasonable risk of harm

c. do not realize risk

d. slight burden of protection (low B)

e. fails to exercise reasonable care in eliminating


foreseeability imp’t


adult rescuer ( child status

4.
Special Relationships

One generally owes no duty to protect others from third person


a.
Relationship with Victim [531-540]

School under duty to adequately supervise

loco parentis duty b/c they deprive kids of parental protection

e.g. Marquay schools liable if aware/should have been aware of sex abuse on part of staff


e.g. Mirand school knew of threat (from student report) and need for extra security



foreseeability…inaction = breach of duty (vs. nonfeasance)


e.g. Young hit on way to after-school PTA – no obligation after school

Colleges – no duty to protect/guide w/oversight


b.
Relationship with Tortfeasor [544-558]

therapist owes legal duty to patient and patient’s would-be victims if foreseeably necessary


e.g. Tarasoff 

physician


e.g. DiMarco duty to tell patient about spreading hep, not warn 3rd parties


but e.g. Witthoeft not contagious, need for eye doctor to tell state about poor vision



def in best position to give info

entrustment


e.g. W. Amer. Ins. liability for giving car to drunk driver


e.g. Vince aunt could be liable for buying car for bad driver


e.g. Brigance tavern liable for illegal sale of alcohol to minors

5.
Medical Malpractice


a.
Medical Standard of Care [382-390]

standard reflects particular custom/procedure under specific circumstances


= practice of relevant medical community (v. T.J. Hooper)
est. by expert testimony, unless obvious to a lay jury

( often differences of opinion 

e.g. Walski removing thyroid( damage vocal chords, but there are different methods

e.g. Vergara abandons modified locality rule( nat’l std.


strict locality – measure reasonable care against other drs. in same community


modified locality – measured against other drs. in similar communities


national standard – measured against same class, locality is one factor


advances in communications, collusion to set low std. in community


but, unfair to small towns?


b.
Proving Malpractice [406-409]

e.g. Ybarra held res ipsa when appendectomy ( weird paralysis
received weird injuries while unconscious

call all Ds with any control for explanation (v. normal “exclusive” control std.)


c.
Informed Consent [410-417]

performing operation w/o consent = assault

all material info (to patient’s decision) must be disclosed


show reasonable person would have refused operation


e.g. Harnish didn’t tell her she’d lose tongue function

std of disclosure: that of reasonable medical practitioner e.g. Woolley

therapeutic reasons for withholding info, add little burden to plaintiff to prove this

must determine patient’s wishes by any means available, doesn’t matter how ill

e.g. Arato dn reveal the grave circumstances, gave him false hope ( liable

e.g. Truman if a patient declines pap smear, Dr. must tell her of all risks of refusing


so that she’d appreciate the consequences


d.
The Malpractice “Crisis” [417-423]

myths: greedy lawyers cause too many malpractice suits( high ins. ( high cost of care

not true (investment cycles, new tech, not that many ppl claim/win)

special laws limiting malpractice suits


statute of limitations, limits on pain/suffering, periodic payments, collateral

but still the underlying reality of preventable injury – mgm’t not tort sol’ns


e.
Case Study [extra reading]

Characteristics of Health Care Courts

1.
specially trained judges

2.
trigger = preventability/avoidability



would not have occurred if best practices had been follow, optimal setup 

(negligence < preventability < strict liability) 

no fault – no need to show negligence

3.
sci lit determines triggers ex ante

4.
fast-track compensation for certain stock injuries

5.
ex ante guidelines for damages (econ and non-econ)

Advantages of no-fault system // Workers’ Comp


risk aggregated in institutions ( incentives for prevention


current system makes people personally defensive


less admin costs


more transparency (incentive for hosp. to be first reporter)

no decline in error prevention

equitable/efficient compensation

goals: maximize accessibility of healthcare, minimize preventable error, compensate

III.
Imputed Fault: Vicarious Liability


A.
Employers [624-631]

Respondeat superior: employers can be held liable for torts of certain employees, if committed 

w/in the scope of employment

no req’t to show employer fault

Goals

1.
prevent future injuries, deterrence



employee is also personally liable

employer may have more info to limit risk, make sure you hire good workers

2.
assure compensation to victims

3.
enterprise liability - spread loss equitably
distribute burden among those benefited by enterprise



internalization of costs – prices should reflect accidents they cause

Must decide whether servant is acting outside master-servant relationship when causing harm

e.g. Riviello cook hit customer in eye, bar owner is liable only matters if was doing master’s work, not his irregularity or anything else

e.g. Fruit hit person while at ins. convention – company liable

Going and Coming Rule


Commuting is outside scope of employment

e.g. Faul v. Jelco 

Exceptions

1.
benefit to employer



e.g. Hinman construction worker paid for travel time/expense

employer able to enlarge labor market (substantial benefit)

2.
req’d to drive personal vehicle for work tasks

3.
dual purpose – concurrent service for employer


but e.g. Ahlstrom being on-call in order to use police car not enough reason 


B.
Independent Contractors [644-647]

Employer is not vicariously liable for independent contractors’ torts 


factors: works for others, provides own tools, control over work 

e.g. DC v. Hampton foster kid beaten to death by real kid

foster mom was not an agent of DC but an independent contractor( RS DNA

Right to control, not actual control

Ambiguous rule ( instrumental arguments 


C.
Enterprise Liability [657-660]

Other forms of vicarious responsibility

1. partnership not like corporation – each partner personally liable

2. joint enterprise – all members liable when

(1) agreement (2) common purpose (3) community of interest (4) equal right of control

e.g. 3 businessmen sharing a ride

3. conspirators

4. tacit agreement to tort – e.g. drag racing

5. entrustment of vehicle

6. “both ways” rule

M is vicariously liable for S ( M’s recovery from T less on this basis

D.
Insurance [800-804]

a.
The Basic Insurance Coverages

1.
First party – fire and collision



a.
only insurer + injured party


b.
recover upon proof of loss, no fault necessary

2.
Subrogation – insurer stands in shoes of victim and sues tortfeasor


DNA to life insurance

3.
Second party - liability insurance




indemnity ( source of recompense for injury “increased socialization”



victim deals with tortfeasor’s insurer

b.
The Liability Insurer’s Duties



pay judgment


defend the insured – they also have right to be involved

Economics of Insurance



Risk aversion ( rather pay EV than live with uncertainty




Minimize variance in outcomes

IV.
No Fault: Strict Liability


A.
Historical Foundations [676-687]

e.g. Rylands bringing “nonnatural use” of land + likely to cause substantial damage if escapes ( strictly liable if it does escape/cause harm

direct and trespassory invasion of another’s land or person(liability 

e.g. Sullivan blasting stumps

Restatements’ Rules of Strict Liability

D subject to strict liability for resulting physical harm of carrying on “abnormally dangerous activity”:

1)
D creates reasonably foreseeable risk

2)
risk is “significant”

3)
risk remains even w/exercise of reasonable care

4)
activity ≠ common usage  (benefits less likely to be distributed among community)

reasons

1)
D profits from doing it – he should “pay its own way”

2)
difficult to prove negligence


B.
Contemporary Strict Liability [687-694]

(1)
Legal/proximate cause 

liable for harms of the kind that makes the activity abnormally dangerous in the first place 



e.g. not other side effects like minks getting stressed during blasting (
(2)
Affirmative defenses

contributory negligence is not a defense (resp. not based on negligence!)

but assumed risk/knowingly subjecting oneself to risks of harm is

Apportionment Restatement: assign shares of responsibility even if one is 

strictly liable and the other negligent

C.
Products Liability
Coase Thm: assuming zero transaction cost, efficient outcome is independent of initial allocation of rights.  Law is independent of outcomes!

use law to reduce transaction costs

create incentives for lowest cost-bearer to take action


1.
Development [695-698]

Negligence ( Misrepresentation ( Warranty (reject caveat emptor, find implied warranty: “fit for the ordinary purposes for which such good are used”) ( recent small decline

(a) 
sellers are strictly liable, no fault need be proved

(b) 
no privity necessary

(c)
“defective” means unreasonably dangerous to consumer

(d)
defective defined by consumer expectations

two doctrines: breach of implied warranty (K) v. strict liability (tort)



2.
Rationales [698-701]

1)
consumer expectations – justified in relying on safe products

2)
enterprise liability/“cost spreading” – more easily spread costs of injuries

3)
practicality – save time proving negligence, cheaper to sue manufacturer directly

4)
fairness – manufacturer profits, nonreciprocal risks on consumer, compensation for 

injured

5)
deterrence – manufacturers will make products safer, reducing accident costs up front



strict, general


3.
Economic Loss [702-706]

Exclusive stand-alone econ harm cannot be recovered thru strict liability

tort is for phys/prop harm only


Otherwise the damages would be infinite!  

K theory should handle this (breach of implied warranty)!

e.g. Moorman grain tank cracked - no phys. injury, no recovery


4.
The Prima Facie Case




a.
Manufacturing Defects [706-712]






“physical departure from a product’s intended design”

Products Liability Restatement: “departs from its intended design even though all poss. care was exercised in the prep and marketing”

Elements of a strict liability claim

1)
defective 

(consumer expectation test: whether product was dangerous beyond the 

contemplation of the consumer)  

2)
defect existed when product left D’s control

3)
actual/proximate cause of harm

preponderance, evidence can be direct or circumstantial // res ipsa
no need to prove what specifically caused it – could not occur w/o D’s negligence


e.g. Lee v. Crookston Coke bottle exploded in her hand, 

food products: no strict liability if it’s reasonably expected
e.g. Mexicali Rose bone is natural to enchilada ( no liability

e.g. Jackson v. Nestle rejects natural test, pecan shell in candy is not reasonably expected

liability costs get absorbed by price ( socially optimal practice




b.
Design Defects [712-731]

defect is design, not flaw of production

negligence, not strict liability ( BPL analysis is useful

product defective + “seller could have reduced or avoided the product’s foreseeable risks of harm by the adoption of a reasonable alternative design (RAD)”


RAD had to be tech/econ feasible at time when left control of manufacturer 

e.g. Honda automatic seatbelt for drunk driver, no alternative

broad implications: product is misdesigned ( every one could be potential lawsuit


e.g. Leichtamer Jeep rollbar failed to perform as safely as expected

crashworthiness no more; liable if put to “foreseeable use” even if unintended by manufacturer


e.g. Knitz die press allowed cheating of safety device

1)
more dangerous than expected when used in intended/foreseeable manner

2)
benefits of design < riskiness (BPL, Bexiga)



sometimes shift burden to D to demonstrate suitable risk-utility balance 

e.g. Barker D fails to prove benefits >riskiness

if reasonable people differ, then jury decides defectiveness under risk-utility

if product is intended to be dangerous – no design defect – duh!


e.g. McCarthy “Black Talon” bullets


e.g. drugs – must still provide benefits > harms, but greater allowances w.r.t. safety



but manufacturing defect can still apply




c.
Information Defects (inadequate warning) [731-745]

dangers are not apparent to consumer

defective when product’s foreseeable risks of harm could have been reduced/avoided by the provision of a reasonable warning, and the omission renders the product not reasonably safe

(1)
Point-of-Sale/On-Product Warnings

e.g. Liriano meat grinder needs label: operate with safety guard


warn (a) it’s dangerous, even if not obvious (b) there’s a better way!


Shift burden to D once proven that failure to warn was dangerous

Dangers that are obvious or should be


No duty (D) or not defective (P comparative fault)


// consumer expectations – they wouldn’t expect it to be safe

warnings must be reasonably clear, and of sufficient force/intensity to convey nature/extent of risks to a reasonable person


e.g. Carruth small type in a fire alarm instruction booklet does not suffice

learned intermediaries
drug warnings should go to prescribing dr. = learned intermediary

exempt pharmacists from SL

warnings go to patients only when doctor won’t be in position to reduce harm

e.g. mass inoculations

if warning will make it to end user-off the hook, else not

(2)
Post-Sale Warnings

arises when D was negligent in the first place or when the product was defective from the start

must give post-sale warning when a reasonable person would do so

· he knows of the risk of harm

· can identify those to be warned

· warning can effectively communicated

· benefits > costs of warning

e.g. Comstock Buicks had faulty brakes, company had to make an effort to warn, not just repair 

those that came in

e.g. Gregory press manufactured before subsequent safety device req’t


no duty at time of sale ( no duty to warn




d.
Misuse [762-772]

misuse precludes recovery when the plaintiff uses product in reasonably unforeseeable manner

not a defense, burden on P to prove use was reasonably foreseeable 


relates to element of plaintiff’s case – harder to prove defect

a.
Comparative Fault/Assumed Risk

e.g. Hughes plaintiff has to show that he used stove foreseeably


misuse is not an affirmative defense, it’s plaintiff’s comparative negligence

he assumed the risk proceeding in face of unknown danger

b.
Proximate Cause

e.g. Reid guillotine machine that allows 2 people to cheat

even if machine is defective, misuse = intervening factor = prox. cause

e.g. Vaughn somatization patient - ordinary customer is test of a defect, but if it exists 

recover to the extent of your injury //duty to warn in allergy cases

e.g. Stahlecker no prox. cause b/t tires breaking and her being murdered

c.
Warnings and Disclaimers



tort: cannot avoid liability by disclaimers



UCC: can disclaim warranty


5.
Defenses




a.
Comparative Fault/Assumption of Risk [756-762]

comparative fault DNA in products liability b/c based on enterprise liability

defective product = time bomb – eventually will get someone

spread cost over all users

e.g. Bowling person killed when he put head under dump truck


comparative fault not a defense b/c it’s a “no fault” rule


Bowling rule: do not involve negligence in products liability analysis



That is missing the point



Defective product ( liability 




b.
Comparative Causation [822-825]

comparative indemnity doctrine can be used to allocate liability b/t negligent and strictly liable defendant

e.g. Safeway store and cart maker share liability for broken shopping cart




c.
“Sellers” of “Products” [785-792]

(1)
Tangible Goods/Prop


distributors and only distributors are subject to product liability rules



noncommercial providers do not count



retailers are liable as if they were manufacturers - indemnity claim later



actual sale doesn’t matter (e.g. exploding bottle in store)



contractors and builders, but not landlords

(2)
Intangibles – Services/Endorsements



Defendants are not strictly liable for delivering defective services



But hybrid transactions increase scope of liability




They can always claim indemnity


e.g. Newmark hairdresser applied perm wrong ( liable



doctors – no implied warranty of cure – just do the best you can!

V.
The Insurance Alternative


A.
Problems with the Tort System [901-912]

New Tort Reform

Criticisms

1.
affordability - insurance is too expensive

2.
availability – insurance is unavailable

3.
threat of liability ( drives producers out of mkt (e.g. vaccines)

Evaluations 


· Only 10% of injured people make claims, number of suits decreased

· juries are tougher than judges (find for P 50%)

· awards are smaller that cost of injury, settlements undercompensate

· premiums depend on the economy

· value of litigation is relative to alternatives

· some torts are being committed

Old Tort Reform


Considerations: greater protection for Ds


1.
torts tied to liability insurance pie – is it sliced correctly?


2.
massive scale injury has radiating effects – control for benefit of society


Problems


1.
undercompensation – maldistribution, social consequences, itself




b/c litig. expenses, delay, uninsured ( settlements


2.
overcompensation – e.g. pain/suffering collection


3.
misuse of ltd. resources


4.
inefficiency of tort-liability ins. sys. – 3 parties, admin costs, double coverage


5.
delay in payment – seems unavoidable to prove facts, one legal action, strategy


6.
failure to deter – undercut by ins.

moral hazard: once insured you’ll engage in risky behavior more often


7.
lack of reciprocity in ins. participation, also poor lose less wages


8.
lottery-like nature – fortuity, non-merit considerations, try your luck


9.
should ppl recover for pain/suffering, squander awards

New Directions

· Free market, regulation, social/private ins., 

· Sugarman welfare setup: incentives from regulation, not liability, employers + gov’t 


B.
No-Fault Auto Insurance [967-971; 973-977]

Goals of private ins.

1.
basic coverage for injuries

2.
efficient return on premiums

3.
coverage for most injured ppl.

4.
limit on public subsidy

5.
safety incentives

Problem: uninsured drivers

· mandatory insurance (financial resp.)

· drivers’ pot to cover extra damages

· private ins. against injury by an uninsured

Keeton-O’Connell no-fault plan: statutory modification of tort system

· Compulsory

· First-party (sue your own policy)

· Excludes: drunks, intentional, criminal acts

· Two-tiered system

// medical, disability ( cannot file tort claim

tort law only for serious injuries


e.g. Licari headaches ≠ serious injury ( no tort claim



no significant limit on body function/system



or medically determined injury limiting daily activities

· Benefits = economic losses only (wage loss, med bills) nothing for pain/suffering

· Periodic payments

· Eliminate collateral source rules (other sources not subtracted)


C.
Worker Compensation Schemes [914-921]

· Mandatory

· Strict liability, no defenses

· Ltd. to medical expenses + 2/3 wages, no pain/suffering

· Immediate/period payment

· Exclusive remedy against employer (unless intentional)

· Claims against 3rd parties allowed (e.g. manufacturer)



1.
Job Relatedness [925-929]

covers “injury arising out of and in the course of employment w/o regard to fault” [921]

increased risk test – doesn’t have to be peculiar to job, but job must increase risk


higher risk than that to general public


e.g. State Ind’l explosion next door counts


customary acts e.g. horseplay are incident of work environment

e.g. Carvalho air hose, lint, rectum

personal ( no compensation 


unless conflict from employment issue


but e.g. Kerr-McGee boss shot gas station boy compensable, he was instructed to go there



2.
Accidental Injury [930-937]




1)
not intentional on part of worker (no suicide)




2)
definite occasion/event




3)
external causes (not degeneration of body)

injury must be accidental, activity does not have to be unusual 

e.g. Harris dragging soap

“heart attack std” unexpected mental strain or overexertion ( compensable


but e.g. Shealy undercover officer had personal problems, no recovery

“last injurious exposure” rule – may well be that previous exposure was not sufficient

but trying to apportion liability may leave him with nothing


e.g. Union Carbide worked several places as Ur miner, compensable for last job



3.
Exclusive Remedy [938-944]

no tort remedy against employer or other employees

designed to burden whole enterprise, not individuals

can still sue a 3rd party, e.g. manufacturer of machine

a 3rd party can still sue

e.g. Snyder child of employee exposed to gas in utero allowed claim, employee barred

but e.g. Hesse parents witness on-the-job death, exclusive remedy(no claim

dissent: but it’s parents’ injury, not son’s

intentional tort not covered

e.g. Martin got lead poisoning when supervisor withheld/altered blood test results

fraudulent misrep(exclusive remedy DNA


but e.g. Bercaw pizza ordered by payphone, killed



exclusive remedy bars suit, can’t use substantial certainty test when accidental

no intent on part of mgr.

VI.
Economic Analysis of Tort Law


A.
Some Basics [Posner]

1.
The Hand Formula


         $







B = increasing marginal cost of taking precaution, opportunity cost





PL = marginal benefit of taking precaution









Units of care


         c*




c* = optimal level of care

2.
Custom as a Defense



normally, custom should be rejected as a defense 

noncustomers don’t pay for prevention ( precaution level not optimal



where accident is dangerous only to the industry’s customers (BPL upheld) 

precaution level more likely to be efficient ( custom is more efficient



L. Hand takes out customer distinction from BPL



exception: medical malpractice, where there’s a K w/patients

3.
Contributory and Comparative Negligence



want the lowest-cost avoider to take precaution



contributory negligence will induce parties to take joint care



comparative has same effects




entails transfer that generates no allocative gain, but admin costs




makes sense for victim insurance

last clear chance rule – consistent although lower cost for trespasser to prevent


at the last moment, the probability of accident it v. high

cost lower for train driver

4.
Thin Skull Rule



foreseeability generally necessary to apply Hand Formula



thin skull rule fair despite unforeseeability of extent b/c of rock skulls balancing



avg. damages not fair cause rock skulls don’t bring cases

5.
Joint Torts e.g. sexual harassment



employer strictly liable if 



employees are judgment proof, incentive to pick best employees




B.
Negligence v. Strict Liability [Polinsky]

Regulate level of care and level of activity

opp. outcomes
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