What is property? ( Dueling conceptions of private property

PROPERTY LAW IS ABOUT RELATIONS AMONG PERSONS WITH RESPECT TO THINGS 

· Resources of the world on which society depends for sustenance, satisfaction its needs and desires

· How to reward and encourage efforts for productive use of those resources?

· Property rights consist of what you can get the state to back you up on

· How law defines property interests

· How one acquires property

· How property rights can be shared

· How outside parties’ interests affect the rights of Os

TRESPASS & NUISANCE
Trespass to Land
Any intentional intrusion that deprives another of possession of land, even if only temporarily

· Strict liability tort – one who commits an intentional trespass is subject to liability irrespective of whether he thereby causes any harm to any legally protected interest of another

· Sometimes necessity is recognized as a defense to an action for trespass

Jacque v. Steenberg Homes (Wisc, 1997)

· Issue: should award of nominal damages for intentional trespass to land support punitive damage award?

· Jacques didn’t want the mobile home moved across their property

· Steenberg felt it was more convenient to move across the Jacques’ land, also potential danger to Steenberg employees if used snow-covered road instead

· Holding: upholds punitive damage award even when only nominal damages (no actual damages) awarded

· Important to deter physical invasions of land (right to exclude) even when conduct is harmless

· Infringement of a legal right = always an actual harm, whether measurable or not

· Private LO and society have more than a nominal interest in excluding others from land

· Self-help concerns – worried about people taking the law into their own hands to retaliate

· Reinforces absolute right to exclude
What is at stake behind the nearly absolute right to exclude?

· Right to exclude protects right to economically productive use

· Economic development ( people probably wouldn’t invest in their land if someone else could come in and damage it

· Property right also protect privacy, autonomy, liberty interests

· Invasion of property regarded as an invasion of personal space – personal wrong
· Historical civic value ( land ownership meant citizenship, right to vote

· Safety and security concerns ( controlling your physical space gives you extra physical safety and security

( If someone is willing to pay the price of trespass, they can still get what they want—but the price is very high
When do LOs lack the right to exclude? (absolute right to exclude not so absolute after all)
· Eminent domain – the state can trump everything

· Easements – right to cross someone else’s property

· i.e. if there is an established shortcut, right of way

· Necessity – if life or limb is at stake, may have a privilege of necessity

· State and its agents can enter private property for public purposes

· Discrimination / public accommodations – can’t exclude on prohibited grounds if you are admitting any members of the public onto land

· Free speech rights on private property

· i.e. handing out pamphlets sometimes allowed constitutionally 

( If you invite others onto your property to make use of it, you are subject to many more exceptions

Hinman v. Pacific Air Transport (9th Cir, 1936)

· Issue: rights of LO in connection w/ the flight of aircraft above his land

· Ad coelum ( “whoever owns the soil owns also to the sky and to the depths” 

· So could be a trespass b/c of frequent invasion by planes 

· LOs claim they have 150 ft under the ad coelum rule, b/c that is what they could make use of
· Holding: “owner of land owns as much of the space above him as he uses, but only so long as he uses it”

· Don’t own the air space unless you have exercised dominion over it

· Don’t need to have actual dominion over surface land – you are deemed to be in constructive possession of it

· To exercise dominion ( can build up, or engage in activities on the surface that use the air space

· Would have nuisance claim if there was some loss of enjoyment of land b/c of low flights
· Superjacent air space not protected w/ an absolute right of exclusion
· Need to show dominion over air space or serious impairment of activity / use of land

· Court rejects ad coelum rule ( says it came about before plane travel, and would result in an absurdity to regulate who owns air space

US v. Causby (1942) – recognizes fed gov control over navigable airspace

· Airspace in which planes travel is a type of public property, in which no surface O has any claim of private property rights

· This is not a taking unless the flights are so low as to destroy the use and enjoyment of the surface area
Nuisance

A non-trespassory invasion or interference in another’s use and enjoyment of land

· May be negligent, reckless, abnormally dangerous, or intentional + unreasonable

· Unreasonable = gravity of the harm outweighs utility of the activity causing harm

· Restatement (2nd) of Torts § 827 “gravity of harm” factors (
· (a) extent of the harm 

· (b) character of the harm

· (c) social value that the law attaches to the type of use or enjoyment invaded

· (d) suitability of the particular use and enjoyment invaded to the character of the locality

· (e) burden on the person harmed of avoiding the harm

· Restatement (2nd) of Torts § 828 “utility of conduct” factors (
· (a) social value that the law attaches to the primary purpose of the conduct

· (b) suitability of the conduct to the character of the locality

· (c) impracticability of preventing or avoiding the invasion

Hendricks v. Stalnaker (WV, 1989)

· Issue: Stalnaker’s well created a buffer zone of 100 feet – Hendricks didn’t have any other options for their placement of their septic system

· Stalnaker argues that b/c well is not an unreasonable use of his land, he is not liable for effects on Hendricks’ property

· Holding: water well is non an unreasonable use of land, and therefore is not a private nuisance

· Balancing of LO’s interests is at least equal, or perhaps slightly in favor of the well

· Septic tank is a little more invasive – seeps out liquid, rather than drawing water in

· Invasion is a part of the definition of nuisance doctrine

Conceptions of Property – Philosophical Perspectives [p.I-15]

· Essentialists (Blackstone) ( seek to uncover the single true definition of property as a legal concept
· i.e. Jacque – broad rights afforded to LOs to open their gates as they see fit
· Skeptics ( think of property as a bundle of sticks (rights), meaningless until spelled out by legal system
· i.e. Hendricks – rights are fact-specific and gov may interfere to determine outcome

· Hinman falls in the middle – pragmatic approach to property

Why do we protect the right to exclude w/ a nearly absolute rule, and the right to enjoy w/ a squishy balancing test?

· We grant absolute right to be free from physical invasions – but can’t grant such a right re: non-physical invasions b/c neighbors are entitled to use their own property

· So nuisance law is more fact-specific

· Granting absolute right to be free from nuisance invasions would stop a lot of socially productive activity

Exclusion and Governance
Can view trespass and nuisance as 2 different strategies for resolving disputes about how scarce resources are used
· Exclusion ( decisions about resource use are delegated to an O who acts as gatekeeper of the resource
· Likely to be favored where particular resources like land have multiple potential uses, and when we think it desirable to give Os discretion to choose which use is most valuable
· i.e. Jacque
· Judges uphold owners’ rights
· Governance ( focuses on particular uses of resources, and prescribes particular rules about permitted and prohibited uses without regard to the other attributes of the resource
· Tends to be used in situations where the particular uses of property are of heightened significance, either b/c they are strongly favored or disfavored
· i.e. Hendricks
· Judges determine how property will be used 

The Coase Theorem

· Reciprocal harm ( should A be allowed to harm B, or should B be allowed to harm A?

· The problem is to avoid the more serious harm

· Jacque ( ex ante the Jacques could have consented and charged anything less than what it would have cost Steenberg to take the private road (b/c it wouldn’t have caused them substantial harm)

· Why didn’t they?

· Their subjective valuation may have been greater than what Steenberg was willing to offer, or there may be have been bad blood b/w parties that hindered bargaining

· Not the rational maximizer from Coase’s Theorem – so it matters where the law places the entitlement, even if parties could have bargained differently
PROPERTY & EQUITY
Repeated Trespasses ( Baker v. Howard County Hunt (MD, 1936)
· Issue: can plaintiff get injunction against repeated trespasses which, while not continuous, are part of a single course of conduct that seriously interferes w/ O’s right to the peaceful enjoyment of his property?

· Holding: injunction justified against continuing or repeated trespasses in pursuance of a single purpose
· Case meets exceptions to rule that equity won’t enjoin a mere trespass (
· Where the injury is irreparable, or where full and adequate relief can’t be granted at law, or to prevent repetition of similar action / multiplicity of suits

· Here can’t compensate for the injuries done – interruption of Mr. Baker’s rabbit experiment and the farm as a peaceful refuge

· Also def manifested an intention to persist in trespassing – would be costly and time-consuming to prosecute each act of trespass

· Also general rule that entry by dogs on another’s land = trespass only if you have reason to believe that they might do damage, or if your voluntary actions cause / facilitate the dogs being there
· Hunting is a valuable, useful activity – would constrain it too much if we didn’t allow dogs to inadvertently cross another’s land

· Resembles Hinman treatment of air travel – have to make exception to the absolute right to exclude lest we shut down the activity entirely

Could Baker court have granted punitive damages (like Jacque court)?

· May deter Hunt Club from going through Baker’s land without shutting it down

· But might not be effective if Club discounted the possibility as being improbable and continued trespassing

· Also punitive damages are useless if Club is judgment-proof (has no $ / assets)
Property Rules vs. Liability Rules
· Manner in which entitlements are protected – Calabresi & Melamed [p.I-54]
· Property rule – right can’t be taken away unless you give consent (except thru eminent domain)

· Involves decision as to who gets initial entitlement – but not as to its value

· Liability rule – right can be taken away at a price set by the court
· Not only are entitlements protected, but their transfer / destruction allowed on the basis of a value determined by the state rather than by the parties themselves

· Inalienablity rule – transfer not permitted b/w willing buyer and willing seller

· Not only protects entitlement, but also may be viewed as limiting or regulating the grant of the entitlement itself

· Courts have a choice along 2 dimensions (
· (1) Who gets entitlement? – plaintiff or def
· (2) How is it protected? – property rule or liability rule
*Mode of Protection*




	
	Property Rule
	Liability Rule

	Plaintiff
	Rule 1

(Pile)
Plaintiff has all bargaining power – can choose whether or not to give up entitlement 
	Rule 2

(Golden Press)
Def can invade / enter as long as they are willing to pay court-determined price

	Defendant
	Rule 3

(Hinman)
Def granted entitlement, and plaintiff can only take it away by getting def’s consent to give it up 
	Rule 4

(Spur v. Del Webb)
Plaintiff can buy the right to exclude if they pay the price set by the court (rare) 


Building Encroachments (
Pile v. Pedrick (PA, 1895)

· Issue: defs mistakenly build wall foundation 1 3/8” onto plaintiff’s property (below the surface)

· Plaintiffs refused to grant permission to defs to come onto their property to chip away intrusion

· Holding: Rule 1 – plaintiffs granted absolute property right to consent or not, or set their own price in bargaining (like Jacques)
· Court gave plaintiff option to get injunction (building must be torn down) or get damages

· Doesn’t matter that intrusion was unintentional 

· Plaintiff chooses injunction – may want to prevent defs from operating the factory altogether

· Nuisance claim would be hard to make out b/c of utility of factor

· Also injunction may be the starting point for bargaining – could get any value b/w harm done to them (small amount) and cost of taking down the building (large amount)

Golden Press v. Rylands (CO, 1951)

· Issue: plaintiffs contend that foundation of def’s building extends 2–3 ½” onto their land

· Ask court to issue injunction requiring that building be torn down

· Holding: Rule 2 – plaintiff has entitlement but compensated by compensatory damages to the extent of their injuries (no injunction)

· “Where the encroachment is deliberate and constitutes a willful and intentional taking of another’s land, equity may well require its restoration regardless of the expense of removal as compared with damage suffered therefrom; but where the encroachment was in good faith, we think the court should weigh the circumstances so that it shall not act oppressively.”

· No universal rule as to injunctions for encroachment – sometimes compensatory damages

· Mandatory injunction may be properly denied when def’s encroachment is unintentional and slight, plaintiff’s use is not affected and his damage small and fairly compensable, while cost of removal is so great as to cause hardship or make removal unconscionable

Which rule is best for minimizing trespassing while bearing cost-benefit in mind – Pile or Golden Press?

· Pile induces extra investment in precautions – puts all the onus on the person building

· Creates incentive for neighbor to maximize bargaining power and wait until most of the building is up to raise trespass claim

· Golden Press supports equity rule against injunction if person seeking it has unclean hands

· Under doctrine of laches, if you wait too long and the party invading your rights relies on your not enforcing them, you can’t get an injunction

· In some circumstances, may make sense to split the entitlement – hybrid property-liability rule

· Make def and plaintiff share the cost of taking down the wall to encourage honesty
Coasean analysis

· Pile ( if cost of removal greatly exceeds harm from encroachment, parties will bargain so entitlement goes to def, and the wall stays up

· Efficient result would be for def to offer compensation up to the amount of tearing down the wall

· Probably won’t happen in this case b/c plaintiffs don’t want structure at all

· Golden Press ( plaintiff has to sell entitlement for a trivial amount to money set by the court

· If having wall taken down worth more to plaintiffs than having it for defs, ideally would pay enough to get it taken down

· Might not happen if defs don’t have enough money

Likely in both cases that the entitlement will stay where the court assigned it – so should think about where they want it to end up

How does one acquire property (other than by gift or purchase)?

BY CAPTURE / OCCUPANCY (First Possession)
First possession is based on being the first to possess an unclaimed thing
Wild Animals ( previously un-owned property
Pierson v. Post (NY, 1805)

· Issue: Post says Pierson took his fox – argues he had first possession of it

· Holding: first possession not established – has to show occupancy over the fox to get title 

· Occupancy requires possession / capture ( meaning you have deprived the animal of its natural liberty and brought it within your certain control in tangible ways

· Rule of capture – capture or “certain control”
· Property in animals ferae naturae may be acquired provided the pursuer be within reach or have a reasonable prospect or taking the animal (i.e. mortal wounding or capturing within nets, traps, etc)
· Dispute wasn’t really about the fox, but the value of the hunt – Post thought he was legally entitled to the fox b/c the custom of hunting said he was entitled to finish hunting it
· Livingston’s dissent – says the facts have amounted to Post having pursuit of a reasonable prospect of capture, and that is sufficient (maj would say reasonable prospect of capture not sufficient)

· Chooses the rule that will better encourage fox hunting (calls foxes enemies of the human race)
· Who would invest in hunting foxes if, at such a late point in the hunt, another hunter could swoop in and claim it?

· But may not be the best policy – can’t always know when you start a hunt whether someone is already hunting that fox
· Policy justification for rule of capture ( designed to minimize disputes b/c unlikely that more than one person can claim such possession / capture

What if Pierson and Post were trespassing on another person’s land?

· Competing claims of first possession (fox hunter) and ratione soli (LO)
· Landowners are deemed to have constructive possession of wild animals who are on their property, as against a trespasser – even if that trespasser captured the animal

· Because of importance of discouraging trespass to land
· Justifies punitive damage award in Jacque, and overrides rule of capture

· Why not say Pierson would get the fox, and LO could sue him for trespass?

· Don’t want people to trespass if they deem that it’s worth it – i.e. if only had to pay negligible damages, may run onto another’s land if chasing something very valuable
Keeble v. Hickeringill (Eng, 1809)

· Issue: def shot bullets into plaintiff’s duck pond, which was plaintiff’s source of livelihood
· Holding: even if you can show malicious intent, must also show that such action wasn’t done in pursuit of one’s own livelihood – must show malicious intent that is bad for society, not one that merely creates fair competition
· Early example of distinction b/w actionable interference of business vs. unfair competition (malicious interference w/ economic activity)
· Interference w/ business activity became the basis for asserting property rights – court had to carve out an exception for fair competition 

· Re-argument of Pierson v. Post in light of Keeble?

· Post could say he was engaging in a lawful and useful pursuit as part of his livelihood, and that Pierson interfered solely to avoid Post’s capture of the fox

· But Pierson could say he was competing for the fox in pursuit of his livelihood, which would mean he would still win under Keeble
· Have to decide if Post is an example of unfair competition or not
· Just desert reason – did Post earn protection from this kind of reason?

· Instrumental reason – does society benefit from this kind of competition?

· Keeble would have been a better argument – probably would have helped Post’s side

Ghen v. Rich (MA, 1881)

· Issue: whaler killed whale; it was marked when finder found it, but finder kept it

· Holding: whaler granted possession of whale

· Whaling custom establishes that the whale killer owns it, not the person who finds it – whaler shoots whale and marks it, pays finder’s fee to person who finds it
· Court says unless this is sustained, whaling would cease b/c no one would engage in it if the fruits of his labor could be appropriated by any chance finder (like Livingston’s dissent in Pierson)

· But how can court justify this outcome in light of the Pierson rule of capture?
· Translate custom into what should count as capture given the nature of the thing at stake and the industry’s dependence on this custom

· If arguing for whalers under Pierson v. Post theory ( they mortally wounded the whale w/ intent to come back and get it – does this count as bringing it within their certain control?
· Economic policy considerations: concerned about rewarding and encouraging productivity, and concerned about free riders

· Also concerned about minimizing disputes, maintaining social order

Capture = what counts as having it first

· May want to encourage the investments that go into capture

· Ghen, Keeble, Pierson dissent

· Or may want to encourage the race to capture

· Pierson majority

Principles that the courts rely on in dealing w/ resource allocation of previously un-owned property
· Title is relative ( who had better claim as between the parties?

· Who had something like possession first in time? (legal conclusion rather than a brute fact)

· Historical dimension ( finding principles that are out there already and applying them to particular case

· Pierson v. Post majority: law is out there to be applied (Blackstonian view)

· CL reflects accumulating but unchanging wisdom

· But if follow universal rule (Pierson), create a world of freeloaders b/c return of investment goes to someone who invested nothing

· Pierson v. Post dissent: should adopt a rule that serves our interests here and now

· CL as an instrument for the governance of society – should accommodate the change from a rural to an industrial society

· If use customary rule (Ghen), return allocated w/ respect to cost / risk associated w/ the investment ( universal contract by way of custom

· Societal concerns re: allocation of resources dictate decisions, but thru the language of prior decisions

· Court invents constructive possession to allow for first possession rule to prevail, while acknowledging the fundamental property right re: land

Epstein ( how do we sort out the conflict b/w Pierson and Post? 
· Trying to get the right level of investment by giving property right to the person who hunts first
· Front-end investment considerations > than after-the-fact property determinations
· He is inclined toward the dissent
· Micro issue ( which optimal rule will best assign property rights?
· Choosing the right rule will lead to the faster destruction of the animal species, so see leg rules in response to 1st possession rules – designed to maximize hunting while recognizing concerns of endangered species, etc.
Open Access and the Commons – Eggertsson article
· Open access = access is open to all members of a particular community, but not to all outsiders

· Rule of capture immediately establishes ownership of a resource once it is withdrawn (i.e. fisher owns fish he catches in an open access fishery)

· Open access problems arise when independent actors have the incentive and ability to withdraw resource unites from an asset they access together 

· Then all will act as free riders – depleting from investment rather than trying to improve it

· Actors will only think of their slight gain, not the net loss to society

· Internal arrangements or control by a private owner / the state necessary to regulate open access resources

Commons, Anticommons, and Semicommons 
· Open access regime ( “tragedy of the commons” b/c no one has the right to exclude anyone else, and thus everyone will exercise his right of access

· Anticommons ( “tragedy of the anticommons” b/c too many have the right to exclude, and thus no one is able to use the resource

· But giving people a veto over the development of a resource (i.e. a park) can help secure the commitment to preserve the park for future generations

· Semicommons ( occurs when a given resource is subject to private exclusion rights in some uses, but is open access for other purposes 

· But people will have the incentive to favor their part of the semicommons and trash the other parts

Other Applications of First Possession ( abandoned or lost property

Eads v. Brazelton (Ark, 1861)

· Issue: Brazelton found sunken ship – marked it but couldn’t raise it then b/c of high tides, so left w/ intent to return for it; Eads found ship 10 months later and raised it himself

· Brazelton says right of occupancy vested in him by his discovery of the wreck and his intentions

· Holding: Brazelton never took possession of the wreck – since he left the site, he no longer has a claim to it
· His intention to possess deemed useless without detention of the property

· Need actual taking + intent to possess ( certain degree of due diligence required in first possession claims
· Case decided in light of Pierson v. Post – firmer possession needed
· Adjudged abandonment based on Brazelton’s actions and the length of time passed

· Epstein: get rid of this abandonment stuff – should use salving rules and create a statute of limitations

Popov v. Hayashi (CA, 2002)

· Issue: argument over who has possession of a very valuable home-run baseball
· Once baseballs leave playing field they are regarded as being abandoned property – can be claimed by the first person to take possession of them

· Holding: ball should be sold, with ½ proceeds going to Popov and ½ to Hayashi (this is unprecedented – common law hates shared possession unless it is the product of prior agreement)
· Says that although Popov can’t prove that he established possession, once it landed in his mitt he had an exclusive “pre-possessory” interest in being allowed to complete catch without interference

· The mob interfered w/ this interest – like the malicious interferers in Ghen and Keeble
· But Hayashi wasn’t part of the mob / malicious interferor, and was the first to unambiguously establish possession of the ball 

· “Both men have a superior claim to the ball as against all the world.  Each man has a claim of equal dignity as to the other.”
· Rule gives both parties first possession rights – but then doesn’t let either keep it

· Estlund: judge should have ruled for Hayashi – Popov couldn’t bear the burden of proof

· Epstein: judge should have based his ruling on Ghen and said Popov had done everything he could under the circs to establish possession
· Shouldn’t matter that Hayashi didn’t actually interfere w/ Popov – rule is whether he knew that Popov already had a claim to the ball, which he clearly did
Hammonds v. Central Kentucky Natural Gas Co. (KY, 1934)

· Issue: who gets to take oil which is located in common under multiple people’s land?
· Holding: if gas “turned loose in the earth and wandered into plaintiff’s land,” def is not liable for the value of the use of her property, b/c ceased to be the exclusive owner of the gas – it became mineral farae naturae

· Rule of capture is CL rule for oil and gas ( anything you can get from extracting under your own land is yours

· Unless can show slant drilling – which is a trespass b/c drills oil from other’s land

· But this case involved oil re-injected into land ( is this a trespass?

· Court says no – re-injecting releases it into the wild, returns it to its natural state, so surface O can extract it and use it

· Analogizes re-injected oil to wild animals

· Oil and gas belong to O for use and possession – but belong to no one for purposes of being underground / trespass

Possession depends on the nature of the thing possessed, and the industry involved

· Law looks at (
· Who made most significant investment into getting the thing into society?

· Who is acting as a free rider?

· “such possession as the nature of the thing / its situation allowed or permitted under circs”

BY CREATION
Creation involves being the first to possess some new or novel thing
Persons who create new information are (sometimes) rewarded w/ a right to exclude others from using that info

· The primary reason for creating property rights in info is to provide incentives for producing more of it – not to assure that it is allocated efficiently among potential users of it
· Need to protect so there is incentive to create, but not overprotect which would limit competition and raise prices 

· CL basis and statutory regimes

· Limited monopoly rights granted by legislature (enumerated powers under Art I)

· Temporal element – being first is important 

· Some type of originality / novelty also required for protection

· Though often difficult to distinguish the novel from merely being the first of its kind

Misappropriation and the Quasi-Property Right in Hot News (
INS v. AP (US, 1918)

· Issue: INS took reports published by AP and reprinted them as their own 

· AP wants to enjoin as a taking of their property – says misappropriation of the quasi-property made the competition unfair

· Quasi-property claim ( have right to stop competitors from taking “fresh” news reports and republishing as their own (rt against specific parties—not the whole world)
· INS claims AP abandoned their property by publishing it – so it was common property
· Holding: court finds quasi-property right / unfair competition

· Says this is unauthorized interference w/ AP’s legitimate business precisely at the point where profit is to be reaped in order to divert part of the profit to themselves
· Says AP abandoned news to the public – but not to competitors using it for themselves

· The gains / profits are at issue, not the property itself

· Brandeis’ dissent – says to appropriate and use for profit knowledge and ideas produced by another, without making compensation or acknowledgement, may be inconsistent with a sense of propriety – but that the law has heretofore sanctioned the practice (w/ some exceptions)

· Previous unfair competition cases have relied on fraud or malicious intent

· Concerned that maj’s ruling will limit many readers’ access to the news

NBA v. Motorola (2nd Cir, 1997)

· Issue: deals with copyright claim – copyright law preempts state claims based on misappropriation of underlying games, but narrow “hot news” exception from INS. AP survives preemption 
· NBA says Motorola misappropriated “hot news”

· Motorola must distinguish it’s conduct from INS’ conduct

· Holding: Motorola’s transmission of “real-time” NBA game scores / info does not constitute a misappropriation of “hot news” that is NBA’s property
· Court says must show 3 things from same market (
· (1) time sensitive info

· (2) free riding

· Motorola tabulates info from TV and radio broadcasts – not free riding

· (3) threat to product or service provided

· INS/AP were competitors in the same market; NBA/Motorola weren’t

· Says can’t show all 3 from same market here (game itself vs. GameStats product)

· INS v. AP confined to a very narrow domain – free riding is rarely actionable at common law

· Copying and improving is absolutely central to a free-market economy

· Outside protection of IP statutes, almost always fair game

Is the quasi-contract in Motorola similar to the quasi-property in INS?

· INS court says recognizing the quasi-property right will benefit the public – designed to encourage investment by rewarding and protecting it
· But Motorola court says INS ruling is dangerous – wants to narrow it

· Motorola only deals w/ one competitor – relational nature makes its CL claim less threatening

· Relationship b/w parties supplies the extra element that allows the “hot news” exception to survive preemption – also makes it less threatening to system of competition (so more like quasi-contract)

· Rights against all the world (in rem rts) & rights against certain persons (in personam rts)

· Copyright, real property rights ( in rem

· Keeble, Popov’s prepossessory interest to be free from malicious interference, INS’ quasi-property right against competitors ( in personam

In rem rights vs. in personam rights
· In rem rights fit the Blackstonian model – relations b/w persons and things

· Until mid-19th Ce, mostly had property rights over things (in rem rights)

· Court began to expand the idea of property ( essentially individual’s rights to do their business

· So courts had to deal w/ balancing different people’s rights, i.e. fair vs. unfair competition, liberty of contract stuff

· Suspicious view of INS emerged – court less willing to create quasi-property rights in new areas

· In personam rights fit the modern view of property – relations among persons w/ respect to things; bundle of sticks
Novelty / Inventions (
Trenton Industries v. A.E. Peterson Manufacturing Co. (CA, 1958)

· Issue: patent infringement claim – novelty raised as a defense 
· Holding: court doesn’t give patent protection b/c idea not inventive enough – so no infringement 
· Says plaintiff’s high chair was the product of mechanical skill rather than the exercise of inventive faculty – not enough to develop a “commercially useful idea” / “trifling device”

· Court does allow protection of plaintiff’s idea to a limited degree by law of unjust enrichment
· Something of a quasi-property right ( if one communicates a novel idea to another w/ the intention that the latter may use the idea and compensate him for such use, the other party is liable for such use and must pay compensation if he actually appropriates the idea and uses it for himself

· Rooted in quasi-contract b/w parties – intention to make agreement

· Depends on whether there has been unjust enrichment – irrelevant whether idea was patentable or not
BY ACCESSION & AD COELUM
Accession appears to involve the perception that one thing bears such a prominent relationship 

to another thing that possession of the one is also possession of the other

Accession ( ownership of some unclaimed or uncontested resource is assigned to O of some other resource that has a particularly prominent relationship to the unclaimed or uncontested resource

· Doctrine of accession applies when someone mistakenly takes up a physical object that belongs to someone else and transforms it through his labor into a fundamentally different object

· Doctrine of ad coelum applies to resources discovered beneath the surface, i.e. minerals, oil, gas deposits, or caves
Doctrine of accession (
Wetherbee v. Green (MI, 1871)
· Issue: Green claims prior possession of the wood / trees that went into Wetherbee’s hoops

· Wetherbee’s defense ( trespass wasn’t willful (he thought he had permission), and he converted the wood into something much more valuable

· Holding: ultimately comes down to whether trespass was willful or not

· If deliberately take something and convert it, must give new thing back to original O – even if value has changed significantly by addition of labor or money
· If wrong is involuntary, original O can’t reclaim if the property has been transformed into something substantially different

· Court says degree of transformation not about physical changes, but about how much value is added

· Estlund: value is a bit ambiguous – marble could be taken and an elaborate but ugly sculpture made, or a famous sculpture could merely carve his name on it

· Is the court interested in the addition of value or effort?

Policy justifications for Wetherbee holding

· If based rule on physical transformation alone, people might not invest in transformations that don’t materially alter the objects 

· Worried about keeping manufacturing alive and encouraging manufacturing

· Enforcing original ownership w/ liability right (sometimes = compensation for value of what you gave up/lost) rather than property right

· But couldn’t argument be made that the value of what you lost was the value of it transformed, rather than the its actual value when taken?

Ad Coelum (
Edwards v. Sims (KY, 1929)

· Issue: Lee claimed that a portion of Edwards’ cave was under his land

· Judge Sims ordered a survey of the land – Edwards argued that his cave property / right of possession and privacy would be wrongfully invaded if the survey were allowed to proceed

· Holding: court upholds a survey of land that will require a trespass onto Edwards’ land

· Ad coelum right to property below surface ( if the cave was partly under Lee’s property, Edwards would be committing a series of continuing trespasses

· Court can order a trespass onto someone’s property when necessary to determine if that person is himself trespassing

· Logan’s dissent – the only person who can use the cave owns the entrance – so he owns the entire cave irregardless of where it goes
· Resembles Hinman – only own as far up or down as you can go; Lee couldn’t go where Edwards’ cave already was, so has no claim to the land

· But this is different from Hinman – discrete # of parties, so probably easier to bargain; also Lee might be able to use the cave by creating another entrance

· Dissent also argues that Edwards put a lot of work into the cave ( value + labor should make an exception to ad coelum (“the cave was his b/c he had made it what it was”)

Wetherbee and Edwards are cases of accession – person who owns bigger things owns smaller related things as well

· CL didn’t give sufficient weight to the addition of value and labor brought to the thing

· Wetherbee court recognized this

· Edwards majority didn’t; dissent did
BY FIND
Sequential possession issues suggest that prior possession is privileged in the law
Sequential Possession ( relativity of title / rejection of the jus tertii defense
(Armory v. Delamirie (Eng, 1722))
HYPO #1 ( F¹ v. Th² 
A finds ring; B steals it from A. A sues B. 
· Finder of an object has a property right against all but the rightful O

· Want to discourage theft, protect society from thieves, and protect Os who can’t prove they are Os

(Clark v. Maloney (DE, 1840)) 
HYPO #2 ( F¹ v. F² 

A finds ring but loses it. B finds it. A sues B.

· As between two finders, prior possessor wins
· A has special property right akin to original O’s right – superior title against subsequent Os

· Also A had it first – without abandoning it or selling it, A has superior title

Rule ( finder has title good against all the world except the original (rightful) O or a prior possessor

(Anderson v. Gouldberg (Minn, 1892))
HYPO #3 ( Th¹ v. Th²

B took ring from A; C took ring from B. B sues C.

· Prior possessor (here B) wins b/c has claim against all the world except the true O (here A)

· If don’t give ring to B, are encouraging more thievery
· If C can prove that B stole it from A, does that bar B’s claim?
· C only wins if can show superior title in himself, or connection to someone who does have superior title (here A)
· Otherwise A has a jus tertii claim – A’s property rights are irrelevant as a 3rd party to the dispute b/w B and C
( Resolving all of these situations by looking at who had it first

HYPO #4 ( Th¹ v. F²

A finds ring. B steals it and loses it. C finds it. B sues C.

· C will invoke Armory – claim that B stole it and C is an innocent finder

· But this claim amounts to a jus tertii claim (right of 3rd party) – so not relevant b/c B’s act wasn’t wrongful against C

· C has to prove that she was an innocent finder and that B was a thief

· Would likely require a lot of resources – error and admin costs avoided by following hard and fast rule that prior possessor wins

· So more likely that B wins under Clark rule

HYPO #5 ( F¹ v. F²

A finds rock, looks at it but then drops it again. B finds same rock—sees it is valuable—and takes it. A sues B.

· B would say that A abandoned the rock – gave up his rights as a prior possessor

· A will argue that he didn’t intend to abandon it – accidentally dropped it

· Abandonment is a matter of intent ( burden is on subsequent finder to prove intent / abandonment

· This is very hard to do

HYPO #6 ( A finds bike, sells it to B. A sues B saying he had it first.

· Non derogation from grant ( can’t count prior possession against the person you sold it to

· Same rule if A sold to B, B sold to C, and A sued C.

HYPO #7 ( A had bike, sold it to B. C steals it. A sues C.

· C will say A essentially abandoned bike – gave up possession entirely

· But A can re-characterize the sale so it doesn’t terminate all title

· Also 3rd party rights don’t matter (jus terti) – C can’t use grant to B to wipe out prior possession

· Question is whether we will allow a pre-possessory claim from prior sellers

· But if we allow A’s claim, what about the person who sold the bike to A?

HYPO #8 ( A leaves B a note saying he can have A’s bike. Before B gets there, C sees bike and takes it. B sues C.

· C claims first possession (as b/w B and C)

· But A’s prior possession counts for B – because of consensual transfer, B was in prior constructive possession
· Analogize to land ( transfers often happen away from land, but couldn’t allow a 3rd party to claim the land just because they got to it first

HYPO #9 ( Sweep finds jewel, gives it to apprentice who gives it to jeweler.

· Armory ( Sweep sues jeweler, says didn’t intend to give up his claim

· Sweep wins b/c no transfer of possession

· Action created a bailment – custody transferred but title not transferred, i.e. leaving your coat at a coat check

· If stranger X stole jewel from jeweler, jeweler would win

· Because he had prior possession as b/w those two parties, and fact that he stole it from sweep is an irrelevant jus tertii claim

· If apprentice sues jeweler claiming prior possession, he will also claim he was only creating a bailment

· Agency ( apprentice took the jewel on behalf of his employer (jeweler) – so apprentice’s prior possession claim counts for jeweler
Summary ( in suit for possession of personal property, title is relative

· Question is – between the parties, who had it first?

· First possession

· Usually resolved based on actual possession

· But sometimes actual possession isn’t necessary – i.e. constructive possession

· And sometimes it doesn’t count – i.e. abandonment

· Present possession gives title against all the world except prior possessors or successors in title

· Jus tertii follows from relativity of title – can’t invoke superior rights of 3rd parties as a basis for your own claim (unless you received title from that party)

· All of these hypos are replevin cases – suits for possession, not money damages

· Therefore if plaintiff wins, no one else can sue original def
· If plaintiff suing for money and wins, someone else could sue both plaintiff and original def

· All of these hypos ignore the passage of time

· Dealt w/ under adverse possession

· All of these hypos ignore the place where the thing is found / owner of place where thing is found
· See Hannah v. Peel
COMPETING PRINCIPLES OF ACQUISITION
Competing principles of acquisition cases turn on which of two rival claims of possession 
the court finds more compelling in a given context

Fisher v. Steward (NH, 1804)

· Issue: issue of first discovery of bees and whether such discovery led to possession of the honey

· First is a question of fact for jury

· Second is a question of law

· Holding: LO has constructive prior possession of things found on his land as against trespassers 

· Plaintiffs had no property right to the land or the tree, or to the bees – so would have to show occupancy / appropriation of the honey to themselves

· Plaintiffs say they marked the tree – but court says this was a trespass, so gave them no rt

· Court also says giving plaintiffs a right to the honey would interfere w/ def’s property rts

· Extension of ad coelum ( the bees and honey in def’s trees belong to him in the same manner and for the same reasons that all mines and minerals belong to the owner of the soil

Resembles class discussion after Pierson v. Post – competing claims of first possession and ratione soli / accession 

· US courts are more sympathetic to the notion that ownership of bees goes w/ ownership of the land than they have to notion that ownership of other wild animals killed or captured on private land goes w/ the land

· Also Fisher was an easier case – first possessors don’t fare well in disputes with LOs over things that the possessor discovered while trespassing on the land
Goddard v. Winchell (Iowa, 1892)

· Issue: plaintiff owned land, leased it to E; aerolite fell onto land and was dug up by H (who had E’s permission to be there); E sold aerolite to def

· District Ct relied on old rule that whatever is affixed to the soil belongs to the soil

· Def argues for occupancy rule – aerolite belonged to no one so he gets it as first finder

· Holding: occupancy rule doesn’t apply – aerolite was part of the soil

· General rule ( finder of lost articles, even when they are found on property, in building, or w/ personal effects of third persons, becomes O against all the world except the true O

· But here aerolite was never lost or abandoned – it was a part of the earth

· Os may be affected by substantial gains or losses from natural causes – these gains are of accretion, and the deposit becomes the property of the O of the soil on which it was made

Hannah v. Peel (Eng, 1945)

· Issue: case b/w O of place where brooch is found vs. finder

· Does Armory rule apply regardless of where the lost item is found?

· Holding: the brooch was “lost” and was “found” by plaintiff – finder gets title

· Court follows Armory rule (
· Brooch was lost within the ordinary meaning (as opposed to accidentally misplaced)

· Court doesn’t really try to figure out whether this is true; relies on length of time passed as evidence that it was lost

· Brooch was lost for a considerable time

· Finder’s actions were commendable – reported to police, then came back to reclaim when no one else had (reinforced that true O wasn’t coming back)

· Court implies that LO might have a superior claim against a dishonest finder

· LO had never actively possessed the house

· Implies that if LO was living at home at the time, would have won

· LO had no knowledge of the brooch

· Exceptions to rule granting title to finder:
· (1) When LO is in possession of the thing itself, not merely the property
· LO wins if knew brooch was there – even if he was only told about it (b/c would be deemed to have prior constructive possession)

· All finders cases require that Os don’t know the things are there

· (2) When finder gets possession only through trespass or other wrongdoing
· LO would win as in Fisher ( LO has constructive prior possession of things found on his land as against trespassers
· Would also say LO has constructive prior possession over objects in his house that were not lost but misplaced
· (3) If finds thing as servant / agent of another, he finds it for his employer, not himself
· So if finder was a hired window washer, anything found in the course of doing his job is found for his employer

· Also if window washer went beyond the scope of his permission to the in the house, would become a trespasser (see 2)

· (4) If you deliberately put something down in another’s home, LO wins in a suit against a finder
· Because LO more likely to be able to return to true O, and b/c LO has an obligation to true O (something of an unintentional bailment)

Should restate rule ( LO prevails over finder:

When the thing is mislaid

When finder is a trespasser / dishonest 

When LO is in or on his land (active possession of land)
When LO knew the thing was there

So ultimately LO usually treated as having prior constructive possession – will be unusual for a finder to be neither a trespasser nor there w/ limited permission to be on land

( Hannah v. Peel is a rare case
Hannah court cites Bridges v. Hawkesworth (p.142)
· Finder of $ in a shop wins against the shop-owner
· Can distinguish b/c the home is a private place – a homeowner (or other occupant of a private place) has an expectation of exclusive control over everything there

· Private home / space makes a difference in O’s possession – Bridges wouldn’t control
· Also general rule that things found in or under the land belong to LO

· Goddard – LO has expectation of exclusive control over his land, even w/ regard to foreign objects found in the land
· See also Sharman (p.143)

· But different rule for treasure trove – policy reasons override general rule (assume illegality on part of LO) and finder is awarded title to get treasure back into circulation
Constructive possession ( legal fiction that creates possession b/c of policy reasons 
· Enough to protect a LO against trespasses

· But not enough to grant him possession over everything there (at least not under Hannah circs)

ADVERSE POSSESSION
Adverse possession is based on someone possessing a thing for such a long period of time

that the rights of the original owner are extinguished

Title to land – can trace deed through a series of transactions back to a patent from the US gov

· HYPO ( O is in present possession but can’t prove perfect title. X ousts O. Can O throw X out?

· Flaw in chain of title doesn’t help X (jus tertii claim)

· Prior possession is enough to resolve this case in favor of O

· Same rules apply from personal property hypos – but under new names

· Some jds don’t recognize abandonment of land, but other personal property rules translate to land context

Adverse possession – even if have superior title, may not get possession b/c of the passage of time

· When O sits on her right to exclude, and the statute of limitations for challenging the original unlawful entry expires, not only is O barred from asserting the right to exclude but new title springs up in the adverse possessor (AP)

· Can acquire title based on statute of limitations (usually ~10 yrs) 

· Some states elaborate on other elements / requirements

· If chain of valid consensual transfers, current AP can count the time of others in his chain of title to meet statute of limitations

· First in time principle repudiated by adverse possession (also abandonment)

HANDOUT: ANALYZING AP CLAIMS
Ewing v. Burnet (US, 1837)

· Issue: AP claim by current possessor (Burnet) of land against O w/ superior title (Ewing)

· Symmes deeded land to Foreman, who conveyed land to Williams, whose right in the land passed to Ewing upon his death – so Ewing’s claim of possession from good succession
· Symmes also sold land to Burnet – but had no good title left at this point (illegal sale)

· Holding: court explains what is necessary to establish AP – says in this case Burnet probably entitled to AP judgment based on facts

· If 2 grants, the elder grant controls (whichever was granted first)

· Have to show that you are a valid successor to a prior possessor 

· Has Burnet established AP?
· He was never on the land himself – merely granted rights to others to take gravel off of it

· Possession has to be actual & continuous – enough so outside world recognizes you as O

· Court says what is enough = enough as the nature of the land permits AND enough so the outside world knows you own it

· So neither actual occupation, cultivation, nor residence are necessary to = actual possession if property doesn’t admit of any useful improvement, and the continued claim has been evidenced by public acts of ownership
· Might be enough to keep land in its natural state and keep others from coming onto it (gatekeeper vs. someone who uses and exploits land)

· Moving towards this idea b/c recognize value of land conservation

· Must be exclusive ownership / possession

· Must be open & notorious activity – acts of ownership can’t be secret and furtive

· Ewing claims that Burnet knew he already had a deed for the land, and knew his own title wasn’t good
· Court rejects the relevance of this point 

· Jury could have rejected this testimony as not credible

· AP is a bar to a TO’s claim even if it began w/ the knowledge that someone else out there already claimed title

· Looks at intent when AP entered – not whether attempted adverse possessor thought he owned it but whether he intended to oust any previous owner

Definition of element 5 – that AP’s possession was adverse under a claim of right – is a contentious issue

Commentators generally distinguish three positions

(1) adverse under a claim of right means that AP subjectively (but mistakenly) believes he is legally entitled to possession of the property (acting in good faith)

(2) adverse under a claim of right means that AP subjectively believes he is not legally entitled to possession of the property (acting in bad faith)

(3) AP’s subjective state of mind is irrelevant – all that matters is that AP has not been given permission by TO to use the property

This is what Ewing court relies on – intent to oust is all that matters

Most commentators agree w/ this rule – but conflict over whether good faith is also required or just lack of permission
If O claims he gave permission, AP will have to respond that they didn’t need O’s permission – were there on their own accord

But such acknowledgement would defeat a good faith claim if jd required it

Carpenter v. Ruperto (Iowa, 1982)

Issue: defs hold record title to land, but plaintiff used the land for 25 yrs and wants to establish AP
Holding: plaintiff didn’t prove a good faith claim of right – at time she entered possession of the property, she knew that she had no legal right to do so

Says she acted like she owned the land, but did so in bad faith, so element 5 not met

Estlund: few jds require good faith for establishing AP – most don’t care

Few jds require color of title (paper establishing your ownership) as opposed to a claim of right – how could you ever make out a good faith claim of right without color of title?

When good faith required, not much different b/w claim of right and color of title

Rule in most jds ( if you enter land which, act like you have a claim of right, and remain there for a long enough period of time, then can take possession of the land
Howard v. Kunto (1970)

· Issue: what happens when deeds don’t fit the land the deed holders are occupying 
· Holding: AP claim established here
· (1) Is AP claim defeated b/c physical use of premises restricted to summer occupancy?

· Required occupancy depends on the circumstances

· Court says occupancy during summer by def and his predecessors + continued existence of improvements on land = “uninterrupted” possession for AP rule

· (2) May person who receives title to tract A under mistaken belief that he has title to tract B, and who subsequently occupies tract B for purpose of establishing tract B by AP, use the period of possession of tract B by his immediate predecessors who also had record title to tract A?

· Privity is just a recognition of the need for some reasonable connection b/w successive occupants of property so as to raise their claim of right above status of trespasser

· Says privity is established where successive purchasers received same mistaken deed

Purposes of adverse possession 

Designed to protect reliance interest that possessor may have developed through longstanding possession

Interests of AP and others who transact w/ him as an O

Loss aversion / the endowment effect – would be worse for AP to lose what he essentially has than for TO to gain something he essentially doesn’t have

Designed to discourage TOs from “sleeping on their rights” – penalize absentee O
Want land put to its highest and best use

Has been criticized as privileging active exploitation of land / resources and discouraging passive / preservationist uses

But if recast in terms of gatekeeper idea, AP can be seen as getting rid of gatekeepers who won’t do their job in favor of gatekeepers who will

Designed to reduce the transaction costs of determining title to assets that last for a long time (like land)
Need to sweep away and correct errors in conveyance of title, clear up uncertainty in errors of title

Also gov wants someone to answer for problems, taxes, etc – fix responsibilities on the person who is using the land
PROBLEM: ADVERSE POSSESSION
· Why doesn’t D lose under the literal language of the statute of limitations (have to bring action within 10 years of when you or your predecessor was ousted)?
· AP is a strong right – gives person right to exclude all others, not just original O
· So not foreclosed based on time unless AP can also make out the elements of claim

· Making out AP claim for B

· B hasn’t possessed land adversely for > 10 years – so must show privity w/ other APs

· Also must determine whether B behaved like an O given the kind of conduct usually regarded as ownership in the particular community (if under objective rule and not good faith rule)
· Testimony from neighbors re: whether she acted like an O 

· Serves as a proxy for what a reasonably diligent TO should know ( had TO been paying attention, would she have realized her claim was threatened?

· Ultimately comes down to whether AP acted like she owned it
Values subject to ownership (or not)

What things can be owned privately? And what things are too intrinsically public?
PROPERTY & PERSONHOOD
Human bodies ( no one can own another person – inalienable self-ownership

Moore v. Regents of the University of California (CA, 1990)

· Issue: plaintiff suing for conversion of his spleen cells
· Alleges that physician failed to disclose research and economic interests in the cells before obtaining consent to the medical procedures by which they were extracted

· Also claims that he continued to own his cells after their removal and unauthorized use of his cells constitutes a conversion

· Holding: liability based on fiduciary duty / informed consent theories sufficiently protects patient’s rights – but patient has no protection under conversion law
· By acknowledging that Moore was tricked out of giving up his cells by one who had a fiduciary duty, court could have solved this case easily

· Instead also brings up conversion issue and says it won’t extend law of conversion ( no property, so no conversion claim

· Concerned that this would have a chilling effect on medical research

· Arabian’s concurrence – agrees b/c doesn’t think people should be able to sell their body parts
· Concerned about the indignity of a market in body parts

· Dissent says this market already exists – only as it is now the creator of the body part gets no say in where it goes / cut in its value

· Because so tied up w/ one’s personhood, body parts are personal—not fungible—property 

Tension b/w majority and concurrence (
· Majority concerned about creating a chilling effect on med research – precisely designed to free up the market in body parts

· Problem w/ allowing a conversion claim ( conversion is a strict liability tort – so doctors will have to disclose economic interests in advance, and patients will end up negotiating over price

· Then have the indignity of patient getting involved in the marketplace of body parts

· Also would likely result in the under-utilization of medical resources

· Resembles anticommons problem – too many people have veto power, so social resources and under-exploited

· But would an informed consent ruling even protect patient, or create incentives for doctors to provide enough info?

· Plaintiffs would rarely win, and damages wouldn’t be particularly high or related to the actual value of the body part

· Concurrence concerned about the indignity of a market in human body parts

· But people already allowed to participate in this market to some extent, i.e. sperm, plasma, etc

Conventional arg ( need to give the creator the incentive to produce, so give them property right

· Here that right is cut off to encourage investments by subsequent exploiters (court sees as a good thing)

· Don’t need to incentivize people who merely exist – they don’t create their cells

· But what about incentivizing people who give up their cells?

· Here instead want to incentivize those who use the cells creatively – medical research viewed as a proxy for providing society w/ better medical care overall
· Exploitation and improvement by a subsequent possessor also recognized in Wetherbee
· He converted trees to hoops, court said his labor and good faith belief in his ownership allowed the value to be recognized

· Could we recognize property right to cells, but recognize it w/ a liability right rather than a property right?

· Would mean we would compensate for base cells but not their value after transformation

· But huge increase in value wasn’t sufficient to create a transformation in Wetherbee, and the small compensation would really amount to zero

· Could we allow compensation subject to good faith?

Newman v. Sathyavaglswaran (9th Cir, 2002)

· Issue: whether the recognition that next of kin have the exclusive right to possess the bodies of their deceased family members creates a property interest that must be afforded DP
· Holding: next of kin have a property right in the body parts of their deceased relatives – for the purposes of DP law
· (1) What rights do parents have w/ respect to the bodies of their deceased children? (state law)
· Right to protect the dignity of the human body, right to transfer body parts or refuse to allow their transfer (right to withhold consent)

· (2) Does that bundle of rights = “property” within the DPC? (fed law)

· Yes – those rights are important components of the group of rights by which property is defined, each of which carries w/ it the power to exclude others from its exercise 

· And once the state recognizes the substance of property rights, can’t away those rights without DP

· So CA violated when it extracted children’s corneas w/o parental consent

Moore re-evaluated in light of Newman (
· Could lack of informed consent be re-characterized as a DP claim? (deprivation of property w/o DP)

· Newman might not apply to living persons

· Moore turns partly on the notion of voluntary abandonment – and neither the deceased nor her parents consent to the taking in Newman
· Does recognition of property interest for DP purposes solve the concerns in Moore?
· CA statute drastically eliminates patient’s control over excised cells

· So not enough rights left to = “property” for conversion law

· But what about DP law?

· Rights adding up to “property” under DPC aren’t the same as “property” under conversion law

· Conversion law has absolutist consequences (could sue everyone in the chain of custody of the body part) – so demand more to establish a property right for conversion purposes

· When something is recognized as “property” for DC purposes ( have to ask is that also “property” for purposes of the specific case (i.e. takings, conversion, trespass, etc)

· State law grants bundle of rights – some against all the world (in rem), some against particular people for particular purposes (in personam) ( whether it adds up to a property right depends on the claim being made

· “Property” must be defined by reference to its surroundings and its consequences

Hecht v. Superior Court (CA, 1993)

· Issue: issue involves the disposition of cryogenically-preserved sperm of a deceased man

· Holding: trial court abused its discretion in ordering the sperm destroyed

· Decedent had an interest in his sperm which falls within the broad definition of property ( “at the time of his death, decedent had an interest, in the nature of ownership, to the extent that he had decision-making authority as to the use of his sperm for reproduction”

· Essentially saying counts as “property” for the purposes of probate jd – probate court will make a nuanced decision as to how the sperm should be used

· Court treats this as a sui generis issue – anxious to avoid the notion that it was creating a law of body parts
Limits of Ownability & Alienability

· Why doesn’t court put together a common law solution to this problem, i.e. good faith element from Wetherbee, other notions from other cases?
· Consequences are too large for court to recognize a new property right in body parts

· Exactly what Brandeis said about the news in INS v. AP ( let the Leg deal w/ the problem if they want – it isn’t the court’s role
· But future patients are the ones hurt by this – they don’t even know who they are and certainly couldn’t successfully lobby the Leg (as opposed to drug companies)
· One argument might be ( if in doubt, put entitlement in the hands of the party who is least capable of getting the Leg to come up with a better solution
Radin – personhood theory
· Two types of property
· Fungible ( used for achieving other goals (i.e. money)
· Personal ( have a connection w/ the property, painful to lose (i.e. wedding ring)
· Characterization of property becomes difficult when dealing w/ things that are intimately connected to personhood – leads to a splintering of property rights

· Might provide support for Arabian – should protect an interest that shouldn’t be commodified
Demsetz – explanation of private property rights
· Courts should recognize new property rights when benefits of internalizing the costs / benefits of exploitation > than the costs of recognizing the new property rights
· Once medical advances made cells valuable, question becomes do the gains of recognizing patient’s property right outweigh the costs of doing so?
· Majority says no – costs would be great

PUBLIC RIGHTS: WATERWAYS & AIRWAYS
Navigational Servitude – now dealing w/ things that are too intrinsically public to be owned privately
· Public has a right of navigation to navigable airspace and navigable waters 

· Hence they must remain accessible only on equal terms to all members of the community 

· To some degree, these rights are self-executing ( courts can, on the authority of the Commerce Clause without any implementing leg, issue an injunction protecting navigable waters/airspace

· This is not treated as an interference w/ property rights b/c already built-in

· But what about private property that adjoins navigable waters?

· Can’t interfere w/ public right of navigation

Navigable Airspace

· Hinman ( since the advent of air travel, LO’s ad coelum rights are seriously limited – must be using your air space to claim rights to it

· What about an O who planned to build a high-rise?

· Once he did, would he occupy the air so as to have a trespass claim against planes?

· Can gov stop him from building, i.e. stopping the building of a dam on navigable waters?

· Should standard for navigable airspace be the same as navigable waters?

· Placing an airport is a discretionary act

· Also generates > revenue than navigation on water

Navigable Waters

· Lands underneath navigable waters may be privately owned—but are subject to the public trust
· Public trust doctrine ( the principle that navigable waters are preserved for the public use, and that the state is responsible for protecting the public's right to the use
· Public has rights in navigable waters, and states are limited in their ability to part w/ control over them – public trusts can’t be placed entirely beyond the direction and control of the state
· Parallel to controversies that arise under Takings Clause (Kelo) 

· Seem to have stricter standard under public trust doctrine than takings clause
· SC has consistently maintained that public trust is grounded in state law – so states are free to repudiate the trust by statute or by amend to state const
· There have been recurrent attempts to ground in fed law – i.e. view trust as an implication of federal navigational servitude

· But this would limit public trust doctrine to navigable waters and dispositions of land that might interfere w/ public navigation – would narrow it considerably

· Spectator sports are important enough to justify an exception ( state can grant lease to team to use land for significant period of time, but gov technically keeps title / has some continuing power and oversight

· Circumvention of the public trust doctrine
· Illinois Central RR v. Illinois extended public trust doctrine to waters that are non-tidal but navigable in fact
· i.e. privately-owned fishing streams became very difficult to establish 
Lake Michigan Federation v. US Army Corps of Engineers (1990)

· Issue: Loyola wanted to build part of its campus on public land (a lake bed over Lake Michigan)

· Would include public paths and areas as well as private athletic facilities (to which public would have access subject to Loyola’s right of ownership)

· State and fed gov had ok’d this use of the land

· Holding: the property to be used for this project was conveyed in violation of the public trust

· Conveyance of lakebed property to a private party violates the public trust doctrine – primary purpose of land use must be to benefit the public
· Here the primary benefit was to Loyola, with only an incidental benefit to the public

· Also no permanent guarantee that public would always have access

· Public trust land different than public land generally – b/c dealing w/ lake bed, land is special

· Not enough that the public spoke unanimously in authorizing Loyola’s use of the land (i.e. through state leg) – can’t speak for future public, and will never be 100% unanimous

· But by ignoring this, is court repudiating democratic control over public resources?  Does the public trust doctrine here go against public interest?

· Three basic principles distilled from public trust case law (
· (1) be critical of attempts to surrender a public resource to private entity

· (2) public trust is violated when primary purpose of leg. grant is to benefit a private interest

· (3) any attempt by state to relinquish its power over a public resource should be invalidated

State of Oregon ex rel. Thornton (OR, 1969)

· Issue: can state enjoin LOs from constructing on the dry sand area of their property?
· Holding: public trust used to give public right of access to beaches

· Private O’s title included dry sand beach – but public had historically used it, and court says O doesn’t right to exclude public from that land

· Public has acquired an easement to use the dry sand area, so state has an equitable right to protect public’s enjoyment of those rights by causing removal of obstacles

· Court relies on customary rights doctrine ( Blackstone’s 7 factor test 

· (1) long use

· (2) exercised without interruption 

· (3) peaceable use, free from dispute

· (4) reasonable use

· (5) certainty

· But is this particular strip of land certain?  Is the dry sand clearly marked off?

· (6) obligatory recognition of custom 
· (7) can’t be inconsistent w/ or repugnant to other laws

· But the law says LOs have the right to exclude others

· Court says public acquired an easement – so exception to general trespass law, not repugnant to it

Court ruling on entire Oregon coastline / beach

· So doesn’t matter whether elements have been met w/ regard to this particular piece of land

· If followed doctrine of prescription, would have to make particular findings re: each piece of land

· Under prescription, would have to show that each LO didn’t enforce his right for a long enough period of time, and consequently lost it

· But here cutting off all LO’s rights without requiring any individualized showing

· What is the justification for this?
· Premised on older notion that beachfront land wasn’t valuable

· Couldn’t be used for any purpose other than recreation

· And court implies that recreational use has become more important than the right to exclude, at least as far as beachfront land

· Also deeply rooted public trust right to cross wet sand 

· To get full benefit of this right, have to sometimes be allowed to go onto dry sand (i.e. during high tide, when wet sand is underwater)

· Public deemed to have an intrinsic right of access to oceanfront land

· Making a commons out of the beach

What recourse do LOs have?

· Other LOs could argue that state has taken their property without just compensation?

· Depends on whether these rights are built-in property rights, or if they are newly expansive readings of property rights (see takings section)

· All LOs could invoke trespass law against public who don’t abide by customary rules (i.e. are rowdy)

· Just like you become a trespasser if you exceed the scope of your permission to land, same if you exceed the scope of your public trust right

Owner sovereignty (especially the right to exclude) and its limits

CRIMINAL AND CIVIL TRESPASS ACTIONS
Criminal Laws Protecting Real Property – criminal law provides extensive protection to property
· “Backstopping” of ownership rights is arguably critical to maintaining a system of private property

· Property Os would be overwhelmed and exhausted if had to enforce their own rights

· Also costs / delays would make civil litigation ineffective, and Os would often resort to self-help

State v. Shack (NJ, 1971)

· Issue: O brings trespass action against medical / legal workers who went onto farm to speak to migrant workers who worked and lived there

· Holding: court says no trespass here ( the more you open your property to others (particularly for economic purposes) the more you become subject to the legally-recognized rights and interests of those others
· Employer may regulate access so long as he doesn’t deprive workers of practical access to things they need – may not deny worker his privacy or interfere w/ his rights of life and association
· Creates another CL privilege / exception to the absolute right to exclude

· Analogizes to landlord-tenant law and privilege of necessity

· Also state/Congress had expressed interest in the rights of migrant workers (though hadn’t created an exception to right to exclude)

· Strong policy reasons in favor of expansion of traditional CL exceptions
· Treats right to exclude as a standard rather than a rule

· Creates distinction among types of private property (
· There is (1) private property and (2) private property that isn’t so private b/c you allow others on for your own economic gain

Civil Actions Protecting Property

· Real Property

· Trespass: used to vindicate the interest that a person in actual possession has in exclusive possession of land

· Ejectment: used to vindicate the interest of a person who has title to land against a person wrongfully in possession

· Nuisance: protects the interest in use and enjoyment of land

· Personal Property – CL writs that protect Os
· Trespass d.b.a.: applies to the forcible carrying off (asportation) of plaintiff’s goods
· Not really used anymore
· Detinue: based on the unlawful detention of goods
· Not really used anymore
· Trover: used to allege that def had wrongfully converted plaintiff’s goods to his own use
· Eventually supplanted by tort of conversion
· Replevin: originally based on a wrongful taking of goods without payment of rent
· Came to be used in a variety of circs involving wrongful taking of personal property 
· Also expanded to include situations involving wrongful detention 
· Trespass to chattels: applied when there had been no asportation of personal property, but def had injured or interfered w/ property while it remain in plaintiff’s possession in some manner falling short of conversion
· Has been invoked in disputes over hacking and spamming 
Intel Corp. v. Hamidi (CA, 2003)

· Issue: ex-Intel employee sends critical emails over Intel’s mail system

· Holding: Intel loses b/c can show no harm – harm is required when claiming trespass to chattels
· Why isn’t invasion sufficient – why is harm required in trespass to chattel but not trespass to land?

· Categorical difference b/w land and chattel 

· Importance of interest in exclusive possession of land

· Without harm requirement, trespass to chattel would be endemic

· We bump into people or things all the time , whereas trespass to land is less common and more avoidable

· Why is there no harm found here?

· Court says no harm done to functioning / use of Intel’s computer system – so Hamidi not violating their property interest in the computer system

· Doesn’t want to inhibit forum of communication by allowing content-based claims of harm – so that kind of harm not recognized by generic property action

· And even if servers were on Intel’s property, no trespass to land b/c intangible interferences on land aren’t actionable as trespass unless they cause physical damage

· Electronic invasions are potentially conceivable as trespass, i.e. spamming cases
· But court says no trespass here – likens Hamidi’s actions to picketing outside company property
Hamidi court’s approach mirrors that used in Moore (
· (1) Does existing trespass law cover this situation?
· (2) Should we expand trespass law to cover this situation?

Why aren’t these cases treated as nuisances?

· What maj does looks a lot like nuisance – nuisance law seems to balance interests, creates harm threshold

· And Hamidi and spam cases implicitly recognize harm as nuisance (significant non-trespassory inference w/ use and enjoyment of servers) – but in the context of trespass to chattels

· But nuisance only available to interferences that affect use and enjoyment of land

· Court won’t conceptualize the servers as real property

Should the law recognize exclusive possessory rights to privately owned subsections of cyperspace?

· Hamidi has no recognizable right of access into Intel’s servers (vs. privilege of access in Shack), but if he gets in legally, he is free from trespass liability


· Puts onus on Intel to find a way to block his emails

· Hamidi only protects Os against anti-hacking / anti-spamming (cyber-libertarian position)
· As opposed to cyber-propertarian position – says grant exclusive control to server Os, just like any property Os (wouldn’t be unduly restrictive b/c bargaining would occur over access)

· Dissent argues for this – says difference b/w public Internet and Intel’s Intranet

· Ultimately court can’t decide b/w these two arguments – so leaves Internet in its current state
· Rare for law not to mediate such conflicts and decide who has the right

· Court effectively says up to Leg to change, and until then have to use self-help

SELF-HELP
To what extent is an O permitted to use self-help in vindicating her interest in property?

· A person in possession of property can generally use reasonable force “to prevent or terminate an unlawful entry or other trespass upon land or a trespass against or the unlawful carrying away of tangible property”

· Jds disagree on whether reasonable force = deadly force absent physical danger

· More controversial is the use of self-help to recover property once possession has been lost

Berg v. Wiley (Minn, 1978)

· Issue: L claimed T breached her lease – L changed locks and leased property to another T
· Holding: L’s means of repossession were forcible (says would have erupted in violence had T been present or not restrained enough to resort to judicial process) and therefore unlawful
· Two-step analysis (
· (1) Did T abandon or surrender leasehold?

· (2) Was L’s self-help repossession of premises wrongful as a matter of law?

· To prove legality of repossession must show (
· (1) legal right of possession

· (2) peaceable means of reclaiming possession

· Court categorically decides that there is no such thing as peaceable self-help 
· The only lawful means to dispossess a T who has not abandoned or surrendered property is to resort to judicial process
· Judicial determination avoids erroneous repossession and also disruption to social order / violence
· Though more recently, courts do permit L self-help 
· L’s exclusive possession right is lessened by lease
· By renting out property, he gives up that right to the extent of the lease for T’s property right

· And law says T’s property rights have an extra procedural component

Williams v. Ford Motor Credit Co. (8th Cir, 1982)

· Issue: plaintiff sues for conversion alleging wrongful repossession of her car

· Holding: repossession was legal – it was accomplished without any incident that might provoke violence

· (1) legal right of possession

· Here based on default in payment on the car

· (2) peaceable means of reclaiming possession

· Berg court would have said this interaction wasn’t peaceable – car was taken at 4:30 in the morning, plaintiff was present and certainly could have become violent
· Court here says it was peaceable b/c she didn’t provoke violence

· But seems like can only know this after the fact – doesn’t set down a helpful rule

More tolerance of / latitude for self-help repossession of personal property as opposed to real property

· Importance of right to exclude from real property

· But couldn’t this fall on TO’s side of the scale too (i.e. L in Berg)?

· Moveability of personal property

· May make the law more tolerant of quick self-help remedies

· Also court didn’t want to disrupt the consumer market – concerned that ruling otherwise would mean people wouldn’t sell goods on credit, or would charge more to cover potential court costs

· Also uniqueness of real property vs. fungibility of personal property

· So can be valuated and if taken mistakenly, can be replaced with money 

	
	LAND
	PERSONAL PROPERTY

	Trespass
	No harm required
	Harm required

	Self-Help
	(Landlord-Tenant)
(1) right of possession

(2) peaceable means
	(Seller-Buyer)
(1) right of possession

(2) peaceable means


EXCEPTIONS TO THE RIGHT TO EXCLUDE
Common Law Exceptions

Ploof v. Putnam (VT, 1908)

· Issue: plaintiff moored his ship to def’s dock during a storm; def unmoored it and plaintiff was injured

· Holding: necessity justifies entries upon land and interferences w/ personal property that would otherwise have been trespasses

· Doctrine of necessity ( privilege to enter land of another without consent in order to avoid serious harm
· Defense of necessity shifts the property rule from the LO to the intruder 

· So plaintiffs can claim trespass against def even on his own property

· Can view as shift from property rule ( liability rule

· O retains entitlement, but it is no longer protected by a rule of exclusion – intruder subject to forces of necessity can take the entitle without O’s consent, but must pay just compensation for any damage
· Necessity is a bigger exception than just a family on a ship—but not a bright-line rule, does depend on circs
· Threat of bodily injury not required – but doctrine does apply w/ special force to the preservation of human life
· Must get consent to trespass unless there are exigent circs + there is an interest at stake

· Would this have covered the Jacques case?

· Sudden, unexpected act vs. problem that could have been anticipated

· Steenberg Homes had other options – could have waited until Spring to deliver mobile home, or could have contracted w/ Jacques
McConico v. Singleton (SC, 1818)

· Issue: plaintiff brings trespass action against def for hunting on his land
· Holding: no right to exclude others who are hunting on your land
· Based on custom right ( right to hunt on unenclosed and uncultivated lands has never been disputed, and has been universally exercised

· In part b/c of the importance of hunting for sustenance

· But also there are circs where custom right is quite powerful, and the right to exclude is particularly weak

· Here involved uncultivated forest / unusable beach

· Court says can’t allow one individual to defeat general right to use the commons

· Law now ( if you haven’t posted on your land, people can hunt / fish there

· But posting allows you to withdraw your land from the commons 

· Difference from McConico, where you couldn’t withdraw

· WHY ( economics of hunting have changed – more of a recreation activity, so hunters now may be willing to pay for use of land
Uston v. Resorts International Hotel (NJ, 1982)

· Issue: casino barred plaintiff b/c of his card-counting strategy 
· Holding: casinos can’t prohibit based on card counting, b/c Commission didn’t recognize as a reason
· Right to exclude can’t interfere w/ another’s constitutional rights

· Courts previously recognized statutory exceptions to right to exclude – i.e. anti-discrimination laws (can’t exclude based on race, sex, religion, etc)
· But these were said only to apply to state action—so private property Os could themselves discriminate on any basis

· Here court recognizes that can’t exclude based on socially unacceptable reasons – reverts back to CL rule of public accommodations 

· When property Os open their premises to the general public in pursuit of their own property interests, they have no right to exclude people unreasonably – they have a duty not to act in an arbitrary or discriminatory manner towards persons who come on their premises
· NJ pushing law in this area further than other jds
· In NJ alone, if you have voluntarily admitted people onto your land for your own economic advantage, you lose your right to exclude without justification

· Puts burden of persuasion on O – completely flips the absolute right to exclude

· Os of entertainment venues have long occupied a grey area b/w private property and public accommodations – could view Uston court as moving casinos from category of private property to public accommodations

Evolution of rights (
· In early 20th Ce, property rights were defined expansively

· i.e. early 1st Amend cases said you had free speech to the extent that you owned property – no right to free speech on others’ private property or on state property

· Mid-century onwards, court shifted to individual rights / equality

· i.e. broad free speech rights, rights of employees (NLRA)

Constitutional Trumps

Shelley v. Kraemer (US, 1948)

· Issue: Os of one parcel of land sign agreement not to rent to any non-whites
· Plaintiffs allege 14th Amend violation b/c weren’t allowed to enforce their deed

· Holding: issue is whether enforcement of a private restrictive covenant constitutes state action, and is so whether that action denies equal protection to plaintiffs

· In granting judicial enforcement, the state denied plaintiffs equal protection

· The power of the state to create and enforce property interests must be exercised within the boundaries defined by the 14th Amend

State action = judicial enforcement of private restrictive covenant
Marsh v. Alabama (US, 1946)

· Issue: town owned by company restricted free speech rights of its citizens
· State said was private property (b/c owned by private company), so had right to exclude

· Holding: by opening property to the public and allowing them to treat it as a town, the company’s property rights are diluted
· Particularly concerned about free speech rights in light of the audience
· Company town provides for all the residents’ needs, so if allow them to block out any messages they don’t like, they will control all that the residents hear

· Also concerned about right to unionize

· Residents must have this option, since it has been recognized by Congress

· Court balances the rights ( says speakers’ right trumps

· Property rights are weak and free speech right is strong

State action = arresting plaintiff, enforcing the trespass charge

HYPO ( Vociferous democrat crashes Republican election night party.  Does private property right to exclude or 1st/14th Amend rights trump?

· Not concerned about the interests of the audience in having access to a wide range of views

· Not concerned w/ Dems abilities to get their message out elsewhere

Some line being drawn b/w private and public – balancing of private property right and free speech right
Is there a non-constitutional way of dealing w/ private property trespass?

· If say there is no state action, don’t have to engage in balancing test of property right vs. constitutional right

· Police being present doesn’t = state action

· Police in Marsh were protecting the town (functional equivalent of a municipality)—here would be acting to protect a private individual, not the state / local gov
· And can view issue in Shelley as a proxy for zoning
Bell v. Maryland (US, 1964)

· Issue: demonstrators in a restaurant challenged their trespass convictions

· Argued that using police and courts to enforce discrimination against blacks turned private discriminatory animus into state action, violating the 14th Amend

· Holding: court ducked question – vacated and remanded for MD court to determine whether its newly enacted anti-segregation statute would abate the convictions
· Court never resolved question whether enforcement of trespass law motivated by racial prejudice is state action – Civil Rights Act of 1964 banned racial segregation in public accommodations 

· Why was this issue so difficult?

· Court didn’t think it could strike down trespass convictions under 14th Amend without threatening private property Os’ right to exclude
Can we distinguish Bell protestors from Dem party crashers (HYPO), so as to protect a private home?

· (1) Privacy / freedom of association blocks claimed right of access

· Bell concurrences support this

· (2) 14th Amend doesn’t go this far – doesn’t grant right of access into people’s homes / private spaces

· (3) No state action – could say court doesn’t have to adjudicate the boundaries of private property / EP and 1st Amend rights, but can remove a certain area entirely
· Bell dissent supports this – says no state action when private property O invokes trespass laws

· Rooted in the importance of the right to exclude, and concerns about self-help
Does Marsh v. Alabama reach the hallways of a shopping center?

HYPO ( can protestors inside a shopping center defend against trespass conviction by citing the 1st Amend?

· Can analogize shopping center to a company town – opened to general public

· But shopping center can use any of above 3 options (
· (3) can say company town action was state action, but shopping center isn’t the same as a company town b/c not controlling the shoppers to the same extent as town residents

· Company town functions like any other town—equivalent of a municipality

· Shopping center is not

· So lesser potential for oppression (this also goes to #2)

· Effect of ruling for shopping center ( all shopping centers could close off their sidewalks to peaceful speech that they didn’t approve of

· And shopping centers have replaced the town square

· Logan Valley (1968) – court used this reasoning of shopping center as a town square

· Black (Marsh author) dissented – talked about oppression of residents

· But Logan Valley was overruled in Hudgins – so now must analogize to Marsh
· Marsh-like argument could be made about gated communities, retirement communities – long-term, all-encompassing communities 

· But counterargument could be that those residents bought isolation from outside world

· Also state constitution may be used to trump private property rights

· PruneYard – CA shopping center case said can distribute brochures

· Princeton U – NJ court said could distribute leaflets – applied balancing test 

· (1) primary purpose of the property

· (2) scope of invitation issued to the public

· (3) if speech involved conflicts w/ primary purpose for which property exists

· When state const takes away right to exclude, is that a taking under the 5th Amend?

· If so, fed Const trumps

· Requires determination of the rights of such Os – comes up in takings section
Forms of ownership
THE ANGLO-AMERICAN SYSTEM OF ESTATES
LO’s bundle of sticks can be divided up – b/w different people at the same time, b/w different people over time

HANDOUT: FUTURE INTERESTS
	PRESENT INTEREST
	EXAMPLES
	TYPICAL FUTURE INTEREST

	Fee Simple Absolute
	O ( A (+ his/her heirs)
	None

	Fee Simple Determinable
[present interest defined in terms of duration]
	O ( A as long as X (then to O)
	Possibility of reverter (in O)
[if A stays, starts AP]

	Fee Simple Subject to
Condition Subsequent

[FI contains condition]
	O ( A, but if X, then O has right to reenter and take the premises
	Right of entry / power of termination in O [title reverts back only when O exercises his right]

	Fee Simple Subject to Executory Limitation
	O ( A as long as X, then to B.
O ( A, but if X, then to B.
	Executory interest (in B)

	Life Estate
	O ( A for life

O ( A for life, then to B

O ( A for life, then to B if condition / then to A’s adult children
O ( A for life, then to B, but if X, then to C

O ( A for life, then to her children

(B is only child at time of grant)
	Reversion (in O)
Remainder; indefeasibly vested

Remainder; contingent*

Remainder (in B); vested subject to complete defeasance

Remainder (in B); vested subject to open


*subject to RAP
Williams v. Estate of Williams (TN, 1993)

· Issue: deals w/ how to treat testator’s will 

· If sisters were granted farm in fee simple absolute, surviving sister could pass it on at her death

· If instead it was a life estate, must figure out what happens to land upon her death

· Holding: court says daughters had life estate
· Testator intended to provide support for their daughters during their unmarried lives

· Looking for intent of grantor as clearly expressed in grant ( here “to have and to hold during their lives” and “if any of them marry their interest ceases”

· Rebuttable presumption that someone who makes a will intends to get rid of all their property (in favor of fee simple absolute)
· Here court concludes that the testator failed to give away everything 

· He retained a reversion – passes by intestate succession to heirs at law

City of Klamath Falls v. Bell (OR, 1971)

· Issue: corp. conveyed land to the city as long as used for a library, and then passes to Fred & Floy—when ceased being used as a library, what happens to land?
· Holding: Fred & Floy and their heirs have land in fee simple absolute
· Defeasible fee ( fee simple subject to executive limitation

· Fred & Floy have executory interest – but subject to RAP, so have to discount executory interest b/c wasn’t validly given away (grant intent must fit into valid legal options)
· So left with a fee simple determinable, followed by a reverter (for corp.)

· Court says corp. may have attempted to convey its possibility of reverter to Fred & Floy – but not allowed to alienate a reverter, and attempt to do so didn’t destroy it
· So possibility of reverter to corp. and their heirs in fee simple absolute

· Corp. was destroyed, but possibility of reverter treated like other assets and passes to shareholders (who happen to be Fred & Floy)
MEDIATING CONFLICTS BETWEEN OWNERS: CONFLICTS OVER TIME
Brokaw v. Fairchild (NY, 1929)

· Issue: plaintiff wants to tear down house on his land

· Holding: plaintiff can’t tear down the house—testator’s grant passed on “residence” not just land

· He has a life estate – has possession but not full title / ownership

· Siblings are remaindermen (would take interest if plaintiff’s children die w/o heirs)

· They get to stop him b/c they also have a future interest in the house, not merely the land

· Doesn’t matter that all FIs would be better off economically w/o house
· Shows why life estate is often a bad idea – ends up binding life tenant

· Case is about the law of waste ( 

· Whenever land divided b/w two people, will be non-possessory and non-possessory Os

· Present possessory O’s rights are constrained by law of waste from exercising full rights of ownership so that non-possessory Os are protected

How would we get around this?

· Grantor could have written grant differently to allow life tenant the option to change property

· Or life tenant + all remaindermen could get together and decide to tear house down 
· But any one holdout could say no
Restraints on Alienation

· Complete restraint on alienation of a fee is VOID (even for a limited time)

· Other partial restraints are not void, but disfavored 

· Courts try to interpret around them – must be reasonable and will be narrowly construed 

Lauderbaugh v. Williams (PA, 1962)

· Issue: LOs entered agreement requiring future purchasers to first be approved by Lake Association

· Holding: court says this restriction / condition is void b/c a partial restraint on alienation

· Standardless, discretionary restraints on alienation are suspect b/c of possibility of discriminatory exercise (court worried about a Shelley discrimination problem)
· Such partial restraints are only upheld if they are reasonable

· Coops have similar discretionary restraints – but are more tolerated b/c living quarters are very close together, financial interests are interdependent

Mountain Brow Lodge v. Toscano (CA, 1968)

· Issue: granted lodge for use by lodge only, and if not used by lodge or if sold/transferred, land reverts to O

· Holding: court upholds use restriction, but not sale/transfer restriction
· Absolute restraint on alienation is invalid – so “if sold/transferred” clause comes out

· Question is whether use condition creates a defeasible fee or is a restraint against alienation

· Restrictions on use are common and generally allowed

· Grantor says this is valid b/c if lodge stops using it, it reverts back to them

· Court agrees ( treats as charitable grant (i.e. land grant only for use as library)

· Dissent – concerned about what happens if lodge goes defunct, and property must be dispersed among a large number of O’s heirs
· Says courts should clear up problems like this when they can – allow sale if lodge is going defunct, so property can remain in circulation

Rule Against Perpetuities – “no interest is good unless it must vest, if at all, not later than 21 years after some life in being at the creation of the interest” (one generation into future + next generation up to adulthood)
· Promotes alienability of land, even against the express wishes of the O/grantor

· FIs potentially subject to RAP ( executory interests, contingent remainders, and vested remainders subject to partial divestment / subject to open
· Executory interests subject to RAP—not vested until they become possessory

· Remainders subject to RAP—not vested until all beneficiaries are born and identifiable, and no conditions are left to be satisfied

· Remainders subject to complete divestment are NOT subject to RAP

· RAP applied at outset – grant valid or invalid at time it is made

· Measuring lives must be in existence at time of creation of the interest, then comes 21 year period

HANDOUT: RULE AGAINST PERPETUITIES
Symphony Space v. Pergola Properties (NY, 1996)

· Issue: Broadwest conveys building to Symphony Space in fee simple w/leaseback and option to repurchase at various times in the future
· SS owns building and B tries to repurchase – SS claims option is invalid under RAP

· Holding: option is invalid under RAP
· NY says options to repurchase are subject to RAP (other jds disagree)

· No natural persons mentioned, and corps. can’t be lives in being – so perpetuities period is just 21 years
· Says it doesn’t matter that option was used before 21 years had passed – not going to use “wait and see” approach

· Could have treated repurchase dates as separate options – then would only have had to strike 2003 option (after perpetuities period) rather than entire option

· But NY’s rules is formalistic – no exceptions
MEDIATING CONFLICTS BETWEEN CONCURRENT OWNERS
Concurrent Interests 
· Undivided interests – shared / concurrent interest in the same piece of land

· Either a joint tenancy or a tenancy in common (main difference = survivorship)

· Joint tenancy (JT): if one dies, the other survives to the whole

· Tenancy in common (T/C): if one dies, his heirs get his portion

· Survivorship feature can be destroyed – property is fully alienable

· Severance (alienating share in JT): turns JT into T/C
· Must be done during co-T’s life

· Partition (in kind or in sale): divides up property and ends co-tenancy

· Ouster: denial of one co-T’s rights – actionable wrongful act for damages
· Ouster also required to start AP – higher standard than unequivocal demand to use land that is in another’s possession – looking for something that signals claim of full ownership

· Tenancy in common assumed if not clear from grant

· To convey interest as a JT, have to be clear that you intend the distinctive survivorship feature – not always enough to say “I convey to A and B as JTs”

Harms v. Sprague (IL, 1984)

· Issue: does granting a mortgage end JT / convert it to T/C?

· Two theories of what a mortgage is (
· Lien – security interest in property (one party has possession, other has security interests in land)
· Title – mortgage gives title to mortgagee/lender 

· Cases in IL have moved increasingly towards recognizing mortgage as lien – so doesn’t change the title / doesn’t sever JT
Delfino v. Vealencis (CT, 1980)
· Issue: plaintiffs seek partition of property by sale; def wants in-kind partition (physical partition)
· Creates 2-part test (
· If impracticable to physically partition property, can order a partition by sale

· Also if interests of parties are better served by petition by sale, can order it

· But presumption against partition by sale

· Though in some areas, law has moved toward thinking that land is fungible ( greater readiness to order sale when gets land to better / more profitable use

Gillmor v. Gillmor (UT, 1984)

· Issue: co-T claims he was ousted from possession of common property, sues for his share of profits

· Holding: when a co-T out of possession makes a clear, unequivocal demand to use land that is in the exclusive possession of another co-T, and that co-T refuses to accommodate the other’s right to use the land, the co-T out of possession has established a claim for relief
· Co-T not liable to other co-T for rent for merely using common property – as long as he doesn’t interfere w/ other co-T’s right to likewise occupy

· Requires act of exclusion or use of such a nature that it necessarily prevents another co-T from exercising his rights in the property

· Also says co-T not required to be reimbursed for repairs/improvements made to common property without consent of other co-Ts

· Unless other co-Ts have stood by and permitted him to proceed to his detriment

Marital Property Interests 
· Community property – any income or anything traceable to income during the marriage is considered for the benefit of the community and equally distributed

· Upon divorce ( marital property as defined by statute is subject to equitable distribution

· When marriage was short and there are less assets to divide up, courts often grant rehabilitation alimony (help spouse who helped you) instead of equal division of assets

· But some jds say no maintenance award if capable of supporting yourself 

· Community property says income earned after marriage ends (future income) should be treated as separate property

· So perhaps should recognize non-degree-earning spouse’s actual financial contribution in determining division of assets, rather than how that contribution will affect future income

O’Brien v. O’Brien (NY, 1985)

· Issue: does medical degree acquired by husband during marriage constitute marital property?

· Holding: medical degree is marital property and subject to equitable distribution
HYPO ( Man helps wife pay for law degree.  After being admitted to the bar, wife files for divorce.

· Is wife’s law degree/license marital property?

· Under O’Brien, marital property if was earned during marriage and spouse contributed

· If so, what is its value?

· O’Brien says determined by the enhanced earning capacity it affords – look at average career trajectory / salary of people in her shoes, based on lifetime of working (until age 65)

· But do we base on the average female law school graduate?

· Also wife will argue that value shouldn’t be based on whole career, but on average length of marriage

· O’Brien seems to say that the value of the degree—most of what the wife put in herself—counts as marital property

· How should that value be divided up?

· Statute says consider what was given up by spouse who helped pay for degree, as well as age and future financial circs of both parties

· O’Brien based on duration of marriage, lesser sacrifice (no relocation), and situation

· But says marital fault not a proper consideration

· Also husband may try to argue that there was an agreement—he would help her get a JD, then she would help him get his MBA

· But hard to prove if wasn’t put it writing

General move from status ( contract

· Marriage used to be a status relationship

· But now marriage mostly what partners choose it to be, as long as they make their choices specific

· And law more open to people who contract for themselves outside of marriage (domestic partners)

Entity property: separating management and possession

THE LEASE
Also move from status ( contract

· Lease used to be seen as a conveyance of an estate (present property rt in a form smaller than a life estate)

· Has become a form of entity property – division by time but also by possession

· Newer CL views lease as a K – loosening of status relations in favor of freedom of K

Rise of contracts ( focus on where court is drawing law from, what is really driving it

· (1) Rules of interpretation

· Default rules provided by K law

· (2) Intent of parties

· Ascertain intent by looking at agreement

· (3) Remedies and substantive rules of K (not variable by parties)

The Old Common Law & Independence of Covenants

Paradine v. Jane (Eng, 1647)

· Issue: soldiers invaded property and tenant was kicked out
· Holding: tenant basically kicked out, but still owes rent

· Independent covenants model of the L-T relationship ( all covenants must be performed without regard to whether other covenants have been or can be performed
· L promised quiet enjoyment and possession for term of lease; T promised to pay rent

· Court says L’s promises are independent from T’s promises

· Also recognizes allocation of risk under a lease – tenant will get upside gain, so also takes downside risk if something bad happens that isn’t L’s fault

· Allocation of risk has been modified somewhat by legislation

Smith v. McEnany (MA, 1897)

· Why is there a defense to rent here, given independence of K?
· Paradine implies that if L had thrown T out, T’s obligation to pay rent would be excused

· T’s covenant to pay rent is independent of L’s covenant of quiet enjoyment / possession unless T is evicted from even a portion of the land

· Actual eviction / ouster is an exception to the Paradine rule that T must pay rent regardless

Sutton v. Temple (Eng, 1843)

· Issue: T rented L’s land, stocked with animals who died b/c of refuse paint on the land

· Said didn’t owe rent b/c the land was unfit for the purposes for which he rented it

· Holding: based on independence of contract, T has to pay rent whether land is suitable for the purposes he rented it or not

· Even when L knows what T will do w/ land, L makes no specific guarantee that land is suitable

· And even if L had represented that land was suitable for grazing, T wouldn’t be excused from paying rent if it actually wasn’t

· Court distinguishes Smith v. Marrable – T excused from paying rent b/c goods furnished were not fit

· Here T didn’t have a realistic opportunity to inspect the land 

· Short-term, immediate rental (beach house) – doesn’t make sense to put burden on T

· This is an exception to the caveat lessee rule

Blackett v. Olanoff (MA, 1977)

· Issue: L rented property next door to T to a nightclub; T claimed didn’t have to pay rent b/c he was deprived of quiet enjoyment of property

· Holding: court construes as constructive eviction 

· In determining whether T has a defense of constructive eviction (to L’s demand for rent) (
· (1) breach of duty
· Here, L’s breach of duty ( active interference, possible abatement, possibly promise to repair (all require a bit of stretching)

· Court says the disturbing condition was the natural and probably consequence of L’s actions

· And L could have evicted nightclub when learned it was disturbing T, but didn’t – so not entitled to collect rent b/c premises weren’t “reasonably habitable”
· (2) substantial and permanent deprivation of T’s enjoyment of possession & enjoyment 
· (3) abandonment by T in reasonable period of time
· T required to abandon premises b/c shows that conditions were sufficiently bad – strong evidence that property was uninhabitable / unusable
· Also see first in time playing a role here – L was there before nightclub, so couldn’t have inspected premises and known about the possible disruption
· As opposed to Sutton 
HANDOUT: LANDLORD DUTIES
The Rise of Dependent Covenants & the Emergence of the Modern Lease 

L has 3 ways to respond to T’s abandonment of premises (
· (1) Treat as surrender and accept ( L can sue T for RentL – FMRV 

· T released from obligations under lease

· But L can sue for damages – difference b/w rent due under lease and fair market value

·  (2) Re-let premises for T ( L can sue T for RentL – RentL2
· Makes sense when market has gone down – can sue T for difference b/w his rent and current rent collected from second T (not fair market value)

· (3) Do nothing and sue for rent ( L can sue T for RentL as it comes due; no duty to mitigate

In re Kerr (NY, 1939)

· Issue: T abandoned property; L re-let and claimed T owed difference in rent
· Court construes L’s action as implicit acceptance of surrender (1)

· L says took option (2), but since the new lease was for a  longer term than T’s original lease, court says actually took option (1)

· When L leases beyond original lease, construe against L – requires L to be very clear in original lease that he can re-let for a term extending beyond T’s lease
Sommer v. Kridel (NJ, 1977)

· Law said L could no nothing and sue for rent (3), and had no duty to mitigate

· But court says there is a duty to mitigate, essentially eliminating option (3) in NJ

· Shift from lease as a conveyance to lease as a K – duty to mitigate in contract law

· But lease itself affirms availability of (3) – how can court ignore this provision?

· Contract law supplies court w/ mitigation rule that cannot be contracted around – so court can follow default K rules rather than parties’ intentions 

· Court also says unfair to T and wasteful not to re-let (policy reasons)

· L now required to mitigate – take reasonable steps to re-let premises

· Must show apt along w/ other available apts

· But can still reject prospective Ts on reasonable grounds

What if T had tried to sublet in Sommer rather than abandon property?
· No point in L refusing a commercially reasonable sublet once there is a duty to mitigate
· Could apply Kendall, but that was a commercial sublet, so have to argue that it also applies to residential property

Transfer of the Leasehold

· Under a lease, possession of the property shifts from lessor to lessee (but not full ownership)

· L can also transfer his reversion interest to 3rd party during term of lease

· When L transfers the reversion, transferee takes property interest subject to T’s leasehold interest 

· T can also transfer his leasehold interest

· Sublease ( T carves out an interest for sub-T which is smaller than T’s interest

· Assignment ( T transfers original interest to assignee

L / T questions (
1. Is lease void to begin with?

2. Abandonment? ( duty to mitigate (but could L mitigate?)

3. Constructive eviction?
Kendall v. Ernest Pestana, Inc. (CA, 1985)

· Issue: lease provided that T couldn’t sublet without L’s consent – can L refuse arbitrarily?

· Holding: L can’t withhold consent arbitrarily—standard of commercial reasonableness
· Again reflects move toward contract notions

· Also concerned about restraint against alienation

· Why aren’t L’s motives commercially reasonable?

· Refuses sublease b/c wants to sublet himself in order to take advantage of increase in FMRV

· Court says L can’t withhold consent in order to claim a surplus, b/c would be getting more than he bargained for

· Reasonable bases for refusing T at outset likely to be acceptable bases for refusal of sublet, i.e. poor credit, if they were going to use premises for something costly to other Ts, etc

· Case leaves open possibility that L’s clear and unequivocal reservation of right to be unreasonable (if in lease) may be upheld
Kendall doesn’t say whether “commercially reasonable” standard will apply to residential leases (
· At a minimum, should be just plain reasonable

· But can also justify granting Ls more freedom when dealing w/ residential property

· Often a more personal relationship

· Most residential Ts not bargaining for upside commercial potential (as opposed to T in Kendall)

· Residential leases often short-term; more flexibility is desirable for long-term commercial leases

· But also concerns about discrimination – so maybe want to extend higher standard to residential property

Javins v. First National Realty Corp. (DC Cir, 1970)

· Issue: whether housing violations that arise during term of lease effect T’s obligation to pay rent

· Marrable implied warranty of habitability wouldn’t apply b/c tenant pled that all violations arose after move-in (pled this way b/c under Brown, a lease is illegal if there are substantial Housing Code violations at time of leasing)

· Holding: if L violates Housing Code in a way that affects T’s health and safety, T is excused from duty to pay rent
· So implied warranty of habitability includes duty to maintain and repair – not merely a warranty about the state of the premises at time lease was made (Marrable)

· Under CL, would have to show breach of duty, substantial and permanent deprivation of enjoyment of possession and abandonment – don’t have all 3 here

· Now have implied warranty of habitability + implied duty ( and T’s obligation to pay rent is dependent on L’s performance of this duty
· Lease treated as K ( can’t contract around IWH (read into K), and material breach by one party excuses the other party (gets rid of independence of K)

HYPO ( T waives IWH rights for a $200 reduction in rent, but then stops paying rent b/c claims Code violations

· Does Javins apply?

· Conditions existed at time of lease

· But Javins court subsumed Brown situation in quasi-K model ( most courts say Javins applies even to obvious defects present at time of lease

· L will argue that T knowingly waived this right, bargained around poor conditions

· But don’t want to give Ls that much leverage – will end up where we started before IWH

· IWH means Ts must get at least our societal standard of housing – courts won’t allow them to make bargains for sub-standard housing

· But this will decrease the supply of low-income housing b/c Ls will either take sub-standard apts off the market or will fix them up and then raise rent

· Those that can’t afford to sue will be put on the street, and those who can afford to sue are those that could afford higher rent anyway

· But also have to think about cost to society of having sub-standard housing, i.e. disease, vermin, fire hazards, etc

· Here public policy overrides certain K provisions – court reading Leg determination (Housing Code) into lease

· Could Leg just establish rent control?

· Economists agree that rent control is bad for the economy – some stay in rent-controlled apts who could afford to move, some are still closed out of the market

· If court said no waiver, Javins applies (
· (1) could stay and withhold rent until violations fixed

· (2) could sue L to fix apt (specific performance)

· (3) also could receive K damages

· But Javins says premises may still be worth something (p.42 – court must determine what portion, if any or all, of T’s obligation to pay rent was suspended by L’s breach)

· Must determine FMRV w/ defects – which may be what T had contracted to pay (and was here!)

· Here have to treat contracted rate as what T agreed to may for a fully compliant apt and subtract how much it will cost L to fix apt – have to reject FMRV analysis

IWH ( most extreme example of court invoking K law principles to override the K itself

· Status to K ( new status relationship for residential leases

· Ls / Ts in systematically different positions, allowing bargaining has caused unfair leases

So now Ls / Ts have new standards and obligations, largely governed by the Leg
· Haven’t seen the same move to societally defined standard of suitability 
· Not the same inequality of bargaining positions
· Also no single reference point to make implied warranty of commercial suitability – commercial Ts use premises for different purposes
COOPS, CONDOS, & COMMON INTEREST COMMUNITIES
Alternative forms of entity property in which multiple persons enjoy possessory interests (
· Common interest communities – one party has possession, but another (often managerial association) has control over certain aspects of that possession (i.e. restrictions on sale, restrictions on use)

· Possessor deemed to be O in a fuller sense than T – own in fee simple absolute

· Managing entity typically agent not just for itself, but in interests of all residents together

· Coop / condo – Os own interior spaces, managerial association owns external areas
O of a particular unit doesn’t get all of the sticks in the bundle of usual ownership – gives up some individual autonomy for a form of collective self-governance

Nahrstedt v. Lakeside Village Condominium Assoc. (CA, 1994)

· Issue: whether a pet restriction contained in the recorded declaration of a condo is enforceable

· Holding: courts must enforce the covenants, conditions, and restrictions contained in the recorded declaration of a common interest development unless unreasonable

· Restrictions created by homeowner association / board subject to reasonableness test

· Presumed reasonable when in declaration of common interest development b/c reasonableness determined by common interest development as a whole

· Analyzed by business judgment rule (Pullman)
· Also restrictions set for in condo’s master deed have a presumption of validity – should be struck down only when arbitrary / in violation of law or public policy 
40 West 67th Street v. Pullman (NY, 2003)

· Issue: T kicked out by coop board b/c of his objectionable conduct
· Holding: business judgment standard governs a coop’s decision to terminate a tenancy

· Levandusky business judgment rule ( defer to board’s judgment as long as board acts:

· (1) for purposes of coop

· (2) within the scope of the board’s authority

· (3) in good faith

· Court opts for Levandusky standard – treats coop board a more like a corporation than a regular L
· Findings and decision of board are treated as competent evidence unless T shows that the board acted outside of factors 1-3 

· Not actually providing less scrutiny for Ts, b/c they have a chance to go before board and contest eviction before case even gets to court

· Pullman application of Levandusky suggests that it leaves open a way to further scrutinize certain decisions
· Possibility of discrimination comes up in (3) – lack of good faith

Lauderbaugh dealt w/ unfettered discretion (Lake Assoc acted in discriminatory manner)

· Restraint against alientation context

Kendall said discretion must be exercised in a commercially reasonable way 

· Commercial lease context

Levandusky + Pullman tell us to mesh coop law w/ standard outside of L/T context ( business judgment rule

· Will depend on particulars of each case

PROBLEM: PRIVATE COMMUNITIES
Law of neighbors

NUISANCE
A substantial non-trespassory invasion of another’s use and enjoyment of land [also see earlier section]
· Substantial = must be injury

· Non-trespassory = same thing can’t be a nuisance and a trespass (nuisance for intangible invasions)
· Use invaded must be use and enjoyment of land

· Must possess this interest to bring a nuisance claim (i.e. not usually employees, guests, etc)

· Intentional nuisance ( intentional use of one’s land that you know is going to cause harm
· To be actionable, must be unreasonable invasion of on-going activities that have known effects

Adams v. Cleveland-Cliffs Iron Co. (MI, 1999)

· Issue: is an invasion of an intangible object a trespass or a nuisance?

· Holding: nuisance law deals w/ airborne damage caused by particulates, noise, or vibrations

· Majority approach ( dust is more like fumes, something that is part of the environment – so actionable in nuisance, if at all
· Some courts put dust in trespass category, but also require harm

· Court here doesn’t want to soften the hard edge of trespass law by requiring harm / injury in certain cases, so instead treats dust as a nuisance

St. Helen’s Smelting Co. v. Tipping (Eng, 1865)

· Issue: claim that def’s use of smelting works caused gas, vapor, and odor onto plaintiff’s premises

· Holding: locality rule – must determine unreasonableness in light of locality / context
· Here jury found that copper smelting wasn’t suitable to the locality

· Court upholds finding although they don’t agree

Threshold test (CL)
· Substantial plus ( significant invasion of land = nuisance, presumptively enjoinable

· Utility of conduct is irrelevant ( only looks at the severity of harm

· Boomer
Balancing test (Restatement)
· Looks at harm + utility of conduct ( only activities that cause > harm than utility are deemed nuisances

· Hendricks 
Boomer v. Atlantic Cement Co. (NY, 1970)

· Issue: plaintiff wants injunction and damages from def’s cement plant

· Court follows threshold approach in finding nuisance

· Doesn’t talk about utility of def’s conduct until remedy determination

· Remedy ( preexisting NY rule says nuisance is enjoinable if crosses a certain threshold (which this does)
· Court issues an injunction to comply w/ this rule, but says def can end injunction by paying plaintiff permanent damages (expectation that he will do so)

· Permanent damages determined by lost market value ( how much plaintiff’s property has depreciated


· Once def has paid off permanent damages, will have a servitude on the land ( property right to commit a nuisance on that land

· Servitude stays w/ the land, regardless of who owns it

· Dissent says court can’t order plaintiff to sell a servitude 

· Says this is a taking of private property for private use

· But aren’t social utility considerations (reason for not granting injunction) = public use?

· Depends on what counts as a public use, here arguably the cement co (private party) benefits more than the public

If Boomer court had issued a real injunction (
· Plant would have closed down

· Unless technology had advanced to save plant (but court said wasn’t likely)
· Or unless plant had tried to bargain for an easement of servitude on plaintiff’s land

· But any plaintiff could holdout and cause plant to shut down

· Leg may have gotten involved, maybe changed basic nuisance law?

Restatement ( intentional activity going to be a nuisance only if it is unreasonable

1st test – harm vs. social utility

· Restatement (2nd) of Torts § 827 “gravity of harm” factors (
· (a) extent of the harm 
· How can court measure this?  Value of land effected?  Health risks?  Harm to others?

· (b) character of the harm
· (c) social value that the law attaches to the type of use or enjoyment invaded
· Would be very difficult for plaintiff to win in Boomer given social utility of cement plant

· (d) suitability of the particular use and enjoyment invaded to the character of the locality
· (e) burden on the person harmed of avoiding the harm
· Restatement (2nd) of Torts § 828 “utility of conduct” factors (
· (a) social value that the law attaches to the primary purpose of the conduct
· Boomer looks at value of cement – cost of making cement

· Also looks at jobs provided by the plant and tax revenues

· (b) suitability of the conduct to the character of the locality
· Tipping found locality wasn’t suitable

· Here may def may have legitimate reason for making cement on that spot, and in any event it wouldn’t be so unsuitable to balance away from def

· (c) impracticability of preventing or avoiding the invasion
· Court says only solution here is for def to shut down plant – so takes into account the full value of the operation

· But if could avoid harm by investing $X, that amount would be the value credited to defs

2nd test – serious harm

· Plaintiff gets damages ( equal to reduction in property value
· What market reflects as the burden of def’s activity on plaintiff’s land
Boomer court follows Restatement ( doesn’t want to grant injunction where social utility is high
Problems w/ Restatement
· Balancing pushes many plaintiffs into damages remedy, gives private party an eminent domain function

· Right to be free from nuisance = right to get injunction when harm outweighs utility, or otherwise right to get damages based on loss in property value

· Measure of harm is skewed and always will be when defined by market value

· No consideration of plaintiff’s idiosyncratic values, future harms, harms to people farther away, harms to ecosystem

· Restatement results in denial of injunction where full assessment would show that harm was > social utility 

· Are these reasons to reject balancing test altogether, or just to conduct it more generously? 
· Results in under-enjoining

CL threshold approach has effect of over-enjoining ( reasons for taking this approach 
· Legislature can set a different baseline if needed

· Assumption that Leg will better reflect actual social harms

· But if under-enjoin, Leg can always regulate more

· Could follow precautionary principle – err on the side of caution b/c don’t know about potentially catastrophic effects

· Boomer considered this in talking about whether court should make this kind of assessment for society as a whole

Nuisance law has been insufficient – legislature / public law has taken over
Spur Industries, Inc. v. Del E. Webb Development Co. (AZ, 1972)

· Issue: (1) when lawful operation of feedlot becomes a nuisance b/c a residential area springs up nearby, can the feedlot be enjoined? (2) if so, can the developer be required to indemnify feedlot operator?

· Court treats as a public nuisance

· Says public nuisance so injunction is justified, but since feedlot owner did nothing wrong and Del Webb “came to the nuisance,” required to indemnify him for cost of moving / shutting down

But imagine is a private nuisance under threshold test or Restatement balancing test (
· If conclude harm of feedlot outweighs its social utility, should issue injunction
· But Del Webb moved Sun City close to feedlot – feedlot was already there (“coming to the nuisance”)
· Defense doesn’t exist for public nuisances (which this actually was)
· Also policy reasons against discouraging residential growth – giving agricultural users a “coming to the nuisance” defense would give them a servitude over their neighbors’ land

· So not complete “coming to the nuisance” defense 

· What about a Boomer solution – injunction or pay permanent damages?
· Would be the equivalent of an injunction – feedlot not making enough money to pay large damages to Del Webb

Questions asked to determine outcome (
· (1) Do we want this activity to continue?
· Restatement says balance harm vs. social utility to answer this question (if not ( injunction)
· (2) Who should bear cost w/ respect to the 1st question?

· Even if harm outweighed by social utility, if doesn’t impose harm and def can pay without being shut down, may ask him to pay (Boomer)

· Essentially asking ( is it fair and reasonable for def to pay?

· 3rd test says may require def to pay damages even if it may shut him down, b/c harm is serious enough

Spur v. Del Webb (
· (1) harm > social utility, so should issue injunction

· (2) but is harm to def serious enough, and can plaintiff afford to pay costs that injunction will impose of def without effectively shutting him down?

· May make sense where plaintiff has caused nuisance (like here), and would get a windfall if def was required to pay damages to avoid injunction


· Courts haven’t really picked up on this solution ( CL doesn’t like making party who is suffering a nuisance pay to stop it

· Del Webb required to pay for injunction here
	
	Property Rule
	Liability Rule

	Plaintiff
	Rule 1

Plaintiff gets injunction
	Rule 2

No injunction; def pays damages

(Boomer)*

	Defendant
	Rule 3

Def can continue; no injunction
	Rule 4

Injunction; plaintiff compensates def

(Spur v. Del Webb)


*Boomer liability rule ( less than a property rule, seems to be giving private party eminent domain right

SERVITUDES
EASEMENTS ( right to use another’s property without liability
· Non-possessory interest in another’s land

· Protected against interference by 3rd parties, but no right to exclude

· Not revocable at will by either dominant T or serviant T

· Dominant T = holder of easement (extra stick in bundle)

· Serviant T = holder of land w/ easement (gave up or lost stick in bundle)
Types of Easements
· Affirmative easement
· DT has right to make active use of another’s land that would otherwise be a trespass or nuisance

· Includes right to commit nuisance
· Negative easement
· DT can stop ST from doing something they would otherwise have a right to do 

· i.e. DT can stop ST from putting up a wall that covers one of DT’s windows

--------------------------------------------------------------------------------------------------------------------------------------------
· Easement appurtenant (*CL presumes this unless specified)
· Benefits DT in use and enjoyment of a piece of land

· Runs w/ the land, not the individual
· Easement in gross
· Benefits DT personally – but not in connection with any piece of land

· Can also have a negative in gross easement 
· i.e. conservation easement – buy right to develop on land to stop others from developing
Easement Creation
· Express grant / reservation – written, occurs in connection w/ sale of land

· Implied – in grant of DR or ST after severance

· Implied in fact (from circs)

· Have to show that land was once owned by same O, who used one part of land to benefit the other part (and that it was necessary to do so)
· Implied as a matter of law (cases of necessity)

· Also have to show that land was once owned by same O

· Prescription – akin to adverse possession

· Have to show TO out of possession for SOL # of years and use that fits other elements (continuous, hostile, etc)

· Estoppel – by inducing reliance on permission to use land

· Have to show DT relied on ST’s permission and if that permission is revoked, will be to DT’s detriment

HYPO (
Does B have an affirmative easement appurtenant?

· Have to show prior unity of title, and severance of tracts under circs where easement can be implied

· Harder to imply reservation of easement than grant of one

· Schwab court very strict – says no necessity if can access by water

· Easements can be implied as a matter of law in cases of strict necessity, or based on facts

· Schwab court says must have evidence of prior use of easement before lots were severed

· Here B might be able to show that O was using road to get onto other part of lot before severance (but Schawbs failed to show this)

If take O out of the picture, what about a prescriptive easement?

· Need to show a distinct path used repeatedly over time

· Use must meet AP conditions

· Must have been hostile (can’t have had permission) 

· i.e. B was trespassing, but A has allowed it so has lost right

· Must have been open and notorious + continuous use

· Warsaw ( open, continuous use over a significant period of time creates a presumption that O didn’t grant permission

· Burden shifts to O to show that permission was in fact granted

· But many jds presume permissiveness unless party seeking easement can show otherwise (in order to not punish neighborly conduct)

What about an easement by estoppel?

· Have to show permission (prescription + estoppel are mutually exclusive)

· Also must show substantial investments made in reliance of permission / expectation that permission wouldn’t be revoked

· Don’t want to encourage A to wait until B must pay for easement b/c has invested a lot

· Should court grant easement but require B to compensate A for FMRV w/ full right to exclude others? (Del Webb solution)

· This solution hasn’t really been explored in this context – rarely any req that plaintiff must pay

B not getting an easement often must more costly than loss to A of granting easement in these cases
· Holds true for estoppel and prescription – don’t want to give A a windfall after he has either given permission or done nothing (and thus implied permission)
4 cases where would-be DT seeking valuable property right without express consideration 

· Schwab: bluff – implied easement
· Plaintiffs say implied easement b/c of necessity, since their land is otherwise landlocked

· But since plaintiffs themselves made their land landlocked, court says no easement

· Warsaw: delivery trucks – easement by prescription 

· Issue is whether person who gets easement by prescription should compensate other party 

· Court says not required, and would be improper to make DT pay to remove encroachments that interfere w/ use of his easement

· Holbrook: house – easement by estoppel 

· Court says easement by estoppel was established here b/c DT used the road w/ ST’s express or implied consent (used for travel and relied on to build residence on their property)

· Penn Bowling: use for non-DT 

Penn Bowling Recreation Center v. Hot Shoppes (DC Cir, 1949)

· Penn Bowling is overusing their easement 
· Overuse in a way that interferes w/ ST’s use – parking rather than merely driving
· Also overuse b/c using to get equipment to other building that isn’t entirely on dominant tenement
· Where express easement is appurtenant to one lot, use of easement for another lot is beyond its scope

· Question is remedy ( does ST get injunction?
· DT has to allow ST use of road – must stop parking
· Also has to stop using it for non-dominant tenement 
· Could move everything onto dominant ten., or could bargain for greater use of easement
· Court says ( until can extricate the uses on the dominant tenement and non-dominant tenement, enjoined from using the easement
· Would have to show other access to non-dominant tenement
· Underlying court’s decision ( using an easement beyond its scope (geographic scope, scope of use, etc) constitutes a continuing trespass
· And remedy for a continuing trespass is an injunction
· Also harsh automatic injunction rule sets up the right incentives for ex ante negotiations
· In all 4 cases, plaintiff could have avoided the problem by trying to bargain up front
Doctrines tinged by judicial attitudes (
· Look at situation in terms of ex ante bargaining

· Schwab, Penn Bowling ( see court saying you should have bargained first, so touch luck

· Soften situation in favor of DT / more lenient approach 

· Warsaw, Holbrook ( see court stretching to give DT right in situations where ST bears some responsibility in creating the circs

· But rescuing DT weakens incentives to bargain up-front

· Courts worried about giving extortionist bargaining power to ST

· Also reasonable that people forget to put something in a deed that they think of as a given

· Courts don’t usually award damages (set bargaining price themselves)
· But are increasingly open to the possibility, especially where both sides bear some responsibility for creating the predicament

Express easement
· Intent – referenced in deed

· Notice – actual or constructive notice (as a matter of law or fact)

· If properly recorded and reasonable that purchaser would discover if inquired
Non-express easement

· Circumstances of creation of easement

· Notice – same as express 

· But how get notice of easements created by court?

· If should be apparent upon reasonable inspection at time of purchase, purchaser is bound
Fontainebleau Hotel Corp. v. Forty-Five Twenty-Five (FL, 1959)

· Issue: plaintiff seeks to enjoin def’s construction of addition to his hotel
· The shadow from the addition would extend over plaintiff’s hotel pool

· Holding: court says not a nuisance – def built hotel addition on own lot

· No invasion of property

· Building on your own property is per se reasonable

· To treat as a nuisance, would effectively create an easement of light that plaintiff failed to buy

· Court is stingy w/ negative easements – recognizes only certain types, and by and large requires them in writing

· Even express written negative easements are more confined than other easements
COVENANTS ( generally about the right to insist on use or nonuse of land
Real covenants ( covenant attached to fee simple property that under certain circs analogous to L-T doctrine of running covenants will bind successors in an action at law
· For benefits of a promise to run w/ land (
· (1) intent for the burden to run
· (2) vertical privity
· (3) touch and concern
· Stricter requirements for burden of a promise to run w/ land (
· (1) intent for the burden to run
· (2) horizontal privity = relationship b/w promisor and promisee

· Restatement dropped this, but no court has adopted it – need grantor-grantee relationship

· (3) vertical privity = if someone succeeds to same state as original promisor/promisee

· If got lesser estate, no privity

· (4) touch and concern
· When one or more req missing, might still be able to get an equitable remedy
Equitable servitudes ( equity courts have been more accommodating in granting enforcement of covenants 
· Covenant respecting use of land enforceable against successive Os in equity 

· Whether or not enforceable at law – more like easements

· So real covenants are next to impossible b/c won’t have horizontal privity outside L-T relationship
· On exam would state this and then apply factors for showing equitable servitude

· Equitable defenses ( laches, estoppel, unclean hands
Tulk v. Moxhay (Eng, 1848)

· Issue: plaintiff sold property w/ covenant in deed for particular use and easement; property was then sold to def w/ no similar covenant 

· Holding: all purchasers subject to same conditions, provided there is notice
· Two elements must be met for burden of a promise to run w/ the land (
· (1) intent for the burden to run w/ land
· (2) notice to successive Os of burdened land

· And now also ( (3) promise has to touch and concern the land
For benefit of a promise to run w/ the land ( (1) intent and (2) touch and concern
HYPO (from Sanborn) ( O sells 6 lots to A, B, C, D, E and F in that order.  In deed to A, A promises to use land only for residential purposes; O promises that other land will be similarly restricted.  B starts building a gas station.
· Can A sue B?

· Has to show that B succeeded to the burden of O’s promise to A – did O’s promise create a restriction that applies to B?
· Have intent, and can say B had constructive notice b/c is on notice to look at all deeds in a common plan / from a common grantor (Sanborn)
What if all deeds contain buyer promises to only use for residential use – 

· If A starts to build a gas station, can B sue A?

· Benefit of A’s promise to O runs to all of O’s successors (post-promise)

· What if F put up gas station?

· O could enforce promise – but can A, B, C, D or E?

· Didn’t succeed to benefit of that promise – bought land before it was made

· How can A be entitled to enforce promise that F made to O?

· Need to show A, B, C, D and E as 3rd party beneficiaries of F’s promise
· Must show that promise was intended to benefit them – even if not express, can be implied beneficiaries b/c promise was only for their benefit

· To figure out 3rd party beneficiaries, figure out which grantees are part of the common plan that O reasonably had in mind when extracting promise from F

· Could also show that A got an implied reciprocal promise before F even came along

· If show A reasonably believed O was making implicit reciprocal promise that lots would be subject to same burdens

· Still have to show that F succeeded to the burden of that promise

· Once F finds out that O is a common grantor, will know must check all of O’s deeds to adjacent property (Sanborn)

· What if O hadn’t asked F to make such a promise in his deed?  And wouldn’t find express promises to other owners in other deeds?
· Supposed to see something that reveals a common plan – will go to record and find out common O

· Will then look at deeds – see that all deeds have same restrictions 

HYPO ( O owns 100 acres, sells off 8 lots for single family residential (SFR) use only to A–H.  Then sells 10 acre lot to Z, who starts putting up a store.  A wants to stop the store.

· (1) Is Z’s land restricted?
· A will say all neighbors bound by restriction, so Z’s land subject to it as well

· Implied negative covenant when A–H promised O that their lots would be restricted, implicitly promised that the same would be true for the rest of the land

· Looking at whether A–H had a reasonable expectation of this

· Could be based on map of the area plotted out, possibly a recorded subdivision plan; also things grantor said; etc.

· Looking for what might have led early grantees to suspect that subsequent lots would all be devoted to SFR use

· But mere fact of similar deeds to A–H won’t be enough—have to show evidence of a common plan, including Z’s lot, that let them to reasonable expect SFR use restriction on Z’s land

· Could also potentially have an express grant in O’s deeds to A–H promising entire common plot would be for SFR use only
· (2) Conditions change over time – lot presumed residential but Z buys years later.  Is Z’s land restricted?

· Concluded that O implicitly promised a restriction to A–H

· Z can argue he had no notice of this covenant ( did title search, found nothing

· But A can argue Z had constructive notice – depends on whether there was evidence of a common plan apparent at time of Z’s purchase (Sanborn)

· Can see common plan at time of deeds to A–H

· Z must observe enough now to have to go back and look at those deeds, and discern an implied negative covenant in order for A to prove constructive notice

· Based on what a reasonable person would have expected from deeds, not what A–H actually expected

· No notice = no injunction

If land was implicitly restricted, and Z should have known about the existence of that restriction ( Z can argue that the covenant had been terminated

· Can try to show commercial development in surrounding area

· Peckham – not so easy to make out equitable defenses

· Laches: if A–H watched Z put up store and didn’t enforce their rights for a long time

· Need to show (1) plaintiff had knowledge or reasonable opportunity to discover that he has a cause of action against def; (2) unreasonable delay in commencing that cause of action; and (3) damage to def resulting from the unreasonable delay

· Estoppel: if Z was given permission for such use and now A–H don’t want to grant permission anymore (but depends on the affirmative misleading)

· Need to show (1) an admission, statement, or act inconsistent with the claim asserted afterward; (2) action by other party in reasonable reliance on that admission; and (3) injury to that party when the first party contradicts or repudiates its admission

· Unclean hands: if Y also bought land and built store, and Y now bringing suit against Z
· Waiver: if enough has happened and residents have effectively waived the restriction, it is now unenforceable

· Abandonment of servitudes easier to show than abandonment of property rights
· i.e. if stop using easement or stop enforcing a covenant, may be deemed to have lost it

· Designed to bar enforcement of covenant when it has become inequitable as between the parties
When have common grantor, 3 predicate questions (
· (1) Is land subject to a restriction at all? (explicit or implicit promise)

· (2) Who can enforce restrictions beyond promisee and his successors in title?

· (3) Against whom can restrictions be enforced, beyond promisor and successors?

*Existence of a common plan often a key ingredient for each question

Termination of covenants
Bolotin v. Rindge (CA, 1964)

· Issue: restrictions limit use of property to SFR purposes only

· Changed conditions have made land worthless for residential use 

· Experts testify that commercializing land is the only possible use, and also that it won’t negatively affect the market value of neighboring land

· But court says market value isn’t determinative

· Important that neighbors are still getting the benefit of the restriction ( the original purpose of the covenant can still be realized

What about a Boomer option ( recognize neighbors’ entitlement, but recognize w/ liability rule (damages) rather than property rule (injunction)

· Here had a common O – his transactions make a different b/c Os bargained for and paid for an idiosyncratic value of certain uses

· Covenant put specific value on the right to be insulated from changed conditions

· And this is the bargained-for protected they are now seeking to enforce

· This is unlike the nuisance context – here court would have to substitute its own valuation for that which the neighbors actually bargained for already

Changed conditions doctrine rarely applied, unless changed conditions have come into the development itself – and then looks more like one of the equitable defenses

What if defendants were building a hospital instead?

· Could argue that enforcing covenant against the hospital violates public policy

· But do you have to show that this area needed a hospital?  That it needed one here?  Or does the fact that it is a hospital mean it should be allowed anywhere?

What if def was building a low-income housing unit?

· Could make general public policy argument

· Could make Shelley argument – assuming a largely white area and new unit would be largely for minorities

· Would need to show that intent of original covenant was to exclude minorities 

Peckham v. Milroy (WA, 2001)

· Issue: neighborhood covenant prohibits home businesses – enforced against def

· Def first argues that the covenant has been abandoned b/c other home businesses exist in neighborhood

· For abandonment, must show habitual and substantial violations – a few violations do not constitute abandonment

· Def next argues that public policy prioritizes child care

· But court says regulations against the prohibition of day care facilities in residential areas don’t limit private parties from making restrictive covenants that do prohibit that type of land use

Public regulation of land use and regulatory takings

ZONING
Village of Euclid v. Ambler Realty Co. (US, 1926)

· Issue: whether zoning regulations that exclude all business and trade from residential districts are valid

· Euclidean zoning – classes are cumulative, in higher classes can build anything from lower classes (i.e. can still build single-family residential home in a multi-family residential zone)

· Plaintiff challenged constitutionality of the entire ordinance

· Court says zoning regs are constitutional, citing public health, safety, morals and general welfare justifications
· Some regulations become constitutional over time, i.e. traffic regs

· About inconsistent uses of land and adjusting conflicts b/w those uses

· Analogizes to nuisance law – which both restricts and protects plaintiff’s rights

· Court says have to protect SFR homes from the nuisance-like impact of MFRs
· Origins of “Garden City” model (
· (1) segregation of uses is desirable

· (2) wholesome housing is the most important thing to protect – all else is subordinate

· (3) lots of open space – setbacks surrounding houses, lot size restrictions

· (4) protection against change – zooming meant to be quite static

· This proved problematic as society changed and promoted urban sprawl

· This case also stemmed from xenophobia and racism (though no explicit racial criteria in regs)

· Apt buildings in particular seen to be European imports, contrary to American ideal

· Also see this in Buchanan, which restricted sales of property to Blacks thru zoning

Surprising that the Euclid ordinance survived

· May have to do wit the lack of overt racism (unlike Buchanan)

· But Euclid and Buchanan had similar discriminatory effects – though Euclid achieved this in a facially neutral way (and many Justices also saw this as a legitimate aim)

· Also didn’t effect alienability—just uses (unlike Buchanan)

· And was also related to nuisance law
TAKINGS
“Nor shall private property be taken for public use without just compensation” – 5th Amend 

1. What counts as property?

2. What constitutes a taking?

3. What is a public use?

4. What counts as just compensation?
Eminent Domain ( entitlement protected by a liability rule
4. Just Compensation

· Compensation at FMV (hypothetical bargain b/w a willing seller and a willing buyer)
· Miller says calculate FMV at date of taking
· Requires making assumptions about permissive uses of the property

· Miller ( most profitable use, highest + best use – not including use that gov will make of the land (not including the special value the taker places on the property)

· Also don’t get to count assembly gains – value property may have if put together into one large tract w/ neighboring properties

· Market doesn’t usually take into account subjective / idiosyncratic value of property to O

· Often under-compensatory in home and business cases

· Transaction costs would dramatically increase if had to determine subjective value in each case

· And increased costs would make public projects more expensive generally

· But this assumes that eminent domain is really working for the public good

· Subjective costs would also be difficult to measure

3. Public use
· Limitation on gov’s eminent domain power
· If not for public use, gov can still try to buy through the market

· Kelo deals w/ question ( is economic development a public use?
· Precedent allows gov to transfer private property for renewed viable use:

· Berman – blighted property can be taken

· Midkiff – property taken from wealthy Ls and given to poor Ts for purposes of land redistribution

· Thomas (dissent) says must show use by the public

· Says Kelo means any time a party wants to upgrade land use, can try to get the gov to force the sale

· Area in question wasn’t blighted (though did have economic problems)

· But purpose here isn’t to benefit a private party (maj says not sanctioning such a taking)

· Here plan originated in gov (not private party) and project was partly about public use
· Kelo suggests that to show primarily private purpose (and thus unconstitutional taking), have to show that public benefits are merely incidental
· Can point to lack of use by public for public’s own sake

· Kelo implies that if a private party went to the gov (rather than the other way around), may point to a primarily private purpose

· Polltown ( is gov empowered to take land to transfer to GM for a large auto plant, after Kelo?
· Single private property O, and no public use of property itself

· For economic development arg to work, have to show some base level of economic problems (though doesn’t have to reach the level of “blighted”)

· Then OK as long as plan as a whole has economic development purpose – court won’t get into questions of value / long-term effect of that development

· Also relevant whether GM came to gov or vice versa
· (current events) Columbia U wants to condemn 20 acres to allow for an expansion

· To use eminent domain, NY requires a finding that this is a blighted area – not merely a depressed area, but one that creates negative externalities

· But pretend that NY uses fed requirements (Kelo) (
· Jobs likely won’t help particular community, but will help NYC as a whole

· So depends on how we define neighborhood

· Plan originated w/ Columbia – may raise suspicion that primarily for Columbia’s benefit

· But Columbia is a non-profit, so different than GM or another purely private co.

· Some property for public use, some restricted to university

· Is it a good enough basis under Kelo that the city would be better off w/ the expansion than without it?  Should it be?

Public trust test stricter than Kelo public use test (
· More respectful of property rights (there public property rights, here private)
· Should we treat private homeowners w/ more respect?
· Maybe we don’t want to give up public projects, but don’t want to screw over property Os either – so raise compensation, at least in the case of homes (i.e. 120% of FMV)
· Some states do this

· Others regulate use of eminent domain re: private homes (or prohibit such use of eminent domain)

Should courts be able to second-guess Legs about what the gov purpose is?

· Merrill (casebook author) suggests should ask ( assuming public purpose, is this the sort of situation where the gov should be able to use eminent domain? (force the sale of land)

· (1) where property is uniquely suited to gov purpose

· (2) where project requires assembly of various plots in a fixed location / continuous line

· Says eminent domain will then be self-policing – gov will only use when it needs to, b/c it is more expensive than buying land on the market

· And role of courts becomes making sure just compensation is paid
2. What does it mean to take property, short of actual condemnation (i.e. constructive condemnation)?

Regulatory Takings ( if gov regulates property in an especially severe way, regulation will be deemed a taking
Pennsylvania Coal Co. v. Mahon (US, 1922) [first case that suggests regulation can be a taking]
· Issue: gov statute forbids mining of coal where it will cause subsidence of residential structure above it

· Plaintiff used statute to prevent mining of support estate by O of sub-surface coal estate

· If state acted within police power to prevent serious harm to public, then it was not a taking

· Holmes (maj) says they didn’t ( gov must prevent harm to public but this reg doesn’t harm the public, so is a taking (very narrow view of police power)
· Land O had notice (so no public health and safety problem)

· Private property O would be getting a property right they didn’t bargain for (and they could have bargained for it)

· Also gov could have used eminent domain – can’t sidestep just compensation by using regulation instead

· Brandeis (dissent) says they did ( analogizes to nuisance abatement, so not a taking
· Not for court to say that notice satisfies public health and safety req – up to Leg

· Also says ex ante bargaining is irrelevant 

· Can’t contract away gov police power to protect public health

· Also the fact that this could have been accomplished through private bargaining or through eminent domain doesn’t mean Leg can’t accomplish through regulation (like easements of light and air)

· Property right may be regulated pursuant to police power ( but did gov go too far? 
· Maj says eliminated the right completely – took entire right to mine the support estate 

· Defines the right narrowly to include only support estate

· Brandeis says need to look at entire property – here also includes mineral rights ( so taking support estate rights is just a diminution in value of property

· Denomination problem ( how do we measure the right, in order to determine the importance of what the gov has taken?
· Brandeis analogizes to height restrictions – take away all your air rights, but don’t constitute a taking
· Says can’t separate a smaller interest that is part of the whole property
**Mahon is fundamental to takings jurisprudence—must reconcile all cases w/ Mahon!
Two questions (
· (1) Is there a literal taking?
· Was some right / interest taken that O had before gov action?
· Look at what rights Os have in land, taking into account conveyances
· If nuisance, not a taking (b/c O never had right to begin with)
· Asking ( did O have a property right to begin with, or is gov making explicit a limitation that was implicit (through police power, nuisance abatement, power to control a noxious use, etc)?
· (2) If some right was taken, is it a constitutional taking, requiring just compensation?

· Depends on denomination problem ( going too far depends on the extent of the diminution
· If all of a legally distinct estate is taken, that is going too far (Mahon)
· Property O must try to carve down the denominator so that everything has been taken ( conceptual severance 
· Brandeis accuses Holmes of doing this in Mahon 
· Question of to what extent you get to conceptually sever property rights is important!
· Also some takings allowed if they secure an average reciprocity of advantage ( burden / benefit the parties
· Brandeis says don’t need to show average reciprocity of advantage b/c Mahon reg is about harm prevention
· Also says we all benefit generally from broad gov power
Miller v. Schoene (US, 1928)
· Issue: statute requires cedar trees to be destroyed if they have cedar rust (which destroys apple trees)
· Holding: the statute is not a taking

· Court says cedar trees have become equivalent of a nuisance

· So gov order to destroy cedar trees is mere nuisance abatement, and no right was taken

· Court is willing to uphold this without closely questioning whether it is in fact a nuisance

· Police power limits are broader than CL nuisance ( nuisances can be perfectly innocent uses
Nuisance law to this point involved traditional noxious invasions – here have a purely reciprocal harm

· Since cedar tree Os aren’t at fault, why isn’t this a good place for court to use Del Webb solution and compensate them?

· Could say harm of trees > utility here

· Could also say don’t want to burden gov’s rational choice to protect the public through its regulatory power by making them pay

· But couldn’t apple tree Os do the compensating?

· Del Webb solutions are rare!
Penn Central Transportation Co. v. City of New York (US, 1978)

· Issue: plaintiff wants to build on Grand Central Stn up to the height that the zoning laws allow
· Landmark commission says no (Grand Central was landmarked)

· But does give plaintiff transfer development rt – can build above zoning limit on its other property

· Says takings clause designed to bar gov from forcing some people alone to bear public burdens that should be borne by the public as a whole ( here not a taking

· (1) Landmark preservation is within police power (wouldn’t have been under Mahon, but police power has grown since)

· Used to be valid exercise of police power = implied limitation
· But now have to choose which exercises are merely protection against noxious uses / harm prevention and which are exercises that secure some other benefit 
· If the latter, have to make further inquiry into economic impact of regulation
· Now Penn Central balancing test ( must look at importance of gov aims / benefits vs. harm to the owner
· (i) economic impact of the reg on the claimant (*most important factor)

· (ii) extent to which reg has interfered w/ investment-backed expectations

· (iii) character of the governmental action

· (2) Gov hasn’t gone too far here

· Plaintiff claims NY has taken its air rights via negative easement

· But Brennan says can’t separate this right from the entire property interest / rights in the parcel as a whole
· Implied reference to Brandeis (Mahon) ( no conceptual severance 

· Also regulation hasn’t taken all of plaintiff’s air rights – has just made them less valuable

· And the primary / existing use of the property is unimpaired

· If current use / use you expected to make of property is unimpaired + generating a reasonable return on your investment ( looks like won’t be adjudged a taking

· Plaintiff claims it was singled out – no average reciprocity of advantage

· Court say this might sufficiently make otherwise legitimate gov action a taking

· But says no singling out here – many parcels picked out by Landmark commission as part of a comprehensive plan that rationally selects property for landmark designation 

· Resembles Brandeis – benefits of living in the world (p.50)

· Fact that this O is more burdened than his neighbors isn’t enough – singling out is more about the opposite of average reciprocity of advantage

· Rationality vs. discriminatory action; comprehensive vs. not comprehensive ( comes down to gov’s justification

· Rehnquist dissent 
· Noxious use exception – not everything is within the police power, uses that aren’t harmful are outside of that power

· Discussion of servitudes ( says he would have a servitude here and in cases involving height restrictions

· Maybe means something more like easements?

As of Penn Central (
1. No question that something was taken

a. Could view as harm avoidance, but that is not the end of the inquiry
b. Court says cases aren’t about the noxious quality of the uses being regulated – but rather whether restrictions are reasonably related to the implementation of a policy expected to produce a widespread public benefit 

2. Gov regulatory power has expanded – but can’t serve as a free pass from takings, though may be dispositive in some noxious use cases

3. Primary factor in determining 2nd question = economic impact on O

a. Not based on how much was taken, but how much is left (denomination problem)

b. Court rejects Mahon-like conceptual severance – must look at parcel as a whole

Physical invasions

Kaiser Aetna v. United States (US, 1979)

· Issue: did plaintiff’s improvements to their private pond cause it to become subject to navigational servitude (and thus open to the public)?
· (1) Literal taking?

· Right to exclude – had been private property under HI law

· But once a body of water becomes navigable, shouldn’t it become subject to navigational servitude / right of public access?

· Court says gov’s failure to assert right of navigational servitude gave way to reasonable investment-backed expectations
· Pond was made navigable by O’s investments and efforts

· They never knew about navigational servitude 

· But no solid precedent for Os to rely on that they would still have right to exclude given that navigational servitude applies now

·  (2) Constitutional taking?

· Court says the regulation goes too far (
· No real discussion of how severely the reg will affect Os economically

· Comes down to physical invasion issue
· Right to exclude falls within a category of interests that the gov can’t take without compensation

Does Kaiser Aetna’s create a bright-line rule that gov-imposed physical invasions are always a taking?

· Would be consistent w/ Rehnquist’s idea that gov-imposed servitudes are a taking (Penn Central)

· Can’t answer based on this case alone b/c court also discusses reasonable, investment-backed expectations – were they part of the answer to question (1) or (2)?

PruneYard Shopping Center v. Robins (US, 1980) 
· Issue: shopping center wouldn’t allow anyone to distribute petitions; state SC said must allow people to exercise their free speech rights 
· Court says not a constitutional taking, despite being a literal taking of the right to exclude

· Property was already open to the public

· O could still set time, place, and manner restrictions

· Guarantees that right won’t impair the use of property; no economic impact

· Says must have certain threshold of economic impact to be a taking

· So Kaiser Aetna not saying any physical invasion is automatically a taking ( must engage in balancing test also looking at economic impact (which was great in K A)

· But still thumb on the side of Os when dealing w/ physical invasions

· Also says states have more latitude in defining limitations of property rights than the fed gov does 

· Marshall concurrence – states have broad power to define and redefine property rights – don’t want to freeze them

· But that power isn’t unlimited – there is a core sphere of private autonomy / liberty in which state can’t interfere, and some property rights are entwined w/ this core (SDP rights)

· Says core not even approached here

Why didn’t PruneYard court say there is no literal taking here b/c just a recognition of limitations that were always implied in the state const?

· Court proceeds as if dealing w/ a new statute – doesn’t treat as a preexisting provision

· So maybe significant changes in state constitutional law or CL can be reviewed as takings when the state court interprets them anew ( judicial takings
· Court assumes constitutional interpretation is equivalent to a new state statute ( literal taking of a right previously possessed

· But not a constitutional taking here, b/c of free speech rights
Loretto v. Teleprompter Manhattan CATV Corp. (US, 1982)

· Issue: whether a minor but permanent physical occupation (PPO) of O’s property authorized by gov constitutes a taking (here was a TV cable)

· Court creates a per se rule that all PPOs are takings – economic impact only matters in calculating just compensation

· PPOs entirely take away O’s right to exclude and right to use and possess w/ respect to the portion that is permanently occupied

· And rights to exclude and possess are primary – justify stronger rules than right to use and enjoy (nuisance stuff)

· Cites Kaiser Aetna where court stressed importance of right to exclude

· Differentiates b/c that just involved an easement of passage rather than a permanent occupation of land – so not a per se taking
Nollan v. California Coastal Commission (US, 1987)

· Issue: CA says Nollans must allow public right of access in order to get construction permit 
· Would this easement be a taking if imposed outright?

· Court says would be a permanent physical occupation

· But what about PruneYard?

· There O had already allowed public onto property – so not a PPO

· What about Kaiser Aetna?  Why not a PPO there?

· Dissent said when using navigational servitude doctrine, just making explicit an implicit limitation on land

· But majority said the navigational servitude was irrelevant

· How to distinguish b/w easements?  Land vs. water?

· Use of land makes Nollan more of a classic right of way easement than K A, so court pushes closer to description as PPO / per se taking

· Since if would be, is it nevertheless OK if gov makes it a condition precedent to granting permit?

· Comes up under exactions

Use Restrictions

Keystone Bituminous Coal Assn. v. DeBenedictis (US, 1987)

· Issue: is new PA mine subsidence legislation a taking?
· Leg enacted statute b/c concerned w/ public externalities – public harm akin to a public nuisance

· Brandeis (in Mahon dissent) said reg was abating a nuisance, so not a taking

· Here court says reg is abating a nuisance, but also looks to economic impact analysis

· Now that the police power has been expanded, more difficult to figure out which statutes are truly abating nuisances – so nuisance abatement isn’t the end of the discussion

· Recognition of a different range of harms – aesthetic + environmental harms

· But unclear whether harm prevention is ever dispositive anymore, or whether everything now subject to Penn Central balancing test

· Court says reg is not a taking (opposite holding from Mahon)
· Reasonable return of investment ( can still mine a lot of their coal

· Doesn’t carve out support estate as denominator – support estate is an adjunct to either mineral estate or surface estate

· This could have also been held in Mahon, but state here did a better job explaining why conceptual severance doesn’t make sense here

· Court says Penn Central “forecloses reliance on such legalistic distinctions within a bundle of property rights” (p.55)

· But unclear what court would do if coal co. sold off this particular portion of coal, so diminution in value would render estate valueless

· Reinforces Penn Central ( the denominator is the whole parcel

· Threshold for showing a taking is then pretty high b/c if still some profitable use O can make of land / property, seems no taking will be found
Lucas v. South Carolina Coastal Council (US, 1992)

· Issue: statute barred plaintiff from erecting homes on his beachfront land, making it valueless

· (2) Assuming this is a taking, is it constitutional?

· Court says per se taking when eliminates all economically viable use

· But this doesn’t mean all use – could camp, etc

· And doesn’t necessarily mean all value – b/c court doesn’t tell us what value is left
· So Lucas per se rule means ( if can’t build anything that can generate income, counts as eliminating all economically viable use
· Rule prohibiting all permanent structures violates this per se rule

· But still some limitations on property rights – gov can still enjoin nuisances, etc
· Gov’s power to regulate all economic use now limited to what it could regulated in public and private nuisance law ( if the regulation merely replicates what could have been accomplished under nuisance law (or if a gov't imposed easement merely replicates the access rights that already existed under a public prescriptive easement, e.g.), there can be no taking; nothing has been taken because the limitation on use/rt to exclude was built into O's title
· What counts as a limitation that adheres in title must be somehow analogous to / as traditional and established as public and private nuisance law

· Lucas arguably revives conceptual severance move – Mahon still good law so court can go back to it (but this is all dicta!)

· If Lucas revives conceptual severance, whole host of per se / total taking cases:
· Property can be divided up under state law – geographically, in layers (air rts, mineral rts, support estate, etc), by time (length of lease, etc), and functionally (easement, servitudes, etc)
· So entire course conceivably comes back in under takings law

What does Lucas tell us about nuisance abatement?

· Not enough for Leg to say they are abating a nuisance – must show that Lucas’ building on this property would be enjoinable as a nuisance under pre-existing principles

· And here looks like Leg was trying to prevent harm in the aggregate

· Doesn’t matter anymore that Lucas’ action may contribute to a nuisance – too easy for gov to claim this, so must show individual nuisance (at least under per se rule)

· When literally nuisance abatement under pre-existing law, flat out exception that will not be a taking

· Otherwise just going to be one factor in the balancing test 
· But unclear how this would be applied if came up in a case like Penn Central
· Estlund: exception for restrictions in title under background principles is a total defense of a gov action under balancing test too
· Answers initial question ( was anything taken at all?

· So exception to Loretto and Lucas per se takings

Two categories of regulatory takings (
1. Physical invasions

a. Temporary invasions ( subject to balancing 
i. PruneYard – not PPO b/c property was already open to public

ii. Kaiser Aetna – not a permanent occupation b/c people are coming and going

b. Permanent physical occupations ( per se takings

i. Loretto – permanent means indefinite; occupation means taking up land all the time – coming and going is not enough

1. Easement (non-possessory use and enjoyment of another’s property) vs. taking possession (Loretto)

ii. But Lucas dicta hints that PPO may not be a per se taking (p.74)

2. Use restrictions

a. Lucas – per se rule for restrictions on land that eliminate all economically viable use

i. Exception for restrictions that came out of background law (e.g. nuisance, necessity)
ii. But what about statutory restrictions (e.g. zoning, landmark) 

Lucas’ 2 questions (
1. Which limitations inhere in title?

a. Temporal dimension – was limitation being challenged already in existence?

i. Property Os will try to argue that the doctrine in question is novel, so can be analyzed as a taking (i.e. PruneYard)

b. Courts will stand in judgment on the novelty / innovativeness of new state regs in takings law – how do they determine if nuisance exception is from background law?
i. CL ( is there a nuisance case that has banned action banned in regulation?
ii. Restatement ( balance harm vs. utility / social value

1. Applying Restatement – look at particular use that gov wants to enjoin

2. Not looking at what leg did when it enacted reg – this is a focused, CBC analysis based on particular facts

2. What counts as a denominator for deciding when per se rule vs. Penn Central balancing test applies?

a. Palazzolo, Tahoe-Sierra

Denominators (post-Lucas)

Palazzolo v. Rhode Island (US, 2001)

· Issue: O1 owns property; statutory limitation enacted.  O2 buys property; can he sue against the statute?

· Stevens’ dissent – O2’s reasonable expectations defined by state of law when he bought the property

· If taking, O1 could have brought a claim 

· Majority says this would set an expiration date on the takings clause
· If the statute is a taking, O2 should be able to raise claim against it – O2 bought a piece of land and a takings action

Could we put a statute of limitations on takings claims?

· Restriction is continuing violation – ongoing injury

· Every day is a new restriction, so could bring a suit whenever about present injury (SOL would run on past injuries due to reg)
· But if ongoing injury, how can we set just compensation?
· Courts won’t say no loss b/c land bought w/ restriction in place 

· Price you pay reflects the possibility that you will prevail in a takings claim (post-Palazzolo) – and that price = the possibility of just compensation or removal of the regulation (if too costly for gov after suit)

Nuisance law is an inherent limitation on title 
· Doesn’t do well w/ harms to ecosystem, latent harms, or aggregate harms

Statues aren’t necessarily inherent limitations

· Statutes have picked up where nuisance law left off (see limitations above)

· As a result, nuisance law hasn’t grown as much as it should have, and is limited / stunted

Lucas as clarified by Palazzolo (
· Scope of leg’s regulatory power is constrained by what courts have done in nuisance cases – will be judged against baseline of nuisance law (bottom line in chart)

· But we said nuisance law is inadequate!

· Why set baseline at nuisance law / CL cases as opposed to decisions made by leg?

· Past statutes are accessible – why are past decisions better?

· CL provides a check – fact-specific fairness analysis and takings law supposed to be responsive to individual in fact of majority / gov

· Makes sense to look to courts rather than leg (a fundamentally majoritarian inst)

· Also some members of court want takings power to exist to challenge unreasonable leg
· Palazzolo a terrific vehicle for achieving de-regulation ( allows developers to go after onerous regs irregardless of how long they have been in effect
· Suggests a natural rights basis to property rts against which to judge statutory intervention—challenging notion that property rts are based in private law

· Seems to deny that property rights are subject to an implied limitation based on what is necessary for the public interest

· But depends on how we define the denominator
Have to figure out what baseline is after Palazzolo ( at what point in its pursuit of public good does gov go beyond reciprocal advantage as b/w LO and public at large?
· Modest answer ( only have to ask ‘was this reg a taking when it was enacted?’

· Expanded version of positivism 

· Requires inquiry into reasonable investment-backed expectations of original O

Palazzolo’s claim not foreclosed – effectively bought land + takings claim

· Now have to decide whether falls under Lucas per se rule or Penn Central balancing test

· Depends on how denominator is defined

· Case doesn’t say that when you have property geographically divided up, can’t use those separate lots as denominator

· Yet to see whether Palazzolo is beginning of assault on positivist basis for rights

· If dissent had their way, all regulations would become built into land as soon as title passes

· This would give the leg a lot of power

· But notion that there is some traditional core that leg can’t regulate (SDP natural rights) ( core is about economic value

Tahoe-Sierra Preservation Council v. Tahoe Regional Planning Agency (US, 2002)

· Issue: is a moratorium on development a per se taking?

· Lucas says per se taking if eliminates all economically viable use, First English establishes temporary takings – could argue that there should be a temporal carving out for time during which right to develop is totally lost

· Court rejects the idea of a temporary taking

· Says denominator is the whole parcel ( geographic boundaries and estate that O owns in total duration (can’t chop up into temporal parts)
· Also this was an explicitly temporary taking (different from First English)

· If court had held otherwise, any moratorium or even a delay granting a permit would be a per se taking

· So not a per se taking – back to default Penn Central balancing test
· Look at economic impact, reasonable investment-backed expectations
After Tahoe-Sierra ( 

· Lucas rule = all economically viable use of the entire parcel for the entire time of O’s title is a taking
· Anything less goes to Penn Central balancing test
Denominator questions:

· Would buyer have a total takings claim (
· If another O in Tahoe had bought leasehold for less time?

· If Penn Central had already sold air rights before restriction?  

· After Palazzolo, can obtain a total taking by tailoring after restriction is imposed?

Exactions

Nollan (also on p.46)
· (1) Outright easement would be a taking

· (2) Can easement be imposed as a condition of granting plaintiff’s permit?

· This is extortion – gov holding the permit over Nollan’s head to try to get something for which they would otherwise have to pay just compensation

· Would encourage gov to require permits for everything so they could seize property rts

· There must be a connection b/w the regulatory purpose and the condition gov is seeking to exact

· Issue is about what degree of connection you need 

· Majority ( need an essential nexus – more than rational relationship

· If nexus is close enough, even a condition that would otherwise be a taking could be valid

· Here gov could require Nollans to create a public viewing spot, b/c secures the same public interest that the permit process was designed to protect
Dolan v. City of Tigard (US, 1994)

· (1) Some of conditions would be a taking if imposed outright

· (2) Can they nonetheless be imposed as conditions on permit?

· Court expands on Nollan ( to justify exaction must show:

· (1) essential nexus

· (2) qualitative link ( proportionality b/w burden imposed on O and burden that O’s development would impose on public

· Requires individualized effort to quantify what good condition will do in relation to the bad the gov is trying to avoid

Permit w/ condition vs. permit denial

· If answer to (1) is no, then not in the land of exactions

· If answer is yes, next have to ask if denial of permit would be a taking

· i.e. if Nollans hadn’t built anything on the land, asked for permit and gov said only w/ easement – then Nollans wouldn’t be able to use their land at all if permit was denied

· Can’t put O to choice b/w taking (no permit) and taking (permit w/ condition that would be a taking if imposed outright)

Nollan / Dolan test ( applies to cases where condition would be a taking if imposed outright but denial of permit wouldn’t be a taking b/c of essential nexus
HYPO ( O wants to develop 25 of his 500 acres.  Gov says will be increased runoff, so will grant permit only if O grants conservation easement on 400 acres.

· (1) Does gov action take something O had before?

· Not PPO—regulation of use ( if no, end of inquiry

· O will argue elimination of all economically viable use

· But is there a way to carve out the 400 acres as a separate denominator after Tahoe?

· If not, Palazzolo seems to say not a taking

· Maybe O subdivided property before permit process – but unclear after Tahoe whether subplots constitute separate denominator

· And what if O subdivided post hoc, i.e. after reg passed but before applying for permit?

· (2) If outright imposition is a taking, is it a taking to exact as a condition?

· (a) Would denial of permit be a taking?

· Normally answer is no ( so go to Nollan / Dolan test

· Only yes if O can’t do anything without a permit – i.e. a ban w/ an opportunity for an exception (Lucas)

· (b) Nollan / Dolan 
· Easy case for essential nexus

· Issue will be rough proportionality ( will determine constitutionality of many development schemes that use exactions

· But Dolan doesn’t give us much guidance
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