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Citizenship

Naturalization power: Art 1 § 8(4)

“Citizenship” defined in 14th Amendment


also establishes the rights associated with it


1873 Slaughterhouse cases



interpreted “privileges and immunities” narrowly


Bickel: citizenship should only play a minimal role in granting rights

Rehnquist:  citizenship is a valid “suspect class” because it is established as a classification for determining rights according to the 14th Amendment

Can provide other forms of citizenship beyond 14th Amendment


authority comes from Necessary and proper clause (Art. 1 § 8(18))


even though its not clear that jus sanguinis is necessary

Citizenship by Birth

By location: Jus soli

controversy—illegal immigrants having children in US


c. 1985

Shuck & Smith: “jurisdiction” doesn’t apply because these ppl have not consented to US laws and US has not consented to their inclusion

Neuman: at time of Dredd Scott, citizenship was based on consent to social contract.  14th Amendment must be meant to overturn this idea

“All persons” is inclusionary, the only exceptions are under the “subject to the jurisdiction” requirement, such as children born to diplomats, etc. (Wong Kim Ark)

 “jurisdiction” means subject to the laws of the US.  Since Indians have their own laws, they are not US citizens by jus soli (Elk v. Wilkins) (overruled by INA § 301(b)

By parentage: jus sanguinis

based on citizenship of parents: INA § 301 (c)-(e), (g)-(h)

continues the sense of community to those living abroad

but narrowed to avoid allowing a class of expatriates to transmit citizenship indefinitely

1. no transmission of citizenship if parents have not spent time residing in the US before child’s birth

2. 1934-1978—child had to establish residency in the US for a number of years during a specific period.

held constitutional by Afroyim v. Rusk

if Congress has the power to give citizenship, it can also revoke it

Children born out of wedlock: INA § 309

Automatically acquires birth of mother 309(c)

but if father is the citizen, must do additional things 309(b)

although distinction between father + mother, held to be constitutionally valid


rational basis:  1.  to establish proof of biological relations

2. to assure that parents establish relations with their children

(assumes mother is always present) –(Nguyen v. INS)

Weil:  Jus soli was adopted first because of feudal system of subject-hood.  No longer valid after French revolution.  Jus sanguinis allowed expatriates to stay connected.  Was not seen as racist until its use during Nazi regime.  Still the best option when borders are unstable.  No causal link between national identity and nationality laws.

Naturalization

see also INA §§ 327-330 for nationalization through armed services

Residency and physical presence

INA § 316(a)(1)

1.  reside continuously in the US for 5 years as a lawful permanent resident

2.  physically present in US at least ½ the time in the 5 years immediately prior to filing petition for naturalization

3.  reside in the district in which petition is filed for at least 3 months

purpose is to create a period of “probation” that will enable candidates:

1. to discard foreign attachments

2. to learn principles of US system of government

3. to develop an identification with the national community

“residence”—based on actual abode, not where alien intends to live  INA § 101(a)(33)


relaxed residency if served in US Armed Forces for 3 years /during wartime §§ 328, 329

“continuously”—INA § 316(b)

absence of more than 6 months but less than 1 year breaks continuity unless attorney general is satisfied that the alien did not abandon residence

absence of a year or more breaks continuity


have to start the 5 years again—see exceptions in the statute (also § 316(c), § 317)

if married to US citizen:  INA § 319(a)

only have to reside in US for 3 years before petitioning

have to live in marital harmony w/ citizen spouse those 3 years

Age

INA § 334(b)(1) applicant must be at least 18 years old

“derivative citizenship”—child obtains citizenship through naturalization of parents (§ 320)


adopted children now included through § 320(b)

English Language Proficiency

INA § 312(a)(1)—must demonstrate an understanding of the English language, including reading, writing, and speaking

exceptions for those over 50 and 55 § 312(b)(2)

purpose is to establish unity among its citizens through a common language

Knowledge of Civics and History

INA § 312(a)(2)—must demonstrate knowledge and understanding of history and principles and forms of US government (but for what purpose?)

Good Moral Character

INA § 316(a)(3)—must have been and still is of good moral character


def’s of not good moral character:  §§ 316(c), 101(f)

Attachment to Constitutional Principles

INA § 316(a)(3)—must establish attachment to Constitutional principles and favorable disposition to the good order and happiness of US

“good order, etc” means belief in the political processes of US, satisfaction with life in the US, and hope for the country’s future progress and prosperity

purpose: to admit only those who are in good accord with the basic principles of the community

Not attached to constitutional principles if belong to Communist Party / totalitarian § 313(a)(4)

Oath of Allegiance

INA § 337(a)—renounce foreign allegiances

Rights of Aliens

14th amendment “equal protection” applies to aliens regardless of color—Yick Wo v. Hopkins


“equal protection” applies to federal government through Bolling v. Sharpe

Compelling state interests permitting classifying aliens

“public interest doctrine”


can discriminate against aliens if it supports a public interest (Traux v. Reich)

narrowed by Takahashi v. Fish & Game Comm’n

cannot distinguish between privilege and a right (Graham v. Richardson)

examples of interests:

fiscal integrity

limiting welfare spending to citizens not valid interest (Shapiro v. Thompson)

but can limit spending by employing only citizens (Crane v. New York)


possible reason—employment not a fundamental right, so rational basis

federal government has more freedom to limit spending on aliens than states


reason: they have the power to make immigration law (Matthews v. Diaz)

Koh: federal interests are often more compelling than state interests, or at least more often protected by federal question doctrine

Allowing only citizens to be TSA screeners addresses a valid nat’l security interest


limiting the right to vote to citizens also addresses a valid state interest (what is it?)

Federalism
Congress can exclude whomever it wants, because of the nature of sovereignty

(Chae Chan Ping v. United States—“Chinese Exclusion Case”)

Graham v. Richardson:

denying fundamental basics like welfare amounts to a denial of abode


Congress alone has power to exclude aliens, states cannot effectively deny them abode

Pre-emption:  Congress alone has the power to make immigration law


this means all laws that effect immigrants, even welfare law


if Congress did not make a particular law regarding immigrants, states may not do it

ex. Congress only excluded aliens who already need welfare, not those who need it after they come to the US.  Congress intended aliens with new conditions to be entitled to welfare

Matthews v. Diaz:

Congress’s power to make immigration law allows it to violate “equal protection” against aliens


same as “denial of abode” argument in Graham—Congress can exclude whoever it wants


therefore, can “deny abode” through denial of benefits, if it wants

Illegal Immigrants

not a suspect class, because their presence is illegal, but:

· requiring tuition affects the children, who have not come voluntarily

· lack of education will affect their opportunities in life and create a burden on society

if not complying with a federal law, and if no compelling state interest, then can’t do it

ex. can’t force illegal immigrants to pay tuition to attend public school (Plyler v. Doe)

Congress can make laws against illegals similar to those against legal aliens 


1996 Welfare Act has reasonable basis of self-sufficiency, etc. (Chicago v. Shalala)


but the Act’s authorization for states to limit aid to legal immigrants is unconstitutional



results in non-uniform enforcement of immigration law (see Graham “abode”)



(Aliessa v. Novello( NY case)

Admissions

Application Procedure

§ 204

visa petition filed by someone already in US (see exceptions)



family member = petitioner



the one wanting to immigrate = beneficiary

BCIS approval(closes US consular facility(applies inadmissibility grounds § 212(a)

If already lawfully entered US, then adjustment of status § 245

Family-sponsored (reunification)

Categories

immediate relatives (no ceiling—§ 201(b)(2)(A)(i))


spouses, children and parents if petitioner is over 21


“child”—must be under 21 years old § 101(b)(1)

INA § 203(a)—subject to ceilings

1. unmarried sons / daughters of US citizens

2. spouses + unmarried sons / daughters of lawful permanent residents

3. married sons / daughters of US citizens

4. brothers / sisters of US citizens

can attach a spouse / child of beneficiary as a “derivative beneficiary” § 203(d)

if born / married after immigration granted, then must go through process #2 above

Ceilings

INA § 201(c)


minimum / “floor” established by § 201(c)(1)(B)(ii)


ceiling can be “pierced”= “pierceable cap with a floor”

Marriage

proxy marriages excluded—INA § 101(a)(35)

same-sex marriage excluded:


not defined by INA, so take dictionary definition: between man and woman

(Adams v. Howerton)

Sham marriages


can’t get immigration based on spouse’s citizenship, if your marriage is a sham


Bark v. INS 

evidence of separation is not enough to find that the marriage was not bona-fide



focus should be on the couple’s intentions when they first got married


1986 Amendments: INA § 216



conditional green card—2 years




counts towards residency requirement for naturalization—§ 216(e)



must petition to have conditions removed within last 90 days of period




both husband and wife must petition together




can request a waiver—alien bears burden of proof § 216 (c)(4)





battered spouses can obtain removal of conditions §216(c)(4)(C)



status terminated if marriage found sham, condition removed  if valid § 216(d)(1)




if terminated, DHS bears burden of proof § 216(b)(2), (c)(2), (c)(3)



heightened requirements for fiancé(e) visas §§ 214(d), 245(d)(adj. status



restriction on future immigration if involved in marriage fraud §204(c)

Employment

Categories

INA § 203(b)

1. priority workers

a. aliens of extraordinary ability

b. professors / researchers

c. multi-national executives

must be initiated by employer—§204(a)(1)(D)  (except (a) above)

2. professionals (advanced degrees / exceptional ability)

services must be sought by an employer in the US § 203(b)(2)(A) 

3. Skilled workers, professionals, others (ex. unskilled workers)

requires labor certification § 203(b)(3)(C), § 212 (a)(5)(A)(i)

4. “Special immigrants” defined by § 101(a)(27) such as clergy

5. Investors

Labor Certification

Procedure INA § 212(a)(5)

eligibility based on schedules:


schedule A = short supply (if on this schedule, do not need certification)


schedule B = sufficient workforce (if on this schedule, certification will not be issued)

if not on either schedule, employer can initiate labor certification:


employer files form with state workforce agency (SWA)


SWA checks for prevailing wage requirements


recruitment—employer must advertise the position to the public for 30 days



if no one applies in that time, certification will issue



Reduction in Recruitment (RIR) streamlining:




employer must demonstrate that occupation has

little / no availability





no restrictive requirements, and 





prevailing wage




recruitment over 6 months before filing—employer proves this




frees employer from SWA

Diversity

ceilings by country based on immigration statistics § 203(c)

threshold requirements:

1. high school education / equivalent or
2. within 5 years preceding application, at least 2 years of experience in an occupation requiring at least 2 years of experience/ training

random lottery selection § 203(c)(2)

Refugees

covered in later section

Constitutional authority

even though the categories and requirements for admission implicate citizens by their relationships to the alien seeking entry, it is still within Congress’s authority (Fiallo v. Bell)

Inadmission

INA § 212(a)

applied by consulate office and the inspector at the port of entry § 221(h)

adjustment of status must also pass these categories §245(a)

must pass inspection to be considered “admitted” §101(a)(13)


inadmissibility grounds applies to aliens who have entered but were not admitted


Entrant Without Inspection (EWI) § 212(a)(6)(A)(i) –how removal is determined

Circumstances necessary to be “seeking” admission


defined by § 101(a)(13)(c)


if already an LPR, government bears the burden of proving that he is seeking admission

Waivers


discretionary when involving nonimmigrants § 212(d)(3)


if new immigrant / LPR seeking admission, less options:



waiver for criminal behavior § 212(h)



health-related conditions § 212(g)



fraud in seeking immigration benefits § 212(a)(9)(B)(v)




requires a spouse / parent who is a citizen / LPR



waivers for victims of domestic violence: 




§212(a)(4)(C)(i), (a)(6)(A)(ii), (a)(9)(B)(iii)(IV), (h)(1)(C), (i)(1)



no judicial review of waivers under § 212 (h) or (i) ( § 242(a)(2)(B)(i)

labor requirements for H-1B non-immigrants: § 212(n)

President can suspend entry of specific classes of immigrants § 212(f)

removal proceedings under § 240


expedited removal

2004 expansion now includes aliens found in the country



1. determined inadmissible under § 212 (a)(6)(C) or (7)



2.  present in the US without having been admitted / paroled following inspection



3.  encountered by immigration officer within 100 air miles of US land border



4.  not continuously present in US for more than 14 days (burden of proof =alien)

Deportation vs Exclusion

deportation grounds are primarily based on conduct after admission


therefore, applies only to those who have been admitted



non-citizens who were inadmissible at time of entry deportable § 237(a)(1)(A)



if calculating # of years since admission, adjustment of status counts as admission




not based on statute / supreme court ruling,  7th cir. disagrees


compare § 212(a) (inadmission) with § 237(a) (deportation)

Constitutional Authority

Deportation, like exclusion, derives from sovereignty and national security concerns

It is not a punishment, so doesn’t implicate 5th amendment  (Fong Yue Ting v. United States)

but if a measure is not procedurally necessary to conduct the deportation, it deprives a person of liberty under 5th Amendment due process clause 

ex. hard labor (Wong Wing v. United States)


deportation statutes are read in favor of the alien because it’s a harsh measure

(Fong Haw Tan v. Phelan)

Grounds for deportation may be based on associations protected by the 1st Amendment


(Harisiades v. Shaughnessey)

if no federal law addressing the association, deportation must be based on valid grounds even if underlying reason is because of the association

(Arab-American Anti-Discrimination Committee v. Reno)

reason—legal aliens protected by 1st amendment (Bridges v. Wixon)

Crimes

for definition of conviction and for calculating sentence, see § 101(a)(48)

Moral Turpitude

for inadmission: § 212(a)(2)

for deportation: § 237 (a)(2)(A)(i), (ii)


must be committed within 5 years after admission: § 237(a)(2)(A)(i)(I)

definition

since not defined by statute, courts decide—“common law” of moral turpitude

Black’s law dictionary: “an act of baseness, vileness, or depravity in the private and social duties which a man owes to his fellow men, or to society in general, contrary to the accepted and customary rule of right.”

an act that was at common law intrinsically and morally wrong

anything done contrary to justice, honesty, principle, or good morals

categories (not cut-and-dry):  
serious crimes against persons, serious crimes against property,


crimes with an element of fraud

the crime must involve immoral intent as an element on its face


not immoral just because alien knew of the action’s illegality


crime can involve immorality if “implicit in the nature of the crime”

ex. withholding information, without dishonesty, deceit, or intent to defraud, is not immoral  (Goldeshtein v. INS)

the crime must be both
1. serious in terms of the magnitude of loss caused / public indignation aroused

2. deliberate (intent like Goldshtein) (Wei Cong Mei v. Ashcroft)

Drug Offenses

“relating to a controlled substance”

for inadmission: §212(a)(2)(A)(i)

for deportation: § 237(a)(2)(B)

even if no charges/ conviction:


for inadmission (health grounds): § 212(a)(1)(A)(iv)


for deportation: § 237 (a)(2)(B)(ii)

Aggravated Felony

applies only to deportability: § 237(a)(2)(A)(ii)


defined in § 101(a)(43)

list of felonies for inadmissibility: § 212(a)(2)

Consequences when deportation is based on aggravated felony:


ineligible for asylum relief from deportation § 208(b)(2)(B)(i)


ineligible for cancellation of removal § 204A(a)(3)


ineligible for voluntary departure § 204B(a)(1), (b)(1)(C)

not entitled to the ordinary form of judicial review of deportation § 242(a)(2)(C)

barred for life from entering US w/ out Attorney General’s consent to application for readmission § 212(a)(9)(A)(i)

if not LPR, subject to administrative removal proceedings § 238(b)

Uniformity


definition of aggravated felony for deportation includes state offenses


but different states have different felony laws



ex. age of consent for rape statutes, sentencing—felony = 1 yr or more


difference between federal and state crimes



ex. drug charges

categorical approach: if the criminal statute condemns on its face conduct that does not fit the definition of aggravated felony, then no conviction will support deportability 


ex. is a “crime of violence,” only if that is one of the elements of the crime



not “violence” if element of recklessness (Leocal v. Ashcroft)

modified categorical approach: permits examination of the indictment or other judicially noticeable material in the record to determine whether the crime is aggravated fel.

ex. if statute doesn’t require one of the elements in definition of aggravated felony, then can look at jury instructions, verdict form, etc to see if conviction depended on the missing element (Li v. Ashcroft)

Misdemeanors as aggravated felonies


can be a misdemeanor according to state law but still fit the definition for deportation


Congress can define felony however it wishes (Guerrero-Perez v. INS)

Other Grounds

fraud / willful misrepresentation of material facts


grounds for inadmissibility: § 212(a)(6)(C)(i)

public charge


grounds for inadmissibility § 212(a)(4)

grounds for deportation

only if cause of becoming a public charge did not arise since entry § 237 (a)(5)

Removal

Relief

grounds for deportation straightforward, alien usually concedes deportability and requests relief

Regularization of Status

confers / restores lawful permanent resident status

underlying basis for removal is effectively wiped out

Old § 212(c) relief (prior to April 1, 1997)

· allows LPRs lawfully residing in US for 7 years who are deportable because of criminal convictions a chance to show countervailing equalities

· if proceedings commenced before this date, this relief might be available 

· if plead guilty before this date, regardless of when proceeding began, this relief might be available (INS v. St. Cyr)

Requirements under new § 240A

1.  residence and presence in the US


if an LPR, must reside continuously in US 7 yrs after admission §240A(a)(2)



LPR status must have been granted no more than 5 yrs ago § 240A(a)(1)


if a non-immigrant, continuously present in the US for at least 10 yrs § 240A(b)(1)(A)


“continuous” means not gone for more than 90 or aggregate of 180 days §240A(d)(2)



continuity is broken if served notice to appear under § 239(a)




unless seeking relief as a battered spouse or child under 240A(b)(2)




§ 240A(d)(1)(A)

or if alien has committed an offense referred to in § 212(a)(2) that makes him ineligible for admission under that section or deportable under § 237(a)(2) or (a)(4)  § 240A (d)(1)(B) (based on date of commission not conviction)

2.  exceptional and extremely unusual hardship


LPRs do not need to establish hardship –see § 240A(a)


non-immigrants must establish:

that removal would result in “exceptional and extremely unusual hardship to the alien’s spouse, parent, or child who is a citizen of the US or an alien lawfully admitted for permanent residence” § 240A(b)(1)(D)


beyond the ordinary hardship expected to result from alien’s deportation

3.  good moral character

if non-immigrant, must have been of good moral character during period of continuous physical presence § 240A(b)(1)(B)


non-exclusive list of not good moral character §101(f)


excluded from relief if convicted of an offense under §212(a)(2), 237(a)(2), or 237(a)(3)



except when attorney general grants waiver for conviction under § 237(a)(7)



§ 240A(b)(1)(C)

4.  discretion of attorney general

usually assigned to immigration judge

required for both LPRs (§240A(a)) and nonimmigrants (§240A(b))

favorable factors include:  family ties in US, residence of long duration, residence beginning at young age, evidence of hardship, service in US armed forces, history of employment, property/ business ties, value + service to the community, if criminal record—genuine rehabilitation, evidence attesting to good character

adverse factors include: nature + underlying circumstances of grounds for exclusion / deportability, additional violation of US immigration laws, criminal record (presence, nature, recency, seriousness), evidence indicating bad character or undesirability as a permanent resident.

no judicial review of most denials of regularization of status: § 242(a)(2)(B)

5. numerical limits on cancellations


general cap for non-immigrants = 4,000


NACARA—excuses Salvadorans and Guatemalans

6.  victims of spousal abuse


special rule for non-immigrant battered spouse / child: § 240A(b)(2)


batterer must be a US permanent resident or citizen

Voluntary Departure

§ 240B

alien agrees to waive a full removal hearing and departs on his own

can avoid 10 year ban on admission for regular removal in § 212(a)(9)(A)

alternate order of removal: 


finds the alien removable but allows a period during which he can take voluntary dep.


period may not exceed 60 days § 240B(b)(2)

pre-proceeding departure cannot be offered for longer than 120 days § 240B(a)(2)(A)

still requires discretion

ex. judge denied voluntary departure when alien had voluntarily departed before and had 5 illegal re-entries (Matter of Arguelles)

Process:


alien can request voluntary departure before, during, or after removal proceedings



can request during master calendar hearing (not necessarily 1st one)



judge must rule within 30 days


if requested before the end of the proceeding, alien need not show good moral character



but if proceeding ended against him, must show good moral character


must show he has financial means to depart by posting bond


(Arguelles)

Due Process Requirements

Determining inadmission v. deportation

LPRs are protected by the 5th Amendment against deprivation of liberty without due process


entitled to constitutional protections whether or not considered “seeking entry”


(Kwong Hai Chew v. Colding (the Chinese coast guard)

protracted absence of an LPR breaks his continuous residence, meaning they are seeking entry


Knauff means rights of deportation due process do not apply to inadmission procedures



even if you were never lawfully admitted to begin with—better off if illegal entry


(Shaughnessy v. United States ex rel Mezei (man who went to Poland for 19 months)

LPR returning after only a few days is not “seeking admission” like Mezei (London v. Plasencia)

Classification:

there is no “right” of admission


therefore, courts cannot review a determination of inadmissibility


aliens denied entry are only entitled to whatever due process the statute provides


(United States ex. rel Knauff v. Shaughnessy ( War Brides Act case)

Knauff = only admission, deportability (Kwong Hai Chew v. Colding)


to evaluate sufficiency of due process, court must weigh interests of alien + state

1. when alien is LPR, gov’t bears burden of proving deportability

2. notice not required

3. law has changed regarding information necessary before counsel is waived

Matthews v. Elridge test:

1. interests at stake for the individual (ex. staying with family in US)

2. interests of the gov’t in using the existing procedures

3. gain to accurate decisionmaking expected from the procedural protection sought

(London v. Plasencia ( women who was smuggling people)

Detention

purposes:

1. assures that aliens appear for removal hearings

2. assures that they leave the country if ordered removed

3. minimizes the security risk of some aliens

4. provides disincentive to aliens considering illegal entry

drawbacks:

1. restrains the personal liberty of the alien

2. costly for the government to provide detention facilities

3. possibility that the detainee is not removable

4. limits the alien’s access to counsel and ability to make his case

Admission (“arriving aliens”)

aliens without proper paperwork for admissions are to be detained unless they are processed through expedited removal § 235(b)(2)

parole is available if: 

1. serious medical condition

2. pregnant woman

3. juvenile

4. witness in gov’t proceedings in the United States

5. aliens whose continued detention is not in the public interest

no judicial review of bond decisions, including LPRs

Deportation

detained or released either on their own recognizance or on bond (minimum=$1500) §236(a)

Immigration judge can review custody, release conditions, bond to determine if release

factors for bond:

employment history, length of residence in the community, family ties, record of appearance/ nonappearance, previous criminal / immigration law violations

if district director orders detention w/ out bond or with bond of $10,000 or more, immigration judge’s discretion to order release is automatically stayed upon an appeal until BIA rules



violates substantive due process (Zavala v. Ridge)

mandatory detention: § 236(c)

1. aliens covered by terrorist grounds—§ 236A

if reasonably believed to be involved in terrorism / other serious criminal activity

detention up to 7 days before placing into removal proceedings / filing criminal charges

requires certification, signed personally by either Attorney General or deputy


reviewed every 6 months

2. removable for multiple crimes of moral turpitude, aggravated felonies, controlled substance offenses, controlled firearms offenses, miscellaneous crimes

3. removable for a single crime of moral turpitude in some cases

exceptions:


only if detainee is neither a security risk nor a flight risk

1. witness protection, 2.  cooperation

After Order of Removal

removal must take place within 90-day period after the order becomes final § 241(a)(2)

if removal not within this period, the AG =discretion to release under supervision § 241(a)(3),(6)

Constitutional Limits

Indefinite detention after final removal order

§ 241(a)(6) must be read to permit extension of the removal period to a period reasonably necessary to secure the alien’s removal from the US (i.e. not indefinitely)



if removal is a remote possibility, must at least release under supervision


reason = otherwise the statute implicates the 5th Amendment


can detain indefinitely if dangerous, if other factors are established (ex. terrorism)


(Zadvydas v. Davis)

Detention pending removal proceedings

Regular detention under § 236(c) need not address whether the alien is a flight risk or danger


reason = aliens are not citizens, Congress has discretion in immigration (Matthews)


therefore, due process does not require the least burdensome means in this instance



i.e. need not be individualized  (Demore v. Kim)

Review

§ 242—single scheme for removal orders (inadmission + deportation)


must first exhaust administrative remedies § 242(d)(1)


removable in federal court § 242(a)(1)



Hobbs Act—review by court of appeals

removal orders not stayed automatically pending appeal, but can apply for stay § 242(b)(3)(B)

Congressional power to limit jurisdiction of federal courts (not S.C.) Art. III §§ 1, 2


can remove jurisdiction of review, but habeas required by constitution must remain open



(Kolster v. INS)


if deportable for specific crimes, no review § 242(a)(2)(C)



exception for jurisdiction over constitutional claims § 242(a)(2)(D)




(Papageargiou v. Gonzales)—REAL ID Act


no review of discretionary decisions of attny general § 242 (a)(2)(B)(ii)


can get around the bar on reviews in immigration by using 28 USC § 2241 habeas



only if statute doesn’t specifically mention habeas (INS v. St. Cyr)



REAL ID Act:




review that was available through habeas now through petitions for review




petitioned to court of appeals, not district courts




no habeas review of removal orders § 242(a)(5)




courts cannot order the taking of additional evidence § 242(a)(1)





probably can remand to immigration court if record = insufficient




ex. Enwonwu v. Chertoff—jurisdiction of review denied in district court 

Unauthorized Immigration

Enforcement

Employer sanctions

Unlawful to employ illegal aliens INA § 274A (IRCA)


denies employment to all aliens who are illegal / not authorized to work § 274A(h)(3)


employers must verify alien’s documents before alien begins work § 274A(b)



illegal for alien to use fraudulent documents § 274C(a)

employers must discharge employees whose illegal status is discovered § 274A(a)(2)

No backpay for alien who works illegally (Hoffman Plastic Compounds, Inc. v. NLRB)


but will award backpay for times when alien worked legally (SureTan, Inc. v. NLRB)


minimum wage will still be enforced despite the Hoffman ruling


EEOC will continue to enforce anti-discrimination, but will not award backpay to illegals

Border patrol

increased patrol increases smuggling

as a successful crossing becomes more difficult, aliens rely on professional smugglers

the more difficult the crossing, the more likely illegal will stay in US once here

no method for evaluating success of patrol


higher # of apprehensions says nothing about the # of illegals getting through

Local immigration ordinances

Penn. Ordinance pre-empted by federal law: 

adapts definition of “illegal immigrant” contrary to federal law

has an English only provision

Legalization and Guest Worker Program

reasons for legalization:


long residence, attachment to communities


contributions to the US by talent, labor, and taxes


alleviate illegals who live in fear


mass deportation would be costly, ineffective, and inconsistent with immigration heritage

IRCA’s legalization:


must have been residing in US since at least Jan 1, 1982


must have applied for temporary resident status between 1987 and 1988


after 18 months, could apply for permanent residency



must maintain continuous residence in US



remain free of criminal convictions



demonstrate minimal understanding of English + knowledge of US civics/ history


also legalized special agricultural workers (“SAW”)



 if worked at least 90 days in seasonal agriculture service between 1985 and 1986



(necessary provision in order for IRCA to pass—had to please farmers)

suggestions for modern legalization:


amnesty for long-time residers in US


employment-based amnesty


“rolling” statute of limitations—eligible for adjustment to legal status after # of years

Temporary foreign workers program

consequences


emergence of immigration sector in labor market


vulnerability of migrant workers to exploitation in recruitment and employment



ex. must pay bribe to be considered by recruitment agencies


programs run longer and larger than expected



workers stay longer than expected—can’t afford the trip back home


native opposition (ex. because of drop in wages)


emergence of illegal foreign workers

methods / reforms

1. workers shouldn’t be tied to a single employer

2. labor market should determine work permit fee by charging employers of foreign workers

3. clarify the immigration rules that provide adjustment of status and deportation

4. compensate native workers

5. legalize the status of workers who have been illegally employed for a certain # of years

6. program must accommodate foreign workers of all skill levels

7. dialogue w/ all parties

National Security

replaces anarchists + communists with terrorism + foreign policy findings


communism remains a grounds for inadmissibility for arriving immigrants only

inadmissible: § 212(a)(3)



terrorism: § 212(a)(3)(B)



associated with terrorist organization: § 212 (a)(3)(F)



foreign policy grounds: § 212(a)(3)(C)

ex. Ruiz Matthew—considered an enemy of Mexican gov’t, which US had pressured to be hard on corruption



notice need not be given regarding the basis for that decision § 212(b)

deportable: § 237(a)(4)

penalties:


prosecution if under § 219


frozen assets § 219(a)(2)(c)

procedure for determining terrorist status of organizations


§ 212(a)(3)(B)(vi)(II)



only for purpose of immigration, not criminal sanction

(but included § 219 groups)



must have known or reasonably should have known of group’s activities


§ 219 determinations



secretary finds whether org. engages in terrorist activities §219(a)(1)(B)




reviewable (People’s Mojahedin Org. of Iran v. Dept of State)




decision can be made using classified information





given to reviewing court ex parte in camera §219(a)(3)(B)





merits of a case cannot be determined only based on this






(Abourezk v. Reagan)






but OK if there is non-classified info too (Mojahedin)




must give notice—supply information on which decision was based (M)

secretary finds that org’s activities threaten nat’l security of US §219(a)(1)(C)




non-justiciable political question (People’s Mojahedin)

1st Amendment issues

O’Brien test:

1. is the government authorized to make such a regulation?

2. does it support a substantial interest?

3. is the interest unrelated to suppressing free speech?

4. is the incidental restriction greater than the interest (i.e. or is the regulation tailored)?

“material support” under § 219 does not violate the 1st Amendment


criminalizes an action, not just speech


Congress was within its authority to include charities in the restrictions:

1. difficult to determine for what purpose donations are actually used

2. “peaceful” purposes can support terrorism too—ex. $ to families of suicides

3. charity donations free up organization’s own assets to use more for terrorism

(Humanitarian Law Project)

“supplying personal training” as a form of material support = unconstitutionally vague


statute amended: 2339A—includes mens rea requirement

Other measures

Detention: PENTTBOM

after 9/11, hundreds arrested + detained

minor crimes / immigration violations

material witnesses/ persons of interest

issues:


gov’t refused to release names of detainees



federalism issue: rule applied to state detention facilities


procedural rights: 



DoJ argued procedures in place: counsel, telephones, contacted consulate



IG found detention unnecessarily long—held pending FBI clearance (takes time)


conditions



IG found MDC + Passaic worst:  lights on 24/7, abuse, confinement



detention facilities failed to inform detainees of their right to complain

Interviews

Nov. 2001—Middle Eastern men, to find terrorist ties

March 2003—Iraqi nationals (immigrants + US citizens, everyone), to get info useful for war

Absconder Initiative

Names given to NCIC database of all aliens with prior removal order, who have not departed

Special Registration

National Entry-Exit Registration Program (NSEERS)


even if already in the country, if non-immigrant, have to register


four groups of countries, mostly Muslim


problem of program administration

Refugees and Asylum Law

Classifications

overseas refugee program

apply while still abroad 

definition of refugee §101(a)(42)

differs from other countries in that you can still be in your home country §101(a)(42)(B)

governed by § 207 

political asylum

claim when you get to US

governed by § 208

can provide relief to anyone in removal § 241(b)(3)


gov’t must withhold removal if refugee (Matter of Selim)

can lead directly to permanent status—limited to 10,000 per year §209

 “affirmative applications”


alien sends form I-589 in the mail to INS, along with other documents


non-adversarial interview

“defensive applications”


alien makes known during first master calendar hearing his intent to claim asylum


judge gives specified period of time for filing of I-589, filed with clerk of court


adversarial investigation: cross-examination etc. by DHS attny


if asylum requested after order of removal, must submit motion to reopen

Definition

must face persecution based on race, religion, nationality, social group, or political opinion


§101(a)(42)(A)


i.e. not just fleeing civil war, ethnic strife, or natural disasters / oppressive gov’t

Zolberg, Suhrke, & Aguayo: priority should be based on level of violence / threat to life, not type of persecution.  Economic refugees should be helped “in situ”—in their own countries

Persecution

degree of persecution: (as opposed to past persecution, an alternative form of proof)


must prove will be more likely than not persecuted to get § 241(b)(3) (INS v. Stevic)



objective test, “clear probability”—only if life “would be threatened”



might also qualify for asylum under stricter §208 standard


must have a “well-founded fear” of persecution to get § 208 (INS v. Cardoza-Fonseca)



four-part test:

1. alien possesses belief / characteristics subject to persecution

2. persecutor is aware / could become aware that alien has it

3. persecutor has capability to punish alien

4. persecutor has inclination to punish alien  (Matter of Acosta)

1990 regulations:


“reasonable possibility of persecution if alien returns”


do not need to show “singling out” if:


1. “pattern / practice of persecution” in alien’s home country


2.  alien is included / identified with the group being persecuted

“on account of”—Nexus

 “oppression inflicted on groups / individuals because of a difference between the persecutor’s views / status and that of the victim, which the persecutor will not tolerate”

(9th Circuit, Hernandez-Ortiz v. INS)

if the “persecution” the alien faces is merely a law that all must follow, and alien fears he will be punished for failing to comply with the law, this is not persecution  (Matter of Chang)

no persecution if danger is only locally-focused (Matter of Fuentes)

doctrine of “internal flight alternative”—if alien can be safe somewhere else in his own country, then no need for asylum

Types of persecution under the statute:

Political opinion:

choosing to remain neutral is a political opinion, and if alien fears he will be punished for not taking sides, then that is persecution (Matter of Acosta)


must be motivated by a desire to remain politically neutral as opposed to risk aversion etc



(INS v. Elias-Zacharias)


imputed political opinion—what the persecutor believes alien’s political opinion to be



forbidden by Elias-Zacharias, according to INS General Counsel Rees



allowed by E-Z, according to Sangha v. INS, 9th circuit

Social group:

term “particular” social group implies a collection of people closely affiliated with each other


“young, urban, working class males…” not a social group (Sanchez-Trujillo v. INS)


“women who don’t cover their hair” not a social group (Fatin v. INS) 

identifiable shared ties of kinship qualify (Matter of Acosta)

a sub-clan is a social group (Matter of H-)

better qualify if also united by a common mission (ex FGM) (Matter of Kasinga)

