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I. Introduction to the Rules of Evidence
A. Federal Rules of Evidence ( governs federal courts, but most states have statutory evidence rules that largely track the FRE ( except NY, which is still largely judge-based

B. Rules Determining: (1) what information can go to the jury and/or judge; (2) how that information can be presented; (3) how it can be used, once presented; and (4) what information either will not or may not (according to the judge’s discretion) be heard by the jury

C. Law as Syllogism:
i. Major premise ( rule of law

ii. Minor premise ( facts in the real world entitling someone to a remedy from the major premise ( this is what evidence is about
D. Evidence ( body of law determining what and how proof is heard by the trier of fact

i. Vehicles of proof:
a. Live witness ( lay and expert witnesses

i). Testify on direct, cross-examination, redirect, etc.

b. Real evidence ( offered by proponent to meet burden of proof
i). Exhibits/real evidence, documents

ii). Laying the foundation ( jury can’t see evidence until proponent has established the predicate bits of information ( often this is done by stipulation with opponent to avoid wasting time

c. Demonstrative evidence ( evidence that is not part of the initial action but is used to show something to the jury about what happened
d. Writings
ii. Categories of Evidence:

a. Direct: evidence that, if accepted as genuine or believed true, necessarily establishes the point for which it is offered

b. Circumstantial: evidence that, even if fully credited, may nevertheless fail to support (let alone establish) the point in question ( requires an inferential step (or evidentiary chain) to prove the point in question
c. NOTE: evidence doesn’t have to prove your case ( building a wall one brick at a time…
E. Objections

i. Substantive Objections ( based on particular exclusionary principles of the FRE (hearsay, best evidence, attorney-client privilege, marital confidence privilege, rules re: character evidence, “subsequent remedial measures,” etc.)

ii. Formal Objections ( focus on the manner of questioning (“asked and answered,” “assumes facts not in evidence,” “argumentative,” “compound,” “leading the witness,” “misleading,” speculation or conjecture,” “ambiguous, uncertain, and unintelligible,” “nonresponsive to the question,” etc.)

F. Consequences of Evidential Error

i. Reversible Error ( where mistake probably did affect the judgment

ii. Harmless Error ( where mistake probably did not affect the judgment

iii. Plain Error ( error that warrants relief on appeal even though rights were not preserved at trial

II. Relevance ( a relational term: evidence must be tied to the major premise in some way (not in the abstract)
A. Logical Relevance
	FRE 401.  DEFINITION OF “RELEVANT EVIDENCE”

	“Relevant evidence” means evidence having any tendency to make the existence of any fact that is of consequence to the determination of the action more probable or less probable than it would be without the evidence.


	FRE 402.  RELEVANT EVIDENCE GENERALLY ADMISSIBLE; IRRELEVANT EVIDENCE INADMISSIBLE

	All relevant evidence is admissible, except as otherwise provided by the Constitution of the United States, by Act of Congress, by these rules, or by other rules prescribed by the Supreme Court pursuant to statutory authority. Evidence which is not relevant is not admissible.


i. Relevance and Materiality

a. Relevant: tends to establish the point for which it is offered

b. Material: the point bears on issues in the case (“of consequence to the determination…”)

c. Old Chief v. United States (I) (SCOTUS 1997): defendant wants to stipulate to prior conviction to avoid revealing crime to jury; prosecutor declines and lower court allows it in ( Souter says it’s relevant under FRE 401 ( but in Old Chief II says it should have been excluded under FRE 403 for prejudice
i). Souter emphasizes reasons to allow litigant to present its full case: party autonomy; moral dimension of jury decisions (relying on “the persuasive power of the concrete and particular”); juries expect the complete story (descriptive richness)

ii). NOTE: prior criminal acts are usually not admissible, except that here it is relevant as an element of the crime ( see FRE 404(b)
ii. Establishing Relevance: The Evidential Hypothesis

a. A proponent should be able to advance “evidential hypothesis” explaining why proof is relevant

i). Deduction ( the stated premise necessarily leads to a particular conclusion

ii). Induction ( (more common) the stated premises support the conclusion, even if they don’t necessarily lead to that conclusion

iii. Relevance as Threshold: The Standard of Probative Worth
a. Really about the “tendency” language in FRE 401, which could mean:
i). It makes the point more probably true than not

ii). The suggested inference is more probable than any other

iii). A standard of “legal relevancy” greater than the above ( an incremental “plus value”

iv). It makes the point more probable than it was without the evidence ( adopted in FRE 401
iv. Relevance in Operation

a. Often depends on the evidential hypothesis

b. NOTE: attempts to avoid capture are generally admissible, but do not create a “presumption of guilt” and can be prejudicial (might be excluded under FRE 403)

v. Relevance Reconsidered

a. Four categories of inductive reasoning (for determining relevance under FRE 401):

i). Inductive generalization: drawing an inference from a sample of observed instances about further instances not observed

ii). Inductive analogy: based on resemblances between known instances and the instance under study, suggesting an inference about an unknown aspect of the latter based on a known aspect of the former
iii). Inductive inference to cause: after this, therefore because of this ( observing an effect and inferring that it proceeds from a previous event or condition
iv). Inductive explanation of hypothesis: drawing a hypothesis or generalized conclusion based on observed phenomena, rather than about a particular incident
B. Pragmatic Relevance
	FRE 403.  EXCLUSION OF RELEVANT EVIDENCE ON GROUNDS OF PREJUDICE, CONFUSION, OR WASTE OF TIME

	Although relevant, evidence may be excluded if its probative value is substantially outweighed by the danger of unfair prejudice, confusion of the issues, or misleading the jury, or by considerations of undue delay, waste of time, or needless presentation of cumulative evidence.

	NOTE: judge cannot exclude evidence because she doesn’t believe it, only for the substantive or administrative reasons above ( but, this gives the judge enormous discretion as gatekeeper
NOTE: cast in language favoring admissibility ( “substantially outweighed”


i. Prejudice and Confusion

a. State v. Chapple (Ariz. 1983): drug murder D was out of state, wants to prevent prosecutor from showing gruesome photo of murder ( “Relevancy is not the sole test of admissibility for the trial court”; though relevant, photos have little probative value ( they were not needed to prove a controverted point
i). Footnote rejects trial court’s limiting instruction as insufficient to negate “shocking” effect
ii). NOTE: this case not decided under FRE 403, but same rule ( probative value must be substantially outweighed by danger of unfair prejudice

b. Old Chief v. United States (II) (SCOTUS 1997): concerning FRE 403 aspect of the decision ( judge can discount the probative value of relevant evidence if other (less risky) evidence goes to the same point; finds error because of prejudicial effect of the name of prior felony conviction
i). Footnote limits the holding to felon-in-possession cases (5-4 decision, need to keep swing vote) ( prior crimes are a big issue under FRE 404(b)
ii. Limited Admissibility

	FRE 105.  LIMITED ADMISSIBILITY

	When evidence which is admissible as to one party or for one purpose but not admissible as to another party or for another purpose is admitted, the court, upon request, shall restrict the evidence to its proper scope and instruct the jury accordingly.

	NOTE: there is an important interplay between this rule and FRE 403 (esp. exclusion for unfair prejudice) ( see Bruton v. United States


a. It’s important to note that you cannot use a limiting instruction where multiple defendants are on trial and one has made a statement against another defendant ( Bruton, etc. (see below)
	FRE 411.  LIABILITY INSURANCE

	Evidence that a person was or was not insured against liability is not admissible upon the issue whether the person acted negligently or otherwise wrongfully. This rule does not require the exclusion of evidence of insurance against liability when offered for another purpose, such as proof of agency, ownership, or control, or bias or prejudice of a witness.


b. NOTE: a judge can admit evidence re: insurance as long as the judge issues a limiting instruction under FRE 105 reflecting FRE 411
iii. The Rule of Completeness 
	FRE 106.  REMAINDER OF OR RELATED WRITINGS OR RECORDED STATEMENTS

	When a writing or recorded statement or part thereof is introduced by a party, an adverse party may require the introduction at that time of any other part or any other writing or recorded statement which ought in fairness to be considered contemporaneously with it.

	NOTE: the “at that time” language makes this sort of a timing rule, but it’s viewed as more of a fairness rule (sometimes trumping hearsay and other objections when necessary to provide context)


a. When a party introduces evidence in connection with a “writing or recorded statement” the judge can balance and admit or exclude the whole under FRE 403 or use FRE 106
i). To avoid the misleading impression created by taking matters out of context and the inadequacy of repair work when delayed to later in the trial

iv.  “The Shortness of Life” ( FRE 403 allows exclusion not just for prejudice or confusion but for administrative reasons ( Holmes: “a concession to the shortness of life”
a. Such as limiting the number of witnesses, excluding cumulative/duplicative evidence, etc.

III. Hearsay

A. What is Hearsay?

i. Hearsay: an out-of-court statement offered to prove (the truth of) the matter asserted
ii. Hearsay is inadmissible unless it falls within one of the many exceptions

	FRE 801(a)-(c).  DEFINITIONS (hearsay)

	The following definitions apply under this article:
(a) Statement.  A “statement” is (1) an oral or written assertion or (2) nonverbal conduct of a person, if it is intended by the person as an assertion.

(b) Declarant.  A “declarant” is a person who makes a statement.

(c) Hearsay.  “Hearsay” is a statement, other than one made by the declarant while testifying at the trial or hearing, offered in evidence to prove the truth of the matter asserted.

	NOTE: FRE 801(d), statements which are not hearsay, comes later


	FRE 802.  HEARSAY RULE

	Hearsay is not admissible except as provided by these rules or by other rules prescribed by the Supreme Court pursuant to statutory authority or by Act of Congress.


iii. Four “hearsay risks”

a. Misperception 
b. Faulty memory ( lack of accuracy
c. Misstatement ( ambiguity, faulty narration, or imprecision
d. Distortion ( lack of veracity or insincerity
e. Other considerations: absence of cross-examination, demeanor evidence (voice, inflection, expression, appearance), and the oath; loss of the ‘crucible’ of the courtroom
B. A Closer Look at the Doctrine

	FRE 104.  PRELIMINARY QUESTIONS

	(a) Questions of admissibility generally.  Preliminary questions concerning the qualification of a person to be a witness, the existence of a privilege, or the admissibility of evidence shall be determined by the court, subject to the provisions of subdivision (b). In making its determination it is not bound by the rules of evidence except those with respect to privileges.

(b) Relevancy conditioned on fact.  When the relevancy of evidence depends upon the fulfillment of a condition of fact, the court shall admit it upon, or subject to, the introduction of evidence sufficient to support a finding of the fulfillment of the condition.

(c) Hearing of jury.  Hearings on the admissibility of confessions shall in all cases be conducted out of the hearing of the jury. Hearings on other preliminary matters shall be so conducted when the interests of just require, or when an accused is a witness and so requests.

(d) Testimony by accused.  The accused does not, by testifying upon a preliminary matter, become subject to cross-examination as to other issues in the case.

(e) Weight and credibility.  This rule does not limit the right of a party to introduce before the jury evidence relevant to weight or credibility.

	NOTE: the judge is NOT bound by FRE in deciding admissibility

We care primarily about (a) and (b)


i. Assertive Conduct ( FRE 801(a)(2)
a. Hearsay includes not only verbal expression, but nonverbal conduct where the actor has assertive intent (thinking of nodding or shaking the head in response to a question)
ii. Nonassertive Conduct ( sometimes nonassertive conduct can implicate hearsay risks as well
a. Wright v. Doe d. Tatham (UK 1837): whether letters sent to a testator prove the fact of his intellectual competence to draft the will in dispute ( court rejects the letters as hearsay because not written (taken) under oath; they depend on the credibility of the authors, who are not before the court ( expansive view of hearsay doctrine (and of the assertion intended by using the letters)
i). A judge will consider the goal of the party introducing the evidence in deciding admissibility

b. Cain v. George (5th Cir. 1969): boy dies of CO poisoning in TX motel, defendants want to introduce evidence of noncompliant by other guests ( noncompliant was not hearsay here because its value depended on the testimony of the witnesses themselves, not the veracity or competency of other persons
i). NOTE: noncompliant (or “negative hearsay”) is usually admitted over a hearsay objection ( one case said, “The fact of nonreporting is an act, not a hearsay statement.”

ii). Under Wright, this would be inadmissible hearsay ( but not under FRE

iii. Indirect Hearsay ( evidence about which the witness lacks firsthand knowledge but which is common knowledge ( attempting admit hearsay indirectly (as though it were personal knowledge)
a. Generally, this is admissible for basic information, but not admissible to prove contested and substantial points

b. United States v. Check (2d Cir. 1978): defendant is a coke-dealing NYC cop; informant refuses to testify, so Spinelli (undercover cop) tells his half of a conversation with Cali ( court rejects this as “a transparent conduit for the introduction of inadmissible hearsay” from the informant; such a device cannot miraculously transform inadmissible hearsay into admissible evidence
i). Courts tend to police this behavior closely, although they might relax in less egregious cases

iv. Machines and Animals Speak ( courts almost always admit this evidence
v. When a Statement is Not Hearsay ( a statement is not hearsay (i.e. these are not just exceptions to the hearsay rule) when offered for any other purpose than to prove the truth of the matter asserted ( often difficult to discern (not listed in the FRE)
a. Impeachment ( most commonly in the form of prior inconsistent statements ( courts universally take the view that prior inconsistent statements are not hearsay when offered to impeach
i). but note the need for a limiting instruction to the jury ( not for truth, but for witness credibility only
b. Verbal acts (or parts of acts) ( where the statement is a legal act (such as a solicitation for prostitution or an oral contract)
i). Where a verbal act has “independent legal significance”
c. Effect on listener or reader ( not for the truth of the statement, but to show how the listener or receiver would have received the statement
d. Verbal objects ( objects with language on them or that speak to a certain fact (?)
e. Circumstantial evidence of state of mind ( this refers to evidence that tends to establish state of mind
i). NOTE: this is different from FRE 803(3), which creates a hearsay exception for the statement describing state of mind (which means it can be admitted even though it’s hearsay)

f. Circumstantial evidence of memory or belief ( evidence that tends to confirm the accuracy of memory or belief
vi. Prior Statements by Testifying Witnesses ( traditionally treated as hearsay, but some exceptions have arisen ( where the prior inconsistent statement was given under oath at a trial, hearing, or other proceeding, or in a deposition (FRE 801(d)(1)(A)) and allowed in some circumstances in criminal cases
C. Hearsay under Rule 801

i. Definitional Approaches ( FRE 801(a)-(c) adopts the traditional approach (any out-of-court statement offered to prove what it asserts is hearsay), with a bit of the idea that hearsay is limited to uncross-examinable statements
a. FRE 801(d)(1)(A)-(C) establish categories of out-of-court statements that would be hearsay under FRE 801(a)-(c), but are “not hearsay”
ii. Nonhearsay Uses and Nonassertive Conduct Revisited
a. Remember the distinction between nonhearsay uses of out-of-court statements (not within FRE 801(a)-(c)) and out-of-court statements that would be hearsay but are pulled out by FRE 801(d)
b. FRE rejects the Wright position ( conduct that is offered for the two-step inference (to prove belief, hence the fact itself) is usually not hearsay
D. Hearsay and Nonhearsay—the Borderland Doctrine

i. Statements with Performative Aspects

a. United States v. Singer (8th Cir. 1983): drug dealer’s address is proved by address on envelope of eviction letter from landlord ( court admits the letter as nonhearsay because even though it involves language, it is essentially performative ( intended to begin eviction proceeding, not prove the fact of the dealer’s address

b. NOTE: think of bookmaking or drug-dealing operations, where people call in to place bets or buy drugs ( officers to take those calls can testify to the substance of the statements from callers on the other end ( not hearsay because of their performative aspect (veracity is there)
ii. Statements that are not Declarative Sentences ( courts usually don’t distinguish between assertions and other verbal communications that express or communication factual points, but occasionally do
iii. Lying and Hearsay ( most courts do not consider lying hearsay (not introduced to prove the matter is asserts)

a. This is always true for a party to the suit ( treated as an “admission” under FRE 801(d)(2)(A)
i). BUT a party cannot admit evidence of her own statements under the “admission” exception ( must be offered by the opposing party

IV. Hearsay Exceptions

A. Exceptions—Declarant Testifying ( these actually make hearsay not hearsay (statutory “magic”)
	FRE 801(d)(1).  DEFINITIONS (hearsay)

	(d) Statements which are not hearsay.  A statement is not hearsay if—

(1) Prior statement by witness.  The declarant testifies at the trial or hearing and is subject to cross-examination concerning the statement, and the statement is (A) inconsistent with the declarant’s testimony, and was given under oath subject to the penalty of perjury at a trial, hearing or other proceeding, or in a deposition, or (B) consistent with the declarant’s testimony and is offered to rebut an express or implied charge against the declarant of recent fabrication or improper influence or motive, or (C) one of identification of a person made after perceiving the person

	NOTE: This takes statements that would otherwise be hearsay under 801(a)-(c) and makes them “not hearsay”

NOTE: This applies because of the opportunity to cross-examine, check veracity, etc.


i. Prior Inconsistent Statements [801(d)(1)(A)] ( also usually used to impeach
a. A prior statement by a witness is “not hearsay” if:
i). witness is now cross-examinable “concerning the prior statement”

ii). statement is “inconsistent” with his present testimony

iii). statement was made under oath in a “prior proceeding” or “deposition”

b. State v. Smith (Wash 1982): woman changes ID of attacker at trial, but signed statement from earlier with other name (Smith) is admissible ( case is about the definition of “other proceeding” under FRE 801(d)(1)(A) ( signed, notarized station-house affidavit is an “other proceeding” ( analogizes it to a grand jury proceeding ( fact-based determination in which reliability is key 
i). A preliminary hearing clearly is a “proceeding,” as is a grand jury inquest

ii). NOTE: this would probably come out the other way in federal court, due to legislative compromise behind FRE
iii). NOTE: “inconsistent” doesn’t mean diametrically opposite, just different somehow

c. The “subject to cross-examination” element
i). Forgetful witness ( courts tend to reject “opportunistic” forgetfulness ( gatekeeping decision for judge whether memory loss is feigned (feigned memory loss = inconsistent statement)
d. Remember: even if it can’t come in for its truth, prior inconsistent statement can come in to impeach
ii. Prior Consistent Statements [801(d)(1)(B)] ( ordinarily not admissible (because witness is already up there giving testimony); traditionally used not for truth , but to rehabilitate a witness by disproving a claim of improper motive or recent fabrication
a. FRE 801(d)(1)(B) adds to this, allowing prior consistent statement to admitted for their truth
b. Tome v. United States (SCOTUS 1995): statements by young girl re: father’s sexual abuse are inadmissible because made after improper motive ( improper motive at time of trial also existed at time of prior consistent statements; to use them, you have to satisfy judge that statements antedate improper motive
i). Breyer (dissent): can be admitted for its truth even if post-motive AND these statements can still be admitted for non-substantive rehabilitation reasons ( lower courts have adopted this rationale (plus, it is often impossible to determine when a motive came into existence)
ii). NOTE: even if admitted for a non-substantive purpose, can still be excluded under FRE 403
iii. Prior Statements of Identification [801(d)(1)(C)] ( because identifying statements made out of court are more to be trusted than in-court identifications
a. Grants nonhearsay status to statements of identification made by a witness “after perceiving” the subject
i). This raises big due process problems in criminal trials ( SCOTUS requires proper procedure in police identifications ( the Wade/Gilbert doctrine (can’t use identifications made in unnecessarily suggestive circumstances prior to indictment)

b. State v. Motta (Hawaii 1983): admitting sketch of robber under state equivalent to FRE 801(d)(1)(C) ( declarant is subject to cross-examination re: earlier statement AND statement of identification was made after perceiving robber ( admissible as substantive evidence

c. United States v. Owens (SCOTUS 1988): prisoner knocked out in prison yard made ID in a hospital bed ( admissible under FRE 801(d)(1)(C) because declarant could remember the statement, even though he couldn’t remember the event ( so, he is cross-examinable as to the statement
i). This comes up again later in the Confrontation Clause section
B. Admissions by Party Opponent ( frequent means of getting in otherwise inadmissible hearsay ( basically, what a party said can be admitted against him ( also defined as not hearsay (“magic”)
	FRE 801(d)(2).  DEFINITIONS (hearsay)

	(d) Statements which are not hearsay.  A statement is not hearsay if—

(2) Admission by party opponent.  The statement is offered against a party and is (A) the party’s own statement, in either an individual or a representative capacity or (B) a statement of which the party has manifested an adoption or belief in its truth, or (C) a statement by a person authorized by the party to make a statement concerning the subject, or (D) a statement by the party’s agent or servant concerning a matter within the scope of the agency or employment, made during the existence of the relationship, or (E) a statement by a coconspirator of a party during the course and in furtherance of the conspiracy. The contents of the statement shall be considered but are not alone sufficient to establish the declarant’s authority under subdivision (C), the agency of employment relationship and scope thereof under subdivision (D), or the existence of the conspiracy and the participation therein of the declarant and the party against whom the statement is offered under subdivision (E).

	NOTE: This takes statements that would otherwise be hearsay under 801(a)-(c) and makes them “not hearsay”

NOTE: This applies because a party can’t complain that it didn’t have an opportunity to cross-examine itself


i. Individual Admissions [801(d)(2)(A)]: statement made by the party in an individual or representative capacity
a. NOTE: an admission doesn’t have to be against interest when made

b. Prior guilty pleas are usually admitted in later damage suits arising form the incident
c. Bruton v. United States (SCOTUS 1968): famous coconspirator postal robbery case in which one admission inculpated a codefendant ( court ruled that a limiting instruction is insufficient in the criminal context
i). “there are some contexts in which the risk that the jury will not, or cannot, follow instructions is so great, and the consequences of failure so vital to the defendant, that the practical and human limitations of the jury system cannot be ignored.”

ii). Court reverses Delli Paoli, which had allowed a limiting instruction in the same context

iii). Court relied on Jackson v. Denno, which noted the significant spillover effect and questioned the efficacy of limiting instructions in this context

iv). NOTE: this is a rule only in criminal cases ( in civil cases, a limiting instruction is usually sufficient

ii. Adoptive Admissions [801(d)(2)(B)]: a statement of which the party has manifested an adoption or belief in its truth
a. Judge acts as gatekeeper ( has evidence shown that (1) statement was made (2) in the presence of the party saddled with admission, (3) in language the party understands, (4) in circumstances where a reasonably prudent juror could infer adoption of the statement?
b. United States v. Hoosier (6th Cir. 1976): bank robber’s girlfriend talks about “sacks of money” in the hotel room ( in light of defendant’s relationship with witness and other inculpating evidence, court admits evidence to support inference of adoptive admission by defendant
i). NOTE: court says there must be more than mere presence and silence (as there was here)

c. Important to consider the intersection of adoptive admissions, silence as admission, and Miranda
i). Doyle v. Ohio (SCOTUS 1976): two men arrested for selling drugs in parking lot to undercover cop claim they were buying at trial, but said nothing when arrested ( court says post-Miranda silence is inadmissible (because ambiguous/of no probative value); it would be a due process violation to allow use of it

a). Stevens (dissent): says it should not be admitted for its truth, but it SHOULD be admitted to impeach ( witness gives up 5th Amendment rights by taking the stand

b). Jenkins v. Anderson (SCOTUS 1980): pre-arrest silence (no Miranda warning) may be used to impeach
c). Fletcher v. Weir (SCOTUS 1982): post-arrest pre-Miranda silence may also be used to impeach
d). So, any pre-Miranda silence is admissible to impeach (but not for its truth), and any post-Miranda silence is inadmissible for either
iii. Admissions by Speaking Agents [801(d)(2)(C)]: using one person’s admission against another, even in the absence thereof (so not an adoptive admission)
a. Three kinds of admissible statements:

i). A statement by a person authorized by the party to make a statement concerning the subject (FRE 801(d)(2)(C)) ( PR, lawyers, brokers, agents, etc.

a). BUT, statements made in settlements/negotiations are not admissible per FRE 405/406
ii). An agent’s words that have independent legal significance

a). Would be admissible as “verbal acts”

iii). Admissions in judicial proceedings
a). Including pleadings from prior lawsuits of that have been superseded in the pending suit, interrogatories, etc. ( this can be challenged once admitted
b). Distinguish these from judicial admissions ( incontrovertible facts (“conclusively established”) of pending litigation (such as “admissions” filed in response to request to admit, etc.) ( cannot be challenged once admitted
iv. Admissions by Employees and Agents [801(d)(2)(D)]: a statement by party’s agent/servant re: a matter within the scope of the agency or employment, made during the existence of the relationship
a. NOTE: this is beyond what common law had allowed ( very broad vicarious admissions rule
b. Multiple/layered hearsay: admissible if each statement fits an exception
	FRE 805.  HEARSAY WITHIN HEARSAY

	Hearsay included within hearsay is not excluded under the hearsay rule if each part of the combined statements conforms with an exception to the hearsay rule provided in these rules.


c. Government admissions: statements made by government employees aren’t admissible against the government ( less personal stake in the outcome of a dispute AND you can’t bind the sovereign

d. Mahlandt v. Wild Canid Survival & Research Center (8th Cir. 1978): wolf in back yard possibly attacked little boy under fence ( board admits two statements by employee (even though he lacked personal knowledge) as admissions; but rejects a statement by the board because not admissible against the agent ( agent’s statements admissible against principal, but not vice versa
e. NOTE: statements must be within the scope of their duties ( the subject matter of the admission must match the subject matter of the employee’s job description

i). This applies to email messages that speak about matters within the scope of agent’s duties

f. NOTE: NY (and a few other states) don’t have an FRE 801(d)(2)(D) equivalent, drawing the line at (d)(2)(C)

g. Independent contractors are usually not agents for purposes of (d)(2)(D), but sometimes retaining their services constitutes “adoption,” making their statements admissible against their principal

h. The coincidence/bootstrapping problem (  the statement may be used to determine its admissibility, but admission can’t be based solely on the statement (bootstrapping) ( same for (d)(2)(C)

i). Under FRE 104(a), the judge is not bound by the FRE in making a gatekeeping decision
v. Coconspirator Statements [801(d)(2)(E)]: statements by a coconspirator are admissions if the coventurer, pendency, and furtherance requirements are satisfied
a. Three requirements

i). Coventurer: declarant and defendant conspired
a). This has a coincidence problem ( conspiracy is both a predicate fact and an element of the substantive law

b). And a bootstrapping problem ( often statements assert that the conspiracy existed, which is a predicate fact

ii). Pendency: the statement was made during the course of the venture
iii). Furtherance: the statement was made in furtherance thereof ( doesn’t mean it can’t be false
b. Bourjaily v. United States (SCOTUS 1987): conspirator in drug deal describes Bourjaily to informant as his “gentleman friend” in the parking lot ( party offering conspirator admission must prove preliminary facts by a preponderance of the evidence; court reads (d)(2)(E) to allow a judge to examine the hearsay statements in making a preliminary factual determination (allows bootstrapping), based on the judge’s discretion under 104(a)
i). NOTE: this case led to a revision of FRE 802(d)(2)(E), which added language about using the statement but needing other evidence as well in response to Bourjaily
ii). Blackmun (dissent): a statement cannot be introduced until independent evidence shows the defendant to be a member of an existing conspiracy…” ( this was the old common law way
c. NOTE: there doesn’t need to be a substantive law conspiracy charge, but rather just an agency relationship that creates an accomplice relationship in the alleged wrong
C. Unrestricted Exceptions ( admissible even if declarant is available to testify
i. Background ( these exceptions reflect the absence of one or more hearsay dangers in certain out-of-court statements (when one can’t cross-examine or statements were not made under oath)
a. Danger of lack of veracity
b. Danger of ambiguity
c. Danger of imprecise or inaccurate memory
d. Danger of imprecise or inaccurate perception
ii. Present Sense Impression and Excited Utterances
	FRE 803(1)-(2).  HEARSAY EXCEPTIONS; AVAILABILITY OF DECLARANT IMMATERIAL

	The following are not excluded by the hearsay rule, even though the declarant is available as a witness

(1) Present sense impression.  A statement describing or explaining an event or condition made while the declarant was perceiving the event or condition, or immediately thereafter.

(2) Excited utterance.  A statement relating to a startling event or condition made while the declarant was under the stress of excitement caused by the event or condition.


a. Both come from common law tradition of res gestae (“things that happened”)

i). Present sense impression is about immediacy ( eliminates memory concern
ii). Excited utterances is about excitement ( but no temporal requirement here ( eliminates veracity concern
b. Nuttall v. Reading Co. (3d Cir. 1956): railroad employee forced to go to work even though ill, then died, his wife tried to get in her testimony about his phone conversation and testimony of other fireman ( court admits what Nuttall said to his wife (present sense impression) and to other fireman about not feeling well to prove compulsion; but only the wife’s testimony can prove that employer was the force that created the compulsion
i). Characterizations were “made substantially at the time the event they described was perceived”
c. United States v. Iron Shell (8th Cir. 1980): man accused of assaulting girl with intent to rape, question whether officer’s testimony re: girl’s statements one hour after meet 803(2) ( court finds that trial judge did not abuse discretion in finding that girl was still excited by the event/condition at the time of the interview; no temporal requirement in FRE 803(2)
d. NOTE: statement can be used to prove excitement (the precedent condition) for purposes of admission under 803(2) ( the text allows bootstrapping (though some states require additional evidence)
iii. State of Mind
	FRE 803(3).  HEARSAY EXCEPTIONS; AVAILABILITY OF DECLARANT IMMATERIAL

	The following are not excluded by the hearsay rule, even though the declarant is available as a witness

(3) Then existing mental, emotional, or physical condition.  A statement of the declarant’s then existing state of mind, emotion, sensation, or physical condition (such as intent, plan, motive, design, mental feeling, pain, and bodily health), but not including a statement of memory or belief to prove the fact remembered or believed unless it relates to the execution, revocation, identification, or terms of declarant’s will.


a. Four distinct uses:
i). Proving declarant’s then-existing physical condition
a). Admissible not only as statements to physicians, but to friends, etc.

ii). Proving declarant’s then-existing mental or emotional condition
a). Important to distinguish this from the truth ( it only proves the present mental or emotional condition at the time, not a memory of emotion/mental condition
(i). Courts tend to reject inferences of continuity (e.g., a felt that on Wednesday, so it was also true on Tuesday)

b). Important because state of mind is sometimes an element of the substantive law

c). Such statements are often fact-laden, in which case they are sometimes considered nonhearsay circumstantial evidence of state of mind ( but these do not fall under 803(3), which doesn’t embrace statements of memory/belief to prove the remembered/believed fact
iii). Proving declarant’s later conduct
a). Idea is that you could use what a person said as proof of what she did thereafter ( raises problem of intent (complicated) and fact-laden statements
b). Mutual Life Insurance Co. v. Hillmon (SCOTUS 1892): body found at Crooked Creek, issue is whether it was Hillmon or Walters ( court allows insurance company to introduce letters, which “were competent evidence of the intention of Walters at the time of writing them”
(i). The problem with this kind of evidence is that it would have depended on the others involved to make the leap from Walters’ intention to the actual later conduct

c). United States v. Pheaster (9th Cir. 1979): kid tells friends that he’s going to meet drug dealer in parking lot, disappears and shows up dead years later ( court applies Hillmon doctrine to kid’s statement, allowing its admission to prove his later conduct (although it shouldn’t, technically, be admitted to prove that the dealer was in the parking lot)
(i). Factors to consider in deciding to allow the statement:

(a). How great is the need for the statement?

(b). Are there corroborating circumstances?

(c). Clarity of the statement

(d). How recent was the implied agreement to act?

d). Shepard v. United States (SCOTUS 1933): dying wife on stretcher says her husband poisoned her ( Cardozo tries to constrain Hillmon to prospective inferences, not retrospective (statements of memory) ( it is a fact-laden statement and a limiting instruction won’t work (requires “discrimination so subtle is a feat beyond the compass of ordinary minds”)

(i). Calls Hillmon the high water line
iv). Proving facts about declarant’s will
iv. Statements of Physicians
	FRE 803(4).  HEARSAY EXCEPTIONS; AVAILABILITY OF DECLARANT IMMATERIAL

	The following are not excluded by the hearsay rule, even though the declarant is available as a witness

(4) Statements for purposes of medical diagnosis or treatment.  Statements made for purposes of medical diagnosis or treatment and describing medical history, or past or present symptoms, pain, or sensations, or the inception or general character of the cause or external source thereof insofar as reasonably pertinent to diagnosis or treatment.


a. Veracity is not a concern ( people tend not to lie to doctors, etc.
b. Blake v. State (Wyo. 1997): sexually-abused step daughter identified abuser to doctor ( court asks whether the statement is consistent with the “general character of the cause” and “reasonably pertinent” to diagnosis (from the Renville test); court finds that such information is pertinent and consistent with the cause
i). Court rejects Confrontation Clause argument because the medical diagnosis exception is firmly rooted
ii). The extent to which identity (and other information) can be admitted through 803(4) varies from state to state ( highly political, re: plaintiff’s bar, insurance companies, etc.

iii). Problems: statements as to fault do not ordinarily qualify (CAN); and diagnosis and treatment do not readily embrace steps like removing a child from an abusive home, etc.
v. Past Recollection Recorded
	FRE 803(5).  HEARSAY EXCEPTIONS; AVAILABILITY OF DECLARANT IMMATERIAL

	The following are not excluded by the hearsay rule, even though the declarant is available as a witness

(5) Recorded recollection.  A memorandum or record concerning a matter about which a witness once had knowledge but no has insufficient recollection to enable the witness to testify fully and accurately, shown to have been made or adopted by the witness when the matter was fresh in the witness’ memory and to reflect that knowledge correctly. If admitted, the memorandum or record may be read into evidence but may not itself be received as an exhibit unless offered by an adverse party.


a. NOTE: this requires that the declarant be a witness, notwithstanding the lead in language that the declarant’s availability is immaterial
b. If a witness fails to remember something she recorded, even after prodding by attorney (such as leading questions or “present recollection refreshed”), the record can be admitted if:
i). The witness lacks present recollection of the matter

ii). The statement accurately reflects knowledge she once had

iii). She “made” or “adopted” the statement

iv). She did so while the matter was “fresh” in her mind
c. Ohio v. Scott (Ohio 1972): friend of man who went on a shooting spree gave a handwritten, signed statement day after arrest re: a conversation with D just prior to his arrest ( court allows admission of the signed statement because the four conditions above were met; it found no Confrontation Clause violation
i). Dissent objects that statement wasn’t made in presence of D, presents possibility that it will be taken for its truth, not just the fact of the recollection (undue weight), and the witness didn’t unambiguously lack present recollection
vi. Business Records ( massive and important exception
	FRE 803(6).  HEARSAY EXCEPTIONS; AVAILABILITY OF DECLARANT IMMATERIAL

	The following are not excluded by the hearsay rule, even though the declarant is available as a witness

(6) Records of regularly conducted activity.  A memorandum, report, record, or data compilation, in any form, of acts, events, conditions, opinions, or diagnoses, made at or near the time by, or from information transmitted by, a person with knowledge, if kept in the course of a regularly conducted business activity, and if it was the regular practice of that business activity to make the memorandum, report, record or data compilation, all as shown by the testimony of the custodian or other qualified witness, or by certification that complies with Rule 902(11), Rule 902(12), or a state permitting certification, unless the source of information or the method or circumstances of preparation indicate lack of trustworthiness. The term “business” as used in this paragraph includes business, institution, association, profession, occupation, and calling of every kind, whether or not conducted for profit.


a. Four elements:
i). Regular business; regularly kept record
ii). Personal knowledge of source ( source of the record must be someone with personal knowledge

iii). Contemporaneity ( information will be recorded (gathered) close to the time of the event

iv). Foundation testimony ( testimony by “custodian” or “other qualified witness” ( doesn’t necessarily have to have made the record, simply must have firsthand knowledge of the recordkeeping system
b. NOTE: judge can determine “trustworthiness”

c. Petrocelli v. Gallison (1st Cir. 1982): man has nerve severed during hernia surgery, second hospital has records of severed nerve ( court says records are not clearly diagnostic and don’t demonstrate personal knowledge; the source is unclear (could be the patient, could be the doctor), so the records are excluded because they are not the product of the doctors’ “acting in the course of regularly conducted business”
i). NOTE: in this case, the evidence could have been admitted under FRE 803(4), but plaintiff didn’t want it admitted as his own statement to the doctor; wanted it to be from the doctor

d. Norcon, Inc. v. Kotowski (Alaska 1999): woman working on Valdez spill clean-up is sexually harassed and demoted ( internal memo re: alcohol use and sexual harassment admitted for their truth as vicarious admissions, but would have been denied under 803(6) because the statements contained therein were inadmissible hearsay (not made within the ordinary course of business); the record would only have been admitted to prove they said what they said, not for the truth of what they said
i). Refer to FRE 805 ( hearsay within hearsay

e. Policy: documents made in anticipation of litigation are untrustworthy; reports dealing with employment incidents are generally excluded, but not always (i.e., when preparers are insulated from litigation, Lewis v. Baker)
vii. Public Records
	FRE 803(8).  HEARSAY EXCEPTIONS; AVAILABILITY OF DECLARANT IMMATERIAL

	The following are not excluded by the hearsay rule, even though the declarant is available as a witness

(8) Public records and reports.  Records, reports, statements, or data compilations, in any form, of public offices or agencies, setting forth (A) the activities of the office or agency, or (B) matters observed pursuant to duty imposed by law as to which matters there was a duty to report, excluding, however, in criminal cases matters observed by police officers and other law enforcement personnel, or (C) in civil actions and proceedings and against the Government in criminal cases, factual findings resulting from an investigation made pursuant to authority granted by law, unless the sources of information or other circumstances indicate lack of trustworthiness.


a. 803(8)(A) ( anything that is part of the activities of the government office keeping the records
b. 803(8)(B) ( anything observed under a legal duty, EXCEPT police/law enforcement in criminal  cases

c. 803(8)(C) ( anything from a legal investigation in civil cases or criminal cases against the government, unless it is untrustworthy

i). NOTE: similar “lack of trustworthiness” escape hatch for judge as in FRE 803(6)
d. Based on presumption that public officials are trustworthy and involved in repetitive routines (assurance against misstatements) ( also, necessity (public officials are busy, and need records)
i). NOTE: other exceptions embrace particular kinds of public records:
a). FRE 803(9): records of vital statistics, such as birth and death

b). FRE 803(14): records of documents affecting interests in property

c). FRE 803(22): evidence of judgments of felony conviction

d). FRE 803(23): judgments on matters of personal, family, or general history, or boundaries

e). FRE 803(10): proof of the absence of a public entry

e. Baker v. Elcona Homes Corp. (6th Cir. 1978): collision between big truck and small car with no eyewitnesses, issue is admission of police accident report ( court admits the accident report under 803(8)(C), because an “evaluative report” constitutes a “factual finding”; and the report was trustworthy because it was timely, made by a skilled official, and there was no improper motive (the fourth element, whether a hearing was held, was not met, but that was not fatal)
f. United States v. Oates (2d Cir. 1977): run of the mill drug case where there is an issue re: identifying the “white powder” as heroin, chemist’s supervisor called to read notes & explain ( court rejects this under 803(8) ( no good under 8(B) because chemist is “law enforcement personnel” in this context and no good under 8(C) because this is a criminal action
i). Court rejects attempt to get public records in through 803(6) ( says 803(8) is the only way in for public records
ii). NOTE: if the original chemist had testified but couldn’t remember, it might have been admitted through 803(5) (“past recollection recorded”)
viii. Learned Treatises
	FRE 803(18).  HEARSAY EXCEPTIONS; AVAILABILITY OF DECLARANT IMMATERIAL

	The following are not excluded by the hearsay rule, even though the declarant is available as a witness

(18) Learned treatises.  To the extent called to the attention of an expert witness upon cross-examination, statements contained in published treatises, periodicals, or pamphlets on a subject of history, medicine, or other science or art, established as a reliable authority by the testimony or admission of the witness or by other expert testimony or by judicial notice. If admitted, the statements may be read into evidence but may not be received as exhibits.


a. A treatise can be used for its truth if
i). It is shown to be a “reliable authority”

ii). The expert relies on it in direct examination or it’s called to his attention on cross-examination

b. Can be read into evidence but not received as exhibits
D. Exceptions—Declarant Unavailable
i. The Unavailability Requirement ( means the testimony must be unavailable (not necessarily physically unobtainable) ( includes forgetfulness, refusal to testify, or privilege
	FRE 804(a).  HEARSAY EXCEPTIONS; DECLARANT UNAVAILABLE

	(a) Definition of unavailability.  “Unavailability as a witness” includes situation in which the declarant—

(1) is exempted by ruling of the court on the ground of privilege from testifying concerning the subject matter of the declarant’s statement; or

(2) persists in refusing to testify concerning the subject matter of the declarant’s statement despite an order of the court to do so; or

(3) testifies to a lack of memory of the subject matter of the declarant’s statement; or

(4) is unable to be present or to testify at the hearing because of death or then existing physical or mental illness or infirmity; or

(5) is absent from the hearing and the proponent of his statement has been unable to procure the declarant’s attendance (or in the case of a hearsay exception under subdivision (b)(2), (3), or (4), the declarant’s attendance or testimony) by process or other reasonable means.

A declarant is not unavailable as a witness if his exemption, refusal, claim of lack of memory, inability, or absence is due to the procurement or wrongdoing of the proponent of a statement for the purpose of preventing the witness from attending or testifying.


a. Judge acts as gatekeeper (admissibility under FRE 104(a)) in determining unavailability
b. Reasons for unavailability:
i). Privilege ( usually requires the witness actually to claim (successfully) privilege, rather than allowing a party to assert that privilege would be claimed
ii). Refusal to testify ( requires actual refusal

iii). Lack of memory ( note that this refers to lack of memory of the subject matter, which means the witness may still be available for purposes of FRE 801(d)(1) if she remembers the statement (but not the subject matter)
iv). Death, illness, infirmity ( the modern view is that insanity doesn’t disqualify one from giving evidence, but this recognizes some psychological or medical unavailability

v). Unavoidable absence ( beyond subpoena or “other reasonable means”

vi). Procurement or wrongdoing ( this is tricky when the government refuses to immunize a witness or allows witnesses to leave (the state, the country, etc.)

c.  Barber v. Page (SCOTUS 1968): two men charged with robbery in OK, one testifies against the other at preliminary hearing but isn’t cross-examined because they had same lawyer, then is unavailable because in jail in other state ( court says state didn’t try hard enough (didn’t make a good faith effort) to procure the witness, so it can’t use the testimony under 804; also, rejects claim that defendant waived right to confront witness at preliminary hearing as a violation of Confrontation Clause ( “the right to cross-examination is basically a trial right,” especially where the witness has not been shown to be unavailable
ii. The Former Testimony Exception ( commonly used
	FRE 804(b)(1).  HEARSAY EXCEPTIONS; AVAILABILITY OF DECLARANT IMMATERIAL

	(b) Hearsay exceptions.  The following are not excluded by the hearsay rule if the declarant is unavailable as a witness:

(1) Former testimony.  Testimony given as a witness at another hearing of the same or a different proceeding, or in a deposition taken in compliance with law in the course of the same or another proceeding, if the party against whom the testimony is now offered, or, in a civil action or proceeding, a predecessor in interest, had an opportunity and similar motive to develop the testimony by direct, cross, or redirect examination.


a. Policy: person was under oath, there was opportunity to make (and preserve) evidentiary objections, party against whom it is offered (or predecessor in interest) had an opportunity to develop the testimony, and there was a prior opportunity to examine
b. Congress didn’t define “predecessor in interest”
i). Lloyd v. American Export Lines, Inc. (3d Cir. 1978): Lloyd and Alexander work together, get in fight, Lloyd is injured; he testifies in preliminary hearing and is cross-examined by Coast Guard, then disappears at time of trial ( court admits the former testimony, because parties made good faith effort to find Lloyd, and because there is “sufficient community of interest shared” by the Coast Guard and Alvarez in the “nucleus of operative fact” ( reads “predecessor in interest” fairly broadly
a). Court is inclined to favor admission, where it’s the only available, probative, and trustworthy evidence ( to “facilitate the presentation of a complete picture to the fact-finder”
b). Stern (concurrence): would limit “predecessor in interest” to a notion of privity (more akin to rule for binding parties to res judicata or collateral estoppel)
c. NOTE: this exception applies regardless of the type of examination (direct, cross, or redirect)
iii. Dying Declarations

	FRE 804(b)(2).  HEARSAY EXCEPTIONS; AVAILABILITY OF DECLARANT IMMATERIAL

	(b) Hearsay exceptions.  The following are not excluded by the hearsay rule if the declarant is unavailable as a witness:

(2) Statement under belief of impending death.  In a prosecution for homicide or a civil action or proceeding, a statement made by a declarant while believing that the declarant’s death was imminent, concerning the cause or circumstances of what the declarant believed to be impending death.


a. Policy: we assume someone facing death wouldn’t lie (veracity) ( not going to “go to his maker with a lie on his lips” ( this has been questioned in modern times (strong/distortive emotional appeal)
b. Statement must be “concerning the cause and circumstances” of impending death
i). Also embraces descriptions of prior threats and quarrels, physical pain or sensations, and matters inhaled, injected, or ingested
c. Proponent of statement must prove declarant had belief of impending death ( usually a matter for the judge to decide under FRE 104
i). Either a declaration from the dying declarant or circumstantial evidence supporting inference

d. Can be used not only in criminal, but in civil cases (e.g., wrongful death, etc.)

e. Question re: imminence ( there must be “a settled hopeless expectation” ( Cardozo: “The patient must have spoken with the consciousness of a swift and certain doom”
iv. Declarations Against Interest

	FRE 804(b)(3).  HEARSAY EXCEPTIONS; AVAILABILITY OF DECLARANT IMMATERIAL

	(b) Hearsay exceptions.  The following are not excluded by the hearsay rule if the declarant is unavailable as a witness:

(3) Statements against interest.  A statement which was at the time of its making so far contrary to the declarant’s pecuniary or proprietary interest, or so far tended to subject the declarant to civil or criminal liability, or to render invalid a claim by the declarant against another, that a reasonable person in the declarant’s position would not have made the statement unless believing it to be true. A statement tending to expose the declarant to criminal liability and offered to exculpate the accused is not admissible unless corroborating circumstances clearly indicate the trustworthiness of the statement.


a. Introduction and general considerations

i). You have to look at the statement in context (emphasized in Williamson)
a). Declarant must understand that the declaration is against interest ( otherwise there’s no guarantee of veracity, etc.

b). Against interest requirement is not satisfied where statement becomes damaging in light of later events

ii). NOTE: statements made to authorities are suspect (often for currying favor, inculpating others, seeking leniency)

iii). NOTE: statements often further one interest and impair another at the same time ( this is complex ( goes to judge’s discretion re: “so far” language

iv). Exculpatory statements against penal interest (i.e., by others) are not allowed unless corroborating circumstances clearly indicate the trustworthiness of the statement
v). This does not include statements against social interest
b. Criminal cases—statements against declarant interest implicating the accused
i). Williamson v. United States (SCOTUS 1994): Harris is busted with cocaine in his car, admits knowledge/guilt, and tells story about deal with Williamson, then refuses to testify; prosecutor wants to use Harris’ inculpatory statement against penal interest ( court rejects use of non-self-inculpatory parts of a “statement,” even if the broader narrative is generally self-inculpatory; can only admit narrowly self-inculpating statement under FRE 804(b)(3); this is especially true when the statement implicates someone else ( “statement” does not reach associated (or “collateral”) statements
a). Often cited for the proposition that you have to look at the statement in context
b). Scalia (concur): agrees with narrow reading of the against penal interest statement exception under 804(b)(3) ( disagrees with Kennedy ( Scalia is very protective of the Confrontation Clause
c). Kennedy (concur): would allow more of the statement, as long as it is not “so self-serving” as to be “unreliable” or made to curry favor

d). Ginsberg: would throw out the entire statement because it was made to curry favor (after arrest) ( could only be admitted as an admission against Harris

c. Criminal cases—statements against declarant interest exonerating the accused

i). The same Confrontation Clause problems don’t exist here ( no concern about spreading the blame or currying favor

ii). But, exculpatory statements against penal interest must be corroborated ( this is not required for inculpatory statements (though some say it should be)
a). To ensure that nobody was paid to take the blame, etc.

b). Corroboration could be either (1) reasons to trust the veracity of the declarant or (2) factors corroborating the content of the statement
d. NOTE: for both exculpatory and inculpatory statements against interest, the courts don’t consider the identity of the recipient (even if this is counterintuitive)

E. The Catchall Exception

	FRE 807.  RESIDUAL EXCEPTION

	A statement not specifically covered by Rule 803 or 804 but having equivalent circumstantial guarantees of trustworthiness, is not excluded by the hearsay rule, if the court determines that (A) the statement is offered as evidence of a material fact; (B) the statement is more probative on the point for which it is offered than any other evidence which the proponent can procure through reasonable efforts; and (C) the general purposes of these rules and the interests of justice will best be served by admission of the statement into evidence. However, a statement may not be admitted under this exception unless the proponent of it makes known to the adverse party sufficiently in advance of the trial or hearing to provide the adverse party with a fair opportunity to prepare to meet it, the proponent’s intention to offer the statement and the particulars of it, including the name and address of the declarant.


i. Origin of the Catchall ( from Dallas County v. Commercial Union Assurance Co. (5th Cir. 1961) (Wisdom cites trustworthiness of old newspaper clipping)
a. It was eventually codified, but with the additional requirements of (1) material fact; (2) probativity and diligence; (3) interest of justice; and (4) notification to the adversary

b. Flexibility is double-edged: can admit evidence when equity demands, but can produce wildly inconsistent rulings

c. The catchall exception is limited by the Confrontation Clause when used to admit evidence against accused in criminal case

ii. The Catchall and Proof of Exonerating Facts

a. State v. Weaver (Iowa 1996): baby girl dies of shaken baby syndrome; babysitter charged; new exculpatory affidavits say baby’s mother told of hitting baby’s head before she went to babysitter ( court admits the affidavits because they have “equivalent circumstantial guarantees of trustworthiness” (credible witness, no motive for affiants to lie, statement made in reply to open-ended questions, declarant had personal knowledge, availability of declarant to testify, consistent medical evidence, multiple identical statements, etc.)
i). Problems: affidavits were signed 3 years later and are nearly identical (prepared by same lawyer) ( look like “collective memory efforts,” which should be suspect

ii). The “near miss” debate: concerning the “specifically covered” language of FRE 807 ( if something nearly fits one of the categorical exceptions but doesn’t fit, doesn’t admitting it anyway under 807 defeat the purpose of the specific language of the other exceptions ( courts go both ways on this
b. NOTE: corroborating evidence is allowed under FRE 807 for exculpatory evidence, but inculpatory use of the residual exception requires limiting consideration to “circumstances surrounding the making of the statement” (Idaho v. Wright) ( Confrontation Clause

iii. The Catchall and Child Abuse Prosecutions

a. This exception plays an important role in admitting statements by child victims describing abuse ( some states provide a statutory exception based on the subject area ( creates Confrontation Clause concerns and also a statutory problem (should admission be allowed through other exceptions?)

b. Trustworthiness factors: (i) precocity and age of child; (ii) behavioral changes; (iii) temporality; (iv) lack of motive to lie; (v) consistency; (vi) leading questions or spontaneity; and (vii) training of the investigator

i). BUT external corroboration cannot be used (Idaho v. Wright)

F. Constitution as a Bar Against Hearsay

i. Introduction
a. Confrontation Clause (6th Am.): “In all criminal prosecutions, the accused shall enjoy the right…to be confronted with the witnesses against him; to have compulsory process for obtaining witnesses in his favor, and to have the Assistance of Counsel for his defense.
i). There is some complexity in defining “witness”; also tough interaction between this and hearsay evidence
b. Pre-Roberts cases:

i). Pointer v. Texas (1965): applying the clause to the states and forbidding use of unavailable declarant’s earlier testimony where accused had no lawyer

ii). Barber v. Page (1968): before prior testimony can be admitted, even where the accused had counsel who did cross-examine the witness, the state has to show that it was unable reasonably to obtain the declarant as a witness in the current matter
iii). California v. Green (1970): permits state to admit: (a) prior statement of witness who testifies at trial and is available to be cross-examined on the statement; and (b) prior preliminary hearing testimony where accused had counsel, whether or not the declarant is available

ii. The Modern Doctrine: Roberts, Crawford, and the Ascendance of Two Theories

a. Ohio v. Roberts (SCOTUS 1980): preliminary hearing testimony of girl (hearsay) says she didn’t give Roberts her parents’ credit cards/checks ( court allows testimony because girl was unavailable and because the hearsay possesses “indicia of reliability,” which “can be inferred without more…where the evidence falls within a firmly rooted hearsay exception”; otherwise, evidence can come in if it has “particularized guarantees of trustworthiness”
i). Which hearsay exceptions are “firmly rooted”?
a). Coconspirator
(i). United States v. Inadi (1985): rejected the unavailability requirement for coconspirator exception

(ii). Bouraily (1987): rejected the “indicia of reliability” requirement for coconspirator exception (although this was somewhat restored by FRE 801(d)(2)(E))

b). Excited utterances

c). Statements for medical diagnosis or treatment

d). Business records

e). Dying declarations

f). Agent’s admissions

g). Public Records

ii). Hearsay exceptions that are NOT “firmly rooted”:

a). Catchall exception

b). Against-interest exception

b. White v. Illinois (SCOTUS 1992): child sex abuse case ( Rehnquist says unavailability requirement only applies to prior judicial proceedings, not for excited utterances or medical treatment/diagnosis

i). Scalia/Thomas (concur): lay foundation for Crawford re: “testimonial” statements

c. Crawford v. Washington (SCOTUS 2004): government seeks to admit tape-recorded testimony of wife about her husband’s stabbing a man who tried to rape her ( she was unavailable (because of spouse privilege); Scalia applies Confrontation Clause to “testimonial” statements (including statements taken  by police officers in the court of interrogation), which are absolutely barred absent a prior opportunity to cross-examine
i). Testimonial hearsay demands unavailability and prior opportunity to cross-examine
ii). Nontestimonial hearsay is regulated by the rules of evidence, not Confrontation Clause

iii). Scalia uses a historical analysis of the Confrontation Clause:

a). “…the principal evil at which the Confrontation Clause was directed was the civil-law mode of criminal procedure, and particularly its use of ex parte examinations as evidence against the accused”
b). “…the Framers would not have allowed admission of testimonial statements of a witness who did not appear at trial unless he was unavailable to testify, and the defendant had had a prior opportunity for cross-examination. The text of the Sixth Amendment does not suggest any open-ended exceptions from the confrontation requirement to be developed by the courts.”
(i). The cross-examination requirement is now dispositive
iv). Problems: How do you define “testimonial”? How do you define “opportunity to cross-examine”?

a). Coconspirator statements and public records are explicitly called non-testimonial

b). What does this decision do to non-testimonial hearsay (Must it still have indicia or reliability? Is it protected at all under the Confrontation Clause?

v). Rehnquist/O’Connor (concur): would reject this framework and stick with Roberts
iii. What about Statements Subject to Prior or Later Cross-Examination?

a. The Court has given mixed signals, but:


b. Deferred cross-examination is sufficient for Confrontation Clause purposes (although there’s a possibility that a cross-examination that is sufficiently limited might undermine meaningful cross-examination for purposes of the Confrontation Clause)
c. Prior cross-examination may suffice, although it’s an open question if mere “opportunity” is sufficient

iv. Davis v. Washington (SCOTUS 2006): woman makes 911 call as boyfriend assaults her, doesn’t testify, government introduces her 911 call transcript; another woman interviewed by police re: domestic assault ( Scalia says 911 call was non-testimonial, because “its primary purpose was to enable police assistance to meet an ongoing emergency”; says the interview by police was testimonial because there was “no such ongoing emergency” and “the primary purpose of the interrogation is to establish or prove past events potentially relevant to later criminal prosecution”
a. “Primary purpose” should be defined objectively ( no need to take evidence

b. Confrontation Clause applies only to testimonial hearsay; non-testimonial hearsay is governed by the rules of evidence ( marks out no just the doctrine’s “core, but its perimeter”
c. Forfeiture ( “one who obtains the absence of a witness by wrongdoing forfeits the constitutional right to confrontation”

d. Thomas (concur/dissent): because there was no Miranda warning, neither of these statements has the necessary “solemnity” to be considered “testimonial” ( both should be admitted
v. NOTE: recent 2d Circuit decision says medical examiner is not a law enforcement officer (so, her (autopsy) report is not “testimonial” under Crawford/Davis) ( can come in via a hearsay exception, without the examiner having to come to court and testify
V. Note on Articles 4 and 6

A. There’s some overlap between articles 4 and 6 (evidence used circumstantially to prove or disprove an element of consequence may also be used to impeach, and vice versa)

i. Article 4: deals with relevance ( rules are permissive, not mandatory (for admission) and work to limit the admissibility of certain categories of evidence to certain uses ( everything is subject to FRE 403 discretion
a. FRE 401-403 ( to deal with certain recurring issues
b. FRE 404-415 ( refine the general provisions in Rules

ii. Article 6: deals with competency and impeachment
a. FRE 607, 611, 612, 614, 615 ( protocols/procedures governing eliciting of evidence from witnesses and the conduct of the trial
b. FRE 608, 609, 610, 613 ( rules governing how witnesses may be impeached (not exclusive) ( others include impeachment for bias or contradiction

c. Evidence for impeachment must be relevant (401) and may be subject to exclusion (403)
VI. Relevance Revisited

A. Character Evidence ( character is “specific inclinations of a person…suggesting their innateness in him”
i. Relevancy and Form
a. Relevancy ( character is descriptive and predictive ( think of the “propensity argument”
b. Form ( three ways to prove character (or trait of character) by calling a “character witness” to:

i). describe acts that indicate the existence of the trait ( strictly limited by FRE 405(a)
ii). give her opinion that the person has the trait in question

iii). describe his reputation ( this was traditionally the only route allowed

	FRE 404.  CHARACTER EVIDENCE NOT ADMISSIBLE TO PROVE CONDUCT; EXCEPTIONS; OTHER CRIMES

	(a) Character evidence generally.  Evidence of a person’s character or a trait of character is not admissible for the purpose of proving action in conformity therewith on a particular occasion, except:
(1) Character of accused.  In a criminal case, evidence of a pertinent trait of character offered by an accused, or by the prosecution to rebut the same, or if evidence of a trait of character of the alleged victim of the crime is offered by an accused and admitted under Rule 404(a)(2), evidence of the same trait of character of the accused offered by the prosecution;

(2) Character of the alleged victim.  In a criminal case, and subject to the limitations imposed by Rule 412, evidence of a pertinent trait of character of the alleged victim of the crime offered by an accused, or by the prosecution to rebut the same, or evidence of a character trait of peacefulness of the alleged victim offered by the prosecution in a homicide case to rebut evidence that the alleged victim was the first aggressor;

(3) Character of witness.  Evidence of the character of a witness, as provided in rules 607, 608, and 609.
(b) Other crimes, wrongs, or acts.  Evidence of other crimes, wrongs, or acts is not admissible to prove the character of a person in order to show action in conformity therewith. It may, however, be admissible for other purposes, such as proof of motive, opportunity, intent, preparation, plan, knowledge, identity, or absence of mistake or accident, provided that upon request by the accused, the prosecution in a criminal case shall provide reasonable notice in advance of trial, or during trial if the court excuses pretrial notice on good cause shown of the general nature of any such evidence it intends to introduce at trial.


ii. Character to Prove Conduct on a Particular Occasion

a. Character of Criminal Defendant

i). If defendant “opens the door” to evidence of her “pertinent trait,” the prosecutor can then offer contrary evidence on that trait in the accused in rebuttal, but not otherwise
a). “pertinent trait” is supposed to be narrow, but courts tend to admit evidence that the defendant is generally “law abiding”

ii). If defendant “opens the door” to a trait of the victim’s character (under FRE 404(a)(2)), the prosecutor can offer evidence of the same trait with regard to the accused/defendant

b. Character of Crime Victim

i). Prosecutor can introduce evidence of a “pertinent trait” of the victim (under FRE 404(a)(1)) if the defendant introduces evidence of the a trait of the victim’s character (under FRE 404(a)(2))
ii). Prosecutor can also introduce evidence of the victim’s “peacefulness” if the defendant claims self-defense in a homicide case ( because the victim has no way to defend herself
c. Methods of Proving Character
	FRE 405.  METHODS OF PROVING CHARACTER

	(a) Reputation or opinion.  In all cases in which evidence of character or a trait of character of a person is admissible, proof may be made by testimony as to reputation of by testimony in the form of an opinion. On cross-examination, inquiry is allowable into relevant specific instances of conduct.

(b) Specific instances of conduct.  In cases in which character or a trait of character of a person is an essential element of a charge, claim, or defense, proof may also be made of specific instances of that person’s conduct.


i). Witness can testify as to reputation (in personal or business community) or opinion
a). On cross-examination, can inquire into specific instances ( it seems like you can respond to this on redirect

b). You must have a good-faith basis for asserting specific instances (you should be able to satisfy a judge in a sidebar; you can’t make it up) ( can be arrest even without conviction, etc. (“acts” under FRE 404(b))
d. Civil Cases
i). Character evidence, when offered to prove behavior in a particular instance, is never admissible in civil cases
a). Except under FRE 415, which exempts character evidence in suits seeking damages for sexual assault or child molestation
iii. Character as an Element of a Charge, Claim, or Defense

a. Criminal Cases

i). Character is rarely and essential element, although it comes up in some criminal defenses Evidence of character is usually inadmissible to prove conduct on a particular occasion ( can’t use the “bad apple”/predisposition theory

ii). But, the accused can use character evidence to prove he did not commit the crime

iii). BUT, 404(b) allows character evidence for reasons other than to prove conduct on a particular occasion

a). Judge should use limiting instruction (FRE 105), but we know the real impact of this

b. Civil Cases

i). Character is “in issue” in civil cases involving defamation (truth of character claim), negligent entrustment (careless disposition), child custody (character of the parent(s)), and wrongful death (determining “worth”)

iv. Prior Acts as Proof of Motive, Intent, Plan, and Related Points ( FRE 404(b)
a. General Considerations ( often this proof is excluded under FRE 403
i). Some courts use a four-part test:

a). Is the evidence offered for a proper purpose under FRE 404(b)?

b). Is it relevant for that purpose?

c). Does its probative worth outweigh the risk of unfair prejudice?

d). Will a limiting instruction suffice?

b. Proving Intent ( prior acts are often admitted to prove intent, even if they also tend to have a predisposition impact on the jury
i). Remember the notice requirement

c. Identity, Modus Operandi

i). To prove identity, the indicia has to be something exceptional or remarkable (not just a blue shirt)

d. Plan, Design

i). Can introduce multiple specific acts to allow an inference of antecedent plan/design/scheme

e. Other Purposes

i). Absence of mistake/accident ( if something unusual happens often enough, we may infer that the most likely explanation (accident) is wrong as statistically improbable ( circumstances of multiple acts must be similar

f. Proving the Prior Act

i). Prior acts do not need to be proved by a preponderance ( rather, they go to the jury after judge makes “threshold” decision

ii). The relevance of prior acts is conditioned on a fact (see FRE 104(b)) and should be admitted if a reasonable jury could find the fact to be true by a preponderance based on the proof introduced by the prosecutor

v. Character in Sex Offense Cases

a. Sexual History of Victim (Rape Shield Statutes)

	FRE 412.  SEX OFFENSE CASES; RELEVANCE OF ALLEGED VICTIM’S PAST SEXUAL BEHAVIOR OR ELLEGED SEXUAL PREDISPOSITION

	(a) Evidence generally inadmissible.  The following evidence is not admissible in any civil or criminal proceeding involving alleged sexual misconduct except as provided in subdivisions (b) and (c):
(1) Evidence offered to prove that any alleged victim engaged in other sexual behavior.

(2) Evidence offered to prove any alleged victim’s sexual predisposition.

(b) Exceptions.

(1) In a criminal case, the following evidence is admissible, if otherwise admissible under these rules:

(A) evidence of specific instances of sexual behavior by the alleged victim offered to prove that a person other than the accused was the source of semen, injury, or other physical evidence;
(B) evidence of specific instances of sexual behavior by the alleged victim with respect to the person accused of the sexual misconduct offered by the accused to prove consent of by the prosecution; and

(C) evidence the exclusion of which would violate the constitutional rights of the defendant.

(2) In a civil case, evidence offered to prove the sexual behavior or sexual predisposition of any alleged victim is admissible if it is otherwise admissible under these rules and its probative value substantially outweighs the danger of harm to any victim and of unfair prejudice to any party. Evidence of an alleged victim’s reputation is admissible only if it has been placed in controversy by the alleged victim.

(c) Procedure to determine admissibility.
(1) A party intending to offer evidence under subdivision (b) must—

(A) file a written motion at least 14 days before trial specifically describing the evidence and stating the purpose for which it is offered unless the court, for good cause requires a different time for filing or permits filing during trial’ and

(B) serve the motion on all parties and notify the alleged victim or, when appropriate, the alleged victim’s guardian or representative.

(2) Before admitting evidence under this rule the court must conduct a hearing in camera and afford the victim and parties a right to attend and be heard. The motion, related papers, and the record of the hearing must be sealed and remain under seal unless the court orders otherwise.


i). Every state has one, though some are less protective than others ( special rule of relevance
ii). Severely limits use of such evidence, because it does not provide appreciable support for an inference about specific conduct

a). BUT, it can be introduced to show motive for making a false charge, etc. (see FRE 412(b))

b). NOTE: re: 412(b)(1)(B) ( even good-faith belief that there was consent may not be a defense in some states, which might require actual consent

b. Prior Offenses by Defendants in Sex Crime Trials ( FRE 413-415 passed by Congress in 1994
	FRE 413  EVIDENCE OF SIMILAR CRIMES IN SEXUAL ASSAULT CASES

	(a) In a criminal case in which the defendant is accused of an offense of sexual assault, evidence of the defendant’s commission of another offense or offenses of sexual assault is admissible, and maybe considered for its bearing on any matter to which it is relevant.

(b) In a case in which the Government intends to offer evidence under this rule, the attorney for the Government shall disclose the evidence to the defendant, including statements of witnesses or a summary of the substance of any testimony that is expected to be offered, at least fifteen days before the schedules date of trial or at such later time as the court may allow for good cause.

(c) This rule shall not be construed to limit the admission or consideration of evidence under any other rule.

(d) For purposes of this rule and Rule 415, “offense of sexual assault” means a crime under Federal law of the law of a State…that involved—

(1) any conduct proscribed by chapter 109A of title 18, U.S.C.;
(2) contact, without consent, between any part of the defendant’s body or an object and the genitals or anus of another person;

(3) contact, without consent, between the genitals or anus of the defendant and any part of another person’s body;

(4) deriving sexual pleasure or gratification from the infliction of death, bodily injury, or physical pain on another person; or

(5) an attempt or conspiracy to engage in conduct described in paragraphs (1)-(4).


i). FRE 414 ( substantially the same as FRE 413, except it applies to similar crimes in child molestation cases
ii). FRE 415 ( regarding sexual assault or child molestation in civil cases

iii). NOTE: generally read to give judge some discretion, though the language suggests automatic admission and that it would be up to the jury ( this would be “draconian”

a). Usually, judge can still exclude damaging (predisposition) evidence under 403
iv). This evidence can be VERY damaging
B. Habit and Routine Practice

	FRE 406.  HABIT; ROUTINE PRACTICE

	Evidence of the habit of a person or of the routine practice of an organization, whether corroborated or not and regardless of the presence of eyewitnesses, is relevant to prove that the conduct of the person or organization on a particular occasion was in conformity with the habit or routine practice.


i. NOTE: the only post-403 rule that opens the door to new evidence, rather than limiting evidence
ii. Habit: must be automatic, reflexive, mechanistic, or semi-volitional under the same or similar circumstances ( not a “general tendency”

a. If the defendant tries to introduce evidence of his own habit, there’s a concern about opportunistic behavior ( in United States v. Levin, court rejected evidence that defendant always observed the Sabbath, because it was too volitional

iii. For organizations is must be a routine practice
C. Remedial Measures

	FRE 407.  SUBSEQUENT REMEDIAL MEASURES

	When, after an injury or harm allegedly caused by an event, measures are taken that, if taken previously, would have made the injury or harm less likely to occur, evidence of the subsequent measures is not admissible to prove negligence, culpable conduct, a defect in a product, a defect in a product’s design, or a need for a warning or instruction. This rule does not require the exclusion of evidence of subsequent measures when offered for another purpose, such as proving ownership, control, or feasibility of precautionary measures, if controverted, or impeachment.


i. Generally, subsequent remedial measures are inadmissible
a. Policy: we want to encourage people to make things safer; the remedial measure doesn’t necessarily mean the pre-remediated state was unsafe (but could bias the jury); remediation may have been done in response to something other than the act at issue
ii. Tuer v. McDonald (Md. Ct. App. 1997): woman sues doctor and hospital for taking her husband off anticoagulant; he died; hospital then changed its policy ( court rejects admission of the subsequent remedial measures, rejects feasibility and impeachment uses ( evidence must directly impeach or and feasibility must be absolutely controverted to allow the evidence
iii. NOTE: some states allow this evidence in product liability cases

iv. Exceptions to this exclusion:

a. To show ownership or control ( “I had no power to make the change”
b. To show feasibility if “controverted” ( if a claim was made that a thing could not have been done (but then it was done in the form of the subsequent remedial measure)
c. Impeachment ( if someone testifies that X is safe, but subsequent remedial measures says X is unsafe

VII. Impeachment of Witnesses ( 5 acceptable methods (bias, mental/sensory capacity, character, prior inconsistent statements, and contradiction)
	FRE 607.  WHO MAY IMPEACH

	The credibility of a witness may be attacked by any party, including the party calling the witness.


A. Nonspecific Impeachment
i. Bias and Motivation ( showing that the witness has some bias, animus, motivation, or corruption that might lead him to fabricate or shade his testimony to help or hurt one of the parties
a. Bias can be for or against a party (love, hate, money, freedom, leniency, etc.)

b. Not in the FRE

c. Extent of permissible cross-examination on bias is a matter of discretion for the trial judge (under 401 and 403)
d. United States v. Abel (SCOTUS 1984): Aryan brotherhood witnesses impeach each other ( court admits evidence of witness’ and respondent’s membership in Aryan brotherhood because it “was sufficiently probative of…possible bias towards respondent to warrant its admission”
i). Proof of bias is almost always relevant 

a). “A successful showing of bias on the part of a witness would have a tendency to make the facts to which he testified less probable in the eyes of the jury than it would be without such testimony”

ii). You may use extrinsic evidence to show bias
e. NOTE: prosecutors must disclose information about deals and promises of leniency affecting its witnesses ( could impact bias/motivation

f. NOTE: you can cross-examine paid witnesses about their fees

ii. Sensory and Mental Capacity ( showing a defect in his sensory or mental capacity (perception or memory) that undercuts his testimony
a. Also not in the FRE

b. May be proved on cross-examination and by use of extrinsic evidence

c. May show that witness was under the influence of drugs/alcohol at the time of events or at trial

d. May cross-examine on mental afflictions or illness ( no witness is incompetent because of mental illness ( but it must be relevant to the time period about which witness is testifying
iii. Character for “Truth and Veracity” ( showing that he is by disposition untruthful
a. Cross-Examination on Non-conviction Misconduct (FRE 608(b))
	FRE 608(b).  EVIDENCE OF CHARACTER AND CONDUCT OF WITNESS

	(b) Specific instances of conduct.  Specific instances of the conduct of the witness, for the purpose of attacking or supporting the witness’ character for truthfulness, other than conviction of crime as provided in Rule 609, may not be proved by extrinsic evidence. They may, however, in the discretion of the court, if probative of truthfulness or untruthfulness, be inquired into on cross-examination of the witness (1) concerning the witness’ character for truthfulness or untruthfulness, or (2) concerning the character for truthfulness or untruthfulness of another witness as to which character the witness being cross-examined has testified.

      The giving of testimony, whether by an accused or by any other witness, does not operate as a waiver of the accused’s or the witness’ privilege against self-incrimination when examined with respect to matters that relate only to character for truthfulness.


i). Only allowed where the examiner has a factual predicate for the question and the non-conviction conduct bears directly on the veracity of the witness
ii). United States v. Manske (7th Cir. 1999): defendant wants to introduce evidence that a witness threatened others to perjure ( court admits threat evidence under 608(b) because it is probative of truthfulness ( embraces “middle view” in which “behavior seeking personal advantage by taking from others in violation of their rights reflects on veracity,” including frightening off witnesses or suborning perjury ( threats implicated violence, but also lack of truthfulness
a). Courts come out either way where conduct has wrongful/exploitative aspects but is not false or deceptive in itself

b). NOTE: 608(b) allows for questioning on cross-examination but NOT extrinsic evidence

iii). NOTE: generally, adultery/marital infidelities are not directly related to truthfulness

b. Proving Prior Convictions (FRE 609) ( almost invariably accomplished on cross-examination
	FRE 609(a).  IMPEACHMENT BY EVIDENCE OF CONVICTION OF CRIME

	(a) General rule.  For the purpose of attacking the credibility of a witness, (1) evidence that a witness other than an accused has been convicted of a crime shall be admitted, subject to Rule 403, if the crime was punishable by death or imprisonment in excess of one year under the law under which the witness was convicted, and evidence that an accused has been convicted of such a crime shall be admitted if the court determines that the probative value of admitting this evidence outweighs its prejudicial effect to the accused; and (2) evidence that any witness has been convicted of a crime shall be admitted if it involved dishonesty or false statement, regardless of the punishment.


i). NOTE: this includes a reverse 403 standard because it favors exclusion, unless the value outweighs the prejudicial effect, instead of vice versa
ii). Three points:
a). Convictions are a matter of public record ( counsel is more likely to know about them

b). Convictions are used for impeachment much more in criminal than civil cases, esp. against the accused testifying in his own defense

c). Convictions are compelling evidence not only of the deed, but of its seriousness

iii). NOTE: many courts think crimes of theft do not “involve dishonesty”

iv). This has the effect of discouraging many defendants from taking the stand

v). NOTE: 10-year time limit from the later of the conviction or release from confinement, if not supported by specific facts/circumstances (609(b)); pardoned crimes are not admissible (609(c)); juvenile adjudications are usually not admissible (609(d)) ( but you can use it during pendency of appeal (609(e))
vi). NOTE: you can’t bring out the narrative of the prior ( only fact of conviction, name of the crime, date, and sentence

vii). May also be proved extrinsically under FRE 803(22) (judgment of previous conviction)
viii). About 609(a)(1)

a). United States v. Lipscomb (D.C. Cir. 1983): heroin dealer and his shady witnesses are impeached for prior convictions ( court upholds admission of prior conviction testimony and supports judicial discretion to determine when to inquire into the facts and circumstances underlying prior convictions, etc.
(i). Court has discretion to inquire into background facts and circumstances under FRE 609(a)(1)
(a). FRE 609(a)(2) creates a per se rule that probativeness outweighs prejudice ( prosecution may adduce specific facts to bring a prior conviction under FRE 609(a)(2)
(ii). Factors a judge might consider under FRE 609(a)(1) ( these are not exhaustive:

(a). How old is the crime?

(b). To what extent does it bear on veracity?

(c). Is it cumulative? Also, patterns of convictions or isolated incident?
(d). If witness is called by accused, what is the spillover effect?

(e). If the witness is defendant ( more protective balancing test

i. How similar is the crime? ( more similar = less admissible (more prejudicial)

ii. How important is the defendant’s testimony? ( admitting the prior might keep him off the stand ( BUT if testimony is so important, there’s more reason to fill out the picture by admitting the prior

ix). About 609(a)(2)
a). Most courts think trial judges lack discretion to disallow impeachment for crimes involving “dishonesty and false statement” and that FRE 403 does not operate in this context

b). Luce v. United States (SCOTUS 1984): defendant refuses to testify after motion in limine to block evidence of priors is denied, then loses; appeals in limine ruling ( court refuses to review the in limine ruling because defendant didn’t testify; the lack of a record makes any review entirely speculative (no way to know what harm would have been caused by erroneous impeachment)
(i). “to raise and preserve for review the claim of improper impeachment with a prior conviction, a defendant must testify”

(ii). NOTE: decisions in a number of states reject Luce
c. Character Witnesses (FRE 608(a))
	FRE 608(a).  EVIDENCE OF CHARACTER AND CONDUCT OF WITNESS

	(a) Opinion and reputation evidence of character.  The credibility of a witness may be attacked or supported by evidence in the form of opinion or reputation, but subject to these limitations: (1) the evidence may refer only to character for truthfulness or untruthfulness, and (2) evidence of truthful character is admissible only after the character of the witness for truthfulness has been attacked by opinion or reputation evidence or otherwise.


i). Foundation requirement for opinion testimony ( period of personal acquaintance
ii). NOTE: generally psychiatric testimony is excluded

iii). Problem what does “otherwise” mean?

B. Specific Impeachment

i. Prior Inconsistent Statements ( conflicting with current testimony
	FRE 613.  PRIOR STATEMENTS OF WITNESSES

	(a) Examining witness concerning prior statement.  In examining a witness concerning a prior statement made by the witness, whether written or not, the statement need not be shown nor its contents disclosed to the witness at that time, but on request the same shall be shown or disclosed to opposing counsel.

(b) Extrinsic evidence of prior inconsistent statement of witness.  Extrinsic evidence of a prior inconsistent statement by a witness is not admissible unless the witness is afforded an opportunity to explain or deny the same and the opposite party is afforded an opportunity to interrogate the witness thereon, or the interests of justice otherwise require. This provision does not apply to admissions of a party-opponent as defined in rule 801(d)(2).


a. NOTE: 613(b) has no sequence requirement ( witness can be allowed to explain later
i). Extrinsic evidence ( 613(b) is procedural ( the decision to allow extrinsic evidence is up to the judge ( how long it will take (time) and how important is it (relevancy)?

b. Remember: prior inconsistent statements are not hearsay if used to impeach ( but there’s a concern that they’ll be taken for their truth ( the “smuggling in” issue
i). Also, statements made during plea bargaining (410) and settlement negotiations (408) are excluded

c. United States v. Webster (7th Cir. 1984): witness bank robber gave exculpatory statement re: Webster, but had made prior inconsistent statements; Webster claims they were too prejudicial ( Posner upholds the impeachment because there was no bad faith
i). “it would be an abuse of [FRE 607], in a criminal case, for the prosecution to call a witness that it knew would not give it useful evidence, just so it could introduce hearsay evidence against the defendant in the hope that the jury would miss the subtle distinction between impeachment and substantive evidence” ( it cannot be “employed as a mere subterfuge to get before the jury evidence not otherwise admissible” ( this is the “smuggling in” issue
a). but, that was not what happened in this case
b). United States v. DeLillo ( it’s okay to impeach your own witness to get rid of the bad parts if there are some good parts as well that you want in ( “mixed bag” scenario
d. Constitutional dimension ( if the prior statement has been suppressed, can it still be used to impeach?

i). Harris v. New York (SCOTUS 1971): heroin dealer made inconsistent statements pre-Miranda, got them suppressed, but they were used to impeach him when he testified ( court says otherwise suppressed statements can be used to impeach, as long as they are trustworthy, because he “opened the door”
a). Court allows impeachment by Miranda-barred statements
b). Seems inconsistent with Agnello v. United States (1925), in which the SCOTUS rejected the use by government of illegally seized can of cocaine to impeach the defendant

c). Problem: might increase incentive for police to violate Miranda simply to keep the defendants off the stand

(i). But, cops don’t want to elicit statements that are subsequently suppressed ( it makes them look bad

d). Brennan (dissent): this violates the privilege against self-incrimination (as in Miranda) ( it “fetters” the choice to take the stand or not in one’s own trial

(i). This view has been repeatedly rejected (and it’s unclear if Agnello is still good law) ( in Mincey and Portash the statements were involuntary (not a Miranda issue)

ii). Jenkins v. Anderson (SCOTUS 1980): use of pre-arrest silence to impeach defendant’s credibility ( court holds that impeachment by use of pre-arrest silence does not violate the 14th Am.
a). States can formulate evidentiary rules disallowing use of silence, but the bottom line is that such use doesn’t violate the Constitution

b). Fletcher v. Weir (SCOTUS 1982): use of post-arrest pre-Mirana silence to impeach defendant’s credibility does not violate the Constitution

(i). Problem: this raises the concern about opportunistic delays before giving Miranda warning

c). NOTE: remember that Doyle v. Ohio rejects use of post-Miranda silence to impeach
ii. Contradiction ( just plain wrong on one or another point in his testimony
a. Sometimes done on cross-examination, but more often done with extrinsic evidence (“counterproof”)
b. Three kinds of counterproof ( basically, courts exclude unless there’s dual relevancy
i). Counterproof that not only contradicts but also tends to prove a substantive point ( would get in regardless of contradiction

ii). Counterproof that not only contradicts but tends to prove some other impeaching point ( would probably get in because it tends to show bias

iii). Counterproof that only contradicts ( usually is excluded because it’s collateral, unless it seems that it’s appoint on which the witness could not be innocently mistaken

a). Collateral = not admissible

c. United States v. Havens (SCOTUS 1980): lawyer/drug dealers get busted with sewn-up t-shirts; one gets busted, Havens has cut-up t-shirts in his illegally-searched bag (t-shirts later suppressed); government offers suppressed t-shirts to contradict Havens’ answers on cross ( court allows use because the cross-examination was “plainly within the scope of the defendant’s direct examination” and “growing out of” the direct
i). Distinguishes Agnello ( the cross-examination had “too tenuous” a connection to direct

ii). Brennan (dissent): this violates defendant’s constitutional rights ( because it uses illegally seized evidence to impeach testimony deliberately elicited by the government
a). Reads Agnello and Walder to say the “government may not employ its power of cross-examination to predicate the admission of illegal evidence”

b). “within the scope” is way too elastic and broad
c). He says this makes the Constitutional limitation coterminous with the rule of evidence

iii). NOTE: this rule is often applied to cases where the counterproof should be regulated by rules of evidence, not Constitutional concerns ( sometimes allow in evidence that should be excluded under the FRE
C. Repairing Credibility ( can’t do it until credibility has been attacked (FRE 608(a)) and must repair the at the point of the attack
i. Rebutting Impeaching Attacks

a. Despite 608(a), it is permissible on direct to (1) adduce testimony about payment, (2) bring out evidence of prior convictions, (3) bring out fact of plea bargain, and (4) bring out connection/affiliation to party (to preempt bias attacks)

ii. Evidence of Good Character

a. Calling a character witness under 608(a) to testify to the veracity of a primary witness whose veracity has been challenged by another character witness “or otherwise” (e.g., slashing cross-examination) ( see FRE 404(a)(3)
b. United States v. Medical Therapy Sciences (2d Cir. 1978): government “pulls the teeth” by revealing prior convictions of witness; defendant attacks her credibility; government then calls character witness to testify to her veracity ( court allows this because the defense’s attack satisfied the “or otherwise” language of 608(a); the government’s own introduction of prior convictions would not have been sufficient (can’t “open its own door”)

i). Basically, the defense took the bait by attacking the witness’ credibility, opening the door for the rehabilitative character witness

c. NOTE: courts tend to hesitate to allow expert testimony on credibility issues, except in the context of behavioral syndrome evidence
iii. Prior Consistent Statements

a. Think of FRE 801(d)(1)(B) ( admissible for their truth to rebut claim of recent fabrication and improper motive ( see Tome
b. But, other rehabilitating uses (such as repairing faulty memory claim, contextualizing seeming inconsistencies, etc. ( see Breyer dissent in Tome) are probably not governed by 801(d)(1)(B) ( so prior consistent statements can be used for rehabilitative purposes (but not for their truth) regardless of when they were made if not used to rebut claims of recent fabrication or improper motive
D. Forbidden Attacks

	FRE 610.  RELIGIOUS BELIEFS OR OPINIONS

	Evidence of the beliefs or opinions of a witness on matters of religion is not admissible for the purpose of showing that by reason of their nature the witness’ credibility is impaired or enhanced.


i. Disallows impeaching attempts that attack credibility on the basis of “beliefs or opinions…on matters of religion”
a. What about Abel, in which the court allowed evidence of membership in the Aryan brotherhood? ( different because not a religion
VIII. Opinion and Expert Testimony; Scientific Evidence

A. Lay Opinion Testimony

	FRE 701.  OPINION TESTIMONY BY LAY WITNESSES

	If the witness is not testifying as an expert, the witness’s testimony in the form of opinions or inferences is limited to those opinions or inferences which are (a) rationally based on the perception of the witness, and (b) helpful to a clear understanding of the witness’ testimony or the determination of a fact in issue, and (c) not based on scientific, technical, or other specialized knowledge within the scope of Rule 702.


i. Traditionally limited to facts (and still largely so), but now some opinions based on perceptions are allowed as well, if helpful to understanding the witness’ testimony or determination of a fact in issue and not based on specialized knowledge
ii. Policy: we want to allow the witness to recreate the situation as much as possible for the jury ( including subjective characterizations that a lay witness might well use and the jury would understand ( we sometimes allow estimates (which can be challenged on cross) and opinions based on personal experience (sometimes)
iii. BUT we don’t allow guesses
a. lay witness can’t state the law ( but can make factual observations

b. lay witness can’t make conclusory statements/assertions about state of mind of defendant, etc.

c. can’t express opinions not based on perception or personal knowledge

B. Expert Witnesses

	FRE 702.  TESTIMONY BY EXPERTS

	If scientific, technical, or other specialized knowledge will assist the trier of fact to understand the evidence or to determine a fact in issue, a witness qualified as an expert by knowledge, skill, experience, training, or education, may testify thereto in the form of an opinion or otherwise, if (1) the testimony is based upon sufficient facts or data, (2) the testimony is the product of reliable principles and methods, and (3) the witness has applied the principles and methods reliably to the facts of the case.


i. NOTE: “assist” is a low bar ( up to judge as gatekeeper to decide if it will help the jury
ii. Expert is basically anyone with specialized knowledge ( not just education or formal training

iii. The three requirements come from Daubert
iv. There’s some uncertainty if experts are allowed only where the information is beyond the jury’s understanding, but the casebook says experts can be used to clarify even familiar matters
	FRE 703.  BASES OF OPINION TESTIMONY BY EXPERTS

	The facts or data in the particular case upon which an expert bases an opinion or inference may be those perceived by or made known to the expert at or before the hearing. If of a type reasonably relied upon by experts in the particular field in forming opinions or inferences upon the subject, the facts or data need not be admissible in evidence in order for the opinion or inference to be admitted. Facts or data that are otherwise inadmissible shall not be disclosed to the jury by the proponent of the opinion or inference unless the court determines that their probative value in assisting the jury to evaluate the expert’s opinion substantially outweighs their prejudicial effect.


v. Bases of expert opinion
a. Perceived by the expert
b. Made known to the expert at trial
c. Made known to the expert before trial
d. Outside data ( we let the expert decide what information is necessary to experts in that area of expertise

vi. The opponent, who is protected by the exclusionary rule, may decide to uncover the underlying information if she thinks the jury will benefit from hearing that information ( FRE 705
a. Not admissible for its truth, but only for measuring the credibility of the expert witness
vii. BUT ( if the evidence is suppressed for Constitutional reasons, the expert may not rely on it

	FRE 704.  OPINION ON ULTIMATE ISSUE

	(a) Except as provided in subdivision (b), testimony in the form of an opinion or inference otherwise admissible is not objectionable because it embraces an ultimate issue to be decided by the trier of fact.
(b) No expert witness testifying with respect to the mental state or condition of a defendant in a criminal case may state an opinion or inference as to whether the defendant did or did not have the mental state or condition constituting an element of the crime charged or of a defense thereto. Such ultimate issues are matters for the trier of fact alone.


	FRE 705.  DISCLOSURE OF FACTS OR DATA UNDERLYING EXPERT OPINION

	The expert may testify in terms of opinion or inference and give reasons therefore without first testifying to the underlying facts or data, unless the court requires otherwise. The expert may in any event be required to disclose the underlying facts or data on cross-examination.


viii. Presentation of Expert Testimony ( start by laying the foundation (specialized knowledge, experience, familiarity, etc.), have the court “qualify” the witness as an expert
a. Cross-examination is hugely important as a result of allowing expert’s to state opinions

ix. Court-appointed experts under FRE 706 ( happens very rarely

C. Reliability Standard for Scientific and Other Technical Evidence

i. Defining a Standard

a. The Frye standard: the principle supporting the testimony must “have gained general acceptance in the particular field in which it belongs” ( this was criticized too burdensome (proving “general acceptance”; not friendly to new theories) and too permissive ( overall very vague standard

b. Daubert v. Merrell Dow Pharmaceuticals (SCOTUS 1993): redefines the standard for admitting expert scientific testimony ( rejects Frye; the new test looks for reliability (is the reasoning/methodology scientifically valid?) and relevance (can it be applied to the facts before the court?) ( the inquiry is a “flexible one”
i). Non-exclusive list of factors (not essential):

a). Can the theory be tested (falsifiability)?

b). Has it been subjected to peer review?

c). What is the error rate?

d). Is there general acceptance in the relevant community (Frye)?

ii). Rehnquist/Stevens (concur/dissent): get rid of Frye, but don’t make the judge the gatekeeper based on such abstract criteria

c. Khumo Tire Co. v. Carmichael (SCOTUS 1998): expands Daubert beyond just expert scientific testimony to all expert testimony ( this avoids the problem of determining what is “scientific”

i). Court says standard of review for decisions to admit or exclude expert witness testimony is “abuse of discretion” ( highly deferential

a). This avoids complicated “reliability” inquires

d. NOTE: the Daubert test was incorporated into FRE 702
e. NOTE: you only go through the Daubert/Khumo Tire test when the area of expertise is amenable to such a test ( otherwise, it’s up to the court under FRE 104(a)
ii. Modern Science in the Courtroom

a. Toxic Tort Cases ( science often has no answer to the crucial questions
i). A lot of unproven science is used in these cases, and even complex statistical analyses often leave questions of causation unanswered ( increased scrutiny under Daubert has caused a number of these suits to be dismissed on motions for summary judgment

b. Syndrome and Social Framework Evidence ( expert testimony became prominent in the 1990s
i). Regarding battered child syndrome (BCS, child sexual abuse accommodation syndrome (CSAAS), rape trauma syndrome (RTS), and battered woman syndrome (BWS)

ii). Experts are usually allowed to describe the “social framework” (generalized behavioral patterns), but not offer an opinion about the specific facts of the case

a). This can look a lot like character evidence (see FRE 404, 405, and 608)

IX. Burdens of Proof and Presumptions

A. Burdens and Presumptions in Civil Cases ( come from substantive/common law, not FRE
i. Pretrial Burdens (Pleading, Pretrial Statement) ( who has to set forth the facts and claims, etc. ( depends on the jurisdiction ( not particularly controversial
ii. Trial Burdens (Production and Persuasion)

a. Two concepts:
i). Burden of production (or “going forward”) ( risk of non-production

a). Proof could support a finding of fact on each element of a claim 
ii). Burden of persuasion ( risk of non-persuasion

a). Once the burden of production is met, the plaintiff (or party with burden) must convince the jury (or judge) by meeting the burden of persuasion

(i). If no reasonable jury could fail to find for either party ( directed verdict
b. Standard of proof in civil cases ( almost always a preponderance of the evidence (51/49)

c. For affirmative defenses, the same back and forth plays out for defendant, as opposed to plaintiff

i). Affirmative defense = on which the defense bears the burden of persuasion

ii). Unless the statute specifically allocates the burden (i.e., a defense of public policy which, once asserted, must be disproved by the plaintiff)

d. Occasionally, the burdens of production and persuasion are separated

e. Policy: burdens are allocated to make it easier/harder to recover or avoid liability, to recognize what is most probably true, to place burden on party best position to provide the necessary proof, and to help resolve cases lacking definitive proof

iii. A Special Device for Shifting and Allocating Burdens: The Presumption

	FRE 301.  PRESUMPTIONS IN GENERAL IN CIVIL ACTIONS AND PROCEEDINGS

	In all civil actions and proceedings not otherwise provided for by Act of Congress or by these rules, a presumption imposes on the party against whom it is directed the burden of going forward with evidence to rebut or meet the presumption, but does not shift to such party the burden of proof in the sense of the risk of nonpersuasion, which remains throughout the trial upon the party on whom it was originally cast.


a. Presumption is a mandatory conclusion drawn from a basic fact
i). As opposed to an inference (a rational, but not mandatory conclusion), which is rebuttable

ii). Judges sometimes use inference instructions ( where a particular inference is suggested, which “nudges” the jury to draw the inference ( this is discouraged

b. You can attack a presumption by (a) attacking the basic fact or (b) attacking the presumed fact
c. Two approaches to the “in between” situation:

i). Thayer approach (the “bursting bubble” approach) ( once the party against whom the presumption operated met its burden of production, the presumption disappeared (could not be reflected in the jury instruction) ( it shifted the burden of production but not the burden of persuasion
a). This was the common law approach and was eventually adopted by FRE 301
ii). Morgan approach ( if the burden of production is met, the burden of persuasion shifts ( jury instruction would include the presumption and something like “unless opponent has persuaded you that the presumed fact is not true”
a). Thus has been adopted in the Uniform Rules of Evidence 301 ( and states adopting codes are badly split on this issue
d. NOTE: sometimes Congress adopts the Morgan approach in specific statutes, for policy reasons
e. Texas Dep’t of Community Affairs v. Burdine (SCOTUS 1981): Title VII case alleging intentional discrimination (not pretext of disparate effect) ( once plaintiff provides its prima facie case, the defendant need only meet its burden of production (not persuasion) to eliminate the presumption (Thayer rule); however, it must meet its burden by “clear and reasonably specific” evidence, which sounds like more than just a preponderance (more than Thayer?)
i). Two definitions of prima facie: (1) plaintiff meets its burden of production or (2) plaintiff states the “basic facts” (that is what the court means)

f. NOTE: some states (e.g., CA) recognize different kinds of presumptions
i). presumptions created for public policy purposes, which follow the Morgan rule (shift production & persuasion)
ii). presumptions created to resolve disputes, which follow the Thayer rule (shift only production)

	FRE 302  APPLICABILITY OF STATE LAW IN CIVIL ACTIONS AND PROCEEDINGS

	In civil actions and proceedings, the effect of a presumption respecting a fact which is an element of a claim or defense as to which State law supplies the rule of decision is determined in accordance with State law.


g. Because presumptions can be outcome determinative, we don’t want the fortuity of federal jurisdiction to skew the benefits of a presumption (Erie)

B. Burdens, Presumptions, and Inferences in Criminal Cases
i. Burden of Persuasion
a. Due Process requires prosecutor to prove BRD every element of the crime charged (In re Winship)
i). But not every fact bearing upon guilt is an element in the prosecutor’s case

b. Mullaney v. Wilbur (SCOTUS 1975): “malice aforethought” element in ME murder and “heat of passion” affirmative defense ( court says these overlap, and proving the latter negates the former, which has the effect of shifting the burden of proving absence of provocation to the defendant, in violation of Winship ( state “may not shift the burden of proof to the defendant by presuming [an] ingredient [of the crime] upon proof of the other elements” (from Patterson)

i). Doesn’t mean the state can’t create an affirmative defense that overlaps with elements of the crime ( just that the burden can’t be shifted to defendant by presuming an element of the crime based upon proof of the other elements

a). Each element has to be proved BRD

c. Patterson v. New York (SCOTUS 1977): man shoots ex-wife’s boyfriend; issue is whether the defendant in NY can Constitutionally be burdened with proving extreme emotional disturbance defense to murder ( court distinguishes this from “heat of passion” defense in Mullaney; says the defense doesn’t negate any element of the crime, it’s more broadly ameliorative
i). Also, White notes that refusing to give defendant the burden on EED might lead the state to eliminate it as an available defense, rather than allowing defendants to claim it and then burdening the state with disproving it
ii). This leaves the state with a lot of discretion to frame the elements of crimes and defenses so as to allocate the burden as it sees fit ( White claims that the political process is a sufficient check against abuse within the Mullaney framework

a). Makes Winship look like a “paper tiger”

iii). Powell (dissent): state can’t give the burden of persuasion to defendant (1) if the result is a “substantial difference in punishment” and (2) if historically, Anglo-American law gives the burden to the state; but, the state may give the defendant the burden of production
ii. Presumptions and Inferences ( implicates concerns re: right to trial by jury and due process rights
a. Directed verdicts against the accused are not allowed ( so, no presumption can control decision, even in the absence of counterproof
b. Sandstrom v. Montana (SCOTUS 1979): boy admits killing girl, but argues that the killing was done “purposely or knowingly,” so it was not “deliberate homicide” but a lesser crime; boy relies on alcohol-fueled disorder; challenges jury instructions that say “the law presumes that a person intends the ordinary consequences of his voluntary acts” ( boy challenges that the word “presume” shifts the burden to defendant; court rejects the instruction because it could be interpreted to include either a burden-shifting presumption or a conclusive presumption, either of which violates defendant’s due process rights
i). Shifting the burden on “purposely or knowingly” shifts an element away from the state in violation of Winship/Mullaney
c. County of Ulster v. Allen (SCOTUS 1979): people busted with drugs in car and guns in trunk in NY, argue that the presumption that presence of weapons is evidence of illegal possession by everyone in the car violates due process ( this is an “instructed inference” case (not a presumption, no mandatory language) ( Stevens allows it because the inferred fact “more likely than not” flows from the basic fact; also requires other evidence of the inferred fact
i). It is suggested in this decision that if the basic fact is the sole fact, you can’t have the instructed inference ( nexus between basic and inferred fact must satisfy BRD if the basic fact is the sole fact

ii). Court uses the language “permissive presumption” rather than “instructed inference”

iii). Powell (dissent): this bar is too low, because jury might rely on the inference to convict even though the nexus is not BRD

	FRE 611.  MODE AND ORDER OF INTERROGATION AND PRESENTATION

	(a) Control by court.  The court shall exercise reasonable control over the mode and order of interrogating witnesses and presenting evidence so as to (1) makes the interrogation and presentation effective for the ascertainment of the truth, (2) avoid needless consumption of time, and (3) protect witnesses from harassment or undue embarrassment.

(b) Scope of cross-examination.  Cross-examination should be limited to the subject matter of the direct examination and matters affecting the credibility of the witness. The court may, in the exercise of discretion, permit inquiry into additional matters as if on direct examination.

(c) Leading questions.  Leading questions should not be used on the direct examination of a witness except as may be necessary to develop the witness’ testimony. Ordinarily leading questions should be permitted on cross-examination. When a party calls a hostile witness, an adverse party, or a witness identified with an adverse party, interrogation may be by leading questions.


	FRE 602.  LACK OF PERSONAL KNOWLEDGE

	A witness may not testify to a matter unless evidence is introduced sufficient to support a finding that the witness has personal knowledge of the matter. Evidence to prove personal knowledge may, but need not, consist of the witness’ own testimony. This rule is subject to the provisions of rule 703, relating to opinion testimony by expert witnesses.
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