Contracts Outline

II. Enforcing Promises


I.
Intro

Objectives of contract law

· Always want to promote transactions by reducing costs

· UCC – find a contract where we can!

· Does not interfere with content of transactions

· What would parties have agreed to if they could?

· Finality – keep cases out of court

II.
Enforcing Promises: Bases of Legal Obligation

A.
Intention to be Bound: Objective Theory of K

R2 §21

no intent to be bound necessary: maker of a promise may be bound w/o expressly stating or actually intending

absent fraud, duress or mutual mistake, one who has capacity to understand and reads/signs agreement w/o reading it, is bound by signature

1.
Ray v. Eurice & Bros. [27]

Anal Ray wants house built w/ certain specifications, Eurices sign it w/o reading ( still bound despite no intent



Objective test of offer/acceptance: reasonable person’s understanding



Unilateral mistake does not get you out of a K

2.
Park 100 Investors v. Kartes [36]

broker said he had lease papers for Kartes to sign, signed while late for wedding rehearsal – it was it was actually a personal guaranty!!  

Broker remained silent when they called the lawyer.

subsequent owner defaulted on rent, Park went after Kartes

Signature obtained by fraud
1)
material misrepresentation which is

2)
false

3)
made w/knowledge or reckless ignorance

4)
relied upon

5)
caused injury

B.
Consideration – always easy to find!

1.
Hamer v. Sidway [41]

uncle promises nephew $5K if he doesn’t drink/smoke/gamble til age 21

need benefit or detriment to find consideration

detriment: circumscribed freedom of action ( K





benefit: to uncle, legal not economic


2.
Baehr v. Penn-O-Tex Oil (1960) [47]

lessor’s promise ≠ K.  no consideration: delay in filing suit ≠ forbearance.  he was in FL anyway!

R2 §1
K = promise that is a duty or breach of law ( remedy

Consideration is essential evidence of parties’ intent to create a K


Bargain theory of consideration: K must be product of bargain

Bargain = voluntary assumption of obligation upon cond’n of act of forbearance 

R2 §17 requirement of a bargain

R2 §2 promise = assurance that a thing will(not) be done



No need to use benefit/detriment (makes no difference)

3.
Dougherty v. Salt [54] - Gifts

aunt promises to give boy $3K

no consideration – “Nothing is consideration that is not regarded as such by both parties” promise was not offered or accepted with any other purpose

voluntary and unenforceable promise of executory gift
why are gifts not enforced?

· too easy to fraud, difficult to distinguish from present intent

· made in emotional state

· excused by other conduct (e.g. kid acting bad)

4.
Batsakis [59] - Adequacy

one Greek lends another $25 in exchg for a $2000 promissory note


enforceable despite gross disparity 


court will not inquire into “adequacy of consideration”


“mere inadequacy of consideration will not void a contract”

R2 §79 adequacy of consideration: consideration is enough

no req’t of “equivalence in the values exchged,” mutuality of obligation


might relate to duress, fraud, etc. – none here (//Park 100) b/c 

not the other party but gen. econ forces that made him accept


movement away from willingness to police fairness of bargains (Horwitz)

5.
Plowman v. Indian Refining Co. [64] – Past Consideration



employer laid off workers, promised to pay them ½ wages for life, 

they just had to pick up checks…payments cut off

no consideration found in…

· years of prior service – “past consideration is no consideration”

· travel - merely enabling cond’n 

e.g. Williston’s tramp going to corner to pick up coat

· morality of promise (there are arguments against this)



only employees benefited 

Agency [70]
· lowest form of fiduciary relationship

· imbalance of info 

· obligated to act in interest of principal

· actual authority (agent has right)

· express (specifically told) or implied (general mandate)

· apparent authority (3rd person thinks they do)

( can sue

C. Promissory Estoppel (protection of promissee reliance) [73]

Unbargained-for reliance as a substitute for consideration

Invoked when there is no K – fashion remedy to meet injustice 

remedy usu. less than for breach

e.g. enforcement or “out-of-pocket” reliance expenses

Development of Doctrine: Pre-PE

1. Kirksey v. Kirksey [74]
(don’t cite for PE)

Family – K theory applied less b/c emotions, altruism

bro-in-law said he’d give widow land if she came to see him, took it away

had detriment, but that was a condition, not a bargain 

he doesn’t care about seeing her ( not enforceable

(can you believe, she wants a man to give her prop!)

writer disagrees – she relied a lot on his promise

2. Allegheny College [86] charitable subscription
D promised $5K for a scholarship named after her

gives $1K then dies, they sue her estate

Pre-PE: Cardozo finds bilateral K b/c consideration = naming 

tenuous b/c donor didn’t really bargain for promise

R2 §90(2) now, charitable subscription enforced even w/o detrimental reliance

Commercial Promises

· parties are not making emotionally-driven promises (vs. family)

· expecting hard-bargaining

· take risks and incur costs – bear it with pricing/insurance

PE promotes trust ( reduce overall transaction costs

3. Katz v. Danny Dare [102]

wanted bro-in-law to quit, offered him pension to encourage him to retire, he accepted, Dare stopped payments

R2 §90

promissory estoppel found

1)
promise that should’ve induced forbearance

2)
actual detrimental reliance

3)
injustice can only be avoided by enforcement of promise

mutual awareness of an exchg

4. Shoemaker v. Commonwealth Bank
Oral promise of mortgagee to obtain home-owner’s insurance, fire

Shoemakers relied on the promise, “reasonableness of reliance” R2 §90 cmt. b
Genuine issue of material fact ( actionable under PE 

D. Restitution  [116]

Benefits received ( impose liability


“quasi-contracts” not governed by same rules as K, but overlap


Pure Restitution - Absence of a Promise: Rescue, Family Relations

1. Creditmaker v. Pelo
Suicidal man involuntarily hospitalized, made to sign form for bill

Unjust enrichment: one cannot benefit at expense of another w/o paying.  Law implies a promise to pay ( must pay for medical services
Restatement of Restitution §116:

person who supplied good/service w/o other’s knowledge/consent entitled to restitution if

a)
acted unofficiously (no needless interference) and w/intent to charge

b)
necessary to prevent serious bodily harm/pain

c)
no reason to think other would not consent

d)
impossible for other to give material consent


restitution also for preserving property (lower stds.)
Posner’s economic analysis: if transaction costs weren’t prohibitive, what would the terms be

2. Watts v. Watts - cohabitating couple 

No divorce, but not all agreements are unenforceable

She has a claim under 

· breach of express/implied contract to share equally

· unjust enrichment – they were in “illicit” relationship together


1)
benefit conferred


2)
appreciation/knowledge by D of benefit


3)
acceptance of benefit making it inequitable to keep

· partition


Promissory Restitution (moral obligation)



Makes an express promise to pay after benefits received




Under Plowman past consideration doesn’t cut it, but…

3. Mills v. Wyman
D’s adult son sick on travels, nursed by P, D never requested P’s services

D writes to P promising to pay expenses  

Held: promise not supported by consideration ( no K

Would’ve been nice but not necessary – no moral ground justification
If son was a minor (dad is legally obligated to care), binding

4. Webb v. McGowin
A jumps on block of wood to save B.  B promises/pays A $15 biweekly, until he dies, then estate refuses to pay.

Binding w/o consideration b/c of substantial cost/benefit 

( moral obligation = sufficient consideration




Subsequent promise amounted to previous request

R2 §86 receives material benefit other than gratuitously (gift), a subsequent promise to 

compensate the person for rendering such benefit is enforceable




Different from Mills
· Payments were already made for 8 years

· Promise was not made on the spot




Material benefit = consideration, promise = consent ( enforceable

Posner: 

pure restitution - measured by whether they received a benefit

promissory restitution - promise itself = voluntary assumption of obligation.  

Fuller: cautionary function of consideration ( people don’t make promises on the spot

III.
Reaching Agreement

A.
Bilateral Contracts [161]


Exchg of promises

1. Lonergan v. Scolnick 

“this is a form letter” gives details, not an offer

more description “if you are really interested…decide fast” not offer!

No contract unless there is a mtg of the minds

R2 §26 negotiation promissee knowledge/reason to know that not intended as expression of 

fixed purpose w/o further assent ( no offer

R2 §24 offer = manifestation of willingness to enter a bargain, assent is invited/will conclude

common law: offeror is the master of the offer

R2 §40

rejection/counter-offier must be communicated to be effective 

R2 §63(a) 
“mailbox rule” acceptance is effective as soon as it’s out of your hands, 

deposited, reasonable means

2. Normile v. Miller [171]

“Time is of the essence” offer purchase form with expiration, Miller made counteroffer, Normile thought he had an option – but you don’t get something for nothing! “You snooze you lose; the prop. has been sold” (notice of revoke) 

No K formed!

all offers are revocable until rejected (can be by counteroffer), accepted, or expire

R2 §39

counter-offer terminates power of acceptance of original offer 

R2 §59

qualified acceptance = counteroffer 

R2 §58

acceptance must comply w/offer

R2 §43

indirect communication of revocation ( power of acceptance terminated 

B.
Unilateral Contracts [177]

Offeror promises future performance in return for offeree’s actual performance  

R2 §50(2)
acceptance by performance E.g. Brooklyn Bridge

Revocation



classical K theory: power to revoke anytime

R2 §45

(1)
can’t revoke offer after performance has begun



(2)
cond’l on completion (reasonable time)


1.
Petterson v. Pattsburg

Patt holds mortgage on Pett’s prop.  Offers to reduce by $780 if he pays it off before end of May.  Pett shows up at door with cash and Patt refuses to take it (D says he sold it).  P had to pay full principal to someone else 

No contract b/c actual tender of payment was not made 

so he was free to revoke offer – rigid application!


Mere preparations to perform, not actual performance



Both parties at risk until performance completed

R2 §32 an offer may be accepted by either performance or acceptance

2.
Cook v. Coldwell Banker [184]
Real estate woman in bonus program

Employer: “be here!” after performance completed

Unilateral K breached – partial performance binds employer

If bilateral, would not be able to quit

Comment: Remedies for Breach [188]

· *Expectation interest – net value expected to realize

· Restitution/reliance interest – extent of injury/unjust enrichment

· Specific performance – do it!

C.
Limiting the Offeror’s Power to Revoke: Pre-Acceptance Reliance

promissory estoppel to enforce offers – SubK cases

1. James Baird (1933) [190]

Gen K relied on subKr’s erroneous bid.  They withdrew it

Hand: Cond’l bilateral, not unilateral

a.
no PE – no consideration for binding promise of irrevocable offer

b.
no option – mutuality of obligation
keep D free – don’t subject him to one-sided deal!

2. Drennan (1958) [193]

Traynor: Exact opposite outcome!! No bilateral K, but unilateral
Promissory estoppel – Gen Kr definitely relied 

gen Kr relies on a subKr in calculating his bid

the offer is temporarily irrevocable.

SubKr claimed an error in price, but Gen has already submitted bid

enforceable 

(unless G should’ve realized it was error( reliance unjustifiable)

cost: inc. bid price when subKs can’t walk

D.
Irrevocability by Statute: the “Firm Offer” [217]

UCC §2-205 firm offer by merchant (buyers or sellers)

irrevocable despite no consideration nor reliance


(1) signed writing 

(2) explicitly will be held open


reasonable time, < 3mos.


Reason: buyers can confidently rely on it, make preparations

UCC §2-104 merchant=deals in goods, has knowledge/skill 
E.
Qualified Acceptance: The “Battle of the Forms” [221]


1.
Princess Cruises v. GE – common law

Predominance Test: UCC applies to goods, and goods/services, factors


1)
language of K


2)
nature of business of supplier


3)
intrinsic worth of materials

K primarily for services (repair) ( governed by common law



GE’s actions (accepting counteroffer by performance) and inaction (no objection) gave GE reason to believe Princess accepted




Mirror image rule: a “varying” acceptance = counter-offer R2 §59




GE made a counteroffer




Last shot rule: person who sends last form governs the transaction

implied assent to counter-offer by conduct 

indicating lack of objection





usu. buyer makes offer, seller sends form ( favors sellers





GE sent last form


2.
Brown Machine v. Hercules - UCC




K b/c both parties performed
Generally, and here:

Brown’s price quote w/boilerplate indemnity clause  

= invitation to negotiate, not offer



Hercules’s boilerplate purchase order w/o indemnity clause 

= offer to buy

UCC §2-207 (ameliorates strict mirror image rule) add’l terms become part of  K between 

merchants if both parties apparently agree, unless


1)
offer expressly cond’l ( considered a counteroffer




unwilling to continue unless terms are included

express assent cannot be presumed by silence or mere failure to object


2)
materially alters agreement



test = hardship or surprise e.g. Horning

3)
notification of rejection given/given soon



indemnity provision materially alters agreement, no express assent

( not part of K!




Hercules only intended indemnity clause if they expressly assented

which it didn’t 


3.
Dale R. Horning Co. v. Falconer Glass [240]

P glass installer bought glass from D, defective.  D’s confirming order form had incl. limitation of liability clause in small type – did not become part of contract b/c…UCC 2-207(2) material alteration
Test for materiality = surprise or hardship

No surprise b/c it was trade practice to exclude consequential damages, 

replacement is only remedy

Hardship b/c installer needed glass to proceed with building



they cheated the D!  we learn to always include a box on the form!




Can’t just insert boilerplate language just like that

Battle of the forms is the easy way out – not going to cut it

We need actual agreement/mutual assent.

Knock-out rule: different terms – cancel each other out [250]

F.
Electronic Contracting

Shrink wrap cases – opposing views – turn on moment of K formation


1.
Hill v. Gateway

ordered computer, dissatisfied, arbitration clause in box governs unless they return it w/in 30 days

Hill was bound no matter if it was prominently displayed or customers knew about it




Cite Pro-CD – shrink-wrapped terms made retention=acceptance




Hills did not act diligently in discovering the clause

reasoning: most of all, customers just want a low price – they would have agreed to it if they could.  Requiring disclosure inc. transaction costs


Ps had ample notice anyway


2.
Klocek v. Gateway




same situation, opposite outcome

b/c P is not a merchant, add’l terms in Std Terms (e.g. arbitration clause) 

not part of agreement w/o express assent




keeping the computer past five days ≠ express assent




test is whether Gateway went ahead and performed anyway

then agreement not expressly cond’l on arbitration clause

click-through cases – efficient, but they let sellers impose whatever they want!

G.
Postponed Bargaining: “Agreement to Agree”



Cheaper, easier, preserve relationships


1.
Walker v. Keith [270] – common law




agreement to agree ≠ binding K




lessor gave option to extent for 10 yr period with “reasonable rent” TBD

option provision in lease did not fix rent with sufficient certainty to form enforceable K




why would lessor give up all that power?

Williston: agreement must be sufficiently definite to enable a court to give it exact meaning, else unenforceable for uncertainty

But, UCC §2-305 open price term does not prevent enforcement if parties intended to be bound


2.
Quake Contruction v. American Airlines [278] – more modern common law




“formal contract contemplated”




letter of intent re: airport construction ambiguous

intent of parties is controlling

R2 §27
agreement that contemplates written contract may be enforceable if parties intend 




parties can specify that formal writing will follow 

(infer from amt. of money, amt. of detail, whether writing is normally used, etc.)




could be agreement to bargain in good faith

Comment: Pennzoil/Texaco [289]



Merge Getty w/ Pennzoil – but then sold to Texaco!  Was there an agreement?



[add more here?]

IV.
Statute of Frauds

Prevent fraud – reinvigorated by info age

Rule of exclusion

1.
Does it apply? 

R2 §110 Classes of K Covered

· executor to answer for decedent

· suretyship – answer for duty of another

· consideration of marriage

· sale of interest in land

· not performed within one year

UCC [296]

· goods >$500 §2-201
· securities §8-319
· sale of personal prop >$5000 §1-206
· specially manufactured §2-201(3)(a)
2.
Does it satisfy requirements? signed writing (lenient view e.g. crayon)

· R2 §131, UCC §2-201(1) so long as court is persuaded that the writing does indicate a contract for sale has been made 

· R2 §132 several writings can be read together as long as one is signed e.g. Crabtree
· may have been made for any purpose

· signature is merely a authentication

· made before or after K is formed

· no mutuality req’t –only party against who enforcement is sought needs to have signed


e.g. Buffaloe

· proposed change for info age: “signed writing” ( “authenticated record”
3.
Exceptions
· part performance – for equitable relief (injunction, specific performance) if reliance

not money damages (e.g. Winternitz) UCC §2-201(3)(c)

· promissory estoppel overcomes lack of writing (e.g. Alaska ) R2 §139
· special manufacture – goods made specifically for buyer, not suitable to sell anyone else 

UCC 2-201(3)(a)
Then, still need offer, acceptance, consideration to form K.

A.
General Principles: Scope and Application [298]


1.
Crabtree v. Elizabeth Arden Sales Corp. 




2 year employment contract w/ terms, “memo” of terms out of 3 docs

R2 §132 several writings can be read together if they clearly refer to same subject/transaction

If by inspection it is apparent that both docs refer to same transaction, unsigned one can be considered part of it, if external evidence (e.g. oral testimony) demonstrates that parties assented to it


2.
Winternitz v. Summit Hills Joint Venture [305]




oral promise to renew pharmacy lease (state law includes leased prop.)



a.
oral contract for lease not enforceable – no part performance remedy for $



b.
“scantily drawn” – malicious interference with K

subject to liability for pecuniary loss 

R2 Torts §766 (look at motive, proximity, relationship)


3.
Alaska Dem Party v. Rice

R2 §139 promissory estoppel exception to S/F 



employee moved to start a new job and was fired

reliance ( enforceable even though no writing

B.
Sale of Goods Statute of Frauds: UCC §2-201 [325]


1.
Buffaloe v. Hart


Hart backed out of deal to sell Buffaloe tobacco barns for $5K (UCC)

Buffaloe wrote “for five barns” + signed check

but Hart never signed ( no sufficient writing against him

UCC §2-201(3)(c) part performance exception applies




paid for improvements, delivered check, took possession




acceptance can be inferred from conduct

V.
Meaning of the Agreement

A.
Principles of Interpretation [350]

subjective e.g. Raffles 2 ships named “Peerless” 

different meanings, no meeting of the minds ( no K

( external approach  


meaning neither party intended

(modified objective (whose meaning controls? what is that meaning?)

R2 §201 Whose Meaning Prevails

· Mutual understanding ( it controls

· Different understanding, one knows ( knowing party is bound to innocent’s meaning 

(e.g. Frigaliment)

· Different understanding, neither knows ( no K

Rules in aid of interpretation [358]
1.
Noscitur a sociis - meaning affected by context

2.
Ejusdem generic “words of a feather” cattle, hogs, and other – mean similar animals!

3.
Expressio unius – specific terms only, all others excluded

4.
Ut magis valeat quam pereat – prefer a meaning that validates K

5.
Omnia praesumuntur contra proferentem – meaning favoring party who didn’t draft

6.
Interpret K as a whole

7.
Purpose of the parties – fill in the gaps to make sense

8.
Specific provision is exception to general one 

9.
Handwritten > typed provisions

10.
Public interest preferred


1.
Joyner v. Adams [352]




squabble over rent increase in exchg for development 

no meeting of the minds ( remanded to find out who knew what 

to determine enforceability

denied lower court’s finding that contractual ambiguity should be 

construed against drafter b/c they have more info 

(e.g. adhesion contracts)

but here bargaining power is equal, both are experienced in market


2.
Frigaliment Importing v. B.N.S. Int’l Sales [360]

“The issue is, what is chicken?” (



P ordered “chicken,” wanted broiler/fryers, got stewers





That’s why he used English rather than inclusive German word




D  is new in business, argues




1)
chicken is everything – he didn’t specify




2)
unreasonable for P to expect fryers at that price!




3)
they let the shipments keep coming in – obviously knew




( burden of persuasion on plaintiff to prove his meaning 



rejects rule that words have one plain meaning


Trade usage binding if D had actual knowledge or it was so generally known


3.
C&J Fertilizer v. Allied Mutual Ins. [369]




fertilizer co. insured against burglary

Ins. co: there have to be visible marks

insurance company loses b/c that is an obscure meaning for “burglary!”

R2 §237(f)
reasonable expectations doctrine [374]

Customers are typically bound to stdized agm’ts but not bound to unknown terms beyond the range of reasonable expectation


Applies to adhesion contracts
 ( courts reluctant to enforce these

· standardized (confusing) form

· not much room to negotiate/take-it-or-leave-it

· gross disparity in bargaining power

· one party does it a lot, other party hardly ever

B.
The Parol Evidence Rule [381]


Rule of exclusion – a reason to exclude material evidence

can make K unenforceable (only one direction)

1.
Classical/Willistonian: “four corners” of document determines integration (whether writing contains final terms), more weight to written instrument – look at “writing itself,” question of law not fact

R2 §209-210 integration

Complete– final/exclusive expression of agreement 


Partial– final but not complete—does not deal with all aspects 

Merger clause “writing intended to be final & complete” = conclusive evidence of integration 

Exceptions

· fraud

· writing incomplete on face

· the evidence explains the contract

· collateral (distrinct) agreements

Reason – prevent inconvenience and injustice of having all these other things pertain to K

· Should not be subject to slippery memory

· Don’t trust juries to interpret

· Protect the underdog

Problem – too rigid e.g. a warranty in Thompson is permissible


Thompson v. Libby – common law “four corners”



D says warranty was breached so he did not have to sell logs

But warranty was not in the writing ( not valid


“interpretation” of agreement

2.
Modern/Corbinian – allow much greater use of extrinsic evidence



consider all evidence to determine relevance to parties’ intent

then exclude whatever contradicts/varies the meaning of the agreement

Taylor v. State Farm Mutual Auto Ins. – modern/Corbinian




supposedly SF acted in bad faith saying 

his settlement was barred by general release he signed

usu. court likes releases, but here 




P’s interpretations reasonable and therefore admissible

explain the release  - “supplementation” of agreement

3.
UCC §2-202 performance/trade usage can supplement but not contradict express term

Nanakuli Paving & Rock v. Shell Oil


agm’t to sell at “Poster Price” 

Shell refused to “price protect” Nanakuli when prices rose



price protecting = trade usage

exception to express terms but does not swallow it



(legal rules should bend, not activities – people inherently understand fairness)



parties can be bound by trade practices, even if they don’t know them




demonstrate existence of usage: regularity §1-205(2) past performance




people can contract out of this, unlike S/F



Shell breached good faith UCC §2-103

VI.
Supplementing the Agreement: Implied Terms

A.
Rationale for Implied Terms
Term implicit in the parties’ words/conduct

Implied in fact = agreed to by parties in some sense e.g. LDG
Implied by law = imposed by court, dn flow from K, e.g. good faith, Leibel

1.
Wood v. Lucy, Lady Duff-Gordon [432]




Titanic survivor “creator of fashions” 

P had exclusive right to her endorsement, he would give her ½ profits

But he didn’t do anything – he had an implied promise to make $


B/c it was exclusive, she had no other source of income


Even “best” efforts

Duty to make reasonable efforts…


2.
Leibel v. Raynor Manufacturing [435]




exclusive dealership for garage doors – reasonable notification is req’d




termination can be damaging b/c of nature of investment in goods




UCC 2 gap fillers – supply implied terms that are fair/just

econ efficiency – parties would choose for themselves

//prêt a porter less costly!

subj. to preemption by express agreement



based on: precedent, facts, policy reasons 




goal: minimize loss in commercial relationships

B.
Implied Obligation of Good Faith

UCC §1-203 “every K or duty” “imposes an obligation of good faith in its performance or 

enforcement”


“Honesty in fact”/subjective honesty


“Reasonable commercial std of fair dealing in the trade”/objective reasonableness

R2 §205 “duty of good faith and fair dealing” for “every contract”


Bad faith = “evasion of the spirit of the bargain”

Protect party’s right to receive the fruits of the contract

Bad faith = trying to recapture forgone opportunities, undermining the spirit of the K


1.
Locke v. Warner Bros. [444]

Clint Eastwood got his ex a “first look” deal with studio if she dropped suit (he secretly offered to reimburse them for her K)

Studio had good faith obligation to consider her films fairly – they deprived her of benefit of the bargain for their agreement



Good faith limits discretionary rights 

2.
Empire Gas v. Amer. Bakeries [455]




requirements contract for propane 

dn end up switching to propane for bakery delivery trucks




“more or less depending on req’ts of buyer” – promise to stay w/seller




buyer can’t just back out




purpose of K is to allocate risk





we don’t let you out just cause you’re losing $





not an option

UCC §2-306 req’ts K can’t be “unreasonably disproportionate” – center around the estimate

C.
Warranties [483]


Caveat emptor ( warranties


Question of fact

UCC §2-313 express warranties promising quality/nature of goods that becomes part of basis of the bargain


Seller’s opinion (puffery) ≠ warranty 

implied warranties

UCC §2-314
merchantability 

of good quality and “fit for the ordinary purposes for which such goods are used “pass w/o objection in the trade”

UCC §2-315 warranty of fitness
for a particular purpose, when buyer relies on seller’s skill/judgment and seller knows of reliance, does not require showing of defect just inappropriateness


habitability 


1.
Bayliner Marine Corp. v. Crow [485]




purchase sport fishing boat for deep sea, >30 mph




prop matrices ≠ express warranty b/c different model




ads ≠ express warranty b/c seller’s opinion/commendation ≠ warranty




no implied warranty of merchantability b/c 

“pass w/o objection in the trade”




no implied warranty of fitness





he already used the boat a lot!

No more privity b/c mass advertising goes from businesses to random people

Breach of warranty – return them in reasonable time

VII.
Avoiding Enforcement

B.
Duress and Undue Influence [526]



Actual/threatened physical harm, over time extended to “undue influence”



Dramatic expansion: ( duress of goods, economic duress

Agreement obtained by the abuse of bargaining process, b/c we assume that assent is voluntary

Prevent excessive gain from exploitation

Exceptional doctrines – cut against v. strong policies

courts like finality of private dispute resolution – keep cases out of court!


1.
Totem Marine Tug & Barge v. Alyeska Pipeline Service [529]

Totem hired to transport mats, Alyeska caused problems, terminated K Alyeska made them settle for less $$ b/c they were in danger of bankruptcy – deliberately withheld payment




economic duress




1)
wrongful acts of D in order to cause/exacerbate pressure




2)
no reasonable alternative – tough burden!






Legal action always counts – here, time pressure




Had to demonstrate no other choice but bankruptcy

R2 §492(b) duress = wrongful threat induces another by fear to enter K, deprived of free will and judgment, threat intended to be an inducement

R2 §174 coercion involving a physical threat ( K is void
R2 §175 economic duress ( voidable

1)
wrongful or improper threat

2)
lack of reasonable alternative

3)
actual inducement of contract by threat


2.
Odorizzi v. Bloomfield School District



teacher pressure to quit during gay investigation

R2 §177(1)
undue influence = excessive pressure by a dominant party in overcoming the will of a vulnerable person, persuasion which overcomes the will w/o convincing the judgment

Evidenced by: weird time, weird place, insistent demand, emphasis on consequences of delay, ganging up, no advisers, no time to consult attys

Does not require close relationship, but is a factor




mere employer-employee relationship does not mean fiduciary cite [][

C.
Misrepresentation and Nondisclosure

Remedy = recission (judicial return of parties to pre-K status quo)


Not allowed if transferred to third person


1.
Syester v. Banta [544]




teacher said she was a great dancer

got her to spend lots of money

settle instead of suing studio

R2 §164
K is voidable if party’s assent is induced by fraudulent or material misrepresentation by the other party upon which the recipient is justified in relying


Innocent but material misrep can ( recission

policy of finality subordinated by promoting honest dealings

R2 §162 (1) “fraudulent” means intended to induce manifest assent, knows assertion is not in accord w/ the facts or (2) “material” means knows it will make her assent

hard to prove misrepresentation based on opinion “mere opinion is not actionable”

R2 §168 opinion is actionable when he should know

R2 §169 opinion is not actionable uless

a)
relation of trust and confidence

b)
opiner has special skill/judgment/objectivity

c)
particularly susceptible


2.
Hill v. Jones [553]




buyers asked if ripple in floor was termites, seller said water damage




seller had knowledge of past treatment, may have tried to hide

R2 §161 nondisclosure may be equated w/fact does not exist 


Correct a mistake, relationship of trust/confidence

High burden - justified in relying only if it’s v. material

Duty to disclose to buyer if seller knows, materially affects value of prop.

Termite damage material ( go to jury

Material = reasonable person would attach importance in determining his course of action

Determining if fairness requires disclosure: relationship, difference in intelligence, how info is acquired, nature/importance of info, seller or buyer, nature of contract, active concealment

Economics: 
disclosure not required ( people have incentive to ask



disclosure required ( least costly method of reducing mistaken Ks

Comment: Lawyers’ Professional Ethics

D.
Unconscionability


Legal issue

Grossly unfair bargain should be unenforceable

R2 §208 unconscionability ( ltd. enforcement of K

UCC §2-302


Commercial cases are v. rare – cause they are based on price

Two aspects

1)
procedural – defects in King process

2)
substantive – related to terms of K itself


1.
Williams v. Walker-Thomas Furniture [566]

welfare mom with 7 kids bought stuff on credit, any payment applied pro-rata to all purchases( right to repo all purchases until everything is paid

bought stereo ( $1800 debt, paid back $1400, default.  

Unconscionable = “absence of meaningful choice on the part of one of the parties together with contract terms which are unreasonably favorable to the other party”



( not enforceable




excessive price may be a basis

E.
Public Policy


K is fine, but unenforceable b/c violates public policy


1.
Valley Medical Specialists v. Farber [599] covenant not to compete



restrictive covenant not enforceable b/c they need the HIV/lung doctor!




Dr-patient relationship special/uniquely protected-frequent




//prohibited among attys


Courts won’t unnecessarily restrict freedom of K


Blue-penciling allowed, but it can’t make a new severance clause

Covenant not to compete must be ancillary
Ancillary = seller-buyer, employer-employee, partner

Nonancillary = freely competing

R2 §188
ancillary covenants not to compete are unreasonable and will not be enforced if:

1)
greater than necessary to protect employer’s legitimate interest

2)
interest outweighed by hardship to employee, injury to public

also consider time, scope, geography


2.
Borelli v. Brusseau [611]

wife promised to take care of husband herself if he gave her property upon death.  He didn’t, she sued.  

Marriage means she already promises to take care of him 

( no consideration, she loses.  

Public policy – marriage should be more sacred – promote the institution




Dissent: gotta move with the times!  Marriage is different now!

R2 §178 public policy weighed against interest in enforcement

R2 §179 public policy is largely the province of legislators rather than judges

In pari delicto if both parties willfully engage in wrongful conduct – left where the court finds them

VIII.
Justification for Nonperformance

A.
Mistake [634]



Must be from time when K was formed.


1.
Lenawee Co. Bd. of Health v. Messerly [634] mutual mistake



sold couple condemned prop. w/ unfixable sewage prob


neither party knew of inhabitability

R2 §152 for mutual mistake to be sufficiently serious, must

(1) relate to basic assumptions of parties upon which K is made

(2) materially affects agreed performance

R2 §154 recission not available when party has assumed risk of loss

“as is” clause ( buyer bears risk, no rescission

(chg. from “barren cow” case where there is relief for mistakes relating to consideration and not for mistakes in quality/value



permitted rescission of cow which was thought to be barren but actually pregnant)


2.
Wil-Fred’s v. Metropolitan Sanitary District [643] unilateral mistake




Wil-Fred’s won lowest bid, but their subcontractor made a mistake

recission is okay b/c 

Williston: unilateral mistake is rescissable when there it is so “palpable”

R2 §153 unilateral mistake // IL rule: (1) material (2) used reasonable care (3) unconscionable 

to enforce, (4) other party can go to status quo

B.
Changed Circumstances, Impracticability, and Frustration [652]


Impossibility (R2 §262-4) (death, destruction, gov’t reg.)


Impracticability (R2 §261)


Frustration (R2 §265)

Impracticability/frustration [663] – (remaining) duty discharged

1)
substantial reduction of value of the contract

2)
occurrence of an event the non-occurrence of which is a basic assumption

3)
w/o the party’s fault

4)
party seeking relief does not bear the risk of the event

Frustration

· Principle purpose

· Substantial frustration

· Basic assumption


1.
Karl Wendt Farm Equip’t v. Int’l Harvester [655]




IH’s asserts basic assumption: mkt won’t bottom out

question of impracticability should not have gone to jury

IH can’t just break K 

§261(d) impracticability is not mere impracticality; mere lack of profit is insufficient 

frustration: party’s principal purpose was not mutual profit but 

relationship establishing



dissent: it’s a question of fact whether market collapse is w/in the doctrine


2.
Mel Frank Tool & Supply v. Di-Chem




DiChem broke storage lease b/c 

new ordinance prohibited storing of haz mats



DiChem failed to est. impossibility b/c 

not all of its materials were hazardous

Foreseeability is a factor

UCC §2-615
frustration 

C.
Modification [679]

R2 §73 Pre-existing duty: if a party promises what it is already legally obligated to do, then it does not incur enough detriment to constitute consideration


1.
Alaska Packers’ Ass’n v. Domenico

workers went to Alaska to fish

once there refused to work unless they got more money

demanded a modifying contract b/c of rotten nets.  

Not in co’s interest to give bad nets

R2 §89
 modifications allowed - exceptions to pre-existing duty

1)
unforeseen circumstances

2)
reliance on promised modification

3)
mutual release


2.
Kelsey-Hayes v. Galtaco Redlaw Castings ​duress as limit on modification

KH made brakes with Galtaco’s castings.  Agreement to be sole supplier for 3 years.  Galtaco has to close and makes a new deal to remain open for KH’s benefit



Superseding agreement bars suit for breach, 

but subsequent modification is invalid if made under duress

KH had no alternative, suing was not an option


Enough facts to survive SJ for duress claim

Contractual limitations on modification

3.
Brookside Farms v. Mama Rizzo’s



agreement to buy basil.  Brookside raised prices, MRI didn’t buy enough.



no oral modifications clause

UCC §2-209
modifications do not require consideration (big chg from common law)

Cite for


bilateral K
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