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Intentional Torts

Injury to a person:

Physical Harm:

Battery / “trespass to the person”


Intent + physical contact + physical harm (injury)


Tests for intent: *subjective



Purposefully or knowingly caused harm (Restatement 3rd § 1) 



Intended contact, which subsequently caused harm (White v. University of Idaho)



Intended a harm but caused more harm than intended (Vosberg v. Putney)

Intended to cause injury to one person, but injured someone else instead (transferred intent) (Talmage v. Smith)

Knew or that actions would cause harm (Garrat v. Daily)

Offensive Battery


Intent + physical contact + emotional harm


Test for intent:



Only the contact need be intended, if emotional harm should be expected (Alcorn v. Mitchell)


Test for emotional harm:



*objective (Alcorn v. Mitchell)



Unless subjectively proven—if tortfeasor knew of extra-sensitivity (Leichtman v. WLW)

Emotional Harms:

Assault / “trespass vi et armis”


Intent + apprehension of battery


Tests for intent:



Intent must be substantially certain to cause apprehension (Tuberville v. Savage)


Action to commit battery is substantially certain to cause apprehension even if no contact results             (I. de S. and Wife V. W. de S.)

Verbal action only does not induce the qualifying apprehension (Brower v. Ackerly)


Tests for injury (apprehension): *objective, unless extra-sensitivity is known by tortfeasor



Apprehension must be of immanent bodily contact (Tuberville v. Savage)

Apprehension need only be of harmful or offensive contact, even if no fear because self-defense (Restatement 2nd § 24)

Abraham: immediate in time, close in space, and actual (not if known to be a fake gun?)

Emotional Distress

Intent + outrageous conduct + emotional harm


Test for intent:

Action must be committed with intent to cause emotional distress in order for plaintiff to make the claim not parasitic on any other claim (Wilkinson v. Downton)

Action could be reckless if not outright intentional (Restatement 2nd § 46) *subjective


Test for conduct:



Conduct must be extreme and outrageous (Restatement 2nd § 46) *objective


Test for harm:



Emotional distress must be severe (Wilkinson v. Downton)



Bodily harm resulting from emotional distress also actionable (Restatement 2nd § 46)



Emotional harm caused to a third person must have been conducted either:

1) while intending harm to a family member immediately present, whether or not distress results in harm, or

2) while intending harm to any other person immediately present only if the emotional distress results in bodily harm (Restatement 2nd § 46)

Injury to Property:
Trespass to Real Property / “trespass quarum clausum fregit”


Intent + physical presence on another’s land



Test for intent:

Tortfeasor need only get onto the property wilfully, trespassing need not be intended   (Dougherty v. Stepp)

If entry was wilfull, then tortfeasor is liable for all damage resulting from the trespass        (Brown v. Dellinger)


Test for physical presence:



Physical presence of person (Dougherty v. Stepp)

Intangible intrusions (smoke, smells, electromagnetic waves, etc) on the property are actionable only if the intrusion was 1) intentional and 2) caused physical damage                      (Public Service Co. of Colorado v. Van Wyk)

Trespass to Personal Property / “trespass to chattels”

Intent + physical action on chattel + physical damage


Test for intent:



Intentional interference with personal property of another person


Test for physical damage:

Trespass must have caused damage or been harmful to possessor’s materially valuable interest in the proprty or affected some other legally protected interest (Intel Corp. v. Hamidi)

Defenses:

Consent of the plaintiff


Must be voluntary and informed

Need not be expressed, can be implied by actions even if actualy objects (O’Brien v. Cunard Steamship)

Consent considered implied in medicine when a plaintiff is unable to consent, time is important, and no reasonable person would object (unless subjectively known otherwise) and a medical emergency requires immediate attention. (Allore v. Flower Hospital)


Scope:



Limited to what was specifically expressed by plaintiff (Mohr v. Williams)



If implied only, 

· limited to what is customary in the activity (ex rules of sports) (Hudson v. Craft)

· in medicine, limited to the area around the surgical area expressly consented to by the plaintiff, provided that plaintiff 1) is now incapacitated to extend the scope of consent but 2) understood the risks of the surgery and 3) knew that surgery could reveal other problems *unless plaintiff expressly forbade it (Kennedy v. Parrott)

Consent to an illegal activity is invalid if the activity blatantly breaks a law that is meant to protect the class of people of which plaintiff is a member (Hudson v. Craft)

Insanity

Only valid if the insanity prevented the tortfeasor from considering such an intent, otherwise if he was capable of considering such an intent and did consider it, he is liable. (McGuire v. Almy)

Necessity


Private necessity:

A person may use anothers’ chattels or trespass on his land if necessary to protect himself or his property against damage (Ploof v. Putnam)

The person facing necessity is liable for any damage caused to another’s property during its use, regardless of lack of intent to damage it (Vincent v. Lake Erie Transportation Co.)


Public necessity:



Not a trespass (Mayor of New York v. Lord)



Not required to pay for damages

Commodum ex injuria non oritur


No injury for a wrong committed by victim

Defenses Specific to Battery:

Self-Defense

Defendant believed he was in danger (subjective) and a reasonable person in the same situation would have, too (objective) (Corvoisier v. Raymond)

If intended to repel an attack but injured a third person unintentionally, defense is valid unless the defendant knew or should have known that his act creates an unreasonable risk of causing such harm (Morris v. Platt)

Action in self-defense must be reasonable considering the threat (Boston v. Muncy)

Battery in order to defend a third party is valid under self-defense (Restatement 3rd § 76)

Defense of Property

Must be intended to keep people off of property (not to permit entry in order to get injury) and may not cause excessive injury to trespasser (Bird v. Holdbrook)

Force is allowed to recover property, but only reciprocal to the trespasser’s force (Katko v. Briney)

Permitted to use device that could cause death or serious injury only if, had you been present, you could lawfully have used it under self-defense (Restatement 2nd/ 3rd § 85)

Negligence

Lack of intent is not a defense, still could be liable under negligence (Weaver v. Ward)

Defining Negligence:
Reasonable Person Standard:

The standard for determining negligence is not subjectively whether defendant acted bona fide / in good faith / to the best of his ability, but whether his behavior breached a duty to take reasonable care (objective) (Vaughan v. Menlove)

Who owes this standard of care

Defendants with infirmaries and handicaps are still held to the standard as a reasonable person    (Roberts v. Ring)

Insane defendants must meet the same standard of care as a reasonable person unless it can be proven that the attack was 1) bona fide, but 2) not expected to occur or to cause injury                  (Breunig v. american Family Insurance Co.)

Impoverished defendants are held to the same standard as any reasonable person                            (Denver & Rio Grande R.R. v. Peterson)


Defendants who are minors are held to a lower objective standard based on age group (Roberts v. Ring)

But, minors who engage in adult activities (ex driving) are held to the same standard as adults         (Daniels v. Evans)

Defining the standard


Consideration of circumstances:

Reasonable care applies only to reasonably expected circumstances—no duty to guard against unforseeable events (Blyth v. Birmingham Waterworks)

The standard depends on what a reasonable person would do under the same circumstances           (Lyons v. Midnight Sun Transportation Services, Inc.)

Consideration of duty:

Reasonable care requires taking into consideration the forseeable risk to classes of people (ex blind) whom your actions put at risk (Fletcher v. City of Aberdeen)

A duty to take due care exists when there is a risk which defendant exposes to others and which defendant can reasonably abate—cost effective? (Andrews v. United Airlines)

Terry test:


A defendant is negligent only if he accepted an unreasonable risk, determined by

1. magnitude of the risk

2. value / importance of the thing exposed to harm

3. value / importance of the “collateral object” (motive for risking injury to #2)

4. “utility of the risk” (probability that allowing risk to #2 will achieve #3)

5. “necessity of risk” (probability that #3 would not be achieved but for risk to #2)

under this test, voenti non fit injuria does not apply when saving a life                                  (Eckert v. Long Island R.R.)

Hand Formula:


A defendant is liable if the probablity of damage or the magnitude of injury are greater than the cost/ burden of taking due care:

B< PL (still liable if small prob but large damage or high prob but small damagae)                (United States v. Carroll Towing Co.)

Who determines the standard

A jury decides the standard of care if the activity was common to the community (Vaughan v. Menlove)

A judge may decide that the defendant breached the standard of care when no reasonable person could have followed defendant’s course of action (Baltimore and Ohio R.R. v. Goodman)

When a statute dictates the applicable standard of care, the jury decides disputed facts only and a judge decides if defendant acted negligently based on whether the statute was followed.               (Jewell v. C.S.X. Transportation, Inc.)

But a jury may decide under what circumstances it is reasonable not to follow a statute defining the standard of care, if the judge finds reasonable excuses (Pokora v. Wabash Ry)

External Standards (besides jury decision):

Statutes / “negligence per se”


The unexcused violation of a statute is negligence, no jury deciding standard (Martin v. Herzog)

To show that a statute permits a cause of action, 1) plaintiff must be of the class protected by the statue, 2) civil action would promote the purpose of the statute and 3) would be consistant with the legislative scheme (Uhr v. East Greenbush Central School District)


(but maybe now no cause of action unless legislature expressly permits it?)

Test of class: 
Causation


If defendant violated a statute and plaintiff was injured as a result, proximate causation includes plaintiff in the class (Vesely v. Sager / Ross v. Hartman)


Defense: excused violation

Violation of a statute is excuseable if 1) exceptions were provided in the statute or if it was violated out of 2) necessity, 3) emergency, or 4) incapacity (Tedla v. Ellman)

Custom

Although a common activity (see Menlove, supra), not necessarily the standard for reasonable care (Mayhew v. Sullivan Mining Co.)

Custom cannot be the standard of reasonable care if the defendant is safe in law but dangerous in fact (The T.J. Hooper)

Medical Standard in Malpractice

Defendant is liable for negligence if 1) he fell below the standard of acceptable medical practice, (was negligent) 2) his conduct caused plaintiff’s injury 3) because of the negligence (causation) (1-3 usually requires expert testimony)  (Lama v. Borras)

Defining the standard:

A defendant is liable if the probability (risk) of injury or the magnitude of injury outweigh the cost/ burden to prevent the injury (Hand Formula) (Helling v. Carey)

A defendant is liable for failing to disclose information to a patient if 1)the defendant did not disclose information that a reasonable person would determine to be significant to the risks involved in a medical decision (objective—jury), 2) the disclosure would have prevented the reasonable patient from making the decision he did (again, jury), and 3) the results of the uninformed decision caused the injury (expert testimony usually required)


Can prevent jury decision of what a reasonable patient would decide if

1. disclosure threatens the patient’s well-being, or

2. plaintiff is 1) unconscious / incapacitated and 2) harm from failure to treat is possible, 3) such risk is immanent, and 4) outweighs the harm that could result from treatment

(1-2 usually require expert testimony)


(Canterbury v. Spence)

Special Duties


Duty to Rescue:

There is no duty to rescue, unless the defendant himself created the danger (intentionally or through negligence) “misfeasance” (Buch v. Amory Manufacturing Co.)

When a danger has been created, the negligent causor has a duty to warn or rescue others to whom the danger poses a risk (Montgomery v. National Convoy + Trucking Co.)

Defendant owes a duty to prevent further harm to a victim whom the defendant knows or has reason to know has been injured by his conduct(intentionally or otherwise).    (Restatement 2nd § 322)

Doctors are not obligated to give their services as rescue (“nonfeasance”) (Hurley v. Eddingfield)


Voluntary Undertakings:

If the defendant acted gratuitiously for the plaintiff and was negligent, he is liable for injury to the plaintiff resulting from the negligence if 1) the negligence increased the risk of the injury plaintiff suffered, or 2) plaintiff suffered harm because of his reliance on defendant’s undertaking (Restatement 2nd § 323)


Defendant in above situation is also liable to a third person injured as a result of his negligence if 1) the negligence increased the risk of the harm, 2) defendant’s gratuitious act was performance of a duty owed by the other to the plaintiff third party, or 3) the harm was suffered because of reliance on defendant’s undertaking (Restatement 2nd § 324A)

But in some jurisdictions, no duty exists in above if there was no contract directly with the plaintiff  (Moch Co. v. Renselaer Water Co.)

Special Relationships:

No duty to control the conduct of a third person as to prevent him from causing physical harm to another unless 1) a special relationship exists between actor and the third person which imposes a duty upon the actor to control the third person’s conduct, or 2) a special relationship exists between the actor and the other (plaintiff) which gives the other a right to protection (Restatement 2nd § 315)

Defendant owes a duty either to guard or to warn plaintiff and to control the third party if defendant 1) has a special professional relationship with the third party, regardless of any law about confidentiality and 2) is “strategically placed” (Abraham) to take precautions against the third party’s action. (Tarasoff v. Regents of University of California)


Vicarious Liability

An employer is liable for the negligence of his employees while they were either 1) acting in an official capacity, 2) performing a task related to their official duties, or 3) doing an activity that the employee would not have performed if not employed by the employer (Ira S. Bushey & Sons, Inc. v. United States)

If tortfeasor was not an employee but an independent contractor, the defendant is liable if

· Apparent authority:

Defendant 1) holds itself out as employer of the tortfeasor and 2) plaintiff justifiably relied on this representation by allowing the defendant to chose who would render services, or

· Implied authority:

Defendant retained the right to control the manner that the independent contractor performed his work


(Petrovich v. Share Health Plan of Illinois, Inc.)

Circumstantial Evidence / “Res Ipsa Loquitur”:

(proves breach of a duty to uphold a standard of care)

A defendant is liable for negligence absent direct evidence of violation of a standard if 1) an accident occurred that does not usually happen except for negligence, 2) defendant’s negligence cause the accident (proven by showing that the thing causing the accident was under the defendant’s care or control), and 3) plaintiff did not contribute to the cause of the accident (Byrne v. Boadle) 

Valid alternative explanations for the accident, such as an act of God, are valid defenses to res ipsa (Bauer v. J.B. Hunt Transport, Inc.)

Test for Control:

A defendant with a non-delegable duty has control over the thing or person conducting that duty for the purpose of res ipsa (Colmenares Vivas v. Sun Alliance Insurance Co.)

A defendant’s property is under his control even if used by plaintiff, so long as defendant has a duty to maintain the property in a safe condition for plaintiff’s use (Benedict v. Eppley Hotel Co.)

A defendant’s property is not under his control if used by a third party and that use results in injury to plaintiff (Larson v. Francis Hotel)

A defendant’s property is under his control even if used by a third party if extra care to control the third party user is reasonably possible (Connolly v. Nicollet Hotel)

Test for “ordinarily does not occur except for negligence” suggested by Epstein:

Prob.of acc.= #of accidents/ total#  ex. 1 in 100 cases has accident=1/100

Exp.freq.=(% chance of neg/no neg) x (# of events)

Total # of accidents = (prob.of acc.if neg.)(exp.freq.of neg.)+(prob.of acc.if NO neg.)(exp.freq.when no neg.)

                   ^usually a large#                                                                      ^can also be large#

then you compare neg/total# of acc. with NO neg/ total # of acc.

(the test is how likely this accident was caused by negligence,

NOT how often negligence causes the accident)

Res Ipsa applied to Medical malpractice:

Res Ipsa may be used against multiple potential defendants if 1) plaintiff was at one time or another in the care of each defendant, whose duty was to see that no unnecessary harm came to him, and 2) it is unreasonable to insist that the plaintiff (unconscious during the alleged negligent acts) identify the tortfeasor, provided that the usual requirements of res ipsa are met. (Ybarra v. Spangard)

Did the Negligence Cause the Injury:

Cause in Fact:

“But for” causation

Defendant is liable only if plaintiff’s injuries would not have occurred but for the defendant’s negligence, meaning that other possible causes must be eliminated.                                               (New York Central R.R. v. Grimstad)


(compare with Kirincich v. Standard Dredging Co., in which shown that only neg. caused injury)

Causation requires that the negligence of an act caused the injury.  This can be demonstrated if 1) a negligent act is deemed wrongful because it increases the risk of this type of injury and 2) such injury has happened when the negligence occurred (Zuchowicz v. United States)

When an injury could occur without negligence, defendant is still liable if his negligence 1) greatly multiplied the chances of plaintiff’s injury (fact-specific, qualifies #2 above) and 2) is of the character natrually leading to such injury (similar to #1 above) (Reynolds v. Texas & Pacific Ry)

Reduced Chance

If the defendant provided services for the plaintiff necessary for his protection and was negligent, he is liable for injury to the plaintiff if the negligence increased the risk of the injury plaintiff suffered (Restatement 2nd § 323)



Defining increase of risk:



Causation requires that its MLTN that defendant’s negligence caused the harm



100% - Prob. of survival = prob. of death



If deceased had a higher than 50% chance of survival b4: (P was MLTN to survive)

prob.of death after / prob.of death b4




If this number is >2 defendant MLTN caused harm, if <2 MLTN increased risk only



If deceased had a lower than 50% chance of survival b4: (P was MLTN to die anyway)


plaintiff recovers only the percent of damages proportionate to his reduced chance:

prob.of death b4 – prob.of death after = reduced chance



(Herskovits v. Group Health Cooperative) *not followed in all jurisdictions

Joint Cause

When the actions of one or more agents are shown to be negligent and both caused plaintiff’s injury, then each agent is fully liable for these damages. “Joint and several liability”   

If one of the agents was an act of God, then none of the agents are liable because injury was inevitable                     

When one of these agents is unknown or the negligence of an action is indeterminable, then it is assumed that this unknown agent was negligent unless suspected to be an act of God    

(Kingston v. Chicago& N.W. Ry.)

Alternative Causes

When 1) two or more agents are negligent but 2) only one of them could have caused the injury and      3) either one is as likely as not to have injured plaintiff, and 4) plaintiff was not contributorily negligent, then each agent is fully liable if they acted in concert (simultaneously on plaintiff) (Summers v. Tice)

When agents are not in concert but all negligently put the same product on the market, then all defendants are liable in proportion to their share in the market at the time of injury if 1) all defendants were negligent and more likely than not to have injured plaintiff, 2) the products share the same defective quality and are identical (fungible) 3)the plaintiff is not at fault for failure to identify which defendant  caused the injury, and 4) substantially all of the manufacturers during the time of the injury are defendants “Market share liability”


(Sindell v. Abbott Laboratories)


test for fungibility:



products are not fungible if they contain varying amounds of the defective quality


test for substantial joinder:


the joinder of substantially all manufacturers is not met when the alleged window of time of injury is too broad (also prevents proper market share calculation)

(Skipworth v. Lead Industries Association)

Proximate Cause:

Even if the plaintiff’s injuries would not have occurred but for the defendant’s negligence, the defendant is not liable if his negligence did not increase the risk of plaintiff’s harm. “Proximate cause”


(Berry v. Sugar Notch Borough)

Duty to Plaintiff

Negligence is only actionable if it breached a duty which the defendant owed the plaintiff                 (Palsgraf v. Long Island R.R.)

If the plaintiff is an unexpected rescuer, defendant is liable if his negligence caused the injury so long as the rescue is reasonable and not reckless “Danger invites rescue” (Wagner v. International Ry)

Defining Scope of the risk

Scope of the risk can be defined by statutes based on their purpose or what they intend to protect  (Gorris v. Scott)

Forseeability:

All jurisdictions accept unforseeable extent of harm, but disagree about unforseeable type:

If the negligence caused the damage, then it is irrelevant if the type of harm was of the type forseeable from such negligence (In re Polemis & Furness, Withy & Co.)

If the negligence caused the damage, then no liability if the type of harm was not forseeable (Overseas Tankship Ltd. V. Morts Dock & Engineering Co. Ltd / “Wagon Mound”)

If the harm was of the type forseeable but occurred in an unforseeable manner, then defendant is liable (Marshall v. Nugent)

Defendant is not liable if the forseeability of harm to him in particular was remote  given his physical or temporal distance from the negligence (Ryan v. New York Central R.R.)

Intervening Causes


Defendant intervenes:

When another’s action has created a risk and defendant’s negligence intervenes, then liability exists only in the possability that the plaintiff could have escaped from the risk but for defendant’s negligence (Dillon v. Twin State Gas & Electric Co.)


Third party intervenes:

When defendant’s negligence created the initial risk but did not directly cause the harm, defendant is liable “intervening” (Brower v. New York Central & H. R.R)

But if the active force of risk created by the defendant came to rest in a position of safety (because of another’s duty), but was again acted upon by an intervening negligent force, defendant is not liable “superseding cause”  (Pittsburg Reduction Co. v. Horton)

Did the Plaintiff’s Conduct increase the risk:

Plaintiff’s negligence:

Contributory negligence


A defendant is liable only if the plaintiff himself acted with reasonable care (Butterfield v. Forrester)

No contributory negligence if plaintiff uses improper equipment in violation of a statute if that is all his employer supplied (Gyerman v. United States Lines Co.)

No contributory negligence in some jurisdictions for plaintiff’s negligence that increases the extent of damage but does not increase the risk of injury itself, like seatbelts (Derheim v. N. Fiorito Co.)

Last clear chance:

If both parties are negligent, then the one with the last clear chance to avoid the accident is solely at fault (Fuller v. Illinois Centeral R.R.)

Defendant is liable if the plaintiff’s negligence put him in a helpless situation and defendant knows or has reason to know of plaintiff’s situation or would have discovered it if he weren’t negligent, but negligently fails to avoid the accident. (Restatement 2nd § 479)

Defendant is also liable if the plaintiff was inattentive in failing to discover the danger created by the defendant’s negligence in time to avoid the harm only when the defendant knew of the plaintiff’s situation, realized or had reason to realize the plaintiff was negligently inattentive, but was negligent in failing to take the opportunity to avoid the accident. (Restatement 2nd § 480)

Comparative Negligence

When plaintiff is contributorily negligent, defendant’s liability is only in proportion to the degree of fault (degree of negligence) (Li v. Yellow Cab Co. of California)

Determining the amount of liability (varies by jurisdiction):


Pure = defendant pays for his degree of fault, even if only 5% (Li supra)

Modified = defendant pays for his degree of fault, up to the point at which plaintiff’s negligence equals or exceeds that of defendant (def’s neg <50%)(Bradley v. Appalachian Power Co.)


* some jurisdictions allow recovery under modified if parties are equally negligent

If there is more than one defendant:

plaintiff can recover in most courts as long as his fault is less than 50%

if one of the defendant’s is insolvent, his liability is distributed in proportion to the liability of the other parties: 


(insolvent D) x (P/P+other Ds) = P’s liability (substitute P for all other Ds)


Affect on other doctrines of plaintiff’s conduct:



In PURE comp.neg, no last clear chance (replaced by the proportion)



In MODIFIED, last clear chance and greater degree of blame kept as alternatives to comp.neg



Assumption of the risk: 


Primary = no liability because no duty owed by defendant


Secondary = replaced by comp.neg

Assumption of the Risk:

Express:  A waiver by plaintiff “assuming all risks” does nto necessarily prevent recovery. A jury decides which risks were actually assumed in the expression. (Russo v. The Range, Inc.)

Adhesion contracts with an “assumption of risk” clause do not prevent recovery since plaintiff had no choice but to sign the contract (Obstetrics & Gynecologists Ltd. v. Pepper)

Primary: A plaintiff who wilfully encounters a risky situation created non-negligently by defendant cannot recover for injury, unless the extent of the harm was shockingly unforseeable or caused by unexpected negligence by the defendant (Murphy v. Steeplechase Amusement Co.)

Secondary:  A plaintiff who wilfully encounters a risky situation created by defendant’s negligence has taken an unreasonable (negligent) risk and cannot recover (Lamson v. American Axe & Tool Co.)

BUT a plaintiff who wilfully encounters a risky situation created by defendant’s negligence may recover if his assuption of the risk was reasonable under risk utility tests ex. Hand formula

Strict Liability and Products Liability

Strict Liability:

When a defendant handles a potentially harmful substance that does not naturally occurr, he is strictly liable for damage caused if the substance escapes his possession, regardless of negligence (Rylands v. Fletcher)

Defendant is strictly liable for damage caused by a dangerous / hazardous activity not commonly practiced by the public at large (Spano v. Perini Corp.)

No strict liability if the substance’s dangerous properties are not the cause of the damage, because the harm was not in the scope of the risk (Indiana Harbor Belt R.R. v. American Cyanamid Co.)

Defining abnormally dangerous:


In determining whether an activity is abnormally dangerous, courts should consider the following:


Dangerousness:

1. existence and degree of risk (magnitude of harm)

2. probability of harm if defendant is not negligent

3. inability to eliminate risk by reasonable care by defendant

Commonality:

4. extent to which the activity is common

5. appropriateness of the activity to the area

Controversial (not used by many jurisdictions):

6. utitlity:  value of activity weighed against its dangerousness

      (Restatement 2nd § 520)

An activity is abnormally dangerous if 1) the activity creates a forseeable and highly significant risk of physical harm even when no negligence and 2) is not a matter of common usage (Restatement 3rd § 20)

Products Liability:

Privity:

A manufacturer incures absolute liability when a product placed on the market by the manufacturer, who knows it will be used without inspection, proves to have a defect that causes injury


(Escola v. Coca Cola Bottling Company of Fresno—applied in Henningsen v. Bloomfield Motors, Inc.)

A manufacturer who promotes a product to the public causes an implied warranty to accompany that product’s purchase and includes those who would reasonably be expected to use the product                      (Henningsen v. Bloomfield Motors, Inc.)

Product defects:

Manufacturing Defects

Absent direct evidence, a plaintiff may prove a manufacturing defect using circumstantial evidence by demonstrating 1)the product wouldn’t normally cause injury of this type of not for a defect, and 2) other causes did not intervene (no alternative reason for injury).  Specifying a defect is not required. (Speller v. Sears, Roebuck & Co. / Restatement 3rd § 3)

Defednant is liable if the product is 1) in a defective condition, 2) is unreasonably dangerous, 3) the consumer/ user was forseeable, and 4) no substantial change since manufacture                 (Restatement 2nd § 402A)

Defining defect: 

R 2nd:  g.  defective = in a condition not expected by consumer

h. not defective = safe for normal use (abnormal use violates #4)

R 3rd :  a. defective = departs from normal design regardless of negligence  (§2)  

Defining unreasonably dangerous:

R 2nd:  i.  unreasonably dangerous = danger is not expected by the ordinary consumer

Design Defects


Defining defective:

A design is defective if it violates g. and i. above (Restatement 2nd § 402A)

A design is defective if the forseeable risks could have been reduced or avoided by a reasonable alternative design (Restatement 3rd § 2 (b))

A design is defective if 1) if fails to perform as safely as an ordinary consumer would expect when used in an intended or reasonably forseeable manner, or 2) the benefits of the design do not outweigh the risks (Barker v. Lull Engineering Co)

Level of proof:

When a plaintiff has shown that the expectation of a consumer is demonstrated by statute, he need not show that a feasable alternative design exists                                                  (Potter v. chicago Pneumatic Tool Co.)


*not all jurisdictions follow this. Some require demonstration of an alternative design for unusual products where consumer expectation can only be based on risk utility

A normally forseeably-dangerous product does not have a defective design unless the product failed to perform as a consumer would expect or fails to take risk utility precautions that consumers would expect since the danger was known  (Halliday v. Sturm, Ruger & Co.)

Duty to Warn

An unavoidably dangerous product is not defective if accompanied by an appropriate warning (Restatement 2nd § 402 k.)

A product is defective if accompanied by inadequate warnings that could have reduced or avoided forseeable risks of harm if they had been reasonable (Restatement 3rd § 2 (c))

Duty to whom:

In prescription drugs, the duty to warn runs only to the patient’s doctor, who is a learned intermediary, except when the patient is forseeably more involved in the choice of drug and when the prescription continues for a very long time.                                        (MacDonald v. Ortho Pharmaceutical Corp.)


Adequacy of warning:

Defendant is liable for failing a duty to warn if 1) a reasonable person could not have understood the danger and therefore would have made a different choice or 2) if other dangers not included in the warning would have prevented the plaintiff from using the product (MacDonald v. Ortho Pharmaceutical Corp.)

When alterations to the product by the consumer are forseeable, the manufacturer only has a duty to warn that injury may result from alteration and need not list all possible consequences (Hood v. Ryobi American Corp.)

Plaintiff’s Conduct:

Comparative negligence rules aplply in products liability.  Primary assumption of the risk bars recovery, secondary assumption is included in comparative. (Daly v. General Motors Corp.)

