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CRIMINAL LAW

I. INTRODUCTION: Criminal law is body of mainly statutory (legislative) law that defines what conduct is prohibited, defines blame, and assigns punishment. Common law doesn't make criminal law anymore, but reinforces how statutes are interpreted to apply to crimes. 


Model Penal Code. Promulgated 1962. About 2/3 of states adopted in whole or part as 
criminal law (notably not CA). Feds never adopted. 


Divided into 2 parts: 


  Part I: General provisions

i.e. principles of liability, principles of justification, responsibility, inchoate crimes



Part 2: Definitions of specific crimes (rape, burglary, etc).

II. Culpability and Elements of the Offense


A. mens rea = vicious will



blameworthiness entailed in choosing to commit a criminal wrong


B. Regina v. Cunningham (England, 1957, p. 204)



Facts: Guy breaks into house, steals money from gas meter, ripping meter 



from pipes, but doesn't turn off gas. Woman almost asphyxiates. 



Holding: Not guilty of poisoning, b/c statute calls for 






“maliciously administer” and he was only negligent. Only had 




mens rea for theft, thus only guilty for theft.  



Significance: Our legal system (in general) only holds accountable for 




results that you intended. You must be blameworthy w/ respect to 



each material element. Yes poisoned, but not malicious. 


C. Regina v. Faulkner (England, 1877, p. 206)



Facts: Sailor breaks into part of ship to steal rum. Lights match to see 




better and sets rum on fire. Ship destroyed by flames. 



Holding: Not guilty of arson, b/c statute calls for “intentional destruction”. 



You can't transfer mens rea for theft to arson. 



Significance: You can't have “constructive or transferred intent”. 





Culpability must be tied to core wrong prohibited, not general. 


D. MPC 2.02 Elements of the Offense (in Comment)




you must have statutorily required level of culpability w/ respect to 



each material element. 

1. Nature of forbidden conduct (i.e. for kidnapping--you unlawfully remove another from place of residence or business)



2. Attendant circumstances (with any of the following purposes...)

3. Result of conduct (for murder—someone is dead)


E. MPC 2.02 Types of Culpability



1. Purposely: If conduct is crime, wants conduct to be X nature. If result is 



crime, wills it to happen. Knows what the attendant circumstances 



are or believes/hopes they exist 



2. Knowingly: Aware that conduct is of X nature or that circumstances 




exist, or if crime is the result, aware that X result will probably 




ensue, but doesn't actually will any of these things directly. (very 




similar to purposely)



3. Recklessly: person consciously disregards substantial and unjustifiable 



risk that material element exists or will result from his conduct—




gross deviation from standard of conduct of reasonable person. 




(Not what should have known, but what did know and ignored.)



4. Negligently: Person should be aware of substantial and unjustifiable that 



material element exists or could result from conduct. Must be gross 



deviation from what reasonable person would observe in actor's 




situation. 





Not a mental state. May conflict w/ general idea of Regina 




v. Cunningham requiring mens rea.





Santillanes v. New Mexico (1993, p. 211)





Facts: guy cut child nephew's neck during fight 





Holding: negligence with respect to criminal charges differs from 





civil negligence





Significance: mental state should warrant criminal label. 





US v. Neiswender (1979, p. 217)





Facts: N approached lawyer for Martin Mandel in criminal 





prosecution saying (lying) knows one of jurors and assures 




can make trial come out well for $2000. Lawyer informs US 




Attorney and judge, investigation, found no such juror. 





Holding: Every man intends natural consequence of actions. Had 





knowledge that fraud could have resulted in 






obstruction of justice.





Significance: Wrongfully decided. Since lying @ juror, any 





obstruction of justice would have been negligent, not 





purposeful. No intent to undermine judicial processes, justy 




intent to make money. 


F. Other important mens rea information

1. MPC 2.02(3): When statute doesn't specify mens rea required for crime, it is satisfied if person acted purposely, knowingly, or recklessly.

2. MPC 2.02(4): When culpability is prescribed for one element of offense, this provision is default for all other material elements of offense. 

3. MPC 2.02(5): If lower level of culpability specified by statute, it is satisfied by higher level (i.e. recklessness established by knowingly)

4. MPC 2.02(6): Conditional Purpose – When particular purpose is element of the offense, element established even though purpose is conditional, unless the condition negatives the harm sought to be prevented by the law. 




Element established: “your money or your life” means threatening life




Negatives the harm: “I'll take that, unless it's yours” negatives theft???





Halloway v. US (Sup Ct 1999, p. 218)





Facts: Carjacking case-- “give me your car or I'll kill you”





Holding: Statute says “carjacking w/ intent to kill”. Majority 





interprets as MPC threat = intent w/ conditional purpose





Significance: Scalia says conditional intent dn= intent. 

5. MPC 2.02(7): Willful Blindness Knowledge of existence of particular fact is established if person is aware of high probability of its existence, unless actually believed did not exist 





US v. Jewell (1976, p. 220)





Facts: Guy is drug mule bringing stuff in car from Mexico, has 





taken pains never to see merchandise, didn't know what he 




was carrying





Holding: Deliberate ignorance is the same as knowledge for 





purpose of culpability

I. III. Mistake of Fact 

A.  MPC 2.04 Ignorance or Mistake

1. Ignorance or mistake as to matter or fact or law is a defense if

i. ignorance or mistake negates the mens rea required as an element of offense, or

ii. the law provides that lack of mens rea is a defense

B.  MPC 213.6 Provisions on Sexual Offenses

1. Mistake as to age: When criminality of conduct depends on child's age. When below 10, strict liability. Above 10, it is a defense to prove by preponderance of the evidence that reasonably believed child to be above critical age. 

i. How can this be reconciled w/ MPC 2.04?

ii. For minimum ages other than 10, any mistake has to be “reasonable.” Mens rea w/ respect to age is pegged to negligence—very low burden of proof for pros. 

C.  State interpretations of mistake of fact

1.  PA: mistake is defense when negatives purpose but only if mistake has reasonable explanation or excuse

2. In most states mistake as to age not a defense to statutory rape. 

D.  Regina v. Prince (England, 1875, p. 226) 

 Facts: Prince took unmarried girl aged 14 out of possession and against will of 

parents. He thought she was 18. Statute says taking girl under 16 out of 

possession and against will of parents is misdemeanor. 

 Holding: Act itself of taking girl away from parents is a moral wrong, done at risk that 
girl might turn out to be underage. Strict liability. 

 Significance: No mens rea required when act is wrong in itself. Mistake of fact not    
important, since still blameworthy for taking the girl. (??)


i. lesser crime principle dispenses with mens rea, as with felony murder. 

II.  Voluntary Act

A.  MPC 2.01 Requirement of Voluntary Act

1. Not guilty unless liability based on voluntary act or omission of act of which capable.

2. Not voluntary acts:

i. reflex

ii. unconscious, sleep

iii.  hypnosis

iv.  bodily movement not part of conscious or habitual effort of actor

3. Liability cannot be based on an omission unaccompanied by an action (i.e. no requirement to help people) unless

i. omission made sufficient by law defining offense

ii. a duty to perform omitted act imposed by law

B.  People v. Newton (CA, 1970, p. 175)

1. Facts: Newton charged with murder of police officer and convicted of voluntary manslaughter by trial court. Basis for appeal is that was in shock after being shot himself, and was actually unconscious at time of shooting cop.

2. Holding: Ct of appeals reverses, saying unconsciousness complete defense to a charge of criminal homicide. 

3. Significance: MPC 2.01—in order to be liable, conduct must include voluntary act. 

C.  Martin v. State (1944, p. 173) 

1. Facts: Police arrested man at home, took him onto highway, he acted drunk, was then charged with public drunkenness. 

2. Holding: Statute saying “appears in any public place” presumes voluntary appearance. 

3. Significance: No liability w/o voluntary act. 

III.  Strict Liability

A.  U.S. v. Dotterweich (1943)

1. Facts: Drug distributor prosecuted for shipping misbranded/mislabelled product under Federal Food Drug, and Cosmetic Act. He didn't mislabel, but he distributed once they had been mislabeled by the manufacturer. 

2. Holding: He stands in responsible position w/ respect to a public danger—in industrialized age, people cannot protect themselves. 

3. Significance: Strict liability in public welfare offense.

B.  US v. Al-Arian

1. Facts: Al-Arian charged with giving aid to foreign terrorist organization (FTO). He claims did not have specific intent to aid FTO, was giving aid to just cause.

2. Holding: Aid to FTO is public welfare offense. Public welfare offenses are strict liability offenses. You gave assistance to organization, your responsibility is to ensure not FTO. Mens rea not required. 

3. Significance: How do you decide if something is foreign terrorist organization? Had to intend that aid would further goals of FTO?

C.  Morissette v. US (Sup Ct 1952, p. 237)

1. Facts: Junk dealer openly picked up discarded bomb casings (believed abandoned from Air Force bombing range) and sold at market. Convicted under federal statute declaring “knowing conversion of government property” a crime and not specifying intent required. 

2. Holding: Sup Ct says wrongful conversion requires knowledge that property belongs to someone else who continues to maintain interest in it (i.e. not abandoned).

3. Significance: Criminal statute depends on background principle of blameworthiness. But nonetheless leaves space for strict liability in public welfare offenses. 

D.  Staples v. US (Sup Ct 1994, p. 241)

1. Facts: S convicted of possession of unregistered firearm. He knew he had the gun, but did not know it had been altered by previous owner to be automatic (and thus a firearm). 

2. Holding: Possession of guns in itself innocent activity and unlawful possession requires mens rea. 

i. Counterargument of government is U.S. v. Freed, where guy had unregistered grenade. Difference is that possession of grenade in itself not entirely innocent. 

3. Significance: Unless statute specifically says otherwise, there must be a mens rea for culpability. 

i. Jacobs says:





Gun laws generally nonsensical. 





Ex: Assault rifles made illegal. These are semi-automatics like 




almost all guns sold in US (automatic illegal, bolt-action antique). 



Has bayonet mount, hand grenade mount, and is made of plastic 




rather than wood. Really no difference from regular semi-automatic 



rifles, which can have 2 but not 3 of these features. Law passed 




against them does nothing.

E.  State v. Guminga (1986, p. 244) 

1. Facts: Minor served alcohol in front of undercover agents. Waitress arrested. Owner of restaurant later charged with vicarious criminal liability.

2. Holding: Employer vicarious liability is violation of substantive due process because carries potential prision sentence. “No one can be convicted of a crime punishable by imprisonment for an act he did not commit”.

3. Criminal law predicted on individual subjective culpability. If no culpability w/ respect to incident, innocent. 

Vicarious Liability: sometimes for parents, sometimes for employers

i.  Sweet v. Parsley (1970, England)

a. Facts: Defendant rented farm house to people who, unknown to her, smoked marijuana on property. Owner of premises that permits premises to be used for purpose of smoking marijuana is vicariously guilty under drug act. 

b. Holding: The greatest vigilance cannot prevent other people from doing wrong. Vicarious liability is bad. Stigma of criminal law attaches to totally innocent parties. 

c. Significance: You cannot make it criminal “not to be part of the solution”. 

F. State v. Baker (1977, p. 247)

1. Facts: Defendant pulled over for speeding. Defense was that cruise control stuck and could not slow down. 

2. Holding: Violation of the speeding statute absolute liability offense. Defendant voluntarily delegated car to cruise control (whereas earlier cases involving faulty brakes etc dealt with essential parts of car)--thus conviction upheld. 

3. Significance: This is a ridiculous holding. Involuntary act shouldn't result in liability. 

G.  Regina v. City of Sault St. Marie (1978, Canada) 

1. Facts: Attempt to review strict liability law and find middle ground between (1)necessity of mens rea and (3) absolute liability. 

2. Holding: Compromise on level (2): no requirement for prosecution to prove mens rea, but accused can avoid liability by showing he took all reasonable care. 

3. Significance: Concerns about shifting of liability—defendant must show innocent, took care, instead of government showing guilty. 

Beginning of shift in Canadian law away from strict liability. Now Supreme Court of Canada has held absolute liability unconstitutional. 

H.  MPC 2.05: Absolute Liability

1. Requirements of culpability do not apply to

i. violations (crimes that can only carry punishment of a fine)

ii. offenses defined by statutes other than the Code, if statute explicitly imposes absolute liability

2. Notwithstanding any other law

i. when absolute liability imposed with respect to any material element of an offense defined by a statute other than the Code, and conviction based on such liability, offense is a violation. 

ii. When absolute liability imposed by law, culpable commission of the offense may be proved, in which case def can punished as negligent under MPC 1.04. 

IV.  MISTAKE OF LAW, IGNORANCE OF LAW, CULTURAL DEFENSE

A.  MPC 2.04 Mistake

1. Mistake is a defense when

i. ignorance or mistake negates the required mens rea for the offense

2. XXX

3. Mistake of law is a defense when

i. the statute defining the offense is not known to actor and has not been publicized

ii. he acts in reasonable reliance on an official statement of the law

a. statute

b. judicial decision

c. administrative order

d. official interpretation of a public officer

B.  ignorance of the law is not an excuse—but problem with application and also    difference b/t ignorance of law and ignorance of element of crime

Always be able to argue for defense “mistake of fact” and for prosecution “mistake of law”. 

C.  People v. Marrero (NY Court of Appeals, 1977, p. 255)

1. Facts: Marrero arrested in nightclub for unlicensed gun. This is illegal in NYC. But he is federal corrections officer and believes himself “peace officer” allowed to carry gun. (Peace officer in state statute limited to state correctional or any penal correctional institution). 

2. Holding: Mistake of law is not exculpatory unless founded on official statement of the law contained in a)statute etc b)official statement of public servant etc. 

3. Significance: For public policy reasons, mistake of law cannot be a defense—would cause chaos. Holding may have been based on fear that people could make many reasonable interpretations and undermine the law.

4. Note: Prof. thinks that Marrero could have used the argument of ex post facto 

law with this interpretation by the judiciary of the statute. Law against federal corrections officers carrying guns was apparently ex post facto, runs into problems with judicial branch creating crimes in order to enforce them. 

D.  US v. Barker; US v. Martinez (546 F.2d 940, DC Circuit 1976) dsad

1. Facts: Barker and Martinez retained by White House officials to break into doctor's office and photocopy patient records (part of Watergate). Although Barker's formal relationship with the CIA had ended in 1966, Martinez was still on CIA retainer when he was contacted. They earned virtually no money from activities.



            Mistake of law: thought Hunt's instructions (coming from white house) 



gave them legal right to enter Fielding's office. 




Mistake of fact: whether Hunt had authority to tell them to enter office. 



They thought he was authorized, he was from CIA, etc. 

2. Holding: If one of the defendants honestly believed that a valid warrant had been obtained, such a mistake of fact would render him innocent of the alleged conspiracy because it cannot be said that he intended to conduct a warrantless search. MPC 2.04 applies, that mistake of law pursuant to reasonable reliance on statement of law by public official is not criminal

E.  Regina v. Smith (England, 1974, p. 261) 

1. Facts: Defendant, in vacating rental apartment, damaged some wall panels and floor boards that he had earlier installed by himself. Charged w/ violating Criminal Damage Act, “without lawful excuse destroys or damages property belonging to another”. He says thought it was his property, element of the offense (mistake of fact). 

2. Holding: Mistake of law is no defense, but mistake of fact negatives mens rea w/ material element of crime, whether or not property was his.

F. Ratzlaf v. US (Sup Ct 1994, p. 267) 

1. Facts: Ratzlaf tried to pay off gambling debt w/ $100,000 in cash. Casino wouldn't accept as one sum, so he went to get cashier's check. Banks told him would have to report checks in excess of $10,000, so he got 10 separate checks from different banks to avoid report. (smurfing)

2. Holding: It is illegal to “structure” a transaction for the purposes of evading financial reporting requirements (anti-smurfing statute). BUT--Government has to prove not only knowledge of bank's reporting requirement, but also knowledge that structuring was a criminal offense. Acquitted. 

3. Significance: How does this holding not imply that ignorance of law is a defense? There is innocent structuring in order to avoid certain taxes etc, Sup. Ct. didn't want to criminalize such behavior. 

i. See also U.S. v. Cheek (Sup Ct 1991, p. 263)

a. Facts: Airline pilot doesn't pay his taxes. Sup Ct found that good faith belief doesn't have to be reasonable to negate willfulness here. However, thought Cheek was actually lying so convicted anyway (no good faith).  

b. Significance: Supreme Court has perhaps showing too great concern for possibility of “entrapment” in regulatory crimes.

ii. Liporata v. US (Sup Ct 1985, p. 266) 

a. Facts: Food stamp fraud statute makes crime to use food stamps in any way not authorized by government. 

b. Holding: Court concerned that could “criminalize broad range of apparently innocent conduct.” Statute must have a “knowledge of illegal behavior component. Prof. thinks the Supreme Court is losing its mind because the activity was so obviously illegal.

c. Significance: Isn't this a mistake of law defense? Maybe for regulatory crimes that's OK (i.e. Cheek)?

G.  US v. Albertini (9th Circuit, 1987, p. 268)

1. Facts: Albertini engaged in peace demonstration on military base after receiving “bar letter” from commander. He was convicted, 9th circuit reversed conviction, then he demonstrated several more times, prosecuted again, and Sup. Ct. granted certiorari after 2nd group of demonstrations. Question is whether due process precludes retroactive application of Sup. Ct.'s reversing of Albertini I. Can he be charged with demonstrations between 9th circuit reversal and Sup. Ct. certiorari?

2. Holding: No, acted in reasonable reliance on judicial opinion. If he had continued to demonstrate after Sup. Ct. granted certiorari, maybe would not have such good defense b/c conduct under review and not certainly sanctioned.

H.  Hopkins v. State (MD 1950, p. 270)

1.  Facts: Defendant convicted of erecting sign intended to aid in solicitation of performance of marriages. He contends that asked State's Attorney beforehand and he advised that would not be violating law. 

2. Holding: Advice given by a public official that contemplated act is not criminal will not excuse an offender if act performed is violation of law. 

3. Significance: Could border on entrapment? Depending on the circumstances. 

I. Lambert v. California (Sup Ct 1957, p.271)

1. Facts: Woman moves to CA. Doesn't know about law requiring convicted felons to register. She gets picked up, fined and put on probation. 

2. Holding: No notice—when failure to act is crime, notice must be given. Mistake of law defense is constitutionally required when the law governs something that is not obviously a criminal act and the legislature fails to provide adequate notice of it.

3. Significance: very little. Case kind of dead in the water. 

J. Cultural Defense (p. 276)

1. Kind of irrelevant. Law does not afford an excuse for foreigners violating the law by actions legal in home countries. If you want to live in this country, go by laws of US. 

V. LEGALITY: Jurisprudence and Constitutionality

A.  Basic idea: Courts Generally Should Not Make Common Law Crimes – Idea of legality is that statutes should give fair warning to what is prohibited, often statutes that fail to define prohibitions clearly and held void for vagueness.  Difficulty of certainty in all cases allows a certain amount of ambiguity, but Jacobs says people cannot be forced to live in uncertainty as to the criminality of actions.

B.  Shaw v. Director of Public Prosecutions (England, 1962, p. 291)

1. Facts: Man accused of publishing guide to prostitutes (“Ladies Directory”). Accused of “conspiracy to corrupt public morals,” even though there is no statute making this a crime. 

2. Holding: “Must we wait until Parliament finds time to deal with such conduct?” Court creates the crime ex post facto and charges him with it. 

3. Significance: Absolutely wrongly decided. Absolutely abandons all principles of legality: 

i. judges should not create new crimes

ii. criminal law operates only prospectively 

iii. crimes must be defined with precision to give fair warning and to confine discretion of cops and prosecutors

4. Note: Even if Parliament had passed “conspiracy to corrupt public morals,” it would be too vague and should be struck. Also, wouldn't matter if jury trial or not. What if it's an “unpopular” crime, i.e. child abuse. Must be statutory. 

C.  New York v. Michael Garcia (2004)

1. Facts: Man called little boy into room, said “watch this,” and stomped on pet goldfish. Charged w/ intentionally doing injury to or killing to companion animal. Filed motion to dismiss on statutory vagueness. 

2. Holding: Any person of ordinary understanding would have understood that the goldfish were pets protected against defendant's cruel behavior by the criminal statute.

3. Significance: Is definition of companion animal unconstitutionally vague? How definite does the criminal law have to be to be constitutional? (Does not have to be beyond all ambiguity. Need somewhat vague to prohibit behavior we could not anticipate.) Could this case trap someone not sadistic? What if someone cooks lobsters by dropping them live into boiling water? Do we need the criminal law to protect everything? 

D.  Vagueness and Definition in Criminal Statutes

1. MPC 210.4: Negligent Homicide

i. (1) Criminal homicide constitutes negligent homicide when it is committed negligently. 

2. Does this give adequate notice? Very far away from knowledge, etc, doesn't seem to involve culpability since not actually a state of mind. 

3. Also question of specificity generally: How clear does crim law need to be?

i. “Those who chose to sail close to the wind inevitably run some risk” (p. 300)

ii. But maybe different for things like regulatory crimes? (Cheek)

E.  Keeler v. Superior Court (Cal 1970, p. 294)

1. Facts: Man encounters ex-wife pregnant w/ another man's child. He says “will stomp it out of you” and attacks her. Baby (which was viable) born dead. He's charged with murder “unlawful killing of a human being”. 

2. Holding: Question of whether fetus included in homicide statute. What is a human being? Court says that at time of writing Legislature intended to exclude feticide from Section 187. Also, no notice to defendant that killing of fetus was included in murder.

i. MPC 1.02(3): Principles of Construction  You go by the “fair import of their terms but when the language is susceptible of differing constructions it shall be interpreted to further the general purposes stated in this Section and the special purposes of the particular provision involved”. 

3. Significance: Court interprets statute, not making new law. Should they look at legislative intent? Lots of debate—court can read in what they want to. Also, we shouldn't be bound by views of 1850, when a fetus wasn't viable outside mother's body. 

4. Note: Would legality principle be violated if case had been decided differently? No, action is heinous in itself. Legality principle is dividing line b/t guilt and innocence—his behavior clearly not innocent. Problem here is no notice.

Court seems to say that actions are clearly criminal, but haven't been made crime.

i. Update: In wake of Keeler, most states as well as federal have feticide statutes. (Fed: Unborn Victims of Violence Act. Whoever engages in violence and causes death of unborn child. Offense does not require proof that person had knowledge or should have had knowledge that person was pregnant. Strict liability. Is this fair?

F.  City of Chicago v. Morales (Sup Ct 1999, p. 300)

1. Facts: Chicago's “Gang Congregations Ordinance” prohibits criminal street gang members from loitering w/ one another in any public place. 

i. MPC 250.6: Loitering

a. a person commits a violation if he loiters or prowls in a place, at a time, or in a manner not usual for law-abiding individuals..

b. [pretty damn vague in itself]

2. Holding: Supreme Court found that the ordinance was impermissibly vague about what behavior was criminal and gave too much discretionary powers to police. The law would criminalize many innocent actions because it covers non-gang members from loitering with even one gang member (even if they are unaware of this fact).  Concern about use of law for racial discrimination, and largely about rights of non-gang members. See pg. 308 for new Chicago statute. 

3. “Vagueness can invalidate a criminal law for two reasons: 1. lack of notice and 2. authorize and even encourage arbitrary punishment”. This does both. 

VI.  HOMICIDE

A.  Grading of murder/manslaughter (p. 287-295)

1. England

i. Homicide: killing of a human being by another human being

a. can be murder, manslaughter, suicide, infanticide

1) Murder: malice aforethought

i) intent to kill, w/ or w/out provocation

ii) intent to kill someone else

iii) intent to kill indiscriminately (i.e. bomb)

iv) intent to cause bodily harm

v) intentional act that knows might be likely to kill or cause bodily harm

2) manslaughter: without malice aforethought

2. California

i. Murder: unlawful killing of human being or fetus w/ malice aforethought

a. malice: deliberate intention to kill

1) 1st degree: with armor-penetrating weapon, excess circumstances (i.e. torture, poison) or in perpetration of another felony. 

2) 2nd degree: all others

ii. Manslaughter: unlawful killing w/out malice

a. voluntary: heat of passion

b. involuntary: in commission of unlawful act

c. vehicular: gross negligence or no gross negligence

3. Pennsylvania

i. Criminal homicide: intentionally, knowingly, recklessly, or negligently takes the life of another

a. can be murder, involuntary manslaughter, voluntary manslaughter

1) Murder

i) 1st degree murder: intentional killing

ii) 2nd degree: felony murder

iii) 3rd degree: all other kinds

b. Voluntary manslaughter 

1) heat of passion, serious provocations

i) includes unreasonable belief in circumstances

c. Involuntary manslaughter

1) reckless or grossly negligent 

d. Causing or aiding suicide

1) criminal homicide only if intentional causes by force, duress, deception

4. New York

i. Homicide: conduct which causes the death of a person

a. 1st degree murder, 2nd degree murder, 1st degree manslaughter, 2nd degree manslaughter, criminally negligent homicide

1) 1st degree murder:

i) intentional killing in special circumstances (i.e. victim is cop)

2) 2nd degre murder:

i) Intent to cause death to A, causes death of B

ii) reckless indifference

iii) felony-murder w/ affirmative defense that didn't commit act, wasn't armed, wasn't reasonable risk. 

3) 1st degree manslaughter

i) intent to cause injury, causes death

ii) under emotional disturbance, intent to cause death to A, causes death of B

4) 2nd degree manslaughter

i) recklessly causes death

ii) intentionally aids suicide

5) Criminally negligent homicide

i) death caused by criminal negligence

5. MPC 210.1-210.4

i. Criminal homicide: Purposely, knowingly, recklessly, or negligently causes death of another human being (born and alive)

a. Criminal homicide can be murder, manslaughter, or negligent homicide

1) Murder: 

i) purposely

ii) knowingly

iii) reckless indifference (manifested if in process of another felony)

2) Manslaughter: 

i) reckless

ii) emotional disturbance (shall be seen from viewpoint of person in actor's circumstances as he believes them to be)

3) Negligent homicide

6. Sweden

i. Murder

ii. Manslaughter (less grave)

iii. carelessness, but more serious if drunk driving offense 

B. What is the difference b/t murder and manslaughter?

1. distinguished by blameworthiness, dangerousness—sentencing and categorizing is come combination of the two

2. why are murderers more dangerous than manslaughters? 

i. More risk of recidivism?

ii. Are people who think about killing more culpable than people who consider only briefly?

a. MPC and legislators argue yes

3. Sometimes what might otherwise be murder is mitigated by extreme emotional disturbance etc

C.  Commonwealth v. Carroll (PA 1963, p. 396)

1. Facts: Wife taunts husband and is generally obnoxious. She has been abusing children. After argument they are lying in bed and he grabs gun on windowsill and shoots her. He argues manslaughter (not premeditated).

2. Holding: “No time is too short for a wicked man to frame in his mind the scheme of murder”. Judgment of Murder 1 affirmed. 

3. Significance: How important should psychiatrist testimony be if defendant doesn't qualify for insanity defense? Should psychiatric testimony be relevant or does it muck up the trial? (you talk to lawyer first—lawyer can instruct to say that just thought of it to avoid Murder 1). This was bench trial—maybe would always be better to have jury trial, since has to be unanimous and only need to convince one person. Anyway, inability of courts to police murder 1 v. murder 2 on line of premeditation. Here seems to have collapsed distinction. 

i. Does he qualify for BWS?

D.  State v. Guthrie (WV 1995, p. 400)

1. Facts: Guy is messing around w/coworkers when one flicks him in the nose w/ dishtowel. Guy loses it and stabs coworker to death. Later shown in testimony that suffered from panic attacks and obsessed w/ own nose. 

2. Holding: For premeditation there must be opportunity for some reflection on intention to kill. Conviction of Murder 1 reversed and remanded. 

3. Significance: Is there provocation? Snapped in face w/ towel? Subjective v. objective provocation? Can't reconcile holding w/ that in Carroll. Case really about two different ways of policing premeditation. 

i. For this reason MPC decided on only one definition of homicide (MPC does not grade offenses—one degree of everything (p. 404—rejects premeditation). On contrary, NY penal code has distinctions—trying to avoid judges making evaluations. 

E.  Girouard v. State (MD 1991, p. 405)

1. Facts: Couple's been married 2 months and marriage going bad (she's having affair. She taunts him and tells him she's turned him in to authorities. He kills her, and then gets really sad and turns himself in.

2. Holding: He wants manslaughter instead of 2nd degree murder, but words, even “fighting words” aren't adequate provocation to kill someone. 

F. Provocation: MPC 210.3(1)(b): manslaughter is when homicide that would otherwise be murder is committed w/ some mental or emotional disturbance for which there is reasonable explanation or excuse

1. Does not mention provocation when discussing manslaughter—provocation included in emotional disturbance but more narrow

i. Traditional circumstances of manslaughter (provocations), also seem to include self-defense (extreme assault or battery)--when is it OK to use deadly force? Seems somewhat arbitrary list of circumstances that could be seen as provocative. i.e. why shouldn't extramarital sex defense when person doesn't actually witness?

a. Seems like allowing time to elapse easily could blur into right of eliminating unfaithful partner

1) Criminal law has to be understood by common people—must resonate w everyone in order to comply w/ legality principle—basic rules that can be seen as more or less just by population (public policy concerns)

b. What is reasonable explanation? Most murders act under emotional duress. Is standard objective or subjective? 

1) What did MPC intend? Wanted limit on person's idiosyncrasies to be “reasonable” standard? Wanted jury to decide—courts get to decide on what is reasonable excuse. 

G.  Maher v. People (MI 1862, p. 407)

1. Facts: Guy 2 was having sex with Guy 1's wife. Guy 1 shoots Guy 2 right after hearing about this. Murder or manslaughter?

2. Holding: Not mere words, physical effects follow physical causes. How is this? Really old style of case of avenging adultery, not OK anymore. 

H.  People v. Cassasa (NY 1980, p. 415)

1. Facts: Defendant thought person was falling in love w/ him. When she told him she wasn't he killed her. Charged w/ 2nd degree murder. 

2. Holding: Emotional reaction so peculiar to him that could not be considered reasonable to reduce to manslaughter. 

i. MPC allows waiver for emotional disturbance, but must have “reasonable explanation or excuse”. 

a. Reasonable Person Requirement (p. 420)

1) Age and Gender

2) Culture

3) Battered Women

4) Mental Disorder

VII.  UNINTENDED KILLINGS

A. Civil v. Criminal Liability

1.  Commonwealth v. Welansky (MA 1944, p. 425)

i. Facts: Nightclub catches fire after boy accidentally brushes match against palm tree. Patrons are stuck inside b/c of inadequate fire exits and narrow passages and @ 400 die inside. State brings involuntary manslaughter against club owner. 

ii. Holding: Involuntary manslaughter consists of willful, wanton or reckless conduct. Requires reckless rather than negligent culpability—prove intention, prove malice, premeditation. Court holds that what must be intended is the conduct, not the resulting harm. Recklessness does not need to intend consequences. 

iii. Significance: Seems to totally contradict Cunningham by saying that negligence can be made recklessness if consequences are bad. Court should have charged something like MPC 2.01(3)(b), but didn't. 

a. MPC 2.03(3) Causation

b. (1) Conduct is the cause of an event when 

1) (a) necessary antecedent (“but for”) AND

2) (b) relationship satisfies any additional causal requirements

c. (3) Reckless/negligent conduct not established unless actual result is within the risk of which actor is aware, or in negligence should be aware. 

d. MPC 2.01 Requirement of Voluntary Act; Omission as Basis of Liability

e. (3) liability for an offense may be based on omission if

1) Omission is element of the crime

2) Duty to perform omitted act otherwise imposed by law

f. Alternative views on omission

1) Could go with German or other European systems that say it is a crime not to report a crime or come to the aid to others in need.  Jacobs thinks its heavy-handed for the government to intervene and coerce people to do the right thing.  He said “you can’t have the government impose moral obligations on someone.”

B. Objective v. Subjective Standard of Negligence

1. State v. Williams (WA 1971, p. 431)

i. Facts: Baby gets sick and dies of gangrene after 2 weeks of extreme illness. Parents did not call doctor, treated w/ aspirin. Charged w/ involuntary manslaughter. 

ii. Holding: If conduct fails to measure up to reasonable, and conduct causes death, defendant is guilty of statutory manslaughter. Had legal duty to obtain med help for child—thus negligent and convicted. 

iii. Significance: Didn't intend to kill baby. Thought toothache. Devastated by death. Both were Native Americans—alienated from medical system and concerned about having baby taken from them by social services.  Standard of reasonable parent may be different when subjectivized for them. (With all the child abuse in the world, is it a good idea to prosecute parents with good intentions for negligence? )

a. MPC 2.02(2)(d) Negligently

1) acts negligently when should be aware of risk that material elements exists or will result from conduct. Risk must be of such a nature that failure to perceive is gross deviation from conduct of reasonable person in actor's situation.

C. Line b/t Murder and Manslaughter

1.  US v. Fleming (4th Cir. 1984, p. 443)

i. Facts: Guy driving drunk and speeding on wrong side of road. Hits woman in head-on collision and she dies. Charged with 2nd degree murder. Malice aforethought is distinguishing characteristic that makes something murder rather than manslaughter. 

ii. Holding: Malice does not require intent—can be established by conduct which is reckless and wanton. Government must only show that intended to operate car the way he did. Convicted. 

iii. Significance: Under MPC, Reckless mens rea requires disregarding substantial risk, but unawareness of risk due to voluntary drunkenness still satisfies reckless. (MPC 2.08 Intoxication)

2. Drunk Driving

i. Should degree of drunkenness determine level of homicide?

ii. Should nature of driving determine level of homicide?

a. Fleming driving particularly recklessly. Others make big effort to drive safely when drunk. 

b. Even w/out drunkenness, maybe egregiously reckless driving should be punished as murder? 

1) MPC 210.2 Criminal homicide with reckless indifference. 

iii. Should drunk driving be attempted murder, if might have killed someone but didn't?

a. Why distinguish b/t lucky drunk driver (got home OK) and unlucky drunk driver (accidentally killed someone)?

VIII.  FELONY MURDER

A. Causation: Significance of Resulting Harm

1. General Concept – The criminal law generally does not focus on the resulting harm, in fact, you can be liable for crimes that don’t actually cause a harm (attempted murder, drunk driving, conspiracy).  Built around responsibility for one’s conduct and idea of blameworthiness.

2.  Three ways to get to murder

i. Willful, deliberate, and premeditated

ii. Extreme recklessness manifesting depraved indifference to human life

iii. Felony-murder – Underlying felony in which somebody dies

3. But For Causation (Sine qua non test) vs. Foreseeability Standard – The defendant is the cause of a harm if but for the cause of his antecedent conduct, the resulting harm would not have occurred vs. Was the resulting harm foreseeable given the defendant’s conduct leading up to the harm?

B. Basic Doctrine

1. Regina v. Serné (England 1887, p. 448)

i. Facts: Man takes out insurance on home and then burns it down. Son, whose life was also insured, dies in fire stuck in basement (also other son killed, but apparently by accident). Charged w/ felony murder, 
killing of another person dine with an intent to commit a felony.  

ii. Holding: Not guilty. Seems obvious. Why?

iii. Significance: Under MPC: Weaker version of felony murder code than most statutes. Might expect MPC to reject felony murder all together, but kept in weakened “permissive presumption” form. 

a. MPC 210.2—Criminal homicide is murder when it is committed recklessly under circumstances manifesting extreme indifference to human life. Such indifference is presumed when actor is in the process of committing or attempting to commit robbery, rape, arson, burglary, kidnapping etc (dangerous felonies). 

b. List creates a presumption of indifference.

c. MPC 1.12.5—When Code establishes presumption w/ respect to any fact which is an element of the offense:

1) Issue of existence of presumed fact must be submitted to jury

2) presumed fact must be proved beyond a reasonable doubt. Jury may regard facts giving rise to the presumption as evidence of the presumed fact. 

d. In this case, arson gives rise to presumption of indifference, and can be proof of indifference. 

1) Permissive presumption: Presumption of indifference to human life is permissive, i.e. if find arson may bring felony murder. 

2) Conclusive presumption (unconsitutional): Presumption of indifference to human life is conclusive, i.e. if find arson must bring felony murder. 

2. People v. Stamp (CA 1969, p. 450)

i. Facts: Defendant Stamp burglarizes home of man. Man, in poor health, has to lie on floor. Suffers heart attack and dies as result of fright induced by robbery. 

ii. Holding: Felon is held strictly liable for all killings committed by him or accomplices in course of the felony. 

iii. Significance: Does felony murder rule eliminate need to prove causation? At least eliminates need for proximate causation, prosecution can get by with “but for” causation. 

a. Note: Wouldn't work under MPC 2.03 Causation, even w/ reckless or negligent causation, b/c requires that actor either be or should be aware of risk. 

3. King v. Commonwealth (VA 1988, p. 451)

i. Facts: Man is flying cargo place w/ marijuana. Became lost in fog and place crashed. Co-pilot dies. Lower court convicts of felony murder on “but for” causation. 

ii. Holding: No mens rea required for felony-murder, but conduct must have caused the death. Crash was not foreseeable result of the felony since not made more likely by fact that cargo was contraband. 

C. Limitations on the Felony-Murder Rules


1. Proximate Cause

2. Regulatory Offenses

i. Some states restrict to malum in se, not counting malum prohibitum offenses, but others do not (i.e. truck driver stays on duty too long, violating law, falls asleep and kills people—in most states can be charged w/ felony-murder even though regulatory). 

3. Dangerousness

i. Can limit to misdemeanors that rise to level of criminal negligence, show that underlying conduct dangerous to human life

D. Inherently-Dangerous Felony Limitation

1.  People v. Phillips (CA 1966, p. 459)

i. Facts: Child has cancer of the eye. Parents advised to remove the eye as only possible solution. Chiropractor says can cure her w/out surgery. Charged parents $700. Child dies. 

ii. Holding: Only such felonies as are in themselves “inherently dangerous to human life” can support application of felony-murder rule. Grand theft is not inherently dangerous to life and thus felony-murder instruction should not have been given. Reversed. 

iii. Under MPC: Best defense might be causation. Not proximate cause, and might not even be “but for”.

E. Merger Doctrine

1. Felony-murder cannot be applied to felonies that are integral part of and included w/in the homicide. 

2. Mirror image of “inherently dangerous felony limitation”. 

i. Even further narrows the scope of felony-murder, taking out of the ones that are too connected to homicide (i.e. assault). 

3.  People v. Smith (CA 1984, p. 466)

i. Facts: Woman beats child too hard and child dies. Lower court convicts of felony-murder. 

ii. Holding: Felony child abuse = Any person who, under circumstances likely to cause great bodily harm or death, willfully causes or permits a child to suffer. Felony-murder is inapplicable to felonies that are integral part of and included w/in homicide. Not guilty. 

iii. Significance: WHAT? Under merger doctrine, easier to convict someone who passively abuses child than someone who beats child to death. 

4.  People v. Hansen (CA 1994, p. 470)

i. Facts: Hansen sends guy out to buy drugs. Buyer doesn't return and Hansen gets gun to either retrieve $ or beat up buyer. He drives by buyer's apartment building shooting, and hits 13 year old living in building.  

ii. Holding: All inherently dangerous felonies can serve as predicate for felony-murder as long as does not elevate all felonious assaults to murder. 

iii. Significance: What?? Is there a line that can be drawn b/t dangerous felonies that may and may not serve as predicate felony for felony murder? Is this the end of the merger doctrine? 

F. Killings “not in furtherance” of the felony

1.  State v. Canola (NJ 1977, p. 471)

i. Facts: Canola etc are holding up store. Victim attempting to resist shoots and kills one of co-felons. 

ii. Holding: In order to convict for felony-murder, killing must have been done by defendant or accomplice acting in furtherance of the felony. Not guilty. 

iii. Significance: Agency theory: people can't be held accountable for actions of others, only for actions of themselves and co-conspirators. (doesn't hold for “shield” cases). 

a. They have “but for” causation, but not proximate cause. 

b. Causation must to some extent be dependent on mens rea. 

2.  Taylor v. Superior Court (CA 1970, p. 477)

i. Facts: Guys were robbing store when victim pulled gun and shot one of perps. Taylor was waiting in getaway car the whole time. 

ii. Holding: No felony-murder. 

iii. Significance: Determining criminal liability for a killing committed by a victim depends on whether conduct of def was provocative of lethal resistance. If so, could say “conscious disregard for human life” (extreme recklessness). 

IX.  ATTEMPT

A. Two Kinds of Attempts

1. Inchoate Attempts - An attempt which has not yet reached that final stage

i. i.e. Rizzo

2. Failed Attempts - The person did everything they wanted to in order to commit the crime but the harm did not occur

i. i.e. Smallwood

B. Purpose of Criminalizing Attempt 

1. Deterrence

2. Prevention of Crime—idea that police stop the crime and harm before its committed, but want to punish plans to do it (Rizzo)

3. Stop dangerous people

C. Negatives to criminalizing attempt 

1. Doesn't give people a chance to change their mind (People v. MacNeal, p. 568) where girl talked guy out of raping her, he renounced purpose and left

2. Could misread innocent people’s actions (i.e. McQuirter)

3. Civil liberties issues

D. Mens Rea

1. Requires “specific intent” or purpose. Why? (p. 560)

i. Linguistic—if didn't succeed, obviously didn't try that hard

ii. Moral—intending to commit harm is greater wrong than doing so recklessly or negligently. 

iii. Utilitarian—importance of intent is not to show act wicked but to show likelihood of bad consequences. 

2.  Smallwood v. State (MD 1996, p. 556)

i. Facts: Smallwood has HIV, rapes three people.  He had been told by his social worker that he needed to practice safe sex to avoid contaminating his partners.  He was convicted in a non-jury trial of three counts of assault with intent to murder his rape victims. 

ii. Holding: Court said there wasn’t a high enough probability of killing and therefore he couldn’t be held to have the intent to murder his victims.  Need specific intent to kill for attempted murder. Note: Jacobs thinks this should have hinged on his intent as inferred by his actions rather than probability of killing. 

iii. Significance: Hits near the line between reckless endangering and actual intent to murder.  Guy shooting with a gun at a person has the intent, should we say Smallwood did too? 

a. Caine—guy jabs victim in arm w/ needle, saying “I'll give you HIV!”: has specific intent. 

b. Weeks—HIV+, tries to kill guard by spitting at him: has specific intent

c. Under MPC 5.01 Criminal Attempt

1) 1(a) Purposely engages in conduct that would constitute crime if circumstances were what he believes them to be. (i.e. Weeks attempt to kill guard by spitting)

2) 1(b) When causing particular result is element of crime, does something with intent to cause that result—could probably cover Smallwood. 

3) 2(a-g) Substantial step. 

d. MPC 211.2 Reckless Endangerment

1) Misdemeanor – conduct which may place or places another person in danger of death or serious bodily injury.  Includes pointing unloaded guns.

E. Impossibility

1. MPC 5..01(1) “if attendant circumstances were as he believes them to be” 

i. would have gotten Smallwood-- means to eliminate defense of impossible attempts. Choose to focus on mind and mens rea rather than world—what matters is that you meant to do it. 

ii. Impossible attempts (i.e. Weeks) come under failed intent. 

iii. State v. Davis (p. 581) – Defendant hired undercover cop to kill lover.  No attempt made to do this (obviously).  Court reversed his conviction saying there was no attempt.  BUT, the MPC § 5.01(3) would have nailed him because it establishes liability in conduct designed to aid another in commission of a crime.

2. MPC 5.05(2) – Covers cases such as voodoo where the attempt, solicitation, or conspiracy is so inherently unlikely to result in the commission of a crime that the person is not a public danger.  Allows for reduction in grade of crime or outright dismissal.

F. Inchoate Attempts: Preparation v. Attempt 

1.  People v. Rizzo (NY 1927, p. 565)

i. Facts: Guys planning to commit armed robbery, got weapons and going around looking for victim. Police see them cruising and arrest them. 

ii. Holding: There must be “dangerous proximity to success” (Cardozo). There can’t be an attempt when the opportunity for the crime has not presented itself (this would probably be conspiracy).  Question is when someone is far enough into the act that they have made an inchoate attempt.  

iii. Significance: Many cases use dangerous proximity test but this case uses physical proximity test which focuses on what remains to be done and makes the D’s relationship to the time and place of the crime very important.

2. Dangerous proximity

i. Do we look at what's left to do, or how much they have already done?

a. MPC § 5.01 – Attempts – Puts emphasis on the actor’s purpose in determining whether there is an attempt and generally is aggressive in going after people once they show some manifest intent of what they would do.  

b. Desire to preserve “locus penitentiae”--opportunity to repent.

1) MPC 5.01(4) Renunciation of Criminal Purpose Complete and voluntary abandonment of criminal purpose is affirmative defense. Does not include discovery of increased chance of getting caught or crime made more difficult. Very limited defense. 

c.  Rizzo would have been convicted under MPC: 

1) MPC 5.01(2) Substantial steps shall not be held insufficient as matter of law if strongly corroborative of final purpose. (Seems to be defined as any step strongly corroborative of purpose) 5.01(2)(c) Crime to reconnoiter place established for commission of crime.

d. What about “early-intervention” criminal statutes?

1) Burglary 

i) Gets around law of attempts by defining the crime itself as an attempt.  Burglary is getting into a building with the purpose to commit a crime there.  Would be hard to have attempted burglary because it would be an attempt to attempt.

2) Stalking 

i) California law says that you have to follow or harass and be a credible threat to the person.  The crime of stalking is somewhat intended to avoid the concept of attempted assault (putting someone in fear of being battered).  

3) Assault

i) Unlawful attempt to commit a battery. 

e. Are these inchoate crimes dangerous? In criminalizing conduct long before it results in the completed crime, does it make room for another

1) McQuirter v. State (AL 1953, p. 569) 

i) Facts: Black man loitering in parking lot, white woman walks by. He gets out of car and walks in same direction. Hung out on street for awhile while she was in someone's house. 

ii) Holding: Attempt to commit assault with intent to rape. Based on testimony of 1 police officer (supposed confession)--probably totally fabricated, product of a racist time. 

SECTION 3: GROUP CRIMINALITY

X. ACCOMPLICE LIABILITY

A. Connection to Liability

1. Old versions:

i. 1st degree principal (actor of crime)

ii. 2nd degree principal (aider and abettor)

iii. accessory before the fact

iv. accessory after the fact 

2. Modern: CA Penal Code and Fed Complicity Statute

i. Principal 

a. distinction b/t actor,  aid, and accessory after the fact left to sentencing discretion of judge

ii. Accessory after the fact

a. Still subject to lesser punishment

B. MPC 2.06: Liability for Conduct of Another, Complicity

1. A person is guilty of an offense if he or person for whom legally accountable commits

2. Person is legally accountable for conduct of another when


i. acting w/ necessary culpability, he causes innocent person to commit offense

a. i.e. bank robber gets teller to take out $

ii. he is made accountable for conduct of other by the code or the law

a. parents responsible for criminal acts of children??

iii. he is an accomplice

3. Person is accomplice when

i.  he solicits someone to perform act

ii.  aids or agrees to give aid w/ planning or commission of act

iii.  having legal duty to stop offense, fails to do so. 

a.  parents legally required to stop abuse of children by others

4. When causing particular result is element of offense, accomplice is guilty if acts w/ mens rea sufficient for commission of offense

i. can you be an accomplice to negligent homicide? How about statutory rape?

5.  A person legally incapable of committing offense may be deemed guilty if committed by the conduct of person for whom legally accountable

i. in some jurisdictions marital rape not a crime, but man could be held as accomplice if aided and abetted someone else to rape wife

6. Person is not an accomplice if

i. He is victim of offense 

ii. Offense so defined so that conduct is incident to commission

iii. renounces involvement [locus penitentius] and

a. conduct doesn't end up helping w/ crime or

b. warns law enforcement

7. Accomplice can be convicted even though principal has not been prosecuted or convicted. 

C. Mens Rea

1. Generally requires specific intent, i.e. intend actions to further criminal action of the principal 

2.  Hicks v. US (Sup Ct 1893, p. 607)

i. Facts: H and C are together after party and meet up with R. Words are exchanged that witness can't understand (in Cherokee). H takes off hat and says to C “take off your hat and die like a man”. R shoots C and H and R ride off together. 

ii. Holding: Guilt of abetting requires intent to give aid in furtherance of crime.—“acts or words of encouragement must be used with intention of furthering crime.” H was actually scared for own life. Took off hat to prepare to die himself. Rode away w/ R only to avoid being shot, separated immediately afterward. Not trying to encourage R. Not Guilty. 

3.  Wilson v. People (CO 1939, p. 610)

i. Facts: P steals W's watch. W gets him back later when they decide to rob store and W calls police while P is inside. Police unamused and charge him as well. 

ii. Holding: W lacks essential element of malicious determination to violate the law—detective entering into criminal conspiracy already formed for purpose of exploding it is not accessory before the fact. 

a. Could be guilty of MPC 221.2 Trespass

4.  State v. Gladstone (WA 1980, p. 611)

i. Facts: T, G, and K all college students. T hired by police to buy marijuana from G. G has none but refers T to K. No communication b/t G and K.

ii. Holding: Not guilty--”mere communication to the effect that another person might commit a criminal offense is not criminal offense in itself”.

iii. Significance: Learned Hand: Have to “seek by his action to make it succeed”. G didn't associate himself w/ the venture—didn't “fix it up”, didn't have a stake in the venture. 

5. Criminal Facilitation (New York) ***EXAM WARNING***

i. NY Penal Code 115: Person is guilty of criminal facilitation when, believing it probable he is rendering aid to person intending to commit crime, he engages in conduct which provides person means or opportunity for commission thereof, and which in fact aids such person to commit a felony.

ii. In MPC—not a crime to be an accomplice. Crime is criminal event, i.e. crime of principal.  

iii. In NY—criminal facilitation statute makes it separate crime of complicity to broker crime. ***makes easier to convict people like Gladstone***

6.  US v. Fountain (7th Cir. 1985, p. 614)

i. Facts: Silverstein in supermax prison. Being led down hall by guards. Goes past G's cell—G comes close to bars and lifts shirt to reveal knife. S grabs knife and uses to kill guard. 

ii. Holding: Aiding and abetting murder established by proof that supplier of weapon knew purpose for which it would be used. Guilty. 

iii. Significance: OK to have lesser mens rea in major accomplice liability crime—i.e. knowledge instead of purpose. (Posner)

a. Acts of Others – MPC 2.06(4) – If causing a particular result is part of the crime, an accomplice to the actor’s conduct is an accomplice to the crime if he has the kind of culpability with respect to the result that is needed for the commission of the offense.  (Thus, if you provide a knife like in U.S. v. Fountain to someone who kills a guard then and there, it is likely you would be nailed on manslaughter (though you might get to murder through extreme recklessness with a disregard to the value of human life))

7.  People v. Luparello (CA 1987, p. 615)

i. Facts: L sent some henchmen to get info (“at all costs”) from Victim (a friend of ex-lover’s husband) about the whereabouts of ex-lover. The henchmen killed V.  L was convicted of murder. 

ii. Holding: Vicarious liability. You are guilty not only of offense you intended to encourage, but also of any reasonably foreseeable offense committed by person you aided and abetted. (used in CA and federal gov't) Guilty. 

iii. Significance: No mens rea for crime. Under MPC? 

a. See also Roy v. US (DC 1995, p. 618)

1) Facts: Miller seeks to purchase a firearm from Roy.  Roy refers him to Ross. Ross sells Miller the gun, but then robs him and takes gun back.  Roy is charged as an accomplice with armed robbery.

2) Holding: Accessory liable for any criminal act which in the ordinary course of things is natural and probable consequence. This refers to what might reasonably ensue from plan within predictable range. Not guilty. 

3) Significance: In order to show accomplice liability, must be “in the ordinary course of things, what might reasonably ensue from planned events, not what might conceivably happen”. 

i) Under this, Luparello wouldn't be convicted. 

D. Attendant Circumstances

1.  US v. Xavier (3rd Cir. 1993, p. 621)

i. Facts: guy charged w/ aiding and abetting an ex-felon's possession of a firearm. 

ii. Holding: scienter (mens rea) required, accomplice liability requires knowledge of attendant circumstances (i.e. that guy was felon). Not strict liability crime. Not guilty. 

E. Results

1.  State v. McVay (RI 1926, p. 623)

i. Facts: Kelley hired the captain and engineer of the steamboat and perhaps (not exactly clear) instructed them about how to operate the boiler. When the boat was underway, the boiler blew up killing several people. The captain & engineer were charged with involuntary manslaughter.  Can a defendant be an accessory before the fact to a crime of manslaughter that arises through criminal negligence?

ii. Holding: Nothing inconsistent @ acting deliberately and acting negligently. 

iii. Significance: One can be held liable as an accomplice to a crime of negligence, if you helped create the negligent situation that led to the crime.  

a. Note:  K could be held criminally liable as principal rather than accomplice. His employees are committing crime w/ his knowledge. He caused the deaths himself in giving instructions? 

2.  People v. Russell (NYS 1998, p. 624)

i. Facts: 3 guys have shoot-out in projects. Innocent bystander gets killed. All 3 gets charged as acommplices.

ii. Holding: Community of purpose doesn't require you to decide beforehand. Rather, they all have MPC 2.06 (3) (a) purpose of promoting or facilitating the commission of the offense. All had mental culpability for depraveed indifference murder. 

a. State v. Ayers (IO 1991, p. 626): act must be done in furtherance of the common design, or common purpose for which gathered together. 

b.  State v. Travis (IO 1993, p. 627): mere presence not enough for aiding and abetting, but companionship and conduct can be circumstantial evidence to prove.

F. Actus Reus

1.  Wilcox v. Jeffrey

i. Facts: Publisher of a jazz magazine attends jazz concert w/ American musician (Coleman Hawkins). Hawkins didn't have license to work in England. Wilcox did not protest against violation, and actually profited from it w/ sale of magazine. 

ii. Holding: Purposely went to concert, paying for ticket, knowing illegal and thus aided and abetted illegal act. 

iii. Significance: Bad Decision. This case demonstrate a flaw in the  accomplice liability doctrine:  de minimis assistance can implicate one as an accomplice? Is every person in the audience an accomplice?

2. Accomplice Liability via Omission 

i. MPC 2.06(3)(a)(iii) – “having a legal duty to prevent the commission of the offense, fails to make proper effort so to do” 

ii. Basically, when a mother is able to intervene for her child (legal duty here), and there is no danger (proper effort) and she does not, she is criminal. Can infer the requisite intent from the actions of the person, such as doing nothing and thus giving tacit approval.  See People v. Stancel (IL 1992, p. 632—mother lets boyfriend beat daughter to death) and State v. Davis (WV 1989, p. 632—father lies on bed as son rapes house guest, court says “facilitating crime”). 

a. In Stanciel, D can be charged as a principal with a crime for failing to protect a Victim (to whom s/he owes a legal duty) from natural or human harm. Can the D also be prosecuted under accomplice liability theory? Does that require a stronger showing of purpose, i.e. more than just failing to jump in to help, actually intending to see the harm take place?

b. In Davis--Is this an unfair “Good Samaritan” law when in regards to person to whom don't owe duty (i.e. guest)? Legal duty would be: If, with no danger to yourself, you can prevent the commission of the offense, failure to do so is criminal. Is this OK?

G. Relationship Between the Liability of the Parties

1. Vaden v. State (Alaska 1989, p.634)

i. Poaching crime in which guy who does shooting is actually undercover cop. Can the pilot (professional poacher) be charged w/ accomplice liability?

a. MPC 2.06 (7). Accomplice can be convicted on proof of offense even though principal has not been prosecuted. 

b. MPC 2.13(2) Entrapment Not going to happen. Burden of proof shifts to def. 

c. Does it matter if Snell is not convictable on account of a justification or on account of an excuse? 

1) Justification: Snell didn’t do anything wrong

2) Excuse: he did something wrong but has a personal immunity

2. Must secondary party be guilty if the primary party is guilty?

i. See Queen v. Tyrell (p. 642) girl not accomplice to statutory rape. 

H. Willful Blindness

1.  US v. Campbell (money laundering)

i. Holding: Willful blindness = knowledge

ii. Significance: Do these money laundering statutes violate basic principles of Anglo-American criminal law jurisprudence? Do they create legal duties where none should exist? Do they create traps for the unwary? Do they impose affirmative obligations that are not in line with consensus norms and values in our society?

a. Do we want real estate agents to refuse to do business with people who look/act like drug dealers?  

b. Campbell did not intend to aid him in concealing/disguising the source and character of his  (dirty money) – just wanted to make a buck. 

1) Is this expanding the net of criminal responsibility too wide? i.e. establishing a principle that “If you’re not part of the solution to the drug problem, you can be criminally prosecuted for being  part of  the problem?” 

2) Do the money laundering statutes contradict the principle that criminal law is not meant to be used to coerce virtue? 

XI.  CORPORATE CRIMINAL LIABILITY

A. Why criminal law and not torts?

1. Criminal liability more than just about money, image is everything—shows did something morally wrong

B. Why not punish the officials?

1. Liability on corporation as entity—charging corporate officers separate idea

i. Personal criminal liability thought to have much more deterrence w/ individual than entity liability

2. But sometimes very difficult to find individual—in corporation not so clear which one is guilty, sometimes just the whole entity

C. Disadvantages of applying criminal law to corporations

1. Unhinge the criminal law from its moral foundations (?)

i. Maybe eroding core principles of criminal liability.

2. Over-deterrence?

i. Very strict rule of respondeat superior can mean no way for corporation to protect itself--

3. Divert attention away from guilty corporate actors?

i. Corporations as fall guy. Investigating officers—who then testify against the corporation. 

ii. Also, little people, employees who had nothing to do w/ crime, take the fall when corp gets “death penalty”

D. Corporate Liability

1. Standard of liability for corporations

i. Is all liability vicarious? Since they act only thru officers etc?

ii. Vicarious strict liability for any violation of criminal law committed by any corporate employee? 

iii. Vicarious liability for for only the actions of high level officers? 

iv. Liability only for actions authorized or ratified by the Board of Directors?

2. New York Central & Hudson River Railroad Co. v. US (Sup Ct 1909, p. 645)

i. Established concept of respondeat superior in criminal law for corporations.  This is where the corporation are responsible for the actions of their employees.  This allowed for the criminal prosecution of corporations.

a. Basically strict liability—if company benefits, company is guilty. Even if against company policy, company still guilty. 

b. Liability imputed when employee is acting w/in the scope of his employment. 

c. Elkins Act. Federal-- ”Any person, acting w/in scope of his employment, shall in every case be deemed to be the act, omission, or failure of such carrier”.

3. MPC 2.07 Liability of Corporations

i. This applies the respondeat superior standard when the statute is intended to impose liability on corporations and the law violated states for what agents the corporation is accountable.

a. (1) Corp can be held liable when 

1) (a) When something is outside the MPC, in another body of law, then you apply respondeat superior if conduct performed by an agent acting on behalf of his office or employment

2) (b)offense is omission to discharge some specific duty of affirmative performance  imposed on corporations by law.

3) (c) commission of offense was authorized, requested, commanded, performed, or recklessly tolerated by the board of directors or by a high managerial agent acting in behalf of the corporation within the scope of his office or employment.

b. (4a) Corporation does not include an entity organized by government agency for the execution of governmental program. 

1) Municipal corporations immune from criminal prosecution under MPC

2) Is this a good idea??? **Jacobs sees no reason for such blanket immunity

c. (5) it is affirmative defense if def proves by preponderance of the evidence that high managerial agent exercised due diligence

1) If you have bona fide compliance program, even if someone commits rogue crime in corporation, sentence will be greatly reduced. 

d. (6) Individuals within a corporation are individually accountable for both actions and omissions, the same as above.  Subject to the sentence if provided for to individual persons.  

4.  US v. Hilton Hotels (9th Cir 1972, p. 647)

i. Facts: To finance hotel association, companies selling supplies to hotels asked to contribute 1% of sales to hotel members. Purchasing agent threatened supplier w/ loss of business unless he paid this kick-back. Hotel claims instructed specifically not to make such threats. Purchasing agent agrees that instructed not to, but did so based on personal dislike of supplier. 

ii. Holding: A corporation is not absolved of responsibility by disallowing an act, they must make sure those acting on their behalf do not commit the act. 

iii. Significance: respondeat superior trumps lack of actual culpability. More extreme standard than MPC. 

5.  US v. Sun-Diamond Growers of CA (DC 1997, p. 651)

i. Facts: Officer of S-D set up slush fund w/in corporation to funnel money to illegal campaign contributions. Is the company actually the victim here? Defense argues yes. Money that should be on the books as profit is being siphoned out. 

ii. Holding: If it benefits the company, company is liable. If guy got elected, S-D would have favor w/ new politician. 

iii. Significance: what wouldn't fall in respondeat superior? 

a. Completely personal crime. Steal $ from corp and put in pocket. Personal crime at home etc. 

6.  Arthur Andersen 

i. Facts: Arthur Andersen presenting books and records of Enron as making great deal of money while actually losing money—taking debt off balance sheet and shifting onto other places. 

ii. Holding: Found guilty of obstructing justice. 

7. Gordon v. US (10th Cir 1954, p. 659)

i.  We might be willing to impute the liability to an entity from a single employee but not necessarily to another individual who didn’t know what was going on.  (You can take liability from a person to a corporation but not necessarily from a person to another individual in the company).

8. U.S. v. Park (Sup Ct. 1975, p. 661) 

i. Park, President of  Acme Markets, was found liable under the statute even though he did not consciously do wrong but had a position of authority and responsibility in the situation out of which these charges arose.  Basically, he should have prevented the rats from getting in the food.  Under the MPC, says that there must have been an omission of some kind that Park failed to do something.  Also, a higher standard when there is a public safety issue (such as FDA regulations here).

a. If can't prove objective impossibility of preventing outcome, than can be held liable. 

b. public welfare offense like Dotterweich, more likely to have strict liability. 

XII.   CONSPIRACY

A. As an inchoate offense

1. Conspiracy is an inchoate attempt that takes effect much earlier than a regular attempt.  It merely means to discuss with others committing a crime, and then one person within the agreement makes an overt act towards its completion.  The MPC 5.03(5) makes the overt act necessary on all crimes less than a first or second degree felony.

2. Why should there be a special rule of inchoate offending by 2 or more persons? If more than one person is involved, is a nascent criminal event more likely to come to fruition? 

i. Conspiracy can be any plan involving more than one personalmost every time you have more than one person and crime has been committed, you have a conspiracy

B. As a completed offense

1. Gets around culpability rule of accomplice liability. For AL, person needs purpose to commit crime, and intent to aid. Conspiracy makes it easier to get to minor players. 

2. Why is conspiracy a crime once crime has occurred? Attempt doesn't survive commission of crime attempted, but conspiracy does. 

i. “Danger of conspiracy not limited to particular end”

ii. Idea that group of people create danger of other crimes. Group set in motion makes more likely to commit more—punishing group for crimes not yet committed 

a. Seen as deterrent

iii. MPC 1.07 (1)(b) —doesn't permit punishment for conspiracy as completed offense

a. defendant may not be convicted of more than one offense if one offense consists only of a conspiracy or other form of preparation

iv. Most states seem to follow federal rule permitting completed conspiracy (political reasons, gives prosecutors more leeway)

C.  Pinkerton v. US (Sup Ct 1946, p. 684)

1. One who enters into a conspiracy is responsible for all acts that are reasonably foreseeable in furtherance of the agreement.

i. Once prosecutor shows conspiracy, guilt expands enormously.

a. MPC rejects Pinkerton doctrine. 

D. Reasoning for Conspiracy Statute

1. Independent crime due to the fear and special dangerousness of people who commit crimes in groups and once they enter into the agreement, they are more likely to commit the offense

2. Conspiracy works as a sentencing enhancement statute to get people in jail longer.

3. Conspiracy also provides an exception to the hearsay rule, as co-conspirators out of court statements can be brought into evidence.

4. Allows a broad net to try one big conspiracy at once.

E. Reasoning Against Conspiracy Statute

1. Conspiracy is vague, chameleon like - the crime of conspiracy changes to fit the facts which makes it difficult to pin down.  Often we are inferring an agreement. 

i.  US v. Bufalino (Apalachin Conference case)

a. Meeting w/ lots of mob bosses—convention of organized crime. State policemen stumbled on it in quiet town in Catskills.

b. Problem: They are arrested for conspiracy, and asked what they're talking about. Everyone gives different answers. Charged w/ conspiring to obstruct justice by not confessing—agreement to lie before grand jury. 

c. Significance: Innocent until proven guilty?

2. Conspiracy is mental in composition

i. Conspiracy covers thoughts rather than acts (generally). Intervenes very early in thinking @ crime. 

3. It aggravates the degree of crime over that of single person offending. 

i. “Conspiring to commit a misdemeanor is a felony”

a. Seems that if two or more people do it, same crime becomes more dangerous

4. Criminalizes some acts which would not be crimes if committed by a single individual

i. i.e. Shaw, where no crime to corrupt public morals, but could convict under conspiracy to commit corrupt

ii. U.S. v. North Question is whether you can be held for conspiracy when the substantive crime has no attached penalties (violating the Boland Amendment).

a. Illogical—if ultimate harm isn't punishable, then 

group means to harm shouldn't be

5. Inculpates people on the fringe of offending

i. Power of conspiracy doctrine to rope in really minor players

a. They are charged w/ same crime of conspiracy as people at the core. Puts lots of pressure on little players to cooperate w/ government

b. Under Pinkerton, can be convicted of all underlying substantive offenses of major actors

6. Multiplies venue options -- lies in any district where any one of the conspirators did any one of the acts

i. have to leave comforts of home and family, etc

7. Permissive joinder

i. People get thrown in together regardless of level of involvement-- very prejudicial for jury

8. Extends statute of limitations because the time doesn’t start ticking until the conspiracy “ends” hard to say where that is

i. Statute of limitations normally begins when crime over. W/ conspiracy, can be ongoing—doesn't begin until group breaks up

9. Exception to rule against hearsay

i. Bourjaily v. US (Sup Ct 1987, p. 678)

a. Allows hearsay to be used to prove a conspiracy prima facie, which is what would allow the hearsay evidence.

ii. Krulewitch v. U.S. (Sup Ct 1949, p. 671)– Hearsay of statements made after the conclusion of the conspiracy cannot be admitted as an exception to the hearsay rule. Also, you cannot be liable for an alleged but not charged implied conspiracy to conceal the initial crime when the only evidence of the implied conspiracy is a hearsay statement.

iii. Bootstrapping

a. Used to be limit on co-conspirator exception--hearsay declarations of alleged co-conspirators only admissible when independent proof that conspiracy exists. This limit has been lifted recently. 

10. Practical difficulties in defending yourself because you’re sitting there with thugs – birds of a feather – and there is jury spill-over prejudice

i. Are multi-defendant trials a problem or are they efficient?

F. MPC § 5.03 Criminal Conspiracy

(1) People are guilty of conspiracy when they:

(a) Person agrees w/ other person(s) that they or one or more of them will engage in criminal conduct or

(b) agree to aid another person in the planning or commission of such crime or of an attempt or solicitation to commit such crime

i. Could be more limiting to criminal prosecution—has to agree to aid specific person, can't be charged w/ someone he hasn't met

ii. If person guilty of conspiracy knows co-conspirator has conspired w/ another, he is guilty of conspiring w/ other person.

iii. The above two provisions get around undercover agent problem by making the agreement the crime (just agreeing makes you guilty).  

a. MPC § 5.04(1) Incapacity or Immunity of Party to Conspiracy

b. also gets around the undercover agent issue.  This goes against the traditional view of courts which had held that you could not be guilty of conspiracy if the other party was feigning.

(2) Scope of Conspiratorial Relationship

If a person knows that a person with whom he conspires to commit a crime has conspired with another person to commit the same crime, he is guilty of conspiring with that other person as well, whether or not he knows their identity

(3) Multiple criminal objectives

A person can only be guilty of one conspiracy as long as the multiple crimes he has conspired to do are the object of the same agreement.

iv. If you conspire to commit a number of crimes, still only guilty of one conspiracy as long as multiple crimes are part of continuous criminal relationship

v. Looks like MPC is trying to forbid carving up relationships in order to indict people for many different conspiracies at once

(4) Joinder and Venue

Two or more people can be prosecuted together (in the same courtroom at the same time) when:

vi. they are charged with conspiring with one another

vii. the conspiracies they are charged with, even if they have the same or different parties, are so related that they constitute different aspects of a scheme of organized criminal conduct

a. BUT—protects defs by

1) limits the venue you can be charged in to the county, parish, or district  where you entered into the conspiracy yourself

2) forcing separation where the liability or admissibility of evidence against him shall be enlarged by the joinder of the cases

3) the Court shall order a severance or take a special verdict to defendants that request it if it deems it necessary or appropriate to promote the fair determination of his guilt or innocence and shall take any other proper measures to protect the fairness of the trial

(5) Overt Act 

No conspiracy to commit crime, other than 1st or 2nd degree felony, unless overt act in pursuit of crime has been done by him or co-conspirator

viii. So, only w/ most serious felonies can totally unfulfilled conspiracy be charged. Overt act required for most crimes. 

(6) Renunciation of Criminal Purpose

Affirmative defense that actor, after conspiring, thwarted the success of the conspiracy, under circumstances manifesting complete and voluntary renunciation of criminal purpose. 

ix. With attempt, renunciation only requires abandonment of the venture. With conspiracy, though crime might still happen. You could go in, stir up conspiracy, and exit. 

x. Thwarting essentially requires going to police, making liability turns on effectiveness of police. Is this too restrictive? Maybe better to say, “reasonable attempt to thwart” to avoid half-baked attempts to renounce

a. Isn't the idea to always give people a way out? Incentive to desist? Need generous policy on renunciation to encourage as many people as possible to renounce

(7) Duration of Conspiracy

(a)Conspiracy ends when crime is committed or agreement abandoned by DEF and co-conspirators. 

(b)Abandonment presumed if no one does any over act in pursuance of conspiracy during statute of limitations.

xi. Statute of limitations begins to run at most conspiracy is over, not when after crime committed. Makes statute longer for conspiracy than for other, substantive crimes. 

a. 5.03(7) doesn't really work as a defense the way 5.03(6) does. 

G. Actus Reus of Conspiracy

1. Interstate Circuit, Inc. v. U.S. (Sup Ct 1939, p. 694)

i. There does not need to be proof of an agreement, parties only need to act like there is one or commit the offense in the belief that others are doing the same.

a. dangers in allowing tacit agreements to suffice for conspiracy?—conspiracy primarily mental. You are now inferring things about mental state that can't be known. 

2.  US v. Alvarez (5th Cir. 1981, p. 699)

i. Facts: Alvarez + 3 were indicted for conspiracy to import 110,000 lbs

of marijuana. Evid shows that Alvarez trucked and loaded some equip aboard a plane which was to fly from Fla. to Columbia. He indicated to the undercover agent that he planned to be on hand when the plane returned with the marijuana. 

ii. Holding: “Only one who had knowledge of the marijuana, and who had agreed to participate in the scheme, would promise to be on hand for the unloading.”

iii. Significance: What?? “Dissent: A mere promise to do some act that might assist an embryonic conspiracy in achieving its yet unconsummated criminal end does not of itself demonstrate beyond reasonable doubt that the promisor knows of the conspiracy  and has agreed to join it.”

3. "Cowboy" shrimp boat case, p. 701

i. Knowledge does not equal participation, especially when no affirmative duty to stop crime. 

ii. What position is someone in who knowingly provides goods and services to people engaged in crime? 

a. Crewmen in “Cowboy” would say have no stake in the venture, as would Alvarez. 

b. Prosecution: criminals don't sign contracts. Doing the work is agreement to conspiracy. We have to infer. 

H. Mens Rea of Conspiracy

1. People v. Lauria (CA 1967, p. 704)

i. You cannot go from knowledge to intent to help without having some sort of special stake in the conspiracy.  An ordinary provider of goods or services is not liable in conspiracy, especially when it is a minor crime that the person has no special duty to thwart (not decided in regard to potential felonies).  Also need to show there was no legal purpose to get from knowledge to intent with conspiracy.

a. State in the venture

b. No legitimate use for service

c. Volume of business disproportionate

ii. Idea that knowledge and intent necessary for conspiracy in misdemeanor, but w/ serious crimes knowledge itself is sufficient.

a. (very strange interpretation of CA law)

2. U.S. v. Feola (Sup Ct 1975, p. 712) 

i. Ignorance of fact is not a defense to a conspiracy charge when the mistake of the defendants was not relevant to their guilt or innocence, but left uncertain whether you could be hit with conspiracy when the mens rea required was not present (you lacked the knowledge of a status of someone or something) and it would have been apparently innocent conduct.

I. Scope of the Conspiracy

1. Important b/c will bear on possibility of joint prosecution, admissibility of hearsay, satisfaction of overt act requirement, SofL, rule of jx and venue, and possibility liability for substantive crimes. 

i. Basically, important w/ regard to all the problems that Jackson names. 

ii. Based on conflict b/t need for effective means of prosecuting large criminal organizations and possibility of prejudice to individuals. 

J. Parties

1. Requires two people to commit a conspiracy

i. If a crime automatically requires two people to be committed (i.e. bribery) there can be no charge of of conspiracy unless a third party joins in.

ii. Gebardi v. U.S. (Sup Ct 1932, p. 724)

a. Also, if a crime requires two people to be committed but only makes one of them guilty (statutory rape, violating Mann Act), then the other cannot be convicted of conspiracy.  Basically, look at intent of the law to see if one person is automatically granted immunity.

XIII.  RICO: Racketeering Influenced and Corrupt Organizations Act

A. Designed to go after highly organized crime, i. e. John Gotti.  Passed in 1970.

1. Passed out of fear that organized crime would infiltrate legit business. 

2. When first came out, little used, but by 1980s most prominent way to get to mob

B. The RICO Statute – 18 U.S.C. §§ 1961-1965

1. § 1961 – Definitions (p. 730-31)

i. Racketeering Activity: any one of long list of crimes that are chargeable under state law and punishable by imprisonment for more than one year

a. Double whammy--Can be hit on both the substantive state law crime and under federal law for RICO.  This expands federal jurisdiction.

ii. Enterprise: any legal entity, and any group of individuals associated in fact though not a legal entity

iii. Pattern of Racketeering Activity: Relation plus continuity. Any two crimes from the list (includes state crimes) within 10 years.  Have to have some kind of relationship, has to be some relationship between the crimes.  Don't have to prove continuing threat.

2. § 1962 – Specific Violations

i. Part (a) states that it is unlawful for people to derive money from various racketeering crimes and use it to invest into activities which affect interstate commerce (can’t reinvest bad money into legitimate businesses).

ii. Part (b) states that you can’t use threats and intimidation (extortion) or any other pattern of racketeering (collection of unlawful debt) to gain an interest in a business – unlawful debt is defined as any debt that is incurred illegally (gambling, etc. see part 6 of § 1961)

iii. Part (c) gets everyone else, anyone who engages in racketeering activity and is associated with the enterprise – Covers situation where organized crime figures have taken over an enterprise, whereas (a) and (b) protect the enterprises that are clean

a. Covers people already in enterprise, makes illegal to run businesses like racketeering enterprises

1) there must be a DEF, an enterprise, and a pattern of activity

2) you can't participate in affairs of yourself, there must be something bigger than you, has to be actual association in fact

b. Group involved in “enterprise” doesn't have to be in same racketeering activity—
cxn b/t them assumed by existence of the enterprise. 

c. Vast majority of RICO prosecutions are under Part (c)

iv. Part (d) states it is unlawful to conspire to violate (a), (b), and (c) of this section. 

a. Normal federal conspiracy section, can be laid on top of 1962 (c)

v. Part (b) could be violated by just one person, whereas every violation of (c) by more than one person where the conspiracy has achieved its objectives, will also have violated section (d) – in Jacob’s view, you could nail everybody on both if they do (c).  

3. § 1963 – Punishment Terms 

i. Violators shall be fined or imprisoned not more than 20 years  (or life imprisonment option if maximum penalty for activity of the crime includes life).  Obvious from sentencing methods, a violation of RICO is a substantial crime, not the substantial crimes done in the course of violating RICO (though you can be nailed for those too, if it’s a federal crime).

a. Also forfeiture—punitive law of seizing property—Where is this?

4. § 1964 – Civil Penalties

i. Part (a): Attty General can sue for injunctive relief.

a. Allows reformation of, say, unions--appoint special masters, mandate reform, impose remedial regime

b. civil RICO allows institution of remedial regime—very powerful

1) as in Guilani case, can get all the top brass

ii. Part (c): Private Right of Action

a. Even if government doesn't get in criminal case, individual can sue for civil damages

b. This becomes workhorse of commercial contract litigation

1) get people for participating in company activity in pattern of racketeering

C. RICO Predicate/Prior Crimes

1. They have to have committed 2 crimes in 10 years, but you don't have to convict on these crimes. Have to introduce evidence that crimes occurred, and were connected, but no need for separate convictions. 

2. This makes RICO so powerful, b/c makes easier to prosecute if don't have to prove earlier crimes, 

i. They can bring these crimes, though. 

3. Also issue of double jeapordy

i. Can be tried in both federal and state

a. State—tried and convicted of substantive crimes

b. Fed--maybe concern didn't get strong enough case, want to press RICO 

charges even after convicted for X in state

D. U.S. v. Turkette (Sup Ct 1981, p. 732)

1. An enterprise can include an exclusively criminal organization (an association in fact).  An enterprise could also be a legitimate business.  Before this, RICO could have been read to only apply to legitimate businesses.

E. Expansion of Conspiracy 

1. How is a RICO conspiracy different than a regular federal conspiracy? 

i. We saw in Kotteakas (p. 736) people who were conspiring independently of each other (spoke conspiracy) were not part of the same conspiracy – 

2. Under RICO, this is considered one big conspiracy and you can get nailed together under it and all prosecuted in the same ball of wax – You also don’t have to be a top-tier person in the conspiracy.

3. Expands traditional accomplice liability law as well as Pinkerton liability. 

F. Expansion of Joinder

1. Normally, you could not be called upon to defend against two completely unrelated crimes, would be prejudicial – But under RICO law you can get nailed on this, it is an expansion of the joinder of offenses and an expansion of joinder of parties. 

THE DEFENDANT'S CASE

XIV.  JUSTIFICATION

A. Theory: “Right” of Self Defense 

1. right means that what you did was right and proper: don't hurt anyone unless they try to hurt you


2. Do we want self-defense minimized or people to defend selves vigorously?

i. Self-defense should be response to a threat. If there isn't immediate threat, shouldn't defend

ii. Gratuitous use of force = criminal

3. Defensive Force to Protect 3rd Parties?

4. Defense of Property?

5. Relationship to Gun Control

i. Enables weaker people to protect selves against stronger, specifically women

a. Is gun control anti-feminist? 

ii. The gov't shouldn't have monopoly on weapons, makes impossible to protect self against abuses?

iii. Is self defense a defense to an illegal weapons charge?

B. Justification v. Excuse

1. Justification: you did nothing wrong and your behavior was completely reasonable and morally acceptable.  (accept responsibility, deny it was bad)

i. Justification is a policy. 

2. Excuse: you did something that is objectively bad, but you cannot be held morally culpable for some reason. (admit bad, deny responsibility)

i. Excuse is personal (i am not responsible b/c I am battered woman)

3. MPC 3.01: Justification as an Affirmative Defense 

i. Justification is an affirmative defense.

a. Meaning? Once defendant raises affirmative defense of justification, burden remains w/ prosecution

b. Other defenses might be “negative”--I didn't have mens rea, etc

4.  People v. Goetz (NY 1986, p. 751)

i. Tested the limits of self-defense.  He was acquitted even though he had shot the guys on somewhat of a hair trigger.  There was doubt as to whether a reasonable person would have believed the risk existed and to whether a reasonable person would have used the amount of force he did (deadly) to respond correctly, and whether he was reasonable to keep acting after the perceived risk had ceased to exist (after kids were down and danger was passed, he kept shooting).  

ii. Case brings out fundamental issues of self-defense:

a. Is reasonable person test of imminence subjective or objective for self defense (should we take into account the individual involved in the case, and to what extent)?

1) Objective—reasonable man in the def's situation

2) subjective—reasonable to him, someone who's been mugged multiple times and naturally anxious

b. What amount of force are you allowed to respond with as a reasonable person?

c. When does a threat to one’s safety exist?

1) Typically 3 components to self defense:  immediacy, necessity, and proportionality. Are they all there?

5. MPC 3.04 Use of Force in Self-Defense

i. (1) Use of force is justifiable when actor believes such force is immediately necessary for the purpose of protecting himself against the use of unlawful force by another person on the present occasion. 

a. Subjective belief: this does not use the term “reasonable”.

b. Immediately necessary: imminent threat 

c. Unlawful force: not cop

d. on the present occasion: not something done to you last week, needs to be immediate danger 

ii. (2) Limitations on Justifying Necessity for Use of Force

a. Not justifiable when

1) to resist arrest by peace officer

2) to resist force used by property owner under claim of right. Doesn't apply if

i) Actor is public officer

ii) Actor has been “unlawfully dispossessed of property”

iii) Actor believes such force necessary to protect against death or serious bodily harm

b. Deadly force is not justified unless the actor believes that such force is necessary to protect himself against death, serious bodily harm, kidnapping, or sexual intercourse compelled by threat or force, 

1) (Goetz wouldn't get off here, since robbery not included in list of potential crimes you are resisting w/ deadly force—maybe not enough of immediate threat to the body)

nor is it justifiable if

2) actor provoked use of force against himself in same encounter

i) (Some states make the provision for imperfect self-defense when you are the initial aggressor and they escalate to deadly force and you respond in-kind.)

3) the actor knows he can avoid the necessity of using deadly force with complete safety by retreating, except that

i) actor not obliged to retreat from his dwelling or place of work, unless he is initial agressor

(this might cover Tony Martin, guy who shot intruders in England)

ii) Police officer justified in using force is not obliged to desist from efforts to fulfill duty

a)  BUT--Tennessee v. Garner – Supreme Court said deadly force cannot be used to apprehend an unarmed suspect fleeing from a nonviolent felony. The court applied a reasonable standard in the case of Graham v. Connor.

b) Not obliged to retreat rather than use normal force, but if you can retreat instead of using deadly force, you must. 

6. MPC 3.09 Mistake of Law as to Lawfulness of Force; Reckless or Negligent Use of Otherwise Justifiable Force etc

i. Justification of 3.04 unavailable when

a. his belief in the unlawfulness of the force being resisted is erroneous

b. he believes use of force is necessary, but such belief is reckless or negligent

1) This established a more objective standard of self-d than otherwise by saying that your belief in necessity of self-d has to be reasonable. 

2) Under MPC, Goetz couldn't use self-defense against charge of recklessness or negligence b/c pros would say he was reckless/negligent in believing necessary use of force. 

i) NY Penal Code didn't have this section. Result totally confused. 


C. Battered Woman Syndrome

1. State v. Kelly (NJ 1984, p. 763)

i. Facts: She went to husband to get $ for food. He refused, and chased her out into the street and started to choke her. She had almost passed out when two guys pulled him off. Later he's running at her with arms outstretched and she stabs him with scissors.  

ii. Holding: They think she was trying to kill him, but accept BWS expert testimony to show why the woman had fear and why she did not previously leave such a dangerous situation.  

a. Basically, gets rid of duty to retreat, b/c couldn't retreat

b. the fact that she didn't leave is not inconsistent w/ story that she was battered, and may even bolster story of abuse (emotionally trapped)

iii. Significance: Basically, can use BWS to show that it was reasonable to use deadly force b/c no other option. 

a. Here, this defense was part of a subjective test for self defense (takes into account the actor's situation). . 

2. Is allowing this testimony unfair to prosecution?

i. Wants to say that unreasonable to strike back in this situation. BW testimony prejudicial to pros case. 

ii. Puts the victim on trial, but this works well in homicide case b/c victim dead and can't object 

iii. Is it really so hard for jury to understand why battered woman wouldn't leave? Maybe expert evidence just adds weight of authority. 

3. Additional Issues

i. Could this ever be justification rather than excuse?

ii. What is battering?

a. Could this be one-time incident? Sustained violence in intimate relationship?

iii. Should BWS apply to a woman who hires another person to kill partner?

a. On face of it, would go along w/ learned helplessness (she could do it herself. 

b. But, seems like reaching out to another contradicts helplessness defense. 

c. What is the hit man's defense?

4.  State v. Norman (NC 1989, p. 776)

i. Facts: gruesome case where the guy had her eating dog food and made her prostitute herself at local truck stop. She tried to get help from everyone under the sun but he kept chasing her down. Finally she shot him in his sleep. NC has perfect self-d (evidence tends to show that appeared necessary to kill decedent to avoid imminent death or harm) as well as imperfect self-d (def starts fight, but decedent escalates to point of imminent threat of death or bodily harm)

ii. Holding: Issue of imminence.  When a woman kills her husband in his sleep, the threat was not imminent enough to qualify for the battered woman’s defense.  Question is certainty of the harm and whether the test for applying justification should be objective (a reasonable person would have run away while he was sleeping, gotten protection, etc.) vs. subjective (she had tried getting help before, and she saw it as her only way out).

D. General MPC Provisions on Defensive Force

1. MPC 3.05 Use of Force for the Protection of 3rd Persons

i. Use of force justifiable to protect 3rd person when

a. actor would be justified under 3.04 in using such force to protect himself

b. under the circumstances as actor believes them to be, 3rd person justified in using such force to protect himself

c. actor believes intervention necessary for protection

ii. Notwithstanding (1)

a. When actor required under 3.04 to retreat or surrender object before using force, he is not obliged to retreat before using force when protecting another person, unless he knows can secure complete safety of 3rd person by doing so

b. When person being protected required to retreat or surrender object before using force, actor obliged to try to cause him to retreat before using force in his behalf

c. Actor is protected by “dwelling” protection rules of person being protected as though it were his own—not required to retreat in dwelling or place of work.

2. MPC 3.06 Use of Force for the Protection of Property

i. (1) Use of force toward another is justified when actor believes such force immediately necessary to 

a. Prevent unlawful entry or other trespass, provided that land or movable property is believed by actor to be in his possession

b. Effect re-entry on land or to retake movable property provided that

1) force is used immediately after dispossession

i) i.e.,  you can't wait 5 days and then go after guy who stole wallet

2) actor believes that person against whom force is used has no claim of right, and, in case of land, that there is no time to get court order

i) i.e., you can't charge in on strikers who've taken over a building, given that no urgency—you could just get warrant

ii) Basically, force must be used immediately or on fresh pursuit or the situation is vitally urgent in the case of land.

ii. (3) Limitations

a. Must request to person to desist before using force unless a request 

1) would be useless

2) would create danger to the actor or another person

3) the property will be damaged before request can be made

b. Exclusion of trespasser

1) Use of force to prevent a trespass not available if actor knows that use of force against trespasser will expose him to serious bodily harm

i)  i.e. can't just shoot out the door if you hear rustling

ii) This clause would knock Tony Martin's case out entirely

c. (d) Deadly Force 

1) Can only be used when there is attempted dispossession of one’s dwelling or they are committing arson, burglary, robbery, or other felonious theft or property destruction and has either used or threatened deadly force or deadly force is required to keep you from being in danger.

d. Use of Device to Protect Property

1) Justified only if the device is not designed to cause or known to create a substantial risk of causing death or serious bodily harm, it is reasonable to use under the circumstances as the actor believed them to be, and the device is customarily used for the purpose and reasonable care is taken to make known to probable intruders the fact that it is used.  (So the gun trap, not a justifiable defense)

iii. Question is when and what kind of force can be used to defend one’s property or the implied threat to property (burglary caught in the act)?

3. MPC 3.07 Use of Force in Law Enforcement

i. Police officers can only use deadly force 

a. when arrest is for a felony and

b. when actor believes that substantial risk person being arrested will cause death or serious bodily harms if arrest is delayed or

c. crime for which arrest is being made involved conduct including use or threat of deadly force

1) Can police use deadly force to repel unarmed car thief?

i) No—person committing a felony, but you can't shoot an unarmed, non-dangerous criminal

ii. Use of force to prevent escape from custody

a. You can't use force in apprehending unarmed criminal, but with same guy you can shoot when he's running away

1) guard authorized to act as a peace officer justified in using any force, including deadly, once in jail and trying to break out

i) Why do we allow deadly force in prison breakout situation and not on the street?

a) Maybe can't expect every guard to evaluate the situation—decide whether dangerous criminal escaping or shoplifter

iii. Use of Force by Private Persons Assisting in Unlawful Arrest 

a. Private person asked by cop to assist in unlawful arrest justified in using any force he could use if arrest were lawful, as long as he doesn't know arrest is unlawful. 

iv. Use of Force to Prevent Suicide or the Commission of a Crime 

a. when immediately necessary to prevent other person from iinflicting serious bodily harm upon himself, committing a crime involving bodily harm 

4. MPC 3.08 Use of Force by Persons w/ Special Responsibility, Discipline or Safety of Others

i. When actor is parent or guardian of minor can use force when

a. force is for purpose of promoting welfare of minor

b. force is not known to create substantial risk of death or serious bodily harm

E. Choice of Evils

1. MPC 3.02: Justification generally, Choice of Evils

i. Conduct which actor believes to be necessary to avoid a harm or evil to himself is justifiable, provided that 

a. Harm or evil sought to be avoided by the conduct is greater than that committed in avoiding it

ii. If you recklessly or negligently created the risk of the evil sought to be avoided in the first place, you cannot use the choice of evils justification to justify your offense that you do commit.

iii. The MPC specifically rejects the imminence standard for the harm or evil sought to be avoided that was used in the cases.  This is a justification defense but it could border on excuse.  This statute also goes with a more subjective standard.

2.  People v. Unger (IL 1977, p. 809)

i. Facts: Guy is on honor farm of prison in IL. Before transfer to farm he was sexually assaulted by other inmates and could not defend himself. Now on farm he was sexually assaulted and threatened w/ death b/c other people had heard he had reported attacks to authorities. He walks off farm and leaves the area, apparently b/c in fear of own life. 

ii. Holding: necessity is affirmative defense. (defense of necessity rather than “compulsion” is the difference between justification and excuse)

iii. Significance: If we develop policy allowing people to leave when threatened, everyone's going to leave. Weighing all this against “possible threat” to Unger, not imminent. (Maybe limit self defense “necessity” argument by requiring emergency not anticipated when law drafted?) (Require an objective std of lesser evil?)

a. Bailey (Sup Ct 1980, p. 812): necessity def in prision escape requires that convict attempt to surrender as soon as duress was gone

3. Civil Disobedience

i. In civil disobedience, DEF never wins but try it anyway to try to get to jury. Hoping for jury nullification. Or at least political coverage. 

a. Commonwealth v. Hutchins (MA 1991, p. 814)

1) Medical necessity (or claim thereof) is not valid under choice of evils doctrine in violating drug laws. This same concept applies to euthanasia cases. 

4. State Sponsored Violence

i. Public Committee Against Torture v. Israel (Sup Ct Israel 1999, p. 827)

a. Necessity offenses must be done cases by case and individually, it cannot be used to create an affirmative policy program carried out by law enforcement officials or soldiers.

XV.  EXCUSE

A. Main Categories of Excuse

1. Involuntary Action (i.e. Newton)

2. Deficient but reasonable action

i. Cognitive Deficiency

a. you shoot at someone, but you think he's a deer

ii. Volitional Deficiency

a. i.e. duress

1) person commits crime under threat of physical injury

3. Irresponsible Actions

i. Insanity, infancy

B. Duress

1.  State v. Toscano (NJ 1977, p. 845)

i. Facts: Chiropractor had gambling debts to mobster, and dude threatened to hurt him and wife unless he aided in prep of fake insurance report by making false medical report. After filling out report, Toscano gets no $ from deal. Terrified, he moves away to escape L and life suffers. Convicted of:  Conspiracy to obtain money by false pretenses

ii. Holding: Duress: common law limits to “present, imminent threat”. BUT: if the D engaged in conduct because  he was coerced to do so by the use of, or threat to use, unlawful force against his person or the person of another, which a person of reasonable firmness in his situation would have been unable to resist", this is duress. 

iii. Significance: why is threat of force (not even bodily harm) treated differently than other kinds of threats? Assumption that more compelling than threat of prop damage or reputation damage. Agree why someone would agree to violate crim law under threat of personal injury, but not under non-physical threat.

2. MPC 2.09 Duress

i. affirmative defense that coerced into offense by use of, or threat to use, unlawful force against person or person of another, which a person of reasonable firmness in his situation would have been unable to resist. 

a. Reasonable firmness: What if person felt forced? Who is reasonable? Seems to be objective, but maybe could be manipulated. 

1) Prosecutor would always want to keep away from jury. 

b. This section gets rid of the imminence of duress requirement, and the defense of husbands commanding their wives (battered woman’s syndrome not allowed as duress, must still show evidence of duress).  The imminence of the duress still exists in some states as they believe people could go to the police.

c. Duress seems to be exception to the “lesser evil” justification defense. You can commit greater evil if under threat of bodily harm etc. 

ii. Not available if actor recklessly or negligently placed himself in situation in which probable that he would be subject to duress

a. e.g.  gang member and knew would have to participate in crime

iii. Not a defense that woman acted on the command of her husband. 

iv. When conduct of actor would be justifiable under 3.02, this Section does not preclude such defense. 

a. you can have duress defense and justification (choice of evils) defense

3.  US v. Contento-Pachon (9th Cir. 1984, p. 1984) 

i. Facts: Guy threatened in Bogotá. If you don't swallow these balloons full of cocaine and smuggle them to US, I'll kill you, your wife, and your daughter. He fails to notify Colombian police, b/c corrupt and couldn't help. Finally gets caught entering US. 

ii. Holding: trial court won't let go to jury b/c not imminent and had lots of time to notify. App Court says let it go to the jury. 

iii. Significance: Could this blow up? Almost certain he could convince jury. Even drug cartel leaders could capitalize on American criminal law by creating doubt. Go and threaten people knowing that all will have to do it and all will be acquitted. 

a. Canada would never allow this at all, b/c has outlawed strict liability and can't charge someone whose actions were morally involuntary (Regina v. Ruzie, CA 1998, p. 857)

4. Duress as Defense to Murder

i. Prior to MPC, most codes wouldn't admit duress as defense to murder. MPC doesn't exclude. 

ii. War Crimes: MPC 2.10: person executes order of superior in armed service which he does not know to be unlawful

a. Under what circumstances would you know orders to be unlawful?

b. English judge, p 859: “is there any limit to number of people you may kill to save own life? 

5. Stockholm Syndrome/Brainwashing

i. Difficult lives shouldn't be excuse for murder. Brainwashing (i.e. Malvo) goes more to mental disability than duress. 

ii. Stockholm: if actually imprisoned by someone else, somewhere we need standard that person chose to do wrong. When you are kidnapped and indoctrinated for months, do you still have free will?

6.  MPC 2.11 Consent

i. Consent of victim is a defense if such consent negatives an element of the offense

a. if wrongdoing is taking property, but you thought person was giving you jacket, you have defense

ii. Consent to bodily injury is a defense if

a. bodily harm consented to not serious

b. conduct and injury reasonably foreseeable consequence of lawful athletic contest or other activity not forbidden by 

C. Intoxication

1. MPC 2.08 Intoxication

i. Intoxication is not a defense unless it negatives an element of the offense.

ii. When recklessness establishes an element of the offense, intoxication that causes an actor to be unaware of a risk which he would have been aware of if he were sober is immaterial.

iii. Intoxication is not mental disease (no defense under mental disease)

iv. Intoxication that is not self induced or is pathological (grossly excessive and the person did not know they were susceptible), it is an affirmative defense if his intoxication cause him to lack substantial capacity either to appreciates its wrongfulness or conform to conduct of the requirements of the law.

2.  Regina v. Kingston (England 1993, p. 861)

i. Facts: Penn wanted to blackmail Kingston. Lured 15 yr old into his apt. Put something in Kingston’s coffee. Taped him sexually assaulting the kid

ii. Holding: Involuntary intoxication is a defense. If the intoxication causes him to form the intent to commit pedophila he would otherwise had avoided, then the involuntary intoxication negatives the mens rea. 

3. Should a person be excused from criminal responsibility any time s/he lacks capacity to appreciate or can’t control impulse toward criminality or just when these problems stem from either involuntary intoxication or mental disease/defect?

i. as used in MPC 4.01 Mental Disease, the terms “mental disease or defect” do not include an abnormality manifested only by repeated criminal or otherwise anti-social conduct.

4. Roberts v. People (MI 1870, p. 864)

i. Voluntary drunkenness is not a defense. 

5.  People v. Hood (CA 1969, p. 865)

i. Specific v. general intent

a. Intention to commit an act that has no statutory reference to further intent = general.

b. If statute refers to an intent to do some further act or achieve something else, then intent = specific.

ii. Holding: Can't get to specific intent when too drunk to see straight. 

iii. Significance: MPC doesn’t make this distinction and neither does Jacobs. 

a. Is assault an intent crime? Can you assault when really drunk?

6. Montana v. Egelhoff (Sup Ct 1996, p. 873)

i. Basically the Supreme Court said you do not have to allow an intoxication defense.

a. Saying that mens rea is not a constitutioanl doctrine. 

7. Drunk Driving

i. What is the mens rea of drunk driving?

ii. Is/should intoxication be a defense to drunk driving?

iii. What crime is committed by the drunk driver who kills somebody? Could/Should  it be murder?

D. Insanity

1. In General 

i. Why do we need an insanity defense?

a. People are acting without a free will and therefore we want a law that does not go after people that are not blameworthy – You are without free will because they are not necessarily choosing their act

1) no mens rea, can't conform to law. 

i) Most criminals won't conform, they simply aren't able to. 

b. Insane people cannot proceed accurately because they cannot perceive the world properly

1) Can't control themselves, or can't actually understand their choices?

c. Jacobs: Standard definition is that they are undeterrable by criminal law b/c don't know/understand illegality of act. Jacobs says that not that not deterrable, rather unjust to punish people acting without choice. People who haven't decided to do wrong. 

1) Jacobs: What do you do with these people? Don't take control in name of punishment and deterrence, rather mental health in name of incapacitation and rehabilitation. 

ii. Inherent to person—not environment dependent like BWS. 

iii. You must plea not guilty by reason of insanity in order to make the defense

a. Acquittal by reason of insanity provides for civil commitment of some kind.

b. Thus not really an excuse—generally only raised in murder trials, since when you could get life commitment in mental hospital, you raise this only if your other alternative is execution or life. 


iv. What is the role of psychiatrist?

a. Maybe just present evidence on what makes the person unable to take 
responsibility?

b. Difference in brain?

c. Too much influence on jury?

2. M’Naughten Test (p. 879)

i. It must be clearly proved that, at the time of the committing of the act, the party accused was laboring under such a defect of reason, from disease of the mind, as not to know the nature and quality of the act he was doing; or if he did know it, that he did not know he was doing what was wrong.

ii. Knowledge test: Very cognitive, very old-fashioned—formulated before advent of psychiatry

3. Federal (post-Hinckley)

i. At the time of acts, def, as result of a severe mental disease or defect, was unable to appreciate nature and quality or the wrongfulness of his acts. Mental disease or defect does not otherwise constitute a crime. 

a. i.e. no defense other than insanity defense—no partial responsibility

b. Maybe slightly broader than M'Naughten: 

1) M'Naghten--”not to know”

2) federal law--”unable to appreciate”

i) allows you to know nature of act (understand what you're doing), but not appreciate its wrongfulness

4. MPC 4.01 Mental Disease

i. A person is not responsible for criminal conduct if as result of mental disease or defect he lacked substantial capacity either to appreciate the criminality of his conduct or to conform conduct to requirements of law.

ii. The terms mental disease or defect do not include abnormality manifested only by repeated criminal conduct

a. Eliminates possibility of “anti-social personality disorder” to be used as defense. 

b. Broader than other formulations: adds behavioral component—understand, but can't conform

1) This has basically been rejected in US since Hinckley debacle, we've gone back to M'Naughten for most part. 

5. Burden of Proof in Insanity Defense

i. Defense has to prove that he was insane at the time of the act. 

a. Why doesn't burden shift to prosecution after defense raises insane?

b. Very inconsistent w/ rest of criminal law, in which prosecution has burden, but also very difficult to prove “sane beyond a reasonable doubt” at moment of crime. 

6. The Meaning of Wrong

i.  State v. Crenshaw (WA 1983, p. 905)

a. Facts: guy on honeymoon, becomes convinced wife cheating on him, kills her and hacks her up. Claims did so b/c member of Moscovite church. 

b. Holding: You can use “God told me” as an insanity defense, but you can’t use “It’s my religious belief” as an insanity defense. (i.e. Green (p. 896) is crazy, but Crenshaw is guilty.) Side note: Defense lawyer could have pushed to explain that God told him to do it. This is why police like to get to you first, before story gets polished. 

c. Prof. says this is an odd distinction, even though D had a history of mental illness.  Court also said insanity defense only for people who are so disconnected that they don’t realize what they are doing is wrong and/or criminal.

1) Right and wrong are legal rather than moral definitions—upheld. 

7. Meaning of Mental Disease

i.  State v. Guido

a. Facts: Adele's married to Guido. She wants a divorce, he won't let her. He's having an affair. One morning, she takes gun to commit suicide. She changes mind and comes out and shoots husband dead. 

b. Holding: In order to qualify for insanity defense, have to satisfy “can't appreciate wrongfulness of act” but also that “stems from mental disease or defect”.

1) Why limited to mental disease? Otherwise people could say “didn't know/didn't appreciate wrong”. We don't have medical treatment for the poorly socialized. Is that the problem? 

But anyway indicates that OK to raise insanity when person is suffering from anxiety disorder. 

2) Temporary? Permanent? 

i) ABA:  “mental disease refers to impairments of mind, whether enduring or transitory, or to mental retardation . . .”

a) Is there such a thing as a temporary impairment of the mind? 

ii) How can psychiatrists know for sure what was going on at moment of temporary insanity?

a)  Most of the evidence comes from interviews of the person. 

b)  Raises lots of questions about self-incrimination. Also about prepping for meeting with psychiatrists.

8. Psychopaths 

i. “know” that actions are illegal, but long history of anti-social conduct, experience no empathy, no capacity to understand the rights of others

ii. Under MPC, not included as insane--”mental disease doesn't include those whose illness is manifested only by antisocial conduct.”

a. Is this fair? They are not really capable of following law. 

b. BUT--would finding insane leave the law with no way to deal with this person? No treatment, and also many criminals have touch of this. 

9.  Diminished Capacity

i. US v. Brawner (DC 1972, p. 919)

a. Holding: If allowed to say intoxication didn't allow for formulation of specific intent, should also be able to say that abnormal mental condition didn't allow, even though aware act wrongful and able to control. 

b. MPC 4.02(1) goes with Brawner. 

1) Psychiatric evidence admissable to show didn't have state of mind element of offense. 

ii. State v. Wilcox (OH 1982, p. 921)

a. Holding: a diminished capacity claim would expand insanity defense enormously. Jury can't draw line b/t group of people who are more culpable or a little less, and partial defense could lead to complete acquittal. Intoxication easier to understand as a partial defense. 

b. Fed law goes w/ Wilcox.

10.  Changing Patterns of Excuse

i. Criminalization of Status 

a. Robinson v. California (CA 1962, p 929) 

1) Holding: the Supreme Court said that it is unconstitutional to criminalize a status such as “being addicted to narcotics” especially when it would also criminalize innocent conduct. You must have an affirmative act or at least an omission (i.e. under Meghan's Law, failure to register) to become a criminal.

i) Lambert v. CA

a)  She was required to register as felon in state. It's not unconstitutional to punish failure to fulfill affirmative obligation, but she didn't receive adequate notice. When crimes are regulatory and not obvious, there must be showing that person is aware. 

b) How does this work w/ Meghan's Law stuff? Maybe better notice today now that law nationwide and famous?

2) Also, jurisdictional issues: bears signs of having broken the law by doing drugs, but may have never done so in California. 

b. Would it be unconstitutional to make it a crime to give birth to a crack baby?

1) We can't punish addicts for choice made years ago that got 
addicted. 

ii. Alcohol and Drug Addiction as Insanity Excuses

a. Powell v. Texas (Sup Ct 1968, p. 931)

1) Facts: Dude is arrested for public intoxication. He argues that he is an alcoholic, and thus doesn't have free will to control public drunkenness. 

2) Holding: chronic alcoholics do suffer from limited volition, but TX statute doesn't make it crime to be an alcoholic. That would be unconstitutional under Robinson, but Robinson doesn't extend very far.  Here there was an affirmative act of both taking the drink and going into public.  This did not criminalize a status, but an actual act.

b. U.S. v. Moore (DC 1973, p. 940)

1) Facts: He is a drug addict. Convicted of heroin possession. Argues addicted and has overpowering need to use heroin, and thus can't be held responsible. 

2) Holding: Robinson just holds that you can't punish w/out actus reus. Here he has an act, and besides, addiction (even overpowering) is not a defense to criminal drug laws (and presumably to drunkenness and drunk driving laws as well). 

3) Signifiance: Argument of addiction and thus a lack of self control and thus no mens rea is unsound.  Policy desire of protecting society overwhelms this argument completely.

i) Also, Jacobs: What would we do with drug addicts if we treated as illness? Commit involuntarily? Is this more humane? Civil liberties issues come up when you put people away for longer than they would have been in prison. 

ii) Is it (would it be) net gain to divert people from penal system to treatment system? 

iii. Sex Offenders as Special Threat

a. Kansas v. Hendricks 

1) Law provided for civil commitment of released sex offenders. Court held this was a civil penalty and not a criminal one and therefore did not violate double jeopardy.

2) Is Meghan's Law requirement additional punishment after you get out of jail? 

XVI.  RAPE

A.  Perspectives on Rape 

1. Nature of the harm

i. Crime of violence, like aggravated assault

a. This would mean that something like rape by extortion wouldn't be a crime. 

ii. Crime of unwanted sexual intrusion, like a privacy violation. 

a. Would allow for more to be included in rape law.

B.  Actus Reus

1. Force, Non-consent, and Resistence

i.  State v. Rusk (MD 1981, p. 323)

a. Facts: Guy and woman meet in bar. She gives him a ride home. At curb, he takes the keys, and she comes upstairs w/ him (against will?). Upstairs, they talk, she's scared but doesn't leave. They have sex, she says it's rape (“lightly choked me”), he says “wtf?”. In MD, lack of consent established by proof of resistance or proof that failed to resist b/c of fear. 

b. Holding: The reasonableness of fear is an issue for the jury to decide, somewhat subjectivized by looking at circumstances of event. 

1) Could he be charged w/ other crimes?

i)  MPC 212.1 Kidnapping

a) Unlawfully removes from home or business, or unlawfully confines with intent to

· (b) to facilitate commission of any felony (if rape, this is satisfied)

ii)  MPC 212.2 Felonious Restraint

a) (a) restrains unlawfully in circumstances exposing to risk of serious bodily injury. 

iii)  MPC 212.3 False Imprisonment 

a)  Misdemeanor to knowingly restrain another. 

c. Significance: This is still very victim-centered, looking for resistance or fear or whatever on part of victim. Would be better to look to perp, his actions, mens rea, whatever.

1) What's the mens rea required? Not specified.

i) Presume at least recklessness. If it's reckless disregard, it would be satisfied. 

a) When someone says, if I have sex with you, you'll let me go, you should know they don't want to. 

b) Maybe he could say at worst I was negligent in assessing whether she was consenting.

2) Most states continue to require force or forcible compulsion. 

3) LA only state that continues to divide 1st from 2nd degree by resistance.

4) Requirement of “reasonable” fear of death or bodily harm

i)  People v. Warren (IL 1983, p. 331)

a) Facts: Girl biking around reservoir, meets guy. They chat, she tries to leave. He picks her up and carries her into the woods and has sex with her. 

b) Holding: B/c she didn't fight back or scream, she obviously wasn't afraid enough. Acquit.

c) Thing that's strange about case is implying reasonable standard to victim—reasonable person would fight back. Shouldn't they instead have “reasonable person” for perp?

If he knew that situation would inspire fear in her, it's rape.

· This could help in cases like Rusk, where it seems he might have been “reasonable”. 

d) Also seems like maybe you should have special duty as stranger to obtain affirmative consent??

2. Issue of Compulsion

i.  State v. Thompson (Mont. 1990, p. 333)

a. Facts: Def, high school principal, got one of students to have sex with him by threatening to prevent her from graduating. Sexual Assault = “Knowingly has sex without consent with person of opposite gender.” Without Consent = with force or threat of force.  

b. Holding:  Dismissed b/c didn't use force or threat or force. Intimidation doesn't count. 

c. Significance: Could “force” cover intimidation? Not a voluntary consent. Can a student in this situation really give a real consent? More like bargaining for sex, sex through extortion. 

1) With sex through extortion, question is whether it's something you have a right to v. something you have right to that is being taken away (she has every right to graduate, and taking that away would be criminal). If it's “have sex with me, or you won't get the part”, she doesn't necessarily have a right to part and so not rape (this is more like bargaining).

2) Problem of person giving sex in exchange for housing, etc (this would be bargaining, close to prostitution, but sex b/t consenting people nonetheless). 

3. Eliminating the Force Requirement

i.  State in the Interest of MTS (NJ 1992, p. 338)

a. Facts: Teenage houseguest/friend comes up and “visits” girl in bedroom. They start having sex, she freaks and he pulls out. Question of whether or not they've made out before, 

b. Holding: Argument of prosecutor was that penetration was force, if there was proof that no consent had been given.  Basically stated need for affirmative consent.  Court said that stringent requirements of NJ statute did basically say penetration without consent is sexual assault.

c. Significance: Is penetration itself a form of “force”? Seems to be basically strict liability—even if you didn't know, if she didn't want it, it's rape. Moved away totally from examining victim's conduct. Also seems to me like he stops before it “becomes rape” (?). 

C. Various statutory approaches

1. Early statutes (Blackstone): “by force and against her will

i. gender specific (only a woman could be raped)

ii. marital exemption

iii. force required. Is resistance also required?

2. 1950s

i. MPC 213 Sexual Offenses

a. 213.0 Definitions

1) sexual intercourse includes intercourse per os or per anum, with some penetration

2) deviate sexual intercourse means per os or per anum between non-married people, or with animal

i)  *doesn't include digital penetration or with objects

b. 213.1 Rape 

1) (1)male who has sexual intercourse with female not his wife if

(gender specific, marital exemption)

i) he compels her to submit by force 

ii) he has substantially impaired ability to control self by administering alcohol

a) (doesn't touch voluntary drinking by woman)

iii) She's unconscious

iv) She's less than 10

2) Rape's 2nd degree felony unless

i) inflicts serious bodily injury

ii) victim was not a voluntary social companion of the actor 

a) does voluntary social association mean permission to rape?!

iii) Or hasn't  previously permitted him sexual liberties 

a) do previous sexual liberties mean permission to rape?!!

3) Gross Sexual Imposition

i) compels her to submit by any threat that would prevent resistance by a woman of ordinary resolution (!!)

a) Again very victim-centered. Maybe say compels “by more than ordinary means, “ turn lens on perp. Woman of ordinary resolution is very vague. Who's ordinary? 

ii) He knows she suffers from mental disease or defect

iii) she is unaware of sexual act or mistakenly believes he is her husband

c. 213.2 Deviate Sexual Intercourse

1) By force or it's equivalent.

2) By other imposition.

i) (a) would prevent resistance by person of ordinary resolution. 

ii) Etc. 

d. 213.3 Corruption of Minors, Seduction

1) Person less than 16 years old and actor at least 4 years older. 

i) A good innovation--introducing difference in age measurement  prevents predatory behavior and avoids criminalizing normal relationship between 18 and 6 year olds. 

ii) Guardian, in custody, etc. 

iii) induced by promise of marriage

a) seduction clause criminalizing obtaining sex by false promises

· Is this just weird? Not exactly extortion, more like normal lying. Lying is not a crime. 

e. 213.4 Sexual Assault

1) Sexual contact w/ another person not spouse when he

i) (1) knows contact is offensive to other person

a) If A gropes and kisses B, is he immune from prosecution as long as he doesn’t know that this contact would be offensive to B? Person is guilty if knows that he is touching in intimate part. If it is accidental, not guilty. Knowledge is mens rea here, high level mens rea. 

b) Recklessness might be more appropriate. 

ii) (3) knows other person unaware act being committed

iii) (4) other person less than 10. 

iv) (6) other person less than 16 and he's more than 4 years older. 

2) Sexual contact is any touching of sexual or other intimate parts for purpose of arousing or gratifying sexual desire. 

i) Is this under-inclusive? 

f. 213.5 Indecent Exposure

1)  person commits misdemeanor if for purpose of arousing or gratifying sexual desire, he exposes himself under circumstances likely to cause affront of alarm. 

i) Is this over-inclusive? What about public urination? 

a) Doesn't cover public urination, since not for purpose of arousing or gratifying sexual desire. 

ii) EXAM ALERT: How should we rewrite this? To prevent overbearing criminal law? To avoid people being arrested for public urination? 

g. 213.6 Generally Applicable Provisions

1) Mistake of Age

i) Unavailable as a defense for under age of 10, but usable with a preponderance of the evidence for other ages of reasonable belief that child was above the critical age.

2) Spouse Relationship

i) Marital exemption void when living apart under decree of judicial separation. 

ii) Marital exemption and crimes that are restricted to men don't  include accomplice behavior – i.e. man can be accomplice to rape of wife. 

3) Sexually Promiscuous Complainant

i) It is defense for actor to prove that alleged victim had engaged promiscuously in sexual relations w/ others. 

a) Puts victim on trial. Showing that she also had sex with other men could serve as defense against seduction of minor 213.3. 

4) Prompt Complaint. 

i) Within 3 months of occurrence unless alleged victim under 16 years old. 

a) Harder for person to defend himself after time passes.  

b) Why does MPC have this time limit only on sex offense? Shouldn't it actually go other way, since we know people frequently afraid to come forward? 

· Actually makes more difficult to press charges--goes back to Blackstone, Wigmore—idea that this is particularly easy crime to fabricate and must be protected against

5) Testimony of Complainants

i) No person shall be convicted w/out corroboration of another. Jury shall be instructed to evaluate testimony carefully. 

a) reflects fear of unjust accusations and makes it very difficult to prosecute. Some societies call for corroborating eye-witness, which practically eliminates these cases. We could also say any trace of semen or hair, makes much easier. 

3. 1990s. 

i. Schulhofer Model Statute (p. 364)

a. Covers much wider range of behavior

1) gender neutral

2) includes rape by threat, extortion

b. excludes seduction

1) probably good, this seems to infantilize women a bit

c. Mens rea specified (Sec. 203 Culpability)

1) indicates that recklessness is required--actor knows he does not have consent of other


2) Also criminal negligence (gross deviation from reasonable), which bumps it down to 4th degree felony

i) Seems good idea, b/c person could just totally clueless and not get it (i.e. Rusk)

ii) Also downgrading of crime rating seems good idea, b/c negligence indicates they didn't really intend any harm.

a) *How would you ever prove mens rea of a rape?

d. Consent 

1) very up-to-date feminist view of consent

2) 202(b): indicating affirmative, freely given permission manifested by actual words or conduct

i) i.e., you can't just plow ahead and carry someone off into woods

D. Intoxication

1. MPC

i. It's rape if he has substantially impaired ability to control self by administering alcohol

a. doesn't touch voluntary drinking by woman

ii. If he's drunk--MPC 2.08, intoxication not a defense to recklessness.

2. WI (p. 322)

i. Person under the influence to a degree which renders that person incapable of appraising the person's conduct, and def knows of this condition

a. Woman's drinking could have been voluntary. 

1) But here you have to prove “knowledge of condition”, high mens rea harder for pros to prove. 

3. CA (1999, p. 319)

i. (3): “when person is preventing from  resisting by any intoxicating substance, and actor reasonably should have known this”

a. Again, drinking by woman could have been voluntary

1) Covers much wider range of behavior, since very little mens rea required--”reasonable”--can person be convicted on negligence? 

2) Does this reach into gray area where two people get drunk and have sex? Or maybe just close to unconscious. 

E. Deception

1.  People v. Evans (NY 1975, p. 346)

i. Facts: Guy meets girl on place, takes her into big city, lures her into apartment. Tells her “I could murder you, rape you”, explains he's suffering, finally has sex with her. 

ii. Holding: Not rape, really just trickery. Using emotional pressure is not the same as using force. This can be used as hard as possible, and completely legal. 

a. Seems that she consented based on the facts. Are lying and badgering w/in norms of seduction? Could we ever criminalize seduction like this? No threat of violence, just jerky behavior. 

b. Even under Schulhofer, wouldn't be criminal. 

2.  Boro v. Superior Court (CA 1985, p. 348)

i. Facts:  Woman told that if she pays $1000 and sleeps w/ someone, she will be cured of deadly disease. Charged with rape “when a person is at the time unconscious of the nature of the act and this is known to the accused”.

ii. Holding: Not fraud in fact (she didn't know she was having sex, or she thought she was having sex with husband) rather fraud in inducement (i.e. seduction). This is bad but not illegal. 

iii. Significance: Can you steal sex? The more we see rape as crime of violence, the less fraud can be rape. If we see rape in terms of its “unwantedness”, in terms of intrusion on someone else's privacy, rape can be seen in terms of fraud. Seems like fraudulent inducement is not exactly seduction, outside “dating norms”. 

a. This would be covered perfectly under Schulhofer 202(c)(7)

F. Mens Rea

1.  Commonwealth v. Sherry (MA 1982, p. 351)

i. Facts: The three doctors who take the nurse to a house. They all have sex with her. Big question is desire for jury instruction that if reasonably thought she was consenting, they should get off. They want this defense. We had a reasonable mistake. 

ii. Holding: They just want negligence standard, court imposes strict liability and finds them guilty. Good faith belief in consent should be enough. 

G. Marital Exemption

1. People v. Liberta (NY 1984, p. 366)

i. Facts: Woman raped by separated husband. Brings charges. Statute in force w/ marital exemption. 

ii. Holding: Court says no difference b/t rape of wife and not wife, separated wife v. common law wife, whatever. Wholesale strikes down marital exemption, saying one does not consent to rape.  

2. Is Liberta a good call? 

i. If you think about rape as crime against sexual autonomy and sexual privacy, might lead you to think that imposing yourself on spouse not as much of intrusion. Whole spousal relationship built around sexual intimacy. 

ii. If you think of rape as crime of violence, then makes no sense to exclude spouse. 

a. Rape is crime of violating someone's right to choose whether to have sex at particular time. Imposition on someone's right of sexual determination. Can be as violated by aggressive spouse as by stranger.

XVII.  THEFT

A. Common types of theft under common law and MPC

i. Larceny = taking of another's property w/out his consent, even though no force used. 

a. MPC 223.2: Theft by Unlawful Taking or Disposition

1) Movable property: guilty of theft is unlawfully takes, or exercises unlawful control over, movable property of another with purpose to deprive him thereof. 

2) Unmovable property: guilty of theft if unlawfully transfers immovable property of another or any interest therein w/ purpose to benefit himself or another. 

ii. Embezzlement = breach of fiduciary duty by anyone who had in his possession property to which someone else is entitled. (Fraudulent conversion)

a. MPC 223.8 Theft by Failure to Make Required Disposition of Funds Received

1) Person who purposely receives property upon agreement, or subject to known legal obligation . . . is guilty of theft if he deals with the property obtained as his own and fails to make the required payment or disposition. 

iii. Fraud = cheat. Obtaining property by false pretenses. 

a. MPC 223.3 Theft by Deception

1) A person is guilty of theft if he purposely obtains property of another by deception by

i) creating or reinforcing a false impression

ii) prevents another from acquiring info that would affect his judgment of the transaction

iii) fails to correct a false impression which he previously created or reinforced

iv) fails to disclose a known legal impediment to the enjoyment of property which he transfers in consideration for the property obtained

2) Deceive does not include falsity regarding matters w/out financial significance, or puffing unlikely to deceive ordinary persons. 

B. Trespassory takings

1.  Commonwealth v. Tluchak (PA 1950, p. 953)

i. Facts: Couple sells farm. They had promised to leave all fixtures. They took with them various items, all unattached—i.e. a toilet still in the box. Charged w/ larceny. 

ii. Holding: Not larceny, since didn't “take” anything. Already in possession, even though weren't supposed to have it anymore. 

iii. Significance: This is old common law way of looking at larceny. If really want to bring theft (although poor Tluchak's seem innocent) should charge theft of the money paid by purchasers for the real property rather than theft of the real property. 

2. Shoplifting 

i. In general

a. A larceny, like pickpocketing or car theft, very serious in today's world. Self-service stores make super easy just to pick something up and slip in pocket. 

ii.  Regina v. Morris (England 1983, p. 955)

a. Guy changes label on meat to buy it for less. Holding is that yes, larceny, b/c trying to steal the money the store would have made by selling meat for more. 

1) He “exercised dominion” over the product just as in 
Olivio. Doesn't matter whether it actually left store. 


iii.  People v. Olivio (NY 1981, p. 956)

a. Facts: Def removes security device from a jacket, leaves his own jacket on table, and start walking out the door. Def says not stealing b/c hadn't left store, just carrying it around. 

b. Holding: when you treat article like your own, stop treating it like store's, exercise control and dominion, you've “taken” it. Larceny. 

iv.  People v. Davis (CA 1998, p. 956)

a. Facts: Customer takes shirt off hanger and tells clerk he's actually returning it. Didn’t steal the shirt; he fraudulently obtained a credit voucher. 

b. Holding: Guilty of larceny for unlawfully taking the credit voucher. 

3.  Topolewski v. State (WI 1906, p. 956)

i. Facts – D instructed an accomplice, who owed D money to  leave 3 barrels of meat on loading dock. Accomplice informed meat owner, but owner went along  so as to trap D.

ii. Holding: No larceny w/out a trespass. This turns into inducement case in which owner essentially consented to D taking the meat. 

4. EXAM ALERT:

i. What about “borrowing”, i.e. roommate's clothes, without permission. Is 
this larceny? What would be charged?

C. Aggravated Theft

1. Robbery

i. MPC 222.1 Robbery

a. (1) Person is guilty of robbery if in the course of committing a theft he

1)  inflicts serious bodily injury

2)  puts someone in fear of serious injury

3) commits of threatens to commit any felony of 1st  or 2nd  degree. Act defined as “in the course of committing theft” if occurs in attempt to theft or in flight afterwards

b. Robbery is felony of 2nd degree, except it's 1st degree if actor attempts to kill anyone, or purposely inflicts or attempts to inflict bodily injury

ii. Robbery is theft with threat or actual bodily injury. Must be immediate. 

iii. Quite a restrictive definition. 

iv. If there are same circumstances, but no violence, going to be some kind of larceny. Robbery is a higher level crime b/c always violent. 

2. Extortion

i. MPC 223.4 Theft by Extortion

a. A person is guilty of extortion if he purposely obtains property of another by threatening to

1)  inflict bodily injury

2)  accuse anyone of crim offense

3)  expose any secret. 

4)  take or withhold action as an official

5)  etc

b. It is an affirmative defense that the property obtained by threat of accusation, exposure, lawsuit etc was honestly claimed as restitution.

1) 3rd person could never pull this. “I know you're having an affair with her” would be blackmail, whereas “you've been harrasing me” might be honest claim. 

2) This seems to cover blackmail. IS THAT ANYWHERE ELSE IN MPC?

3. Blackmail

i. O'Reilly case. 

D.  Misappropriation

1.  Nolan v. State (MD 1957, p. 961)

i. Facts: Guy is office manager of a company. As payments received from customers, he puts it in drawer, waits until end of day, and then appropriates some of it. 

ii. Holding: Larceny, not embezzlement, b/c money went into employer's possession before being appropriated b/c put it in drawer for several hours. 

iii. Significance: This should obviously be embezzlement. Embezzlement not about drawers, about breach of fiduciary trust and wrongful conversion. 

2.  State v. Riggins (IL 1956, p. 970)

i. Facts: Collection agent case; entitled to a percentage of what he collects for his clients. Works w/ one business that he does all collections for. He's putting all money into general account that he also used for personal expenses. He's supposed to account to clients about money he collected on her behalf. She found out that he had collected a couple accounts in full w/out crediting her. Charged w/ embezzlement. 

ii. Holding: Agent and fiduciary, has breached trust so embezzlement. (D says that not an agent, an independent business. Has joint interest in property, so can't be embezzled b/c partly his.

a. See MPC 223.8 Theft by Failure to Make Required Disposition of Funds

iii. Significance: His crime shouldn't depend on his exact relationship with her—agent or not. Might have def under MPC 223.1(3) Claim of Right if a) unaware property was that of another, b)acted under honest claim of right etc. 

E. Fraud

1.  King v. Pear (England 1779, p. 977)

i. Facts: Dude rents a horse to travel, and doesn't return it (just like a rental car). Later shown that he sold the horse right after renting it. 

ii. Holding: Because possession can never pass to a fraudulent bailee, it's larceny by trick. 

iii. Significance: Couldn't bring false pretenses, but larceny at time seemed to be limited to actual trespassory taking. Guy rented horse to Pear voluntarily. So court made up new crime to cover situation. 

a. In MPC, this would fit fine under MPC 223.3 Theft by Deception. Or if he did actually intend to return it, then changed mind, 223.3 Theft by Unlawful Taking. 

2.  Hufstetler v. State (AL 1953, p. 978)

i. Facts: Guy pulls up to gas station, asks if they have phone (no), and then tell attendant to fill it up. While attendant going off for oil, driver pulls off w/out paying.

ii. Holding: Court says that when pla put gas in car, giving up possession but not entitling def to property. The above distinction enables the court to plug into Larceny. 

3. Graham v. US (DC 1950, p. 979)

i. Facts: Lawyer has client who is immigrant and worried that arrest will get him deported (today it would). Lawyer tells client to give him money to give to police so he can get him off. He brings police in, but doesn't pay them off, actually just keeps it himself. Guy gets off, but not because of money he paid.  

ii. Holding: Grand larceny. 

iii. Significance: Isn't this actually embezzlement given the fiduciary relationship involved? Also, seems like D actually did bribe the cop, so followed the plan. So why isn't client guilty as well? 

a. Hard to prosecute bribery, and also it's not legal to rip off criminals. Even if Gal had criminal intentions, lawyer can still be charged. 

4.  People v. Ashley  (CA 1954, p. 983)

i. Facts: Def took money from elderly women saying was going to build theaters etc. He promised that would deliver them title to land. Title would secure the loan, and if defaulted they would have right to property. When women went to collect, turns out that they don't have good title. What represented that company owned, they didn't really own.

ii. Holding: Charged w/ theft by false pretenses, intent to defraud. Crime is at T1, with intent to defraud. Told blatant lies to get their money.

iii. Significance: dissenting judge concerned about impinging too much on civil K case. But what makes it criminal is not that he didn't/couldn't pay back, but rather intent to defraud at T1. 

5.  Nelson v. US (DC Cir 1953, p. 987)

i. Facts:  Guy was reseller. Had account w/ one company, but in arrears, so they wouldn't give him TVs he already had Ks for. Offered car up as security. Had much more debt on car than he said, but still enough to cover TVs. Then crashed car and bank repossessed. 

ii. Holding: Lie at T1 makes it theft by false pretenses, lie to obtain the televisions. They might not have given him TVs if knew car was worth less, b/c wouldn't cover both TVs and earlier debt to them. They restructured the whole debt into a package based on the car. Since loan was restructured, collateral clearly meant to cover the entire debt. Also, It should be up to loaner to decide how much money is enough to secure the debt. Fair collateral is decision of company, not the guy.

iii. Significance: Again, key point is lie at T1 that has financial impact, i.e. they wouldn't have given him the money without the lie. 

6.  Brown v. US (FL 1996)

i. Facts: Homebuilding company in FL was selling homes to people at above market prices, and executives charged with fraud. 

ii. Holding:  Convictions overturned. Idea that lying about price of real estate doesn't rise to level of criminal, finding out the truth would have been easy with reasonable care. People could have availed themselves of market information. Picked up newspaper, gone around and figured out what other people paying.

iii. Significance: At what level does something rise to the level of criminal? What if they had lied about what the houses were made of (i.e. cement v. brick)?

a. Seems like this would be more likely to be criminal if had financial effect, since much harder for buyer to check out on own. 

7. Fraud generally

i. Medical fraud? 

a. Strong public welfare argument for criminalizing medical fraud. 

b. Doctors are figures of public authority, have control over the body 

ii. Puffing resume?

a. Seems unlikely but depends on financial effect. Other argument is that defrauding business on basis of lies to get income seems as bad as Nelson. 

b. MPC 2.12 De Minimus Infractions

1) Basically says if an infraction is too trivial or within the customary standard of behavior, it should be dismissed by the court.

