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Bases of Legal Obligation

Objective Theory:

A contract is binding regardless of intent, except for fraud, duress, or mutual mistake (Ray v. Eurice & Bros.)

A contract is not binding if its contents were misrepresented to the promisor. “fraud”                                       (Park 100 Investors v. Kartes)

Consideration:

No contract exists if there is no consideration (Restatement 2nd § 17)

A promise is considered a “gift” and is not binding if there is no consideration (Dougherty v. Salt)

What constitutes consideration

Consideration exists if one party to a contract agrees to forbear or forfeit a legal right (detriment)              (Hamer v. Sidway)

Consideration can also be performance or a return promise (Restatement 2nd § 71 (3))  


Consideration must have at least some value, otherwise no contract (Newman & Snell’s v. Hunter)

Conditions for receiving a gift (such as sending in a form) are not consideration for the purposes of contract (Plowman v. Indian Refining Co.)

An unfair bargain does not void a contract (Batsakis v. Demotsis / Restatement 2nd § 79)

Bargained-For Exchange

No consideration exists, and therefore no contract exists, if the detriment was not part of a bargained-for exchange “quid-pro-quo / price to pay” (Baehr v. Penn-O-Tex)

Consideration completed before a promise is made does not make a contract                                    (Plowman v. Indian Refining Co.)

Consideration is bargained for if it is sought by the promisor in exchange for his promise and is given by the promisee in exchange for that promise (Restatement 2nd § 71 (2))

Mutual assent to an exchange is evident from offer and acceptance (Restatement 2nd § 22)

Contracts without a Bargained-for Exchange:

Promissory Estoppel:

A promise is binding even if no consideration was given if the promise was 1) reasonably expected to induce action or forbearance from the promisee of a definite and substantial character, 2) does in fact induce such action, and 3) Injustice can be avoided only by enforcement of the promise                              (Kirksey v. Kirksey / Restatement 2nd § 90 (1))

Reasonable reliance on a promise and resulting injustice can change the terms of a written contract        (Shoemaker v. Commonwealth Bank)

Reliance:

No promissory estoppel claim if the reliance was not reasonably expected (Kirksey v. Kirksey)

A promise is binding if it induces action that the promisee would otherwise not have had to perform (Katz v. Danny Dare)

If the promisor induces from the promisee a promise for future reliance, the promisor is bound to complete performance (Allegheny College v. national Chautaugua Bank)

A charitable subscription is binding even if there is no consideration from the promisee             (Allegheny, supra, / Restatement 2nd § 90 (2))

Restitution:

A person who has been unjustly enriched at the expense of another is required to make restitution (compensation payment) to him. (Restatement of Restitution § 1)

A subsequent promise to compensate for previous unjust enrichment is binding as restitution                     (Webb v. McGowin / Restatement 2nd § 86)

Who is unjustly enriched

Consent to be enriched is required in order for restitution to be binding unless such consent is impossible to obtain because the one unjustly enriched is unconscious, mentally ill,etc 

(Credit Bureau v. Pelo)

Who can receive restitution

A person who officiously (action not justified by circumstances) confers a benefit upon another is not entitled to restitution. (Restatement of Restitution § 2)

Enrichment between family members is presumed gratuitous unless proven otherwise through the expense incurred by the complaining party (ex working as a secretary for business)              (Watts v. Watts)

Restitution is only binding on the unjustly enriched party (Mills v. Wyman)

Contract Formation

Offer:

A valid contract requires that the parties mutually assented to a bargained-for exchange (Restatement 2nd § 17)

The manifestation of mutual assent ordinarily takes the form of an offer and acceptance (Restatement 2nd § 22)

Defining Offer:

“An offer is the manifestation of willingness to enter into a bargain, so made as to justify another person in understanding that his assent to that bargain is invited and will conclude it.”                 (Restatement 2nd § 24)

An offer must convey the understanding that the assent to the bargain will bind the parties, and a solicitation to enter into a bargain is not an offer if the other party expects further assent       (Lonergan v. Scolnick / Restatement 2nd § 26)

Additional reliance from the offeree not included in the offer does not bind the parties                     (James Baird Co. v. Gimbel Bros. Inc.)

When may offers be revoked:

An offer is revocable unless specified otherwise, and regardless whether a time limit is in place for acceptance (Normile v. Miller)

An offer is revoked only if the offeree receives knowledge that the offeror has taken action that is inconsistent with the offer (Normile v. Miller / Restatement 2nd § 43)

Unilateral contracts:

In a unilateral contract, an offer is revocable until acceptance has been made through completion of offeree’s consideration (Petterson v. Pattberg)

An offer in a unilateral contract is irrevocable if the offeree has substantially performed before revocation was conveyed.  The contract is still not binding unless the consideration is completed. (Cook v. Coldwell Banker / Frank Laiben Realty Co. / Rst 1st § 45) 


Irrevocable contracts:

An option is a contract promising not to revoke an offer, and requires consideration 

(Restatement 2nd § 25)

Bids are offers that are intended to be relied upon (promissory estoppel) and are therefore irrevocable unless the terms of the bid explicitly say so

(Drennan v. Star Paving Co., Restatement 2nd § 87 (b))

Under the UCC, an offer by a merchant to buy or sell goods in a signed writing which by its terms promises to hold the offer open is irrevocable despite lack of consideration.  The term may not exceed three months but must be signed by offeror (UCC § 2-205)

Acceptance:

No contract has been made if the acceptance required by the offer has not be forwarded                                     (James Baird Co. v. Gimbel Bros., Inc.)

Acceptance takes effect as soon as it leaves the offeree, regardless of whether it reaches the offeror, but acceptance of an option does not take effect until it reaches the offeror (Restatement 2nd § 63 (a-b))

Performance on the offer or lack of objection to the offeror’s terms qualifies as acceptance “last shot rule”                       (Princess Cruises, Inc. v. General Electric Co.)

But if involving the sale of goods, then performance binds the parties to whatever terms upon which they expressly agreed, and gap-fillers in the UCC (UCC § 2-207 (3))

When the terms of Acceptance varies from the Offer

Acceptance to an offer with terms different from those of the offer is considered a counter-offer and is not binding unless the other party (the initial offeror) accepts “mirror image rule”                             (Princess Cruises, Inc. v. General Electric Co. / Restatement 2nd § 59)

Under the UCC:

Acceptance with terms differing from the offer (“qualified acceptance”) forms a binding contract unless it expressly makes the acceptance conditional on the offeror’s assent to these different terms. (Brown Machine, Inc. v. Hercules, Inc. / UCC § 2-207 (1))

When not between merchants, the additional terms are considered only proposals for addition to the contract, pending acceptance by the initial offeror. (UCC § 2-207 (2))

Between merchants, differing terms in the acceptance become part of the contract unless 1) the offer expressly limits the terms of acceptance to the terms of the offer, 2) the different terms materially alter the terms of the offer, or 3) the offeror’s objection to the different terms is given in a reasonable time.  But the terms will be binding if the offeror expressly agrees. (UCC § 2-207 (2))

A term is said to “materially alter” the terms of the offer if its incorporation into the contract without express awareness of the other party would result in surprise or hardship.     (Dale R. Horning Co. v. Falconer Glass Industries, Inc. / UCC § 2-207 cmt 4, 5)

Electronic Contracts:  


If the state law is that the offer is made when the product is delivered, then acceptance is given if the product is not returned by the deadline in the terms with the product, and the terms are the only offer (Hill v. Gateway 2000 Inc.)

If the state law is that the offer is made when the purchase is ordered, then the delivery of the product with different terms constitutes qualified acceptance and the transaction follows UCC § 2-207.  Since the consumer is not a merchant, if the delivery is not conditional on his assent to the terms then these  terms are only part of the contract if the consumer expresses consent (Klocek v. Gateway, Inc)

Statute of Frauds:

Contracts subject to the Statute of Frauds must be in writing in order to be binding 

(Restatement 2nd § 110 / UCC § 2-201)

Leases are subject to the statute of frauds and must be signed by both parties in order to be enforceable.  A lease signed by only one party is “at will” and may be terminated at any time, except with malicious intent. (Winternitz v. Summit Hills Joint Venture)

Under the UCC, a check satisfies the requirements of a written contract if it 1) includes a specific amount, 2) is signed by the party against whom enforcement is sought, and 3) contains writing sufficient to indicate a contract of sale (Buffaloe v. Hart)

Exceptions

In some jurisdictions, unsigned documents supplementing a written document are included in the contract when either 1) the signed contract refers to these documents explicitly, or 2) the contract and unsigned document refer to the same transaction  (Crabtree v. Elizabeth Arden Sales Corp.)

 A claim of promissory estoppel can overrule the statute of frauds if clear and convincing evidence exists to show that the promise was actually given, and if the promisee’s reliance was reasonable, and other remedies are unavailable. (Alaska Democratic Party v. Rice / Restatement 2nd § 139)

Similarly, “past performance” can demonstrate that a plaintiff has reasonably relied on the promise and greatly altered his condition to do so.  Specific performance is the only remedy. (Winternitz v. Summit Hills) 

Agreements to agree:

In order for an agreement to agree (or a contract to make a contract) to be binding, there must be a meeting of the minds as to the terms of the later agreement.  If these terms are to be determined at the later agreement, then this initial agreement must provide clearly the method to be used to generate those terms, such as a formula, index, etc. (Walker v. Keith)

Letters of intent are enforceable only if the parties intended to be bound. Intent is not determined by future promise of an actual contract, but intent not to be bound can be found if the agreement expresses that the parties are not bound until the contract.  If intent is ambiguous, however, then a jury may decide        (Quake Construction, Inc. v. American Airlines, Inc.)

For sale of goods see UCC § 2-305

Interpretation

Principles:

When both parties argue that a different interpretation applies to a contract’s terms, the court has discretion to determine which or if both of the interpretations could have been intended by the parties.  If neither party knew or had reason to know of the other’s interpretation, then there was no meeting of the minds and those terms are not enforceable (Joyner v. Adams)

The principles:

1. noscitur a sociis—the meaning of a word is affected by context

2. ejusdem generis—a general term joined with a specific one includes in its meaning only things that are in the same genus as the specified one (ex. Animals such as cows, horses, etc would mean cattle)

3. expressio unius exclusio alterius—specific terms without any general or inclusive ones do not mean to include other but similar items

4. ut magis valeat quam pereat—the interpretation that validates a contract is preferred to one that makes it invalid or unreasonable

5. omnia praesumuntur contra proferentum—a word or phrase with more than one interpretation will be interpreted in the light least favorable to the drafter (**but see Joyner v. Adams)

6. interpret the contract as a whole—every term should be interpreted as being part of a larger contract

7. purpose of the parties—the principal and apparent purpose of the parties is given great weight in determining the meaning of their agreement

8. specific provision is an exception to the general rule—when two provisions contradict, the more specific one is an exception of the more general one

9. handwritten and typed provisions control printed provisions—if a written contract has both printed and handwritten provisions and the two are inconsistent, the handwritten provision is preferred

10. public interest—in interpreting a contract which affects the public interest, the interpretation which favors this interest is preferred

(Edwin Patterson)

Doctrine of reasonable expectation:

In some jurisdictions, customers contracting with insurance companies are not bound by terms beyond the range of the reasonable expectations for which the contract was entered into, since the customer has less bargaining power than the insurer (C&J Fertilizer, Inc. v. Allied Mutual Insurance Co.)

Good Faith:

In every contract, there is an implied covenant that neither party will act maliciously to destroy or injure a right of the other party in order to benefit from the contract (Locke v. Warner Bros., Inc.)

Defining good faith:

In contracts providing for one party’s discretion based on a judgment on the other party or its work, such judgment must be genuine in order to be performed in good faith          (Locke v. Warner Bros., Inc.)

In requirement or output contracts, a party may deviate from a set quantity only in good faith, such as if changes in circumstances occur.  But violating the exclusivity of agency, acting in competition, or other malicious activity demonstrates bad faith, as does a lack of reason for drastic changes in quantity up or down.                                                       (Empire Gas Corp. v. American Bakeries Co. / UCC § 2-306)

Parol Evidence:

In interpreting a contract, oral evidence is not admissible if it alters, contradicts, or varies a written contract, unless that contract was not meant to embody the entire agreement (ex. A bill of sale)                 (Thompson v. Libby)

Under the UCC:

Trade usage, course of performance, and course of dealing are admissible evidence of a contract’s interpretation as long as they do not contradict the written agreement (UCC § 2-202)

In some jurisdictions, such evidence may even serve to modify the contract so long as the written contract is not contradicted (Nanakuli v. Shell—see also UCC § 2-202 “supplemented”)

Trade usage includes the usage in general in a given locality, but requires that course of performance or other evidence demonstrate that the other party knew or should have known of the usage (Nanakuli Paving & Rock Co. v. Shell Oil Co. / UCC § 1-205 (2))

Course of performance requires more than just a single incident (Nanakuli v. Shell Oil Co.)

Ambiguous acts (c of p)are interpreted as a temporary waiver of rights under the contract rather than as a demonstration of the contract’s interpretation, unless trade usage proves otherwise(UCC § 2-208)


For rules covering course of dealing, see UCC § 2-205(1))

Express terms preferred over course of performance, which is preferred over course of dealing and usage of trade (UCC § 2-208(2))

Determining whether it alters or contradicts:

In some jurisdictions, determining whether the contract intended to embody the entire agreement permits only examination of the language of the contract itself (“four corners”—Williston), to see if      1) the terms include the verbal evidence, or if 2) the verbal evidence refers to a subject distinct from that to which the contract relates. In either case the evidence is admissible 

(Thompson v. Libby)

But in other jurisdictions, the determination permits an examination of the surrounding circumstances (Corbin), so long as the evidence 1) interprets but does not contradict the written agreement, and 2) the written agreement is “reasonably susceptible” to such an interpretation                      (Taylor v. state Farm Automobile Insurance Co.)

Implications:

Implied Terms:

A contract providing exclusivity of agency implies in fact an obligation on the party receiving the rights of agency to give his best efforts to perform.  This consideration makes the contract binding, and the other party forfeits agency. (Wood v. Lucy, Lady Duff-Gordon)

UCC:


Terms not specified in contracts for sale of goods might be filled-in by the UCC 

(Leibel v. Raynor Manufacturing Co.)

When termination is not provided for, the UCC permits termination so long as reasonable notice is given. (Leibel v. Raynor Manufacturing Co. / UCC § 2-309)

Implied Warranties:

An express warranty exists for a product if written or verbal word from the seller indicates a specific promise regarding the product. (Bayliner Marine Corp. v. Crow / UCC § 2-313)

An implied warranty of merchantability exists for a product if consumers have a standard of expectation regarding the product’s performance (Bayliner Marine Corp. v. Crow / UCC § 2-314)

Am implied warranty of fitness for a particular purpose exists if the buyer expressed an intention to the seller before purchase, or the seller otherwise knew of the buyer’s intended purpose for the product 

(Bayliner Marine Corp. v. Crow / UCC § 2-315)

Avoiding Enforcement

Procedural Issues:
Duress:

A contract is voidable if the plaintiff can prove distress by demonstrating 1) that it involuntary accepted the terms of another party, 2) circumstances permitted no alternative, and 3) such circumstances were the result of coercive acts of the other party (meaning that duress must result from defendant’s actions and not just by plaintiff’s necessities) 

(Totem marine Tug & Barge, Inc. v. Alyeska Pipeline Service Co.)

In most jurisdictions, economic conditions exacerbated by defendant and threatening to bankrupt the plaintiff qualifies as duress (Totem Marine Tug & Barge, Inc. v. Alyeska Pipeline Service Co.)

Defining coercive / threatening acts

In some jurisdictions, the coercive acts committed by defendant must be unlawful                            (Odorizzi v. Bloomfield School District / following Restatement 2nd § 176 (1)(a))

For other actions that would make a threat improper, see Restatement 2nd § 176

Undue Influence:

A contract is voidable if the plaintiff can prove undue influence by demonstrating 1) susceptibility and 2) oppressive persuasion, which is characterized by unusual timing, insistence on haste, emphasis on consequences if not acting quickly, use of multiple persuaders, and an effort to keep away advisors or attorneys (Odorizzi v. Bloomfield School District / Restatement 2nd § 177(1-2))

Issues in Contract Formation:

Misrepresentation:

A contract is voidable if the plaintiff can prove misrepresentation by demonstrating that the other party 1) made statements 2) that were false and 4) concerned matters material to the contract, and that 4) the party making the statements knew they were false but 5) plaintiff believed and relied on the claims and 6) was damaged by his reliance (Syester v. Banta / Restatement 2nd § 164 (1))

· A misrepresentation is fraudulent if the other party intended it to induce the plaintiff’s assent

· A misrepresentation is material if the statement would be likely to induce a reasonable person’s assent or if the other party knows that it would be likely to induce the plaintiff’s assent (Restatement 2nd § 162)

Opinion:

A statement is an opinion if it expresses 1) a belief without certainty or 2) a judgment as to quality, value, authenticity, etc. (Restatement 2nd § 168 (1))

A plaintiff may rely on an opinion for the purposes of misrepresentation only if 1) the parties are in a relation of trust and confidence, 2) the plaintiff reasonably believes that the other party possesses some special skill, judgment, or objectivity regarding the subject matter, or 3) the plaintiff is for some special reason particularly susceptible to a misrepresentation of the type involved. (Restatement 2nd § 169)

A provision in a contract freeing defendant from consequences of his own fraud is invalid (Hill v. Jones)

Nondisclosure

A party has a duty to disclose material facts to the other party prior to contracting only when either 1)disclosure is necessary to prevent a previous statement from being a misrepresentation, 2) it is necessary in order to correct a known basic assumption upon which the plaintiff is making the contract, 3) it would correct a mistake by the plaintiff as to the contents or effects of a writing, or 4) the other party is entitled to know the fact because of the relationship of trust and confidence between them                                            (Hill v. Jones / Restatement 2nd § 161)

Mistake:

A contractual mistake is a material belief that is not in accord with the facts in existence at the time the contract is made, with no distinction between the “nature” and “value” of the subject of the contract.          (Lenawee County Board of Health v. Messerly / Restatement 2nd § 151)

Mutual Mistake

In the instance of mutual mistake, the court may rescind a contract made in mutual mistake at its discretion, based on who should bear the loss (Restatement 2nd § 152 (1))

A party bears the risk of a mistake when 1) the agreement allocates to him the risk, 2) he is aware when the contract is made that he has limited knowledge regarding the facts, or 3) the court allocates to him the risk on the ground that it is reasonable to do so. (Restatement 2nd § 154)

In applying #1 above (§ 154 (a)), a contract for sale allocates a risk to the paying party when it includes a provision that the party purchases “as is” (Lenawee County Board v. Messerly)

Unilateral Mistake

In the instance of unilateral mistake, the court may rescind a contract only when the other party knew or should have known of the mistake (Restatement 2nd § 153)

The other party had reason to know of the mistake if the mistake was obvious 

(Wil-Fred’s Inc. v. Metropolitan Sanitary District)

To rescind a contract, a unilateral mistake must be 1) material to the contract, 2) occurring notwithstanding the exercise of reasonable care, and 3) of such grave consequence that enforcement would be unconscionable, provided that 4) the other party can be placed in a statu quo (Wil-Fred’s Inc. v. Metropolitan Sanitary District)

The plaintiff must also not bear the risk under § 154 (Restatement 2nd § 153)

Substantive Issues:

Public Policy:

When legislative policies disagree, courts have discretion to determine what public interests are sensitive enough to warrant the voiding of a contract (Borelli v. Brusseau)

Covenants not to compete

In the public interest of preventing restrictions of trade, covenants not to compete must be ancillary on another contract in order to be enforceable (Restatement 2nd § 187)


A covenant not to compete is acceptable considering 1) the restraint on the promisor compared to the promisee’s interest, 2) the hardship imposed on the promisor compared to the promisee’s benefit, and 3) the public interest (Restatement 2nd § 188)

The balance between restraint and interest is determined by the scope of the covenant (time period, geographical reach, scope of prohibited activities) (Valley Medical Specialists v. Farber)

Public interest includes a patient’s preference to keep the same doctor or other professional sensitive of client privilege or confidentiality (Valley Medical Specialists v. Farber)

**In California, covenants not to compete are strictly unenforceable

Change in Circumstances:

Impracticability

Unless otherwise indicated, when a party’s performance is made impracticable after the contract is made 1) through no fault of his own and 2) by an event the non-occurrence of which was a basic assumption on which the contract was made, the contract is unenforceable                          

A party’s performance has been rendered impracticable when there is no feasible alternative way to perform or to make the performance practicable (Karl Wendt Farm Equipment v. Int’l Harvester)

Frustration of Purpose

Unless otherwise indicated, when a party’s principal purpose is substantially frustrated after the contract is made 1) through no fault of his own and 2) by an event the non-occurrence of which was a basic assumption on which the contract was made, contract is unenforceable                 (Restatement 2nd § 265)

The “principal purpose” of the contract is one without which the contract makes no sense (K v. H)

Frustration:

The “frustration” must be substantial as well as not fairly regarded to be within the risks assumed at contracting (ex. economic downturn is an assumed risk) 

(Karl Wendt Farm Equipment Co. v. International Harvester Co.)

Under the UCC, the frustration need not be substantial if it is conducted by legislation, unless some of the performance is left lawful (such as zoning laws prohibiting some but not all uses) (Mel Frank Tool & Supply, Inc. v. Di-Chem Co. / see UCC § 2-615)

Impossibility

Unless otherwise indicated, when a party’s performance is made impossible after the contract is made  1) through no fault of his own and 2) by an event the non-occurrence of which was a basic assumption on which the contract was made, the contract is unenforceable (§ 261)

· By death or incapacity of person necessary for performance (Restatement 2nd § 262)

· By destruction, etc. of thing necessary for performance (Restatement 2nd § 263 / UCC § 2-613)

Unconscionability:

A court may refuse to enforce a term in a contract if it is unconscionable at the time the contract was made, or a court may refuse to enforce the entire contract (Restatement 2nd § 208 / UCC § 2-302)

*If the contract seems to be unenforceable because of one of the above doctrines but doesn’t quite pass the test, it might be found unconscionable

Under the UCC, a contract’s terms are unconscionable and unenforceable when 1) one of the parties lacked a meaningful choice in whether to agree (usually because of imbalanced bargaining power), and                  2) the terms themselves are unfair by assigning disproportionate harm to one party compared to the other


(Williams v. Walker-Thomas Furniture Co.)

*In some jurisdictions, unconscionability is permitted only as a defense
