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Abstract: This paper examines innovation in constitutional rights around the world. A popular
periodization divides rightsinto three “generations”, implying waves of innovation. We show that (1)
constitutional innovationin rightsisrelatively rare, and many rights were already apparentin the initial
few constitutions adopted in the late 18" century; (2) “innovator” constitutions differ from others, and
seemto be associated with political turmoil; and (3) there are at least four generations of constitutional
rights, as measured by popularity in national constitutions.

Introduction

The high jumpis one of the maintrack and field eventsinthe Olympics, in which contestants
hurl theirbodies overabar from a running jump. Datingback to ancient Greece, highjumpersuseda
couple of alternative techniques, including the so-called scissors technique requiring the jumper to
throw both legs overthe barinsequence. Inthe 1968 Olympics, ajumpernamed Dick Fosbury won the
Gold Medal usinga completely differenttechnique. Instead of approaching the bar head on, he jumped
overthe bar backwards, head first, so that he landed on his back. The “Fosbury Flop”, as it became
known, soon became standard and is now the most populartechniquein high jumping.

Notall innovations have such success. Rick Barry, a forward for the Golden State Warriors,
became famous for his novel technique of free throw shooting. Instead of shooting the ball from over
his head toward the basket, Barry would shoot free throws underhanded. Thiswas actuallya
retroactive innovation: some players had used the technique before the 1940s. Barry was
phenomenally successful: he had the second highest careerfree throw percentage, shooting 90% over
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the course of his career. Yet no modern player has followed his technique (including three of Barry’s
sonswho playedinthe NBA). The problemisthat modern players believe thatitlooks funny. Shaquille
O’Neal apparently said "l would shoot negative percentage before | shot like that." (Basketballfans who
have seen O’Neal shoot free throws might think that he would have been well-advised to try Barry’s
technique.)

Why isit that the Fosbury flop took off while the underhanded free throw did not? And what led
Fosburyto innovate inthe waythathe did? These are the questions of innovation and diffusion. They
occur in many fields: technology, policy, fashion. Butthere are relatively few studies of innovationin
law, and diffusion studies are only slightly more numerous (see Linos 2013 for a superb recent example.)

In this paperwe seek to understand patterns of innovation and diffusion in constitutionalrights.
There has, to date, been some work on diffusion patterns (Goderis and Versteegn.d.; Elkins 2008) but
virtually nothing oninnovation, whichisacrucial, prior requirement for diffusion to take place. Afterall,
a constitutional right cannot diffuseif it was never previouslyentrenched. Rightsare alsoa particularly
ripe area forexploration becausethere is an accepted narrative about the pattern of innovation. A
common periodization and conceptualization scheme, sometimes attributed to Karel Vasak (1977),
describesafirstgeneration of civil and political liberties (negative rights) taking root in early British
jurisprudence and the USand French constitutions. With the rise of industrial society, asecond
generation of social and economicrights (or positive rights) began to emerge. After World Warll, in
reactionto Nazi horrors, the international community articulated an expansive set of rightsin the
Universal Declaration of Human Rights (UDHR), a document thatincluded both first and second
generationrights as well as collectiverights such asthose to self-determination. These collective rights
enjoyed by groups are sometimes characterized as third generation rights.*!

In determining patterns of innovation and subsequent diffusion we will examine this
periodization. We draw on data from the Comparative Constitutions Project, a multi-year effortin which
we have soughtto catalogue the contents of written constitutions forindependent nation states since
1789. We beginouranalysis with the Constitution of the United States and have identified several
hundred new constitutions adoptedin 220 independent states since 1789, as well as more than 2500
amendmentsthereof. Forthis analysis, we includea number of documents that predate the era of
consolidated national constitutions, such as the Magna Carta, the English Bill of Rights and otherkey
United Kingdom statutes.? In this particularversion of the paper, we do notyetinclude the bills of rights
from American states, though we recognize that the Virginia Bill of Rights of 1776 was particularly
influential and willbe included in subsequent versions.

1 We recognize thatsome identify a “fourth generation” rights which are sometimes said toinherein
future generations: an example isthe right to sustainable development. These rights are quite
contested.

2 We rely on selection criteria developed by the Constitution Unit at University College London.
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The Problem: Low-Powered Incentives to Innovate

Market settings provide one answer to understandinginnovation, and many have drawn from
theminanalyzing constitutions (e.g. Law 2008). In a market for products, the innovator may be
rewarded with supercompetitive profits, and so has some incentive to come up with the proverbial
better mousetrap. Evenin marketsettings, though, many analysts believe that there may be insufficient
incentivestoinnovate. The innovator generates an “information externality” for others, who canlearn
(forfree) fromthe success or failure of the innovation. Even failedinnovations can provide information
to other producers, and the risk-taking first mover rarely captures any of this benefit. Indeed, one of the
reasons that we have intellectual property rightsis to encourage certain kinds of innovation. By giving
the first movera temporary monopoly on production, we help slowthe rate of copyingand hence
enhance the rate of innovation. Much of the debate inintellectual property law concerns how to
calibrate this process toward a social optimum, avoiding social waste in the race to capture the first-
moveradvantage.

Producers of law—whether legislators, constitution-makers or judges—are notable to capture
the benefits of this kind of revenue stream. They have no pecuniary interestinthe products they
produce.® Norcan theyclaima property rightif they innovate orcontrol subsequent “use”. It might be
that any incentives toinnovate have to come from public-regarding motivations on the part of decision-
makers.

To some degree, of course, there may be reputational benefits that can “compensate” the
innovator. Agreatjudge, forexample, may live onin history for hisrole ininventinganew doctrine.
Judge Learned Hand, forexample, lives oninthe so-called Hand Formula taught to first year law
students. Judge Roger Traynor of California—whose obituary called him “one of the greatestjudicial
talents nevertositon the United States Supreme Court” —is known to lawyersforhisrolein forming
modern product liabilitylaw and a host of otherinnovative decisions. Legislators may live oninthe
names of legislation: the Financial Reform and Consumer Protection Act, for example, is usually referred
to as the Dodd-Frank Act; the Sarbanes-Oxley Public Accounting Reform and Investor Protection Act is
anothereponymous piece of legislation well knownin financialcircles.

What of constitutionaldrafters? Itistrue that drafters may be interestedin gainingfameasa
foundingfatherormother, but few members of constitutional drafting commissions go on to the fame
of aJames Madison or Alexander Hamilton. Does anyone remember Daniel of St. Thomas Jenifer, a
Maryland delegate to the constitutional convention? OrJared Ingersoll of Pennsylvania? In short, most
countries’ constitution-makers are lost to obscurity, which provides them little incentive to be invested
indoingthe hard work of innovation.

3 Note that, following Beard’s (1913) classic argument, McGuire and Ohsfeldt (1986,1989a and 1989b) use
statistical analysisto evaluatethe voting behavior of the delegates to the U.S. constitutional convention and find
some supportfor public choice hypotheses of self-interestamong drafters.
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Furthermore, the very fragility of constitutions means that drafters may not have much
incentive to create new institutions. Although, onaverage, anew constitution can be expected to last
19 years, most new constitutions last lessthanadecade and around 10% perish within just 1year of
beingputintoforce (Elkinsetal 2009). Constitution-makers have littleincentiveto invest any political
energyintothe project of makinga new draft if they live inacountry with a history of serial, short-lived
documents, which, of course, may help explain why subsequent documents do not last. If no one
expectsaconstitutiontolast, it may produce a self-fulfilling equilibrium. Such contexts providelittle
incentive toinvent new institutions.

What otherincentivestoinnovate may be present? Insome areas of law, we think that the
market forces of competition may operate to some degree. One of the oft-noted virtues of federalismis
that itinduces competition amongjurisdictions. In aworld of mobile population and capital, states will
compete with each otherto provide good law and will be rewarded if they do so. Local governments
provide different packages of publicgoods, allowing what is known as Teibout sorting ( Tiebout 1956; see
also Fennell 2009). Statesin the United States, forexample, are the primary regulators of corporate law,
and commentators have noted that this mayinduce a “race to the top” in which good regulations crowd
out bad ones. Others note that this could lead to a “race to the bottom” in which states will forego
regulation to attract business. Whatever ones perspective, the ideais thatjurisdictional competition
affectslaw.

Although some have proposed thatasimilar dynamicaffects national constitutions (Law 2008),
we are somewhat skeptical. Inaworld of territorially defined nation states, populations are not able to
“vote with theirfeet”, emigrating freely to jurisdictions offering attractive rights packages. Noris capital
likely to be affected by aset of rights primarily directed at national publics. While one might think that
theright to freely repatriate capital would be of value to firmsin a global economy, suchrights are
relatively rare in national constitutions (only 20 constitutions of more than 900 in our data even
mention foreign capital). There is, crucially, an excellent “substitute product” availableto provide capital
with protection:internationaltreaty instruments. Inrecent decades, bilateral investment treaties
(known as BITs) have spread around the world (Elkins, Guzman and Simmons 2007), and these typically
provide important protection forforeign capital. Adjudication of violations occurs outside the host state,
so that foreigners can have confidence they will be treated fairly. Many trade agreements, such asthe
European Union Treaty or the North American Free Trade Agreement, also provide investor protection
(Baccini and Urpelainen 2013). With these substitutes easily available, why would investors care much
abouta national constitution? Inshort, we doubtthereis eitherarace to the top, or a race to bottomin
constitution-making. Qualityimprovements, if any, must come from anothersource than jurisdictional
competition.

Anotherchallenge for constitutional innovation is that of knowledge. Most constitution-makers
have neverengagedinthe project before and will neverdo so again. Furthermore, inthe constitutional
context, itis enormously difficult to identify whether a particularinstitutionis likely to be effective or
not, as success depends on a complexinteraction between institution and context. Social science has
not generated very many “best practices” for constitution-makers, even if policy makers and academics



continue tosearch for them. Issueslike how to deal with ethnic conflict, the merits of presidentialism
and parliamentaraism, and design of constitutional adjudication have not been definitively resolved.

There s, thus, incomplete information on the impact of choices. Evaluatingsuccess orfailureis
itself adifficult task, to which whole subfields of social science are devoted, but profound challenges
remain. Itisdifficulttofind measures of success. Asa result, we simply do not know the effects of
many institutions. Even anissue such as the relative merits of presidentialism and parliamentarism,
which absorbed much attentioninthe field of comparative politics fortwo decades, has not generated
much prescriptive guidance (Cheibub 2007).

One of the lessons of this literature is that context matters, and drafting a national constitution
involves making choices aboutinstitutions fora particular context. Whethera particularinstitution
workswill dependin partontheinstitution, butin part on the context. Forexample, abicameral
legislature might be agoodideafor the United States, but be less appropriate for Tonga or Tuvalu,
which have much smaller populations and, hence, may be less able to afford alarge legislature. Aright
to herdreindeer makes sensein Sweden but notin Swaziland. If adrafteradopts an institution and
observesfailure, itis hard to know whetherthatfailure is because of the institution and itsin herent
properties; because of the context, in which any plausible alternative would also have failed; orsome
interaction between the two. Thereisalack of usable social science knowledge available;indeed one
motive for our broader projectisto facilitate greaterlearning about the consequences of constitutional
choices.

In short, there are few best practices or universal rules in constitution-making, creating akind of
epistemicproblemfordesigninginstitutions. There isslim possibility forthe kind of experimentalism
that has been celebrated in otherareas of publiclaw, inwhich there is a regularinteraction between
courts, litigants, and legislators (Sabeland Simon 2004).

A furtherchallenge forinnovationis the scarcity of time. Drawing on work by Elkins et al. (2009),
we note that national constitutions are often negotiated in complex, contentious processes thatinvolve
political struggle. Writingis costlyintime and negotiation, and creating something new is especially
costly. The problems associated with scarcity of time are exacerbated by the fact that most
constitutional drafting efforts have tight deadlines. Most constitutions are not drafted for 20 years, like
Myanmar’s constitution. Egypt’s experience is more typical, where President Morsi required the
constituentassembly to finish drafting the constitution in one overnight session. Of the 86 constitutions
for which we have data onthe duration of the drafting process, half were drafted in eight months or
less, and more than 25% were draftedinlessthan 4 months (Ginsburgetal 2009). One cannotexpectto
observe muchinnovation when drafters are not given the time toinnovate.

Constrained by time and political pressure, lacking experience, and without much useful social
science knowledge todraw on, the constitutional drafterisin a difficult position. In such a circumstance,
there are few incentivestoinnovate, and we are likely to get under-production of new institutions. The
far safer, and quicker, course isto look around to other countries’ experience and to borrow institutions.
For example, Professor Karol Soltan of the University of Maryland was advising the Kurds inthe
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constitutional negotiationsin Iraq. He suggested a modified version of the Belgian constitutional court
as a possible institution. The drafters responded by asking him what country used the particular
proposed model, and Soltan had had to reply that none did. That was the end of the discussion. Even
withoutrisk aversion, boilerplate provisions drawn from powerful models may be particularly attractive
when negotiating time and resources are scarce. Drafters are likely to choose provisions perceived as
“fitting” from the menu of available options provided by other countries’ constitutions (Weyland 2005).

What institutions are likely to be available for off the shelf inclusion in a constitution? There are
two primary sources of material for constitution-makers: national history and international institutions.
We expectthatthere will be agood deal of inertiain the drafting of constitutions, and national patterns
of institutions are likely to be retained across serial constitutions in a country’s history. If a constitutional
draftingcommission decides tolook outsidethe inherited text, they will tend to look abroad.

In general, constitutions within asingle country do exhibit agood deal of serial similarity across
time. The set of institutions adoptedin the very first constitution in a country’s history tends to be very
sticky; indeed, in one recent paper, we find that the initial set of institutions is abetter predictor of
institutional structure than whether the regime adopting the constitutionis authoritarian ordemocratic
(Elkins, Ginsburg and Melton, forthcoming). Thisis consistent with the notion that constitution-makers
have little incentive to experiment.

Anotherveryimportant source of informationis the international community. While
constitutions have always been written in transnational contexts, thisis especially true in aglobal era,
when a plethora of international organizations, bilateral donors, non-governmental organizations,
academics and civil society groups may wish to weigh in on the contents of a national constitution.
Some organizations, such as the Venice Commission set up in the aftermath of the fall of the Soviet
Union, provide regular commentary on the drafting of new constitutions, constitutionalamendments,
and judicial decisions (Venice Commission 2010). International organizations also helpinterpret
national documents (Dixon and Jackson 2012), in turninforming other efforts at constitutional design.
Outsiders subsidize the accumulation of information, which may lead to borrowing or migration
(Choudhry 2008).

All thisis not to say that innovation or experimentation never occurs in constitution-making. But
it will requiresignificant pressure, either from within the elites bargaining overthe constitution orfrom
social forces outside of it. Significant domestic political pressure will have to come fromsocial
movements orfrom elite bargains. Inshort, politics matter forinnovation.

The constitutionalization of new rights, which we call rights innovation, occurs when current
social arrangements are so unstable as to meritinclusion of anew provision in the formal constitutional
text. Thisisa political decision thatreflects either the demand for new forms of protection by mobilized
groupsin society orthe supply of symbolicprotections by political elites. Forinstance, there is
significantanecdotal evidence that “new” constitutional rights are introduced in response to domestic
social movements. Considerthe women’s movement that mobilized around passage of the righttovote
inthe 19" amendmentinthe United States; the “sanitarista” movement in Brazil that pushed forthe



constitutionalization of the right to health inthe country’s 1988 constitution (Weyland 1995); or the
environmental groupsin Bolivia that pushed forthe environmental rights in the country’s 2009
Constitution. Giventhe inertia of the constitutional status quo, we do not expect thisto be common
withoutsignificant effort from powerfulinterest groups. The inclusion of new rights also, typically,
accompanies critical breaksin a country’s history. Withoutthe entry of womenintothe laborforcein
World War | inthe United States, the end of authoritarianrule inthe 1980’s in Brazil, or the rise of
populisminrecentyearsin Bolivia, we might not have observed the constitutionalization of any of the
rightsinthe examples above. Rights, afterall, do nothave a determinateorfixed meaning, butare
claimsinvoked in particular times and places by those seeking to advance ide as of justice or liberty.

Technological change isimportanttoo, both for creating new social demands and new means of
channeling political activity. Considerthe noveldrafting of the (unadopted) constitution of Iceland in
2010. A group of 25 citizens, elected by the national public, formed a constitutional drafting
commission. They soughtto solicit publicinput, and set up a Facebook page, iterating draftsand
incorporating comments on aweekly basis (Gylafson 2012). Technology thus facilitated public
mobilization and input, and the result was a modest degree of innovation inthe form of a new right
never before found in national constitutions: citizens cannot be prevented from using the internet (Art.
14 of the draft).

Existingaccounts fitinto this general framework. Writing about established industrial
democraciesinthe British tradition, David Erdos (2010) articulates a postmaterialist trigger thesis, which
arguesthat a triggeringeventis necessary to spark political elites into adopting a bill of rights. Thus, in
Canada, a bill of rights for all Canadians became animportant projectin the aftermath of the struggle for
Quebecindependence. InAustralia, in contrast, political stability meant that there was neverareal
consensusonthe needfora bill of rights and so one was neveradopted. Rightsadoptionfollows
significantsocial pressures.

Gabriel Negretto’s recent study of constitution-makingin Latin Americais also consistent (2013).
Negretto provides what he callsatwo-level theory of constitution making as involving both cooperation
and distribution. All parties would like to have a constitution that provides publicgoods and generates
functioninggovernment. Thisisthe level on which there isagreementaboutbasicinstitutions, and in
Negretto’s viewexplains why there is agood deal of serial dependence in constitution, unlessthereisa
major crisisin governance. Butconstitutions are also made by politicians who will seek to secure
partisan advantage. We thus see political competition overthe distribution of power in constitutional
design. Negretto considers this asecond level of constitutional design, and it explains why there is not
perfect path dependency. Rights, in his view, have no distributive consequences. While this seems
overstated, it makes sense thatthere would be agood deal of inertia from one constitutionto another.

In short, we believethat constitution-makers have relatively few incentives to innovate and
there will be agood deal of continuity from one constitution to anotherina country’s history. We
expectthat wheninnovations occur, they will either occur early in countries’ constitutional histories or
around periods of major political change, in which political forces mobilize around particular
innovations.



Methodological Considerations

Our focusissquarely on constitutional texts. We recognize thatinnovationalso occursinthe
interpretation of texts; in adjudicative techniques; in the design of interpretive bodies; and in the
inclusion of limitation clauses that may reduce the scope of a right. But ourimmediate focusison
constitutional drafters and theiradoption of discrete formalrights.

In the analysis below, we use aset of 117 rights identified through the Comparative
Constitutions Project. The completelist of rightsis foundinthe Appendix. Ourselection criteriaare
related tothose forour broader project, and combined inductive and deductive methods. We first
generated alist of variables that we had foundin an earlier survey of national constitutions (van
Maarseveen andvander Tang 1978); we then consulted several prominent constitutions and consulted
with our internationaladvisory board to expand the list. We note that virtually all constitutons do
include somerights.* However, noteveryrightin ourbroadersurvey was actually foundina
constitution: we had imagined that there might be a national constitution with arightto same -sex
marriage but did notfind any. Some rights, such as Peru’s grant of a right to indigenous citizensto be
free of taxes, are only found in historical texts.

For purposes of this paper, we have coded a number of United Kingdom statutes that predate
the development of modern constitutionalism, beginning with the Magna Carta (1215). We relyona list
of statutes generated and maintained by the Constitution Unit at the University College London to select
these documents. Because our primary interestis the modern era, ourfocusison innovations beginning
in 1789.

We should make clearthat the use of the term innovationis not meantto indicate that
constitutional drafters themselves “invent” new rights. Clearly constitution-writers are not operatingon
blank slates. Rights originate in court cases, populardocuments and statutory legislation before they
everenterthe universe of constitutional design. In some sense, our question aboutinnovationisreally
a question about which rights-claims gain sufficient force to cross the threshold of constitutionalization.
In this regard, a particularly informative line of inquiry concerns rights that could have been
constitutionalized but were not.

For our limited purposes, aninnovation occurs the first time arightis constitutionalized. Given
this definition, itis perhaps not surprising thatagood deal of innovation occurs inthe early years of the
period of modern constitutions. For some rights, there was latent demand for constitutionalizationin
the late 18™" century but no modern constitution to satisfy that de mand. The creation of the modern
constitutioninthe United States and other countries provided an opportunity to constitutionalize a
number of rights that would have been previously entrenched had there been aninstrumentto doso.

4 There are a small number of exceptions that failed to includeanyrights: France’s 1875 constitution, Haiti’s 1811
constitution, Latvia’s 1922 constitution, Lesotho’s 1983 constitution, Malawi’s 1966 constitution, Mauritania’s
1985 constitution, Poland’s 1992 constitution, the Soviet Union’s 1924 constitution, South Africa’s 1961
constitution,and Thailand’s 1976 constitution



We leave unarticulated rights out of the analysis for practical and theoretical reasons. The
practical problemisidentifyingthat whichis not written down. Theoretically, we must make clearthat
itisnot ourintenttoidentify the setof rights actuallyin operationin any particular context. There may
be non-enumerated rights in any constitutional orderthatare so widely understood and accepted, there
isno needtowrite them down. However, the object of ourstudy isthe textsthemselves, which we
view as acts of purposive institutional design. Elaboratingarightina constitutional textindicates, we
think, a certain level of importance orsalience to the drafters of the constitution. We are, thus, less
interested inthe “true” set of rights enjoyedin any particular context so much as what the enumerated
setis.

This pointalso dovetails with the fact that listings of rights are plural. Any particular
constitution-making exercise will incorporate only some of abroad menu of potential rights; no
constitutionincorporates all of the rightsincluded in oursurvey. Where doesthe menu come from? As
a general matterthe list comes from the rights provisionsin other countries’ constitutions, court cases,
international treaties, and in some cases even the ideas of acade mics and social entrepeneurs. Ifthese
rightsinteractindistinctive ways, one might think of innovation as the adoption of new, distinctive
combinations of rights, notfound in other countries. By analogy, adinerwho combinesitemsfroma
buffetina unique way might be considered aninnovatorin some sense. But this definition risks making
innovation nearly universal, and consequently uninteresting.

Our focus on rights that cross the threshold of formal constitutionalization leads to the
possibility of type Il error, as we will miss rights that fail to make it into the formal constitution. Asan
example, considerthe Equal Rights Amendmentin the United States, which failed to pass the threshold
of 38 state ratifications by 1982. It had originally been proposed in 1923, finally passed both houses of
Congress by a 2/3 majorityin 1972 and had been ratified by 30states by 1982. It enjoyed, by this
measure, overwhelming political support. Yet some opponents argued that it was unnecessary because
the rights were already protected underthe Constitution. The US Constitutioniscoded inoursurvey as
having no general guarantee of equality based on gender, though in some sense the 19" amendment—
givingwomen the right to vote —can be seen as launching a much broader anti-subordination agenda
that changed the small-c constitutional understandings of gender (Siegel 2009). Consideralsotheill-
fated Child Labor Amendmentto the US Constitution, approved by Congressin 1924 as a reaction to
Supreme Courtrulings thatupheld child labor. It almost achieved the required 2/3 majority of states,
but lost momentum with the passage of the Fair Labor Standards Act, that accomplished many of the
desiredreforms.> Ineach of these cases, political proponents of constitutionalization of rights got much
of whatthey desired through subconstitutional change or new interpretations of existing rights.

> Two other amendments came within a singlevote of passingthe US Senate: the Flag Desecration Amendment in

2006, which sought to overrule Texas v. Johnson; and the Bricker Amendment in 1954, which sought to limitthe
ability of the government to enter into foreign human rights treaties.



Althoughthere is certainly a possibility of type Il errors, these will place few practical limits on
the analysis conducted below. Afterall, we stillobserve atremendous amount of variationin adoption
rates of the formal rights that are included in ouranalysis. Some rights are included in the vast majority
of constitutions written since 1789 (e.g. freedom of expression), while others are includedinonlya
handful (e.g. the rightto beararms). Perhapsthe mostimportantlimitationisthatwe cannotinfer
anything about why some rights eventually get constitutionalized and others do not, but that isnot our
emphasis below. Instead, we focus on why some constitutions are innovative and others are not, which
we hope will provide someinsightinto the conditions under which constitutional innovations occur.

When Do Rights Emerge?

Table Alin the Appendix presentsthe 116 rights that are subject to our inquiry and notes the
national constitutional documentin which they made theirfirstappearance. Severalthings stand out.
Many rights, approximately 45% (55 out of 116) make theirfirstappearancein an early UK statute, the
US Constitution or Bill of Rights, orthe French Declaration of the Rights of Man, eitherinits original or
1793 version.® These foundational documents were, by definition, highly innovative. Nearly halfof all
rights ever “invented” in constitutional texts appear before 1795 (See figure 1). While the initial
constitutions were, by definition, the only available models for those that came immediately thereafter,
the substantial changesinthe social and political environment sincethe 18™ century mightleadtoan
expectation of somewhat more innovation. However, asillustrated in figure 1, innovation tapered off
dramatically after 1850. 75% of the rightsin our survey (89 of the 116) were first observedinanational
constitution written before 1850. Of the remaining 29 rights, half (15) firstappeared duringthe
interwar period (1917-1940). There have only beenfourrights thatfirstemerge after since World War
II: equality regardless of sexual orientation (Brazil’s constitution of 1988), the indigenous right to
participate in certain acts illegal forthe non-indigenous population (1986 amendmentto India’s
constitution of 1949), a specificindigenous right to form political parties (Bolivia's constitution of 2009),
and the right to enjoy the benefits of science (Poland’s constitution of 1952). Thisitselfisinteresting
given the widespread perception that the second half of the 20th century is the era of rights (Henkin
1990).

Anotherinteresting observationis the spatial variance ininnovation. We already noted the
importance of the early French, UK, and US constitutionalinstruments. Other constitutions that created
multiple constitutional rights are Haiti’s 1816 constitution (eight rights), Switzerland’s 1848 constitution
(fourrights), CostaRica’s 1844 constitution (threerights), and Finland’s 1919 constitution (threerights).
In addition, anumber of constitutions added two rights to the international menu: Spain’s 1808
constitution, France’s 1814 constitution, Chile’s 1822 constitution, France’s 1848 constitution, Austria-
Hungary’s 1849 constitution, Germany’s 1919 constitution, Czechoslovakia’s 1920 constitution, and
Peru’s 1933 constitution. In all, 88 of the 116 rightsin our survey were first constitutionalized in just 17
constitutions. Two things are notable about these 17 constitutions. First, five of them are from France.

6 The Polish Constitution of 1791 contained very few rights provisions,and all weredirected at the nobility.
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20% of the rights in our survey were first constitutionalized in France. Itappearsthat France isindeeda
wellspring of liberté and egalité. Second, several of the constitutions listed above were producedin the
global periphery, including Haiti’s 1816 constitution, Chile’s 1822 constitution, Costa Rica’s 1844
constitution, and Peru’s 1933 constitution. Bolivia’s recent grant of rights to nature itself follows this
trend.

Anotherimportant pointis that mostrightsfirstappear as national rights. Only one right—that
to free scientificinquiry—firstappeared in aninternational instrument: the Universal Declaration of
Human Rightsin 1948. That right was not first constitutionalized until it was entrenched in Poland’s
1952 constitution. Rightsare, initially at least, a national practice, rising up to the internationallevel
later. Yet we also observe thatinternational human rights instruments have had a profound effecton
the choices made by national constitution makers. Ginsburg, Elkins and Simmons (2013) show that those
rightsincludedinthe international bill of rights (the Universal Declaration, the International Covenants
of Civil and Political Rights and Economicand Social Rights) had a powerful focal effect on national
drafters who adopted constitutions thereafter.

Our immediate concernis the sources of innovation. What are the determinants of innovation
in constitutional rights? We use asample of 689 constitutions, of which 45 are “innovators”. (We
exclude fromthe analysis a small number of constitutions that we have not yet coded.) Table 2 provides
some descriptive statistics. Innovationis slightly more likely to occurin a country’s first constitution. But
it does notseemto matter whetherthe innovative constitutionisreplacingashort-lived orlong-lived
one.

Recall our expectation thatinnovation will be the exception, and will follow significant political
change or turmoil. We examine two indicators of political conflict. Oneisanindicatorof regime
change. To measure regime change, we use datafrom the Unified Democracy Scores, anew meta-
indicatoraggregatingthe various indicators of democracy (Pemstein etal. 2010). Perhapsintuitively,
transitions to democracy sometimes resultininnovation, but transitions to autocracy neverdo. Aswe
show inanotherrecent paper, authoritarian constitutions tend to converge towards democratic
constitutions overtime (Elkins etal. 2013). We speculate that thisindicates a continual process of
lagged adaptation by authoritarians, who seek to model theirtexts on those of their democratic
counterparts. Democrats innovate in the formal constitution, while dictators tend to imitate formal
democraticinstitutions, saving theirinnovations forthe informal realm.

The other indicator of political conflict measures the extent of domestic political conflictina
givenyear. Here we use data from Banks (2010), which captures whetherornot there were any
assassinations, general strikes, instances of guerrillawarfare, government crises, purges, riots, or
revolutionsinthe previousyear. The dataare only availablefrom 1919-2010, a period whenfew rights
were first constitutionalized. However, of the innovative constitutions written during this period, most
(8 out of 14) were written after periods of domestic political turmoil. Furthermore, the three
constitutions not correlated with Banks’ measure of domestic political conflict are all associated with
political conflict more broadly defined. The Estonian Constitution of 1920 is associated with its warfor
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independence; the Brazilian constitution of 1988 is associated with the regime change thattook place in
the early 1980’s; and the Bolivian constitution of 2009 is associated with the populist revolution that
sweptthrough Latin Americainrecentyears (King 2013).

We also derive cut-pointsto mark the different eras. We see that most of the innovators
occurred between 1826 and 1925, but that the probability of innovation was higherinthe earlierera,
hardly a surprise because of our definition of innovation. Regionally, mostinnovators are found in Latin
America, though Western European and North American constitutions (which tend to be more stable
and so are fewerin number) are more likely toinnovate.

One feature notincludedinthe table isthe duration of the drafting process. Asnoted
previously, we have dataonthe duration of draftingfor 86 constitutions, but due to datalimitations,
only 6 of these constitutions are rights “innovators.” Asaresult, itis hard to say anything definitive
aboutthe effect of drafting duration oninnovation, though intuition might expect that the more time
devotedtodrafting, the likelier that genuineinnovation might occur. That said, each of the six
innovators for which we have data on drafting duration took more than six months to produce. Thisis
some evidence thatlonger drafting processes are more conducive toinnovation, but more dataon
constitutional draftingis necessary to corroborate this evidence. Inthisregard, future research should
alsolookinto whether features of the drafting process—forexample, the levels of public participation,
or the type of constituent body--affect the likelihood of innovation. Perhaps certain groups are more
likely to take the time toinnovate orare less wedded to the status quo (e.g. ordinary citizens) than
othergroups(e.g.the legislature).

To summarize table 1, innovation in constitutional rights is primarily associated with two factors:
the pointit appearsina country’s constitutional history and the presence of political conflict. Notably,
the numbersintable 1 understate the importance of these factors because the analysis takes place at
the level of the constitution, ratherthan the level of the right. However, all of the mostinnovative
constitutions are associated with political conflict. The UK Bill of Rightsis associated withthe Glorious
Revolution; the US Constitution and Bill of Rights are associated with the American Revolution; the
French Declaration of Rights and early constitutions are associated with the French Revolution; and the
Haitian 1816 constitutionisassociated with asocial revolution that extended rights to minority and
indigenous groups. (Admittedly, virtually any period in Haitian history is associated with political
conflict.) Notonly were these constitutions associated with conflict, but the US and French constitutions
were amongeach country’s first. Thisistrue of a number of other innovative constitutions mentioned
inas well (e.g. Spain’s 1808 constitution, Estonia’s 1920 constitution, etc.).

The Spread of Constitutional Rights

We have already observed that mostrights were first constitutionalized near the start of the
modern constitutionalerainthe late 18" and early 19* centuries. However, thistells us little about
when non-innovator countries firstadopted theserights. Itturnsoutthat thereislittle relationship
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betweenwhen aright was first constitutionalized and its prevalence in national constitutions today. For
instance, of the rights first constitutionalized priorto 1800, some are in more than 90% of the world’s
constitutions today while othersare in only afew. Thissection attemptsto explain how we arrived at
the current distribution.

Let us begin with the conventional narrative identified in the Introduction. Traditionally, the
spread of rights isthought to have occurredin three waves orgenerations (Vasak 1979). All of the
“popular” rights are thought to be associated with one of these three waves (Marks 1981, p. 440), and
each wave correspondsto a different revolutionary movement. The firstis associated with the
American and French revolutionsin the late 18™ and early 19 centuries. These revolutionsleadtothe
constitutions of the American states, the United States Declaration of Independence (1776) and Bill of
Rights (1791), as well asthe French Declaration of the Rights of Man (1789 and 1793). These documents
entrenched anumber of negative civiland political rights in the domesticlaw of the United States and
France and established a precedent that other countries soon followed. By the end of the 19 century,
mostindependent countries had written constitutions where they entrenched numerous civil and
political rights.

The second generation of rights is associated with the social revolutions that occurred in Europe
(and elsewhere) inthe late 19 and early 20™" centuries (Marks 1981, p. 440). The rightspopularized
duringthis period were informed by Marxist writings. They were formalizedin positiveterms and are
oftenreferredtoas socioeconomicrights, such asthe rights to education, health care, social security,
etc. Constitutions written duringthis period, like Mexico’s 1917 constitution or Russia’s 1936
constitution, included numerous socioeconomicrights and seta precedent used by many subsequent
constitutions.

The third generation of rightsis associated with the anti-colonialist revolutions that occurredin
much of the developing world inthe wake of World War Il. These revolutionsledtothe creationofa
large number of new statesinthe immediate post-war period. A majorconcern forthese nations was
self-determination and nondiscrimination. Not only were the declarations of independence made by
these nations situated in the language of self-determination, but the countries created during this
period were highly heterogeneous, oftenincluding both indigenous groups and former-colonizers. The
challenge of integrating adiverse population into a nation-state that faced these newly formed
countries puta spotlight onthe issues of equality and nondiscrimination at a global level. The resultwas
the recognition of equality and nondiscrimination as universal norms. South Africa’s constitution of
1996 is a classicexample of a constitution with explicit protection of different groupsin society.

The three generations of rights reflect changes in the status of these rights. Each generation
marks an increase inthe awareness of a particular class of rights, with a different class of rights entering
theinternational dialogue at each new generation, andisintimately tied to a particularrevolutionary
movement. The victors of each movement wrote constitutions to commemorate their achievements.
The rights entrenchedinthese iconic constitutions not only helped resolve the conflicts that prompted
those revolutions, butthey setaprecedentforthe rights that should be included in future constitutions
writtenin othercountries.
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The “generation of rights” hypothesisimplies that there were systematicchangesinthe
acceptance of certain rights at three key pointsintime: 1) the early 1800s, 2) the early 1900s, and 3)
the 1960s. If this hypothesisis correct, then we should observe systematic changesin the entrenchment
of certainrightsin national constitutions during those same time periods. We test this hypothesis using
a change pointmodel toidentify breaks in the adoption rate of constitutional rights overtime. A change
point model estimatesif there isapoint(t) at which the statistical properties of asequence of
observations change (Killickand Eckley 2011). Here, the sequence of dataisthe “accepted” rightsinthe
international rights dialogue in each yearfrom 1800 to 2010, denoted as R;= (R1s00, R1go1,-+-yR2010)-
Estimating a change point model involves testing the likelihood that some statistical property (e.g. the
mean or the variance) is different between the sets (Riggg,...R) and (Ru1,...R2010). The model first tests if
there are one (or more) T inthe sequence usingalikelihood-ratiotestand, if there are one (ormore)
points where the statistical properties of the sequence change;itthenidentifies the point(s) inthe
sequence where that (those) change(s) is most likely to take place. Thus, the presence of, number, and
location of any change points are all treated as unknown quantities and detected by the model.

We use the changepoint package in the statistical program Rto test for changesinthe mean
number of rights “accepted” by the international community.” The onlyinputinthe change point
model estimated belowisthe number of rights “accepted” by the international community in each year
from 1800 — 2010. We consideraright “accepted” by the international communityifitis
constitutionalized half of the constitutionsinforceinagivenyear. We referto thisas the “median”
constitution, which we identify in each year underanalysis. The median constitution changes
dramatically between 1800 and 2010. The onlyrightincludedinthe medianin 1810 isfreedom of press,
but by 2010, the median consisted of 46 rights.

Of course, one mightargue that callingaright “accepted” once itis entrenched in 50% of
constitutionsisarbitrary. Why notuse 40% or 60% or an even more extreme percentage? Totest the
robustness of our results to this decision, we alsolook atthe numberof rightsin the “average”
constitutioninforce ineachyear. We calculate the average constitution by determining the number of
rightsin each constitutioninforce ina yearand calculating the mean of that distribution. Like the size
of the median constitution, the number of rights in the average constitution hasalsoincreased
dramatically overthe last 200 years, from around 10 in 1800 to about 48 in 2010. The advantage of
looking atthe average constitutionisthatrights donot needtosurpass any threshold to be included; it
isjust a measure of the numberof rightsin a constitution. The disadvantageisthatthe average
constitution fails toidentify agreed uponrights;instead, itis acombination of agreed uponrights and
more peripheral rights that are country-specific. Asaresult,the average constitutiontendstoincludea
few more rights than the median constitution, and the size of the average constitution tends to lead the
size of the median constitution. Although we preferthe median constitution as an analyticconstruct,

7 Specifically, we estimate a model that looks for changes in the mean and variance usingthebinary segmentation
method to identify the optimal number of change points. We allow for a maximum of ten change points (i.e. we
allowthe model to identify up to eleven generations of rights) and reject all change points where the probability
that the difference in means andvariances equals zerois less than 0.000001.
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we provide the estimates change points from both measuresin the analysis belowto demonstrate the
robustness of our results.

Figure 2 illustrates the number of rightsincluded in the median and average constitution from
1810 to 2010. Inthefigure, the dashed, vertical reference lines indicatethe breaks identified by the
change point model, and the solid, horizontallines indicate the mean number of rights associated with
each period, orgeneration. Contrary to the conventionalliterature, our dataindicates thatthere have
been fourgenerations of rights. Lookingfirstatthe panel onthe right, that panelillustrates the four
change pointsinthe median constitution. The firstoccurred between 1800 and 1867 and is associated
with consensus on about 8 rights. The second occurred between 1868 and either 1962 and is associated
with consensus on about 15 rights. The third occurred between 1963 and 1989 and is associated with
consensuson about 19 rights. The fourth occurred between 1990 and 2010 and is associated with
consensus onabout 38 rights.

Notably, the fourgenerations identified by the median constitution are almostidenticalto the
fourgenerationsidentified by the average constitution inthe left panel of figure 2. There are two main
differences. First, the number of rights associated with each generation by the average constitutionis
largerthan the numberidentified by the median constitution. Thisisto be expected because the
average constitutionisamore liberal measure of the number of rights accepted by the international
community. Also, asnoted above, itisaleadingindicator becauseit contains both well accepted rights
and rightsthat are not yet widely recognized by the international community. The second difference is
that the second change point occurs in 1963 in the estimates based on the median constitutionandin
1945 inthe estimates based on the average constitution. Ourinterpretation of this difference relates
to the fact that the average constitutionisaleadingindicator of accepted rights. There wasalarge
increase inthe number of rightsincluded in constitutions after World War I1, but it took some time, and
the creation of dozens of independence constitutions in southern Asiaand Africa, before the new
consensus generated by the Universal Declaration of Human Rights become apparentinthe median
constitution.

The resultsinfigure 2 suggest thatrights expandedinfourwaves, notthree. The first two
expansions took place in the 19% century, and the second two took place in the second half of the 20t
century. Contraryto existing scholarship, we find little evidence of an expansion surrounding the
socialist revolutions or World War | in the early 20" century. Thereisa slightincrease inthe number of
rightsincludedin the average constitution around 1918, whichisidentified by the model if we were to
use a slightly less stringent criterion for rejecting change points. However, if we allow that change point
to exist, the expansion associated with the 1945 wave (right panel) decreases dramatically, to only two
additional rights. Moreover, the expansionin 1918 is not really associated with socialand economic
rights, as mostsocial and economicrights foundinthe 2010 median constitution had already appeared
in constitutionsin earlierwaves. Lastly, and perhaps mostimportantly, regardless of how we estimate
the model, all rights expansions priorto 1990 are relatively modest, atleastin comparisonto the
expansionatthe end of the Cold War, which doubled the number of rights in the median constitution
and increased the number of rightsin the average constitution by 50%.
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Of course, the three generations of rights hypothesisis as much about expansionsin the
different categories of rights asitis about the timings of those expansions. Thisissomethingthatwe
lose by lumpingall 116 rightsin our sample into one aggregate measure. One could argue thatsuchan
approach biases ouranalysis against finding the conventional three generations of rights. To alleviate
this concern, we recalculated the median and average constitutions, stratifying by the type of right: civil
and political rights (35rights), legal process rights (22 rights), social and economicrights (32 rights), and
minority rights (28 rights).® Thisyielded a median constitution and average constitution foreach set of
rights, and we reestimated our change point model for all eight measures.

The results of the change point models estimated on each category of rights are illustratedin
figure 3. Asinfigure 2, theresultsinfigure 3provide some evidence of the three generations
hypothesis. We find the most evidence forthe first generation of civil and political rights. The top two
panelsillustrateaconsistent expansion in the number of civil and politicalrights found in constitutions
between 1810 and 1867, more than doubling the average numberof suchrights from 4 in the earliest
constitutionsto 9 by 1867.

Thereisalso some evidence foran expansionin minority rightsimmediately after World War 2.
The bottom two panelsinfigure 3 identify achange pointjustafter World War 2. However, the
magnitude of the change differs between the leftand rights panels. The median constitutio n suggests
there isa small change in the number of minority rights around 1959, increasing the number of such
rightsinthe medianfrom 1to 3, with furtherexpansion nearthe end of the Cold War. The average
constitution suggests thereisachange in the number of minority rights found in constitutionsin 1945,
at which pointthe average number of minority rights doubles from under3to 6. The differencesinthe
magnitude of the expansionin minority rights between the two measures indicates that minority rights
started to expand after World War 2 but thatit was not until the end of the Cold War that there was
convergence on which minority rights should be entrenched in constitutions. Most minority rightsin
our sample are generates of equality/anti-discrimination for different groups, so it makes some sense
that it would take time to figure out which groups deserve universal protection.

Thereisthe least evidence forthe second generation of rights expansion. The second
generation of rightsis associated with the perceived expansion of social and economicrightsin the early
20" century. The change pointsinsocial and economicrights areillustratedin the third row of panelsin
figure 3. There are five change pointsidentified when the model is estimated on the median
constitutionand fourwhenitis estimated on the average constitution. Althoughthere are change
pointsidentified in the early 20" century, the magnitude of the expansionin both measuresissmall. For
the median constitution, the number of social and economicrights expands by one in both 1904 and
1918. For the average constitution, the number of social and economicrightsincreases by onerightin
1918. The small expansioninsocial and economicrights duringthis period explains why thereisno
change pointidentified in the early 20" centuryinfigure 2. We would argue that the evidence
presentedinfigures2and 3 provide ground torejectthe hypothesis that there was alarge expansion in

8 We combined physicalintegrity rights into civil and political rights for this part of the analysis.
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social and economicrightsinthe early 20" century. Instead, itappearsthatsocial and economicrights
did not become popularin constitutions until after the end of the Cold War in the early 1990s.°

One advantage of using our concept of the median constitution toidentify acceptedrightsis
that we can be very precise about whichrights are accepted by the international community. We do
thisin table 2, which lists the rightsinclude in each expansion by the category eachrightisincludedin.
Recall that, traditionally, the civil and political rights are associated with the first wave, socioeconomic
rights are associated with the second, and group rights are associated with the third. This
differentiationis only partially supported by table 2. Althoughitistrue that most of the rights agreed
uponin the 19% century expansions are civil and political rights, general guarantees of equality, agroup
right, has always been commonin constitutions, and free education, asocial right, became acommon
feature of constitutions around 1868. The differentiation between civil and political, socioeconomic,
and group rights breaks down even furtherin the two latter periods of expansion. Ineach, there isa mix
of all three categories of rights.

This analysis seemsto defy traditional explanations of rights expansion. Notonly dorights
expandin constitutions at different pointsin history than suggested by the three generations thesis, but
multiple categories of rights are associated with each expansion. Does this meanthatthe three
generationsthesisis wrong? Itis hard to say. Rightsexpansions necessarilyoccurduringperiods of
great constitutionalchange. Asaresult, the internationally accepted set of rights could have changed
long before we witness thoserights gain prominence in constitutions, in which case the years of the
breaks revealedinfigure 2would come afterthe pointintime wheninternational norms changed. One
might also suspect that constitutions are not representative of international human rights norms
because they are purely domesticinstruments. Inany case, the resultsillustratedinfigures2and 3 at
leastraise doubts about the traditional theory, which subsequent workin this broader project will
explore.

One element of the traditional story is that the period after World War Il marked a sharp break
inthe internationalization of rights (Henkin 1990). One way to understand why our data mightbe
consistent with this particular bit of the traditional accountistothink aboutinternationalization as
involving ashiftin the level of regulation because of decolonization. Previous to decolonization, the
number of political entities in the world was much smaller. Considerthen, the possibility thatthe set of
rights governingagiven citizen did not change between say, 1930 and 1960, but the probability of that
citizenlivinginanew state was much higher. If former colonies borrowed from their erstwhile masters
(Parkinson 2007), then we would observe continuity at the national level, aspreadinthe number of
entities and thus popularity of rights, and also increased demand forinternational instruments to
regulate rights. International treaties can be usedto help organize external monitoring of national
practice, and to facilitate precommitment by national governments (Moravcsik 2000).

% The other set of rights includedin figure3 are legal process rights. The change points inlegal process rights are
noted inthe second row of figure 3. Convergence inlegal process rights has occurred relatively recently, with large
expansions inthe number of such rights inthe median constitutions in 1978 and 1989.
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The rights presentinthe median constitution are interestinginanumber of respects. First, the
rightsinthe mediantell us something about why some rights are popularand others are not. For
instance, of the 43 rightsin the median constitution in 2010, two-thirds were first constitutionalized
priorto 1800. This further highlights the importance of those early constitutional documents in
establishingatemplate forfuture constitution-makers. The French Declaration of Rights was a
particularly influential. 80% (13) of the rightsincludedinthe French Declaration of Rightsare inthe
median constitutionin 2010. Thisincreasesto90% forrightsthat are also includedinthe US
Constitution or Bill of Rights. Conversely, only 53% and 25% of those rightsincluded in the US Bill of
Rights or early UK statutes, respectively, but excluded from the French Declaration of Rights, are in the
median constitutionin 2010. The French Declaration canindeed lay claimto beingthe mostinfluential
rights-textininfluencing national constitution-makers.

Second, the rightsin the median tell us something about the importance of international
instruments. Most of the rightsin the median constitution after World War |l found theirway into
eitherthe Universal Declaration of Human Rights, one of the international humanrights treaties, or
both. In fact, there are only three rights that did not: the prohibition of censorship, freedom of the
press, and regulation of evidence collection. Notably, these are three of the five rights thatnolonger
formed part of the median constitution after the expansionin 1965, and the prohibition of censorshipis
the only rightto exitthe median constitution and neverre-enter. Furthermore, of the 86 rights included
inthe Universal Declaration of Human Rights or one of the internationalhumanrights treaties, 27
entered the median constitution between 1946 and 2010, while only 2 of the 32 rights not in the median
in 1946 entered the median by 2010. Inclusioninthe international humanrightsinstruments created
after World War Il did not guarantee a right would become popular, and exclusion did not necessarily
dooma rightto the periphery. However, the odds were inthe favor of those rightsincludedin one of
those instruments. This corroborates the analysis reported by in Elkins, Ginsburg and Simmons (2013).

The third, and final, insight from figure 2is that we may be undergoing another expansion of
rights. Notice thatin 2008 the numberof rightsin the median constitution expanded from 39 to 44.
Several protections forthe accused and one group right entered the medianin thisyear: the prohibition
of double jeopardy, protection from self-incrimination, the right to appeal judicial decisions, the right to
a fair trial, and financial supportforchildren. These are rights tolook forin constitutions written over
the nextfew yearsto determineif they are firmly situated in the median or simply ashort-term fad.

Our finding that the menu of rights has been subject to a recent wave of innovation may have
tangential relevance to the revisionist account of Samuel Moyn (201) on the history of international
humanrights. Moyn’s account takesissue with the traditional narrative that the international human
rights movementis a product of the postwar era: he argues thatdid not gain force until the 1970s, after
the decline of utopian political projects associated with decolonization and communism. While activists
depict human rights as being of ancient vintage, Moyn argues that they are in fact recent. One potential
implication of Moyn’s accountis that one would expect to see acceleration in the articulation of rights
beginninginthe 1970s. While the change pointwe identify occurslater, it does seemthatthereisan
accelerating expansioninrights adoption in national constitutions, by our measure. Infact, accordingto
our analysis, the end of the Cold War seems to be a watershed momentin the entrenchment of
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constitutional rights. The numberofrightsin both the medianand average constitution expanded
dramatically at this critical juncture in history.

Conclusion

Few constitution-makers are as bold as Dick Fosbury. The vast majority of draftersare ina
positionin whichthey have littleincentive toinnovate. Most drafterstendto follow constitutional
patterns already established in the country’s history, orto adopt choices from earlier models and menus
(Elkins, Ginsburg and Simmons 2013). Using a sample of 116 constitutional rights, we have shownthata
significant plurality first become constitutionalized in the late 18™ century. Subsequent constitutional
innovation seems to be associated, loosely, with political turmoil, in our preliminary analysis, and is
confined to a handful of countries and constitutions.

A separate question concerns the subsequent borrowing and diffusion of rights. Usinga metric
of constitutionalization by 50% of countries, we observe four different “generations” of rights, and seem
to be in the midst of a significant expansion. One example of contemporaryinnovationis Ecuador’s
decisiontogrant, in Articles 10 and 71-74, rights to mother nature herself. Ecuador now provides
standingto citizens to petition the government on behalf of ecosystems, and mandates agovernment
duty to remedy violations. Whetherthisisaharbingeror blip, the story of rights has clearly not ended.
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FIGURES AND TABLES

Figure 1 —Histogram of Year in which Rights First Constitutionalized
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Table 1 — Conditions Supportive of Rights Innovation

Condition No Rights Rights
Innovation Innovation
Total 644 45
(93%) (7%)
Constitution Number
First 174 15
(92%) (8%)
All Later Constitutions 470 30
(94%) (6%)
Life Span of Prev. Constitution<6 238 15
(94%) (6%)
Life Span of Prev. Constitution >6 232 15
(94%) (6%)
Regime Transition
No Transition 596 36
(94%) (6%)
Autocratic Transition 9 0
(100%) (0%)
DemocraticTransition 29 4
(88%) (12%)
Domestic Conflict (1919-2010)
Absent 270 3
(99%) (1%)
Present 173 8
(96%) (4%)
Era
Priorto 1825 14 13
(52%) (48%)
1826-1925 164 24
(87%) (13%)
1926 or After 466 8
(98%) (2%)
Region
Latin America 221 22
(91%) (9%)
Western Europe, the U.S., and Canada 56 14
(80%) (20%)
Eastern Europe and Post-Soviet 84 8
(91%) (9%)
Africaand the Middle East 199 0
(100%) (0%)
Asiaand Oceania 83 1
(99%) (1%)
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Figure 2 — Change Pointsinthe Distribution of Rights from 1810-2010
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Figure 3:
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Table 2 —Rights Added to the “Median Constitution” in Each Period

Period Civil and Political Legal Process Social and Economic  Minority
1810-1867 - Freedomofopinion - Protectionfrom - General guarantee
- Prohibition of unjustified of equality
censorship restraint
- Freedom of - Principle of 'no
expression punishment
- Rightto petition without law'
government
- Rightto privacy
- Freedom of press
1868-1962 - Freedom of - Regulation of - Rightto free
movement evidence education
- Freedom of collection - Rightto own
association property
- Freedom of
assembly
- Freedom of religion
1963-1989 - Rightto universal - Right to counsel - Protection from - Equality regardless
suffrage - Right to publictrials expropriation of gender
- Punishmentfromex - Rightto jointrade - Equality regardless
post facto laws unions of race
prohibited
1990-2010 - Prohibition of - Presumption of - Supportforthe - Rightto culture
slavery innocenceintrials elderly - Equality regardless
- Prohibition of cruel - Supportforthe of religion
punishment disabled - Equality regardless
- Rightto life - Rightto health of country of

- Rightto dignity

- Prohibition of
torture

- Rightto form
political parties

- Rightto choose
one’soccupation

origin
- Rightto the
environment

Notes: Only five rights —prohibition of censorship, freedom of press, freedom of opinion, righttofree
education andregulation of evidence collection —enterthe median and thenleave. The first, freedom
of censorship, neverreentered the median. Freedom of opinion exited inthe 1868-1962 period and re-
enteredinthe 1963-1989 period. Freedom of Press, the right to free education, and regulation of
evidence collection all exited the median duringthe 1963-1989 period and reentered inthe 1990-2010

period.
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Appendix

Table Al - List of 116 Constitutional Rights

Description Innovator Year of % with
Innovation Rightin 2010
General guarantee of equality France 1791 97.4
Freedom of expression United States 1791 93.7
Freedom of assembly United States 1791 92.6
Freedom of association France 1814 92.6
Freedom of religion United States 1791 91.5
Rightto own property United States 1791 86.2
Freedom of movement United Kingdom 1215 85.2
Rightto privacy United States 1791 85.2
Equality regardless of gender Netherlands 1848 83.6
Freedom of opinion France 1791 81.0
Punishment from ex post facto laws prohibited United States 1789 80.4
Prohibition of cruel ordegrading treatment United Kingdom 1689 77.2
Protection from unjustified restraint United States 1789 76.2
Rightto life United States 1791 75.7
Prohibition of torture Spain 1808 75.1
Equality regardless of race Haiti 1816 74.1
Presumption of innocence intrials France 1791 74.1
Rightto counsel United States 1791 74.1
Rightto jointrade unions France 1848 74.1
Rightto human dignity France 1791 72.5
Rightto the environment Norway 1814 66.7
Prohibition of slavery France 1793 66.1
Protection from expropriation United States 1789 65.6
Rightto publictrial United States 1791 65.6
Principle of 'no punishment without law' United Kingdom 1215 65.1
Rightto free education Haiti 1816 64.6
Equality regardless of religion Brazil 1824 64.0
Freedom of the press United States 1791 63.5
State duty to protect culture Norway 1814 63.5
Universal suffrage Chile 1823 62.4
Supportfor the disabled France 1791 61.9
Regulation of evidence collection United States 1791 60.3
Rightto health care Germany 1919 59.8
Supportforthe elderly France 1791 59.3
Rightto form political parties Cuba 1940 57.7
Right of petition United Kingdom 1628 55.6
Rightto choose one's occupation France 1793 54.5
Equality regardless of country of origin Haiti 1816 52.4
Prohibition of double jeopardy United States 1791 50.8
Protection from self-incrimination United States 1791 50.8
Right of governmenttodeportcitizens Mexico 1824 50.3
Rightto appeal judicial decisions France 1791 50.3
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Description Innovator Year of % with
Innovation Rightin 2010
Rightto fairtrial United States 1791 50.3
Supportfor children France 1791 50.3
Rightto equal pay for work France 1791 48.1
General guarantee of social security France 1791 47.6
Protection of non-official languages Norway 1814 46.6
Right to strike Haiti 1816 46.6
Rightto speedy trial United Kingdom 1215 46.0
Equality regardless of creed or belief Bolivia 1851 45.5
Protection of stateless persons Haiti 1816 44.4
Rights of children guaranteed Haiti 1816 41.8
Equality regardless of social status France 1814 40.2
Prohibition of censorship France 1795 40.2
Equality regardless of language Austria-Hungary 1849 39.7
Rightto rest andleisure France 1791 39.2
Rightto establishabusiness Chile 1822 38.6
Rightto safe work environment Colombia 1886 37.6
Trial in native language of accused Finland 1919 37.0
Equality regardless of skin color United States 1870 35.4
Freedomtoview governmentinformation Uruguay 1830 34.4
Right to extradition Mexico 1857 34.4
Protection from false imprisonment United Kingdom 1542 33.9
Equality regardless of political party Spain 1931 33.3
Limitsinthe employment of children Mexico 1917 33.3
Prohibition of capital punishment Ecuador 1830 33.3
Rightto academicfreedom France 1795 32.8
Provision for matrimonial equality Germany 1919 31.7
Supportfor the unemployed Haiti 1816 31.7
Rightto examine evidence/witnesses United States 1791 31.2
Rightto found a family Germany 1919 30.2
Rightto protectone's reputation France 1791 30.2
Rights of artists mentioned Costa Rica 1844 30.2
Rightto inheritance United Kingdom 1215 29.6
Rightto pre-trial release United Kingdom 1542 29.6
Separation of church and state United States 1791 28.6
Rightto shelter Haiti 1867 27.0
Equal access to highereducation guaranteed El Salvador 1872 24.9
Rightto renounce citizenship Bavaria 1818 24.9
Provision for copyrights United States 1789 24.3
Equality regardless of nationality Switzerland 1848 22.8
Jus soli citizenship France 1791 22.8
Protection of consumers Switzerland 1848 22.8
Equality regardless of financial status Argentina 1826 21.7
Rightto competitive marketplace Haiti 1805 21.2
Rightto conscientious objection Ecuador 1869 20.1
Rightto reasonable standard of living Estonia 1920 20.1
General protection of intellectual property France 1791 18.5
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Description Innovator Year of % with
Innovation Rightin 2010
Rightto marry Haiti 1801 18.5
Rights of debtors United States 1789 18.5
Guarantee of due processin criminal proceedings  United Kingdom 1628 17.5
Jury trialsrequired United States 1789 17.5
Provision for patents United States 1789 17.5
Right to transfer property United Kingdom 1542 16.4
Rightto self-development Montenegro 1905 15.3
Equality for persons with disabilities Costa Rica 1844 14.3
Rightto self determination Russia 1918 13.8
Special privileges forjuvenilesin criminalprocess  Chile 1822 13.2
Equality regardless of parentage Switzerland 1848 12.2
Rightto enjoy the benefits of science Poland 1952 11.6
Equality regardless of age Finland 1919 11.1
Protection of victim's rights Poland 1935 10.1
Rightto amparo El Salvador 1886 9.0
Provisionforcivil marriage France 1791 8.5
Provision fortrademarks Austria-Hungary 1867 7.9
Right of testate France 1791 7.9
Equality regardless of tribe orclan Haiti 1816 7.4
Rightto work France 1848 6.9
Indigenousrighttointernal governance Czechoslovakia 1920 6.3
Rightto overthrow government Costa Rica 1844 5.8
Indigenous right to representation Czechoslovakia 1920 3.7
Prohibition of corporal punishment Spain 1808 3.7
Equality regardless of sexual orientation Brazil 1988 3.2
Indigenous righttovote Peru 1933 2.6
Rightto bear arms United States 1791 1.6
Indigenous righttoform political parties Bolivia 2009 0.5
Indigenous right notto pay taxes Peru 1933 0.0
Indigenousrightto certainillegal activities India 1986 0.0
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