Administrative and Regulatory State
I. Law and Administration: The Basic Concepts

A. Due Process

1. Goldberg v. Kelly, US, 1970
a) Goldberg was a welfare recipient who was challenging the constitutionality of the termination process in the welfare system.  He claimed that the practice did not satisfy due process without a pre-termination hearing.  The Court held that “the interest of the eligible recipient in uninterrupted receipt of public assistance, coupled with the State’s interest that his payments not be erroneously terminated, clearly outweighs that State’s competing concern to prevent any increase in its fiscal and administrative burdens.”
b) The current process involved an informal meeting, a letter, an opportunity for written appeal to a higher authority, a post-termination hearing, and finally an opportunity for judicial review.

c) Due Process Clause:  5th – federal, 14th – state; nor shall any State deprive any person of life, liberty, or property without due process of law.
d) History of due process

(1) The Magna Carta: “by the law of the land” ( became “due process of law”

(a) Life, liberty, and property in § 39 of the Magna Carta

(b) Magna Carta developed by the Barons – they had much to gain by keeping the King in power and maintaining government, but there were serious flaws in the system.  They wanted this structure of laws and enforcement to ensure that they would gain (and keep) the most wealth and power.

(2) Why “due process”

(a) We can’t specify all potential situations, so we bring in a formalistic process to encompass these potential issues

(b) “Due” enables the process to be tailored

e) Black dissent ( we should leave these process decisions to Congress
(1) Language argument

(2) Welfare is not property

(a) But the Court proceeds with the assumption that welfare is considered property

f) Weighing of the individual’s interest against the State’s interest
g) Brennan ( all over constitutional rights
(1) SC relies heavily on precedent and the doctrine of stare decisis
(2) This was nothing new; traces back all the way to the Magna Carta
h) Necessity leads to the pre-termination hearing

2. Board of Regents of State College v. Roth, US, 1972
a) Roth was hired one a one year contract.  After his first year, he was not rehired and no reason was given by the university.  He felt that he was not rehired because he had exercised his free speech rights and spoke against the university.  The Court held a contractual job was not the type of property that guaranteed due process.  “It stretches the concept too far to suggest that a person id deprived of ‘liberty’ when he simply is not rehired in one job but remains free as before to seek another.”
b) This is in the wake of Kent State – gives an idea of the climate at universities at the time

c) Two important questions to look at in these cases

(1) How much process is due?

(2) When does due process apply?

(a) Was there a deprivation of life, liberty, or property?

d) Crucial element of due process: giving a reason

(1) But in legislative due process, Congress never has to give a reason

3. Perry v. Sinderman, US, 1972
a) (Companion case to Roth)  Sinderman had worked in the Texas state education system for ten years, under a series of one year contracts.  After a disagreement with the board of regents, they decided not to rehire him.  No hearing or statement of reasons was provided.  Sinderman brought suit under §1983.  It was held that property and the ensuing due process is defined by existing rules and understandings of the parties, and in light of the official Faculty Guide language and previous actions of the university, Sinderman “must be given an opportunity to prove the legitimacy of his claim.”  The earlier summary judgment was dismissed and the case was remanded to determine if there was a property interest. 
b) Reliance interest played a major role in this decision

c) Liberty is defined by the constitution; property is defined by statutes (or their equivalent)

d)  “The threshold test of whether an interest is protected by liberty or property is a category rather than balancing test.  An interest must be of a certain type to qualify for due process protection.  The second step of determining what process is due to protected interests is defined in balancing terms.”
4. Arnett v. Kennedy, US, 1974
a) Kennedy was a civil service employee at the OEO.  He was terminated on a charge of an alleged bribery scheme.  He brought this suit to assert that the proceedings violated his due process rights because he had a right to a pre-termination hearing.  The Court relied heavily on the language of the relevant statute (Lloyd-Lafollette Act) and found that a post-termination hearing was sufficient to satisfy due process rights.
b) The property interest was that which was guaranteed by the statute

(1) Congress did not intend for pre-termination hearings

c) Very split Court (3-2-1-3)

d) Bitter with the Sweet opinion
5. Mathews v. Eldridge, US, 1976 
a) The issue in this case was whether the Due Process clause requires that prior to the termination of Social Security disability benefit payments the recipient be afforded an opportunity for an evidentiary hearing.  The Court held that “in light of the private and government interests at stake…and the nature of the existing procedures” no hearing was required.
b) Back to the question of “what process is due?”
c) Set out a three part balancing test:

(1) Private interest

(2) Erroneous deprivation/probable value of change

(3) Public (government) interest

(a) Goldberg only balanced (1) and (3); Mathews added the risk of error

(b) Similar to PL><B

d) Mathews ( instrumental model; Goldberg ( rights-based model

e) Deep tension between these interests at stake

B. Judicial review of administrative action
1. Miller v. Horton, MA, 1891
a) Massachusetts passed a statute which held that if it was decided by a majority of commissioners that a horse had glanders, they were justified in ordering the horse to be killed.  The owner of the horse could be reimbursed for the actual cost of killing the horse, but not for the value of the horse itself.  Miller’s horse was killed under this ordinance;  it was later discovered that the horse did not have glanders.  Miller brought this action to recover the value of the horse.  The question facing the court was whether the ordinance protected the men who actually killed the horse (the ∆s in this case) in the event of a mistaken diagnosis and whether the horse owner was entitled to a hearing to prove that the horse was healthy.  The court held that the proper construction of the statute only protected the commissioners and others involved if the horse actually had the glanders; the appropriate due process entitled the owner to a hearing. 
(1) Holmes opinion

b) Strikes upon the question of discretion ( discretion lies in the original examination of the horse, statute doesn’t touch on how they condemn

c) According to Holmes, due process requires a hearing if you are deprived of property

(1) Whether it requires a pre-action hearing or a post-action hearing is a cost-benefit analysis

(2) Most of the time, the horse owner is not in dire need

(3) There is an immediate need to kill the infected horses

d) Touches upon externalities and immunity 

e) Taking (discreet, identifiable locale/item, benefit will not be fully internalized by property owner; courts shy away from this term) v. regulation (justify to individual that in the big picture, the property owner is really better off)
(1) Is there a difference when the state is not justified to take without compensation and when the state is justified to take without compensation?

(2) Holmes sees no difference

(3) Dissent does

f) What is the difference between public safety and private benefits?

g) Regulatory State
(1) Moves value around from person to person in regulation – imposes costs on people with the ideal goal of conferring more benefits on the community as a whole and thus for the individual
(2) In the cases where externalities are severe, we have a collective action problem – we need an institution for enforcement

(3) There are self-regulating communities, but when the world starts to expand, it gets harder and harder to regulate on the goal of avoiding the world where externalities are left to fall on others

(a) The tragedy of the commons

(b) Market failure
(4) Everyone who s being regulated benefits from the regulation and we can justify the costs by the communal benefits

2. Bivens actions (§ 1983)
a) Standard argument for immunity = efficiency
(1) But, the state’s $$ is our $$

(2) The state makes the laws  .'. they cannot be subject to those laws ( pure logical argument

(3) Sovereign immunity ( sovereign not subject to laws, so does it make sense to sue the sovereign?
(a) Magna Carta weakened theory – allows for process which then governs sovereign immunity, made the sovereign subject to the laws

(4) Today in the US, the “sovereign” must agree or consent to be sued for damages

b) § 1983 provides for actions against state officials for violating the Constitution and federal law

(1) Passed by Congress (Reconstruction) to protect the 13th, 14th, and 15th Amendments for blacks in the South

(2) Only passed by “force”

(a) There was a only brief time of equal protection

(b) 1876 election outcome was unclear, House split dead even, went to the Republican Hayes only if he agreed to rescind reconstruction

(3) The idea of § 1983 was to allows suits against officials who violated Reconstruction Amendments – federal government passed § 1983 to control states (states did not actually subject themselves to this)

(4) Allows for either damages or injunctions

c) Bivens ( applied § 1983 to federal officials for violating a constitutionally protected right

d) Judicial branch subjected executive branch; executive branch subjected the states
(1) It would be rather surprising for a branch to subject itself

e) It’s tough to find the jurisdictional hook to get a federal official into court

(1) Many times, they can claim qualified immunity

(2) Π more likely to get an injunction against the state itself than monetary damages from the state official
(3) There’s also a $$ cap
f) Presence of these kinds of suits are the core of Due Process – get the opportunity to be heard in front of a tribunal different from the official in violation

g) Dividing the authority increases likelihood of accepting

h) The bodies that create immunities are likely to impose the greatest immunity on themselves

i) Bivens only applies to the Constitution, not federal statutes

C. Rules and Discretion

1. Administrative Law Treatise, Kenneth Culp Davis
a) It is good for people with the applicable information to make decisions.  It is bad for uninformed and detached people to make these decisions.

b) As between Congress and agency officials, the agencies are better suites to make rules
(1) They have both knowledge and incentive to make good rules
(2) Congress should spend time on the big picture
(a) Which really just means re-election
c) Why should Congress step in at all?
(1) Democratic body
(2) Congress appeases constituents, being pushed in both directions
(3) Agency is unbiased, bigger incentive
d) Why do we have agencies at all?
(1) Interest groups succeeded
(2) Pass the buck – the minimal thing that they could do was to create the agency
(3) Safety blanket
(4)  Interest groups now lobby the agencies

(a) Lose leverage
(b) Agencies don’t really rely on votes, don’t have same degree of influence
e) Davis ( this is a good thing!  Rules will be more fair and just – agencies are insulated, but they are still civil servants
f) From public’s perspective, might not be a good thing – less influence over outcomes – reduces democratic capacities to effect change
g) It is a trade off, but delegating authority and democratic responsiveness of decisions being made is good

h) Isolated from democratic influence
2. Boyce Motor Lines v. US, 1952
a) Congress gave the Interstate Commerce Commission the power to make their own regulatory rules.  They enacted a rule regarding the transportation of explosives which read as follows:
(1) “Drivers of motor vehicles transporting an explosive, inflammable liquid, inflammable compressed gas, or poisonous gas shall avoid, so far as practicable, and, where feasible, by prearrangement of routes, driving into or through congested thoroughfares, places where crowds are assembled, street car tracks, tunnels, viaducts, and dangerous crossings.”
b) Whoever “knowingly” violates the statute shall be subject to fines or imprisonment or both.  The ∆ drove a truck with explosives through the Holland Tunnel, resulting in an explosion that injured about sixty people.  The question was then whether the ICC regulation was a valid rule.  The majority found that the regulation was valid, in light of the presence of a culpable intent requirement and the fact that the agency adopted the regulation after much study and consultation with the trucking industry.  The case was then remanded to determine if there were practicable alternative routes and/or if the driver fulfilled the element of knowledge.  The dissent felt that the regulation was “unworkable” and “indefinite.”
c) When delegating a crime-making power to an agency, there is a higher degree of notice required
d) This regulation is necessarily vague – there needs to be an element of discretion available for the drivers
(1) There’s also a built in level of discrimination in the prosecution’s choices and the judicial sentencing
3. United States v. Caceres, 1979
a) The taxpayer met with a Government agent in connection with an audit of his income tax returns. He offered the agent a personal settlement in exchange for a favorable resolution of the audit. Three subsequent conversations between the taxpayer and agent were monitored by the Government through electronic surveillance. Two of the conversations were not monitored in accordance with Internal Revenue Service (IRS) regulations requiring Justice Department approval. Criminal charges were filed against the taxpayer for bribing the agent. The taxpayer's motion to suppress the taped conversations was granted. On appeal, a reversal was entered as to the third tape on the basis that adequate authorization had been obtained. Certiorari was granted to decide whether the evidence obtained in violation of the IRS regulations was admissible in the taxpayer's criminal trial. The Court held that all taped conversations were admissible against the taxpayer at his criminal trial because none of his constitutional rights were violated, either by the actual recording or by the agency violation of its own regulations, and the exclusionary rule was therefore not applicable.

b) ∆ was seeking to use the exclusionary rule

(1) Deterrence concern at work here – afraid that agencies won’t make any more rules if they are punished for not following them
c) Marshall’s point (dissent) – government must play by the rules
4. Forsyth County v. The Movement, 1992
a) Forsyth County had a deep rooted history of racial cleansing.  Almost 99% of the population in 1987 was white.  To address this problem, Hosea Williams planned a march.  The march was poorly attended by supporters, but the counter-protesters numbered almost 400 and the march was shit down.  In retaliation, one of the largest demonstrations in the South since the 60s took place weeks later with more than 20,000 demonstrators and 1,000 counterdemonstrators.  The event cost more than $670,000 in police protection.  Forsyth County then passed an ordinance which allowed the county administrator could charge an additional fee to anyone seeking a permit for such an event to cover expected related to the maintenance of public order.  The Movement applied for a permit, was charged an additional $100, and brought this suit, charging that the ordinance was unconstitutional under the 1st and 14th Amendments.  The Court held that the ordinance was indeed a violation of free speech, in that it gave the administrator “unbridled discretion” to base the cost on the content of the event and speeches.  
b) Heavy involvement of “civil societies”
(1) The political body of a state or nation; the body politic; An association or company of persons (usually unincorporated) united by mutual consent, to deliberate, determine, and act jointly for a common purpose
(2) Greatest counterweight to regulatory state
c) The regulation essentially takes away the power to speak one’s mind, speakers are forced to internalize the extra costs of their opposition
d) Rules must have a certain amount of definiteness

e) Why does it matter?
(1) Too much discretion to government official (this town is a prime candidate for discrimination)
(2) Injustice of internalizing opposition’s costs
f) The Rule of Law ( the law will be applied equally regardless of the party that’s before the court

(1) Principle of due process

II. Statutes and the Rule of Law
A. The Legislative Process and its Discontents
1. The Civil Rights Act of 1965
a) Legislative due process
(1) Minimum element – go through basic steps
(2) Rational basis scrutiny – must be a reason for passing the law; as long as a law is not in a specially protected area, almost anything will count, but technically speaking, there must be at least a small reason
(a) As a general matter, the legislation does have to have a reason, but they don’t have to state it and the court will read into it
(3) Formal process
2. Reparations
a) Why did this bill pass?
(1) Strategically achieved support
(2) Personalized passion (relatively unusual)
(3) The intensity of preferences on other side wasn’t even close to the benefit of the intensity of preferences on this Japanese Americans’ side ( cost < benefits
B. Legislative History, Legislative Intent
1. Pepper v. Hart, UK (1990)
a) Question regarding the interpretation of a statute outlining the appropriate taxation for teachers whose children attend their place of employment for free.  The court was debating whether the use legislative history to determine the meaning of the statutory language.  The court held, changing years of practice, that they would use the reports from Parliament regarding this statute to come to a decision in the case. 
b) The Finance Act of 1976 – “cash equivalent”, § 63(2) the cost of the benefit is the amount of any expense incurred in or in connection with its provision, and includes a proper proportion of any expense relating partly to the budget and partly to other matters
(1) 61(1)(b) cash equivalent of benefit (= tuition) (
(2) 63(b) cost of benefit (= average) (
(3) 63(2) expense to employer incurred (= marginal cost)
(a) Actual?
(b) Proportional?
c) Just how do we ascertain true meaning?
(1) Primary v. secondary meaning
d) Intent?
(1) Precedent-based argument

(2) Reasonable expectations

(3) Cost benefit

(4) Efficiency

(5) Presumptions

(6) Fairness
2. American Trucking Associations v. United States, 1939 and United States v. American Trucking Associations, 1940
a) The case presented the issue of whether the Motor Carrier Act gave to the Commission the power to establish requirements with respect to the qualifications and maximum hours of service of a broad range of motor carrier employees. The Commission had concluded that its power was limited to regulating only those employees whose activities affected the safety of operation. The district court reversed the Commission's decision. On direct appeal, the Court agreed with the Commission and overturned the judgment of the district court. The Court held that the Commission had no jurisdiction to regulate the qualifications or service hours of employees other than those involved in the safety of operation. According to the Court, if the statutory language was construed as appellee trucking association and the district court contended, it would give the Commission regulatory power that was much broader than the settled practice of Congress. The Court stated that it was particularly hesitant to conclude that Congress had intended to grant the Commission broader powers than the customary power to secure safety in view of the absence of any such discussion in legislative history.

b) Why were the truckers saying “please regulate me”?
(1) Fair Labor Standards Act – made exception of this group
(a) If ICC had jurisdiction, they don’t have to follow FLSA, CEOs didn’t want that, could have made them exempt
(b) ICC thought they were to regulate safety
(2) Why did they care?
(a) Precedent
(b) No expertise to even rely on FLSA
c) Statutory interpretation of whether the regulation included ALL employees or just employees involved in safety
(1) Context ( these are structures which derive meaning from their relationships with other words and sentences
(2) Purpose ( a statute must be interpreted in light of its purpose; pervades our practices 
(a) The legal process school of thought?
d) Fundamental job of the judiciary is to interpret statutory meaning
(1) Look to the special interest group that developed the bill
(a) Language
(b) Legislative history
(2) External histories
(a) What “evil” is the law meant to fix
(b) General external political approach
e) Public interest analysis ( drafter to serve the majority, assumes that there is a public interest for the greatest number of people
f) Public choice analysis ( small select group pushing legislation, assumes that motivations can be identified through goals and incentive interests they are promoting – how interest groups at play have compromised on an issue
(1) Descriptive and prescriptive elements
g) Plain meaning or use of legislative history?
(1) The only thing that everyone agreed on was the WORDING
(2) But, that could be dangerous
(a) “Sex” from Judge Smith
h) Textualism ( look at other words around the word or phrase in question
i) Purposive ( normative public interest viewpoint
(1) What we should do now – what we think would be good to do today
(2) Not as much about history as about the present
j) The tools:
(1) Words, plain meaning
(2) Context
(3) Compare to other statutes
(4) Precedent
(5) Legislative history
k) Pg. 8 “The commission have interpreted….entitled to great weight…”* * * 
(1) Today, this would be a classic and straightforward Chevron

(a) Agency interpreted “employee”

(b) Is it ambiguous?

(c) If yes, the agency’s interpretation will be deferred to

(i) It is reasonable
C. Statutory Interpretation in Action
1. Riggs v. Palmer, NY, 1889

a) The testator made his last will and testament giving small legacies to plaintiff daughter beneficiaries and the remainder of his estate to defendant grandson beneficiary. Defendant willfully murdered the testator and then claimed the property left to him in the will. Plaintiffs, guardian ad litem and daughter beneficiaries, brought an action against defendant. The lower court affirmed the judgment dismissing the complaint. On appeal, the court reversed the judgment and entered a decree that defendant and the administrator be enjoined from using any of the personalty or real estate left by the testator for defendant's benefit, that the devise and bequest in the will to defendant be declared ineffective to pass the title to him, that by reason of the crime of murder committed upon the testator defendant was deprived of any interest left by the testator, and that plaintiff daughter beneficiaries were the true owners of the real and personal estate left by the testator, subject to the charge in favor of defendant's mother and the widow of the testator. Defendant could not vest himself with title by crime.

b) How did the legal outcome occur?
(1) Within intention is as much in the law as the words (= Rational Interpretation)
(2) Assumption that you can determine what the drafters would have said to answer the interpretation question at hand
(3) Reasonable and rational, moral principle
c) Volenti non fit injuria ​​​ ( common law maxim that you shouldn’t benefit from your own wrongdoing; distillation of wisdom of the ages, came from cases from merry old England, not too many from modern U.S.
d) Why is this relevant?
(1) Precedential value – legislators would have wanted to write the statute in the same way
(2) We assume that common law maxims are rationally decided
(3) Stare decisis
(4) Antiquity – seem old and appealing – similar to moral reasoning
e) Legal realism?
(1) Introducing extraneous interpretation tools to get to a morally acceptable outcome
(2) Rule of utilitarianism ( overall moral consequences of the decision you make!  If you decide on a case by case basis, there could be far reaching harms, let one guy go for the greater good?
(a)  .'. it is a judge’s job to enforce morality, but here that is accomplished by applying the law
(b) While it may have been acceptable to allow this moral decision, it could open the door to disaster
(3) The law should be interpreted as literally written, except in case where the outcome would be against the universal morality and would be unjust
2. Holy Trinity v. United States, 1892
a) Petitioner church contracted with a pastor in England to come to the U.S. for employment at its church. Petitioner was charged and convicted for violating federal law, which prevented an employer from contracting with foreign laborers to come to the U.S. for employment. Petitioner challenged its conviction, arguing that the law did not apply to churches. The court held that the term "laborer" in the federal statute applied only to cheap unskilled labor, and not to professional occupations, such as ministers and pastors. The court determined that it would be absurd for the law to apply in this instant, and reversed petitioner's conviction.

b) The Church was trying to change the law!  They arranged it so that the legislators would realize how silly the law was.
c) Written exceptions were a result of their lack of union organization
d) It’s hard to change a law!
e) This moral decision is harder to justify than Riggs;  there were exceptions laid out in the written language
(1) Weak common law maxim argument
f) What is the difference between offering an interpretation and giving a rationale for a decision? (Chevron v. 706(2)(a)?)
3. Public Citizen v. Dept. of Justice, 1989

a) The President, through the Justice Department, routinely sought the recommendations of the ABA committee in making nominations for appointment of federal judges under U.S. Const. art. II, § 2, cl. 2. The FACA regulated federal advisory committees, imposing certain reporting requirements on them and making their meetings open to the public. The ABA refused the public interest groups' request for information about potential judicial nominees and the groups brought an action seeking to enjoin the Justice Department from utilizing the ABA committee's reports until the ABA complied with the FACA. The Court held that the FACA did not apply to the ABA committee. The definition of an advisory committee in 5 U.S.C.S. § 3(2) included any committee "utilized" by the President, but the Court looked to the legislative history of the FACA to determine that Congress did not intend a broad meaning to the term. The Court held that giving it a narrower meaning would allow the Court to avoid consideration of the constitutional issues of whether the FACA impermissibly interfered with the President's power to nominate federal judges or infringed on the First Amendment rights of ABA members.

b) Who’s talking to who in the FACA?
(1) Congress is talking to the President and curtailing his behavior re: policy decisions
(2) “Information forcing” “Disclosure regulation”
c) What does “utilized” mean?
(1) Relied on Trinity’s absurdity rule
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d) Kennedy’s dissent – intent
e) Majority – purpose
D. What is a statute?
1. Scalia, A Matter of Interpretation

a) Scalia is based in the school of thought that the judge’s job is just to interpret
b) This is a democracy – people vote for legislators, elected officials should determine what the law should be, the judges are there to interpret it
c) At common law, some lawmaking authority was left to the judges
(1) But common law isn’t practice under our separation of powers
d) Our interpretation of the Constitution is based on common law statutory interpretation
e) Textualism – plain meaning of the words
2. A Discourse, anonymous author, date unknown
a) Plain meaning ( when the meaning of the statute is clear, that should be the end of the matter
b) Context ( interpret in the context of the sentence and the surrounding words and phrases
c) Intent ( we have words to express meaning, and thus follows that they should be interpreted in light of that meaning; words cannot have independent value w/out meaning
d) Equity ( statutory construction by equity; often employed in common law
(1) Scalia – not truly statutory interpretation and  .'. not the judge’s job – just interpret the statute, no law making
(2) Look at statutes with the backdrop of the common law or social convention that carries a purpose to effectuate some morally praiseworthy purpose
e) Ex mente legislatorium ( almost as soon as intent was invented, a problem arose
(1) “So many heads, so many wits, so many statute makers, so many minds”
(2) Ask the living writers what the statute means
(a) “The living voice”
(3) Not formally used, but sometimes indirectly applied
f) Rule of leniety ( general idea of mercy – construe the statute in the light most favorable to the defendant (interest of the individual over the state)
g) When to interpret contrary to the written word
(1) Ex necessitate
(2) Vt euitetur iniquum ( if the end result is unjust, then it isn’t much of a law
(3) Temporis longinquitate ( you cannot get an “adverse possession” style rule against laws, very old idea that laws must grow and change with man
(a) “…that laws are mortal, as men be, and a law that was made in peace may be unmade in war, and that which was ordained to restrain and bridle the evil doings of men shall wax out of season then when men have reformed their manners”
3. SIDEBAR: THE BIG DIVIDE
	Legal Positivism
	Law as integrity

	· Separability thesis  - it is possible to specify the context of law without reference to moral principles

· Hard positivism – context of law is specified without reference to morality

· Soft positivism – very often, a system will arrange things so that law does carry reference to morality, but it doesn’t have to

· Rule of recognition – tells you whether you know if its law of not – i.e. was the rule passed by Congress and signed by the President?

· Eventually you must rest on something – if something rests on a rule of recognition, then it is law regardless of morality
	· Natural law – law must be specified by reference to morality

· Laws wherein they are so contrary to morality aren’t really laws

· Tom’s donut argument – provides backdrop and says that it IS part of the law

· Can interpret against common law backdrop without words and still be within judge’s role (equitable construction = hard work of interpretation)

· Dworkin


III. Why (Not) Regulate?
A. Theories
 of regulation: The Standard Model
1. Market failure

a) The need to control monopoly power – the natural monopolist
(1) Pricing regulations
(2) Aims at allocative efficiency
(3) Why are markets good?

b) The need to compensate for inadequate information
(1) Information costs money!
(a) Could lead to free rider problems
(2) Need to know about risks and dangers
(3) “Availability heuristic” ( people think that events are more likely when and if an example comes to mind
(a) Terrorist attack after 9/11
(4) Government action may be justified in this area when:
(a) Suppliers mislead consumers whose available legal remedies, such as private court actions, are expensive or impractical
(b) Consumers cannot readily evaluate the information available, such as the potential effectiveness of a drug
(c) The market on the supply side fails to furnish the information needed or demanded
c) Collective action problems
(1) “Prisoner’s dilemma”
d) The need for correct externalities
(1) The existence of transaction costs that make bargaining difficult
(2) Coase theorem
(3) Bargaining is impracticable because of transaction costs, regulation is a way of correcting for that fact
2. Less secure economic grounds
a) The need to control for windfall profits
(1) The object of the regulation is to transfer allegedly underserved profits from producers (or owners) of the scarce resource to consumers (or taxpayers)
b) The need to eliminate “excessive” competition
(1) Historic roots
(2) Large fixed costs and cyclical demands
(3) Predatory pricing
c) The need to alleviate scarcity
(1) Sudden and dramatic increases or sudden problems have led to the claim that allocation through market prices that will cause too sudden or too serious a hardship on many users
d) Agency problems
(1) Market forces may be distorted, generally causing greater consumption than if the buyer had to make the purchase and pay for it entirely alone
3. Redistribution
4. Nonmarket or collective values
a) Effort to promote nonmarket values, or democratic aspirations, or considered judgments on the part of some segments of society
5. Disadvantage and caste
6. Planning
7. Paternalism
8. The classic regulatory tools
a) Cost of service ratemaking
b) Allocation in accordance with a public interest standard
c) Standard-setting
d) Historically based price-setting, or allocation
e) Screening or licensing
f) Fees or taxes
g) Provision of information
h) Subsidies
i) Noncoercive efforts to produce cooperation through moral suasion or political incentives
9. Criticisms of regulation
a) Agencies have been permitted to exercise legislative-like power, and this has created some key issues:
(1) Accountability or legitimacy
(2) Liberty – administrative agencies combine the powers separated in government
10. Reform?
a) Breyer ( create an elite group that has power over other agencies – specialists who are trained in CBA and regulations, move around from agency to agency, then move into this overarching agency
(1) Resource allocation based on CBA + risk identification
b) People’s risk identification is not always in line with the actual statistics, however
c) We should keep distinct what the risks are and how much money we should spend to avoid the risks/value (the second issue takes into account people’s valuations)
d) Alternative remedies: Policy change
(1) Deregulation
(2) Mismatch ( basic mismatch between the objective of a regulatory program and the tools used to achieve that objective
(3) Economic incentives ( switch from command-and-control to economic incentives
e) Generic efforts to bring about substantive reform
(1) CBA and comparative risk rankings
(2) Encourage agencies to adopt more competitive or less restrictive proposals by imposing an “impact statement” requirement
(3) Encourage Congress and the president to examine regulatory programs individually and in detail
f) Better personnel
g) Structural change
(1) Putting independent agencies under the president
(2) Coordination
(3) Priority setting
h) Supervisory proposals
(1) Congress 
(2) The President
(3) The Courts
i) New institutions
(1) An administrative court
(2) A technical review board
(3) The ombudsman
(4) Strengthening bureaucracy
11. Reinventing the Regulatory State, Sunstein and Class Discussion
a) Availability heuristic ( readily bring to mind image of that occurrence
(1) E.g. Terrorist attack
(2) It may be rational to adjust decision but a pure form suggests that regardless of whether it’s a good or bad, if you know or can recall something, it seems more probable
(a) Fears of flying v. driving a car
b) Sunk cost error – already paid money and cannot get it back
c) Should we regulate based on public opinion when it can be SO drastically far off the empirical evidence?
d) SOAP
(1) There are 12 kinds, ranging from $0.12-3.00
(2) Behind a veil of ignorance, most people cannot tell the difference and there’s virtually no effective difference – what does this tell us?
(3) Consumer choice – why does the ordinary person buy the expensive soap?
(4) Doesn’t add any social welfare?
(5) How can we fix it?
(a) Advertising controls
(b) Very obvious to early regulators in progressive movements – simply ban advertising that doesn’t tell us anything
(c) (Why hasn’t this happened?)
e) Problems of public knowledge of risk is no different than the lack of information that people hold on a full range of other goods and services
f) This is a major problem in a democratic government
g) Breyer suggests that we create an elite group that has power over other agencies – specialists who are trained in CBA and regulation, move around from agency to agency, then move into this overarching agency
(1) Resource allocation based on CBA and risk identification
(2) Some rationalization across all agencies – supposed to happen in OMB and OIRA, but political pressures often prevent
(3) Congress is just a representation of people and/or pressuring interest groups – fundamental problem w/r/t democratic governments
(4) If one wants to achieve some kind of bureaucratic model, we’ve got a real problem
(5) All Americans would agree with a Goldilocks principle, but we’re driven by bad risk assessments
(6) How much collective time and effort went into evaluating who would win in the Super Bowl v the consequences of war in Iraq v premier sources of expenditure in the last four years in government???
h) Continuum of people’s risk assessment
(
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(1) Sometimes these analogies are built into people’s behavior – things that are low risk as per experts may actually be high risk, but reflect that people are already taking precautions because they perceive the increased risk
(2) Some consequences are worse than experts may assess
(a) Chernoble
(b) Buffalo Creek
i) “Trust the ordinary people” theory
j) We should keep distinct:
(1) What are the risks?
(2) How much money we should spend to avoid the risks/value
(a) Take into account people’s valuation
k) Advertising is regulated by the FCC
(1) Alcohol?  Anti-bacterial soap?  Absinthe?
(2) “A race to the bottom” set the lowest limits
(3) You are what you consume – builds personal identity
(4) Does illegal = immoral?
(a) Law as integrity argument – doesn’t totally work
(b) Positivism doesn’t entirely work either (disconnected)
(c) Fundamental proposition of libertarianism – it doesn’t affect anyone other than the user
(i) Although there are always externalities
(5) Consumption itself is a liberty interest, communal values are part of our liberty as well ( non-regulation?
(a) There’s a liberty – do a CBA – does it capture the value?
(b) Why are we justified in saying don’t regulate?
(i) Alcohol is the great example
(6) Whether the conditions of life that we actually live under should be taken into account when we define or defend liberties
(a) There must be a set of values other than economic incentives that play into consumerism
(7) Direct connection to regulation
l) Market-based theories FOR regulation
m) Counter arguments – maybe the only argument for not economizing everything into CBA – core question: Why not regulate???
B. The Narrative of Early Regulations, MORE theories of regulation (the “big” picture)
1. A Chapter of Erie, Charles Francis Adams
a) Scandal 1: we don’t get this non-regulation of stock market disclosure
b) What is the standard regulating solution for stock gains?
(1) Information Forcing
c) 1933-1934 Regulation focused on disclosure to curb Erie style practices
d) But, this occurred in the 1860s – big gap of time!!!
e) Securities regulation is the biggest part of regulation – info is the basic foundation
f) Panics are particularly dangerous – 1929 – can lead to total collapse – information forcing may reduce this risk
g) Martha Stewart problem – some people have information that others don’t – they could make profits that aren’t available to others – could discourage investing.  Why is that bad?
(1) We’re not saying that everyone has the same information, but that no one has insider information
(2) If everyone had the same information, the market would stabilize and shut down!
(3) Markets are driven by transactions, passing to highest valuing use
(a) There would be no transactions, but the reality is that there will never be a perfect distribution of information
(i) Risk aversion
(ii) Preferences
(iii) Future events, etc.
h) The bottom line = different information drives market, but we draw a line at insider information
(1) We want people to have as much faith as possible 
i) Why did it take 60 years from Erie to Securities Regulation?
(1) Erie was a causation of railroad regulation
(2) Adams’ purpose was to expose the railroads! (connected to securities)
(3) Cannot overstate the importance of these railroads
(4) What troubles Adams is the elitism – lack of education associated with thievery and lack of personal virtue
(a) He wants to expose so that his elite group can reach the top of the totem pole again, not these uneducated thieves who are taking over the railroads
(5) Republican virtue ( broad interest for constituency
(6) Discursive element; ideal is that in a democracy, thoughtful people sit around, talk about things, and come to decisions
(7) It’s how the founding fathers accomplished their goals, concern about great disparity of wealth – people in the government can balance this out!
(8) Adams was scared of a monopoly, and in a world where this is the most important railroad, whoever controlled it had the utmost power
(9) Could lead to destruction of republican virtue
(a) Believes that he is identifying a strange hybrid of monopolies and corporations, which are creatures of the state
(i) Doesn’t affect personal assets/liabilities
(10) Lobbying and voting concerns
(11) Consolidation and centralization of power!!!
j) Part of the argument for strong regulating state is to fight against consolidated corporate power, which undermines democracy
k) This was a magazine article – intended an educated elite audience, calling for them to use the machine of the government to fight back
2. The Jungle, Upton Sinclair
a) Famously central to history of regulation
b) How to solve?
(1) Information forcing
(2) Inspecting and enforcing
c) Also protects factory workers
d) “I aimed for the country’s heart and I hit it’s stomach”
e) Wanted to highlight the working conditions
f) Sinclair was proposing Socialism to solve the problems
(1) He wanted the power to be in the people’s hand, regulation enforces a broken system
g) Another reason for regulation: Protect the state against the people revolting ( avoid the outcome Sinclair wants to achieve
C. Case studies in costs and benefits
1. The Benzene Rule
a) Federal register – publishes proposed/finalized regulations and research, background, authority and history of regulation = “the rule”
b) CFR (code of federal regulations) just regulations
(1) Not the same as “the rule”
c) Rule is document produced by the agency and includes history, science, proposal, etc.
d) Justification for passing regulation; information; the reason why – overarching purpose of adopting legislation
(1) Congress is not obligated to give reason why
(2) But the rule has a very formalized shape: background, proposal, response
(a) NPRM (Notice of Proposed Rulemaking)
(b) Comment
(c) Final Rule
e) Reason ( why would we want formal reasons?
(1) Delegating authority, law requires by statute
(2) Accountability for an unelected body
(3) If it’s totally preposterous, the can sue under the APA’s arbitrary and capricious standard
f) Why not subject all legislation and rulemaking to this info requirement?
(1) Congress is pretty deferential to the agencies
(2) We do have rational basis review – but that judicial power is hardly ever used, it’s much more deferential (Chevron)
g) This requirement does lend credence to agencies; adds a due process standard for enacting regulations
(1) Legislative due process is checked with election
(2) NPRM gives opportunity to speak
h) Authority comes from an enabling statute
(1) This exists for nearly every agency
i) What was the director of OSHA regulating here?
(1) “set standard…to extent feasible…best available evidence…no employee will suffer material impairment of health”
(2) “reasonably necessary or appropriate to provide safe or healthy employment” (not in NPRM – OSHA felt that it didn’t matter
(3) § 3(8) defines the meaning of the word “standard” which is used in § 6(b)(5)
j) According to the court, you must refer to § 3(8) to fully understand how to use the standard in § 6(b)(5)
k) Feasibility ( there’s some serious uncertainties re: what they did
l) End up applying precautions on a scientific assumption about the health concerns
m) There are known knowns, known unknowns, and unknown unknowns
(1) This is a known unknown
n) At some point, you have to make a value choice!
o) Health of workers v cost v other social welfare concerns
(1) In a Coasean model, who gets the power to decide will have enormous effect on the final distribution
(2) There’s no escape from some value judgment
p) Issue of COST
(1) OSHA finds that cost of compliance is not prohibitive
q) How can we compare an unquantifiable value to the cost?
(1) Are they actually making a CBA? Or are they weighing an unquantifiable life against a cost?
2. The Benzene Case
a) Why not APA?

b) Many enabling statutes specify that the APA doesn’t control, but rather parallel provisions within the statute itself
(1) The challenge in this case was pertaining to whether the regulation was in accordance with the statute
(2) Not an arbitrary and capricious claim, but that it didn’t fit within the enabling statute
c) What is the holding?

(1) There was a judgment with a majority, but not an opinion with a majority
(2) Specifying the holding is  .'. difficult
(3) They vacated the rule, but didn’t necessarily develop a majority holding
(4) Could test by looking to how subsequent courts interpret
(a) See ADA v Martin
d) Chevron?

(1) First identify where in the regulation they defined the statute
(a) In what way was the agency interpreting the statute?
(b) Here, it would seem that they interpret the words of the act to mean that even if the risk was potentially very very small, nonetheless the Sec was still obligated to regulate if there was any degree of risk re: cancer
(2) Second, defer to agency’s interpretation
(3) INTERPRETATION

e) APA?
(1) Then they enacted a rule
(a) Could be challenged under arbitrary and capricious
(b) Attack reasoning for conclusion ( do the facts support the rule?
(c) TAKES FACTS AND REASONS TO A PRACTICAL DECISION

f) Doesn’t even consider a CBA – just a reasonably necessary question
g) Agency went beyond delegated authority – going below 10 ppms wasn’t reasonably necessary ( must find significant risk of harm
h) The word “significant” comes in through statutory interpretation!!! Becomes the touchstone of analysis
(1) Attempt to give substance to reasonableness – there was no evidence that it was a significant risk

i) Powell – reasonably necessary and feasible = CBA!
(1) But that’s not explicitly appropriate, only has meaning against the backdrop of some value

(a) For Powell, it’s utilitarianism

(b) Need some substantive account of what appropriate means absent the CBA

(c) Law as integrity – purposive argument

(d) Entails a background set of value which could be anything

(e) Powell is introducing the value of CBA into interpretation

j) Rehnquist – non-delegation doctrine – he also looks at feasibility and reasonably necessary  .'. they mean nothing

k) Words mean nothing without some value and it should be up to Congress, the democratic body, to make the tough calls

l) Congress passed the buck; (Powell lets that happen and makes the value decision himself)

m) Rehnquist sends it right back

n) Why did no one agree with him?

(1) He felt it was over-delegation; wanted to give some standard/guiding principle ( send it back to Congress and fix the problem

(2) Congress has grown lazy when it comes to specifying standards for delegation

(3) Moral hazard ( if you’re insured against your negligence, your incentive to act non-negligently is lowered – most people aren’t moral all the time , so we “light a fire” under butts but a moral hazard happens when someone puts water on that fire
(4) Congress has delegated, courts have upheld, agencies are doing their job

o) German philosophy – legislators should make value choices, admin should make laws which reflect and implement choices – put it into practice

p) We want Congress to make value choices, but what level of generality are they at?
(1) Is feasible enough of a value judgment to be an intelligible principle?
q) The non-delegation doctrine is pretty much dead.  As long as there is an intelligible principle, it’s probably ok.
(1) This is a very broad standard!
(2) Every once in awhile, someone will bring one of these actions, but it doesn’t usually win
(3) Pretty much anything goes
IV. The Rise of the Regulatory State
A. Before the A.P.A.
1. Londonder v. Denver, US (1908)
a) The taxpayers sought to relieve lands they owned from an assessment of a tax for the cost of paving a street upon which the lands abutted. The city charter allowed the special assessment of such taxes when (1) the board of public works informed the city council that a petition asking for the improvement had been signed by a majority of the land owners to be assessed; (2) the city council, which was given the authority to determine whether the action of the board was duly taken, passed an ordinance authorizing the work; and (3) the assessment of the cost upon the landowners was made after notice and an opportunity to be heard. The Court found that the Due Process Clause of the U.S. Constitution required that, before an assessment was fixed, the taxpayers must have had notice and an opportunity to be heard. The publication of the proposed assessment in a newspaper of general delivery satisfied the notice requirement. However, the Court found that the taxpayers were not given an opportunity to be heard because the assessment was fixed at a special city council meeting of which the time and date were not published and at which the taxpayers were not present to give argument.

b) Were people also entitled to an oral hearing?
c) Tax issues required an oral hearing
d) Court applies a non-delegation doctrine
e) Traditional role  - why does federal control a state delegation?
2. Bi-Metallic v. Sate Board, US (1915)

a) The tax commission and the board of equalization reassessed all the property in the city. The property owner alleged that the reassessment or raise in valuation could only be made upon notice and hearing or opportunity to be heard. The property owner contended that the reassessment deprived it of due process in violation of the Fourteenth Amendment because there was no hearing and no notice. The United States Supreme Court held that the reassessment order was valid because notice and hearing were not required. The Court reasoned that general statutes within the state power were constitutional without providing individuals a chance to be heard.

b) Legislative due process ( because the state constitution authorizes legislation to delegate powers to the tax boards, take it to the legislators
c) All lesser powers are included in the greater power
(1) i.e. by putting it in the constitution, then its ok
d) Simply saying no to Lockean principle of non-delegation cited in Rehniquist’s Benzene opinion
(1) Delegatus non potest delegare. A delegate (or deputy) cannot appoint another.

e) There are some circumstances where it’s not a problem and some cases where it is
f) How do we square these two cases?
g) Delegation question – who makes the decision?  
h) Application question – who is affected?
i) ​Bi-Metallic is more legislative, while Londoner is more adjudicative; thus, Londoner requires more due process to reach a reasoned outcome, Bi-Metallic satisfies due process through election of the legislators
(1) Delegation differences
j) Can’t just look at application because it doesn’t always work
k) Delegation – anytime legislative body takes action, it’s ok, but that doesn’t explain Londoner
l) Combine the two?  Some combination of whom power is delegated to and who is affected
(1) May not work in practice
m) These cases are notoriously difficult to distinguish – they signal attempt to make sense of the core question when is it necessary for the individual to be able to participate in an active way in determining the content of legislation?
(1) In admin, we believe they do have a right to be heard, in general legislative process, they don’t
(2) In both delegation and application axis, this doesn’t really work
(a) Congress delegates to agencies – this principle no longer works
(b) It no longer follows that there’s some magical difference between the two bodies of lawmakers
(c) If the power to delegate is implied, then it no longer follows that only when there aren’t elections should there be a venue for participating
(i) Legislative v. substantive due process
n) Regulations are just a set of rules to structure conduct and economics
o) Administrative laws are a set of rules that speak to the individuals’ rights to speak to the process of shaping and being affected by regulations
B. The Problem of the Separation of Powers Briefly Noted
1. Triangle stories
a) National movement for working class calling for changes in working conditions, specific content was to be specified from “outsiders”
b) Environment where there was:
(1) Public outcry for change
(2) Election of Roosevelt shifted power
(3) Class of self-appointed experts who were committed to the idea that a lawyer could come up with substantially good formulations for social reform
(4) Remarkable continuity in personalities between 1911 and today!
2. A.L.A. Schechter Poultry v. United States, US (1935)
a) Petitioner corporation was convicted of violating of the Live Poultry Code, which was promulgated under § 3 of the National Industrial Recovery Act, 15 U.S.C.S. § 703. The Act authorized the President to approve codes of fair competition, and the Code was approved by an executive order. The Supreme Court reversed the judgment of the appellate court, which sustained petitioner's conviction. The Court held the code provisions invalid because they improperly delegated legislative power to the Executive Branch and because the provisions regarding minimum wages and maximum hours attempted to regulate intrastate transactions that affected interstate commerce only indirectly. The Court found that the Act prescribed no constitutional method or procedure for ascertaining unfair methods of competition. Instead of prescribing rules of conduct, the Act authorized the making of codes to prescribe them. The discretion of the President in approving or prescribing codes was virtually unfettered and, thus, the code-making authority conferred was an unconstitutional delegation of legislative power.

b) “Sick chicken” case
c) Live Poultry Code – fair competition regulation
d) Why is this provision present?  Who passed this particular code?
(1) Final ratification came from the President, but it was pretty much a rubber stamp on the industry reps
(2) National Industry Recovery Act was passed in 1933 – comprehensive scheme to get states out of the Depression
(a) Blue Eagle Codes – 1st New Deal
(b) Stabilize prices, encourage employment, react to over production, model was for an industry association to determine fair competition and Pres. would then approve
(3) This decision was judicial interpretation of the 1st New Deal – not just a single sick chicken
(4) Legal holding ( unconstitutional delegation of legislative power, no standard, not enough Presidential check
(a) “Fair competition” was not specific enough
(5) Goldilocks problem – we do know that “fair competition” is more restrictive than the Benzene “feasible” (we know what “unfair competition” is as defined by legislation and case law, drawing on old common law doctrine) but fair competition was to be defined by the trade association without a proper government check
(6) Plenty of vague standards have been found constitutional; this rested on who the power was delegated to
e) “Corporatism”
 – plausible way to get out of the Depression
f) Breaking down some of the divisions between state and society – coercive power approach
(1) “The entity that asserts a monopoly over the means of violence”
(2) Society doesn’t have that power – but what is society?
(3) People don’t always = society
(a)  .'. the relationship between state and society lies at the center of what it means to have an administrative and regulatory state
(4) The goal of corporatism was to grow as much out of society, if not more than, the state
(a) Those people that specified the regulation, but the state was responsible for the enforcement
g) Why isn’t this a great idea?
(1) Coordination of plurality of interests – society is not one coherent thing
(a) The state is the ultimate mediator and Congress represents our pluralistic trade-offs
(b) Corporations do not have that
(2) Consumers aren’t represented in trade associations – major problem with corporatism
(a) Benefits industry and workers, consumer is a loser
(b) In this case, the chicken breeders were trying to avoid overcapacity by ensuring that all chickens are sold and none are returned, price-discrimination model
(3) President had power to approve bad regulation
(a) Huge risk for courts, but Roosevelt administration reconceptualized the regulatory state in which agency specialists could create regulations (by the state)
(b) When we say we have a regulatory state, we mean that the state, through agencies, regulates society
(i) The state has to decide what mechanisms it will use to identify regulations
h) Simple solution – come up with rules, dictate, and enforce
(1) Regulatory state with administrative law!
i) Corporate rulemaking never happened in the US (this sick chicken case put an end to it)
(1) BUT, the model of making regulation by the state is not inevitable and it is a unique aspect of our admin and reg. state and applies regulations to citizens and with input from the citizens 
3. Amalgamated Meat Cutters v. Connally, DDC (1971)
a) Plaintiff union sought injunctive relief from defendants' enforcement of the Economic Stabilization Act of 1970, 12 U.S.C.S. §1904, and Exec. Order No. 11615, 36 Fed. Reg. 15727. Plaintiff also challenged the constitutionality of that Act and that Executive Order. Plaintiff argued that § 1904 unconstitutionally delegated legislative power to the President, in violation of the general constitutional principle of the Separation of Powers, and in contravention of the U.S. Const. art. I, § 1. Congress was free to delegate legislative authority provided it had exercised the essentials of the legislative function of determining the basic legislative policy and formulating a rule of conduct. The court concluded that there was not such an absence of standards in § 1904 that would have made it impossible to ascertain whether the will of Congress had been obeyed. Congress limited the President's authority to stabilize prices and wages at levels not less than those prevailing on May 25, 1970. The President was required to impose controls on the entire economy, not just a single sector. The time frame of § 1904 was limited. Accordingly, plaintiff's motion for injunctive relief was denied.
b) Intelligible Principle – guidelines for President to follow – demand that the Pres creates a record – although maybe not formal findings (there may be  requirement of informal findings)
(1) But what criteria can the courts use to review???
c) “Removal of gross inequities” was an intelligible principle ( but is it less specific than “fair competition”?
(1) The court is simply saying “we’re in charge here” we’re going to take it on ourselves to exercise judicial review – reserving the right
(2) Courts are speaking to the President – just because Congress gave you a blank check, doesn’t mean that there really IS a blank check
(3) The court have done this in Schechter, but they didn’t
d) How did they differentiate the two?
(1) Here, delegation is to President and the “blank check” is ok
(2) But, under the NIRA, it was also up to the President (ultimately)!
(3) The courts, between 1931 and 1971, have become accustomed to asserting this kind of power
(4) The APA had been passed – fundamental constitutional change in the relationship between the different parts of government
e) Validated agency and Congressional ability to delegate under an intelligible principle
4. The Place of Agencies in Government, Strauss
a) “Headless fourth branch”
b) Under the APA, agencies are:
(1) Cabinet departments
(2) Dependant agencies (EPA)
(3) Independent agencies (appointed heads can’t really be fired by the President)
c) Actions are not very distinguishable – quasi-adjudicative, quasi-legislative
d) Now they are a normal part of life – we don’t question their existence at all
e) Many concerns about agencies having too much power led to the enactment of the APA
(1) APA is the constitutional document of the administrative state
f) Strauss was one of the drafters of the APA – became a recipient of the Breyer administrative law way of thinking: it’s all ok as long as there is/was checking and balancing
(1) Centerpiece is judicial review
(2) Why? Due Process
(3) Came from the Magna Carta
(a) Deep history of the courts stepping in to say if legislation is ok or not
C. The APA
1. The Adjudicative and Legislative Continuum
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Legislation
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WILL

         Where do agencies fall?

2. The APA is an attempt to place and cabin different forms of regulatory action on points of the continuum (administrative law is here to plot these actions)
3. Courts usually want to drag legislators to the adjudication side – reason process, courts want to explain naked instances law
a) Regulation without administrative law is on the L side, APA was a crucial step by lawyers to bring it to the R side
Key sections of the APA
§551 Definitions
For the purpose of this subchapter--

(1) "agency" means each authority of the Government of the United States, whether or not it is within or subject to review by another agency, but does not include--

(A) the Congress;

(B) the courts of the United States;

(C) the governments of the territories or possessions of the United States;

(D) the government of the District of Columbia;

or except as to the requirements of section 552 of this title--

(E) agencies composed of representatives of the parties or of representatives of organizations of the parties to the disputes determined by them;

(F) courts martial and military commissions;

(G) military authority exercised in the field in time of war or in occupied territory; or

(H) functions conferred by sections 1738, 1739, 1743, and 1744 of title 12; chapter 2 of title 41; subchapter II of chapter 471 of title 49; or sections 1884, 1891-1902, and former section 1641(b)(2), of title 50, appendix;

(2) "person" includes an individual, partnership, corporation, association, or public or private organization other than an agency;

(3) "party" includes a person or agency named or admitted as a party, or properly seeking and entitled as of right to be admitted as a party, in an agency proceeding, and a person or agency admitted by an agency as a party for limited purposes;

(4) "rule" means the whole or a part of an agency statement of general or particular applicability and future effect designed to implement, interpret, or prescribe law or policy or describing the organization, procedure, or practice requirements of an agency and includes the approval or prescription for the future of rates, wages, corporate or financial structures or reorganizations 

thereof, prices, facilities, appliances, services or allowances therefor or of valuations, costs, or accounting, or practices bearing on any of the foregoing;

(5) "rule making" means agency process for formulating, amending, or repealing a rule;

(6) "order" means the whole or a part of a final disposition, whether affirmative, negative, injunctive, or declaratory in form, of an agency in a matter other than rule making but including licensing;

(7) "adjudication" means agency process for the formulation of an order;

§ 552 Public information, agency rules, opinions, orders, records, proceedings
§ 553 Rulemaking
(a) This section applies, according to the provisions thereof, except to the extent that there is involved--

(1) a military or foreign affairs function of the United States; or

(2) a matter relating to agency management or personnel or to public property, loans, grants, benefits, or contracts.

(b) General notice of proposed rule making shall be published in the Federal Register, unless persons subject thereto are named and either personally served or otherwise have actual notice thereof in accordance with law. The notice shall include--

(1) a statement of the time, place, and nature of public rule making proceedings;

(2) reference to the legal authority under which the rule is proposed; and

(3) either the terms or substance of the proposed rule or a description of the subjects and issues involved.

Except when notice or hearing is required by statute, this subsection does not apply--

(A) to interpretative rules, general statements of policy, or rules of agency organization, procedure, or practice; or

(B) when the agency for good cause finds (and incorporates the finding and a brief statement of reasons therefor in the rules issued) that notice and public procedure thereon are impracticable, unnecessary, or contrary to the public interest.

(c) After notice required by this section, the agency shall give interested persons an opportunity to participate in the rule making through submission of written data, views, or arguments with or without opportunity for oral presentation. After consideration of the relevant matter presented, the agency shall incorporate in the rules adopted a concise general statement of their basis and purpose. When rules are required by statute to be made on the record after opportunity for an agency hearing, sections 556 and 557 of this title apply instead of this subsection.

(d) The required publication or service of a substantive rule shall be made not less than 30 days before its effective date, except--

(1) a substantive rule which grants or recognizes an exemption or relieves a restriction;

(2) interpretative rules and statements of policy; or

(3) as otherwise provided by the agency for good cause found and published with the rule.

(e) Each agency shall give an interested person the right to petition for the issuance, amendment, or repeal of a rule.

§ 554 Adjudication
a) This section applies, according to the provisions thereof, in every case of adjudication required by statute to be determined on the record after opportunity for an agency hearing, except to the extent that there is involved--

(1) a matter subject to a subsequent trial of the law and the facts de novo in a court;

(2) the selection or tenure of an employee, except a [FN1] administrative law judge appointed under section 3105 of this title;

(3) proceedings in which decisions rest solely on inspections, tests, or elections;

(4) the conduct of military or foreign affairs functions;

(5) cases in which an agency is acting as an agent for a court; or

(6) the certification of worker representatives.

(b) Persons entitled to notice of an agency hearing shall be timely informed of--

(1) the time, place, and nature of the hearing;

(2) the legal authority and jurisdiction under which the hearing is to be held; and

(3) the matters of fact and law asserted.

When private persons are the moving parties, other parties to the proceeding shall give prompt notice of issues controverted in fact or law; and in other instances agencies may by rule require responsive pleading. In fixing the time and place for hearings, due regard shall be had for the convenience and necessity of the parties or their representatives.

(c) The agency shall give all interested parties opportunity for--

(1) the submission and consideration of facts, arguments, offers of settlement, or proposals of adjustment when time, the nature of the proceeding, and the public interest permit; and

(2) to the extent that the parties are unable so to determine a controversy by consent, hearing and decision on notice and in accordance with sections 556 and 557 of this title.

(d) The employee who presides at the reception of evidence pursuant to section 556 of this title shall make the recommended decision or initial decision required by section 557 of this title, unless he becomes unavailable to the agency. Except to the extent required for the disposition of ex parte matters as authorized by law, such an employee may not--

(1) consult a person or party on a fact in issue, unless on notice and opportunity for all parties to participate; or

(2) be responsible to or subject to the supervision or direction of an employee or agent engaged in the performance of investigative or prosecuting functions for an agency.

An employee or agent engaged in the performance of investigative or prosecuting functions for an agency in a case may not, in that or a factually related case, participate or advise in the decision, recommended decision, or agency review pursuant to section 557 of this title, except as witness or counsel in public proceedings. This subsection does not apply--

(A) in determining applications for initial licenses;

(B) to proceedings involving the validity or application of rates, facilities, or practices of public utilities or carriers; or

(C) to the agency or a member or members of the body comprising the agency.

(e) The agency, with like effect as in the case of other orders, and in its sound discretion, may issue a declaratory order to terminate a controversy or remove uncertainty.

§ 556 Hearings, Presiding Employees, Powers and Duties, Burden of Proof, Evidence, Record as Basis of Decision
a) This section applies, according to the provisions thereof, to hearings required by section 553 or 554 of this title to be conducted in accordance with this section.

(b) There shall preside at the taking of evidence--

(1) the agency;

(2) one or more members of the body which comprises the agency; or

(3) one or more administrative law judges appointed under section 3105 of this title.

This subchapter does not supersede the conduct of specified classes of proceedings, in whole or in part, by or before boards or other employees specially provided for by or designated under statute. The functions of presiding employees and of employees participating in decisions in accordance with section 557 of this title shall be conducted in an impartial manner. A presiding or participating employee may at any time disqualify himself. On the filing in good faith of a timely and sufficient affidavit of personal bias or other disqualification of a presiding or participating employee, the agency shall determine the matter as a part of the record and decision in the case.

(c) Subject to published rules of the agency and within its powers, employees presiding at hearings may--

(1) administer oaths and affirmations;

(2) issue subpenas authorized by law;

(3) rule on offers of proof and receive relevant evidence;

(4) take depositions or have depositions taken when the ends of justice would be served;

(5) regulate the course of the hearing;

(6) hold conferences for the settlement or simplification of the issues by consent of the parties or by the use of alternative means of dispute resolution as provided in subchapter IV of this chapter;

(7) inform the parties as to the availability of one or more alternative means of dispute resolution, and encourage use of such methods;

(8) require the attendance at any conference held pursuant to paragraph (6) of at least one representative of each party who has authority to negotiate concerning resolution of issues in controversy;

(9) dispose of procedural requests or similar matters;

(10) make or recommend decisions in accordance with section 557 of this title; and

(11) take other action authorized by agency rule consistent with this subchapter.

(d) Except as otherwise provided by statute, the proponent of a rule or order has the burden of proof. Any oral or documentary evidence may be received, but the agency as a matter of policy shall provide for the exclusion of irrelevant, immaterial, or unduly repetitious evidence. A sanction may not be imposed or rule or order issued except on consideration of the whole record or those parts thereof cited by a party and supported by and in accordance with the reliable, probative, and substantial evidence. The agency may, to the extent consistent with the interests of justice and the policy of the underlying statutes administered by the agency, consider a violation of section 557(d) of this title sufficient grounds for a decision adverse to a party who has knowingly committed such violation or knowingly caused such violation to occur. A party is entitled to present his case or defense by oral or documentary evidence, to submit rebuttal evidence, and to conduct such cross-examination as may be required for a full and true disclosure of the facts. In rule making or determining claims for money or benefits or applications for initial licenses an agency may, when a party will not be prejudiced thereby, adopt procedures for the submission of all or part of the evidence in written form.

(e) The transcript of testimony and exhibits, together with all papers and requests filed in the proceeding, constitutes the exclusive record for decision in accordance with section 557 of this title and, on payment of lawfully prescribed costs, shall be made available to the parties. When an agency decision rests on official notice of a material fact not appearing in the evidence in the record, a party is entitled, on timely request, to an opportunity to show the contrary.

§ 557 Initial decisions, conclusiveness, review by agency, submissions by parties, contents of decisions, record

a) This section applies, according to the provisions thereof, when a hearing is required to be conducted in accordance with section 556 of this title.

(b) When the agency did not preside at the reception of the evidence, the presiding employee or, in cases not subject to section 554(d) of this title, an employee qualified to preside at hearings pursuant to section 556 of this title, shall initially decide the case unless the agency requires, either in specific cases or by general rule, the entire record to be certified to it for decision. When the presiding employee makes an initial decision, that decision then becomes the decision of the agency without further proceedings unless there is an appeal to, or review on motion of, the agency within time provided by rule. On appeal from or review of the initial decision, the agency has all the powers which it would have in making the initial decision except as it may limit the issues on notice or by rule. When the agency makes the decision without having presided at the reception of the evidence, the presiding employee or an employee qualified to preside at hearings pursuant to section 556 of this title shall first recommend a decision, except that in rule making or determining applications for initial licenses--

(1) instead thereof the agency may issue a tentative decision or one of its responsible employees may recommend a decision; or

(2) this procedure may be omitted in a case in which the agency finds on the record that due and timely execution of its functions imperatively and unavoidably so requires.

(c) Before a recommended, initial, or tentative decision, or a decision on agency review of the decision of subordinate employees, the parties are entitled to a reasonable opportunity to submit for the consideration of the employees participating in the decisions--

(1) proposed findings and conclusions; or

(2) exceptions to the decisions or recommended decisions of subordinate employees or to tentative agency decisions; and

(3) supporting reasons for the exceptions or proposed findings or conclusions.

The record shall show the ruling on each finding, conclusion, or exception presented. All decisions, including initial, recommended, and tentative decisions, are a part of the record and shall include a statement of--

(A) findings and conclusions, and the reasons or basis therefor, on all the material issues of fact, law, or discretion presented on the record; and

(B) the appropriate rule, order, sanction, relief, or denial thereof.

(d)(1) In any agency proceeding which is subject to subsection (a) of this section, except to the extent required for the disposition of ex parte matters as authorized by law--

(A) no interested person outside the agency shall make or knowingly cause to be made to any member of the body comprising the agency, administrative law judge, 

or other employee who is or may reasonably be expected to be involved in the decisional process of the proceeding, an ex parte communication relevant to the merits of the proceeding;

(B) no member of the body comprising the agency, administrative law judge, or other employee who is or may reasonably be expected to be involved in the decisional process of the proceeding, shall make or knowingly cause to be made to any interested person outside the agency an ex parte communication relevant to the merits of the proceeding;

(C) a member of the body comprising the agency, administrative law judge, or other employee who is or may reasonably be expected to be involved in the decisional process of such proceeding who receives, or who makes or knowingly causes to be made, a communication prohibited by this subsection shall place on the public record of the proceeding:

(i) all such written communications;

(ii) memoranda stating the substance of all such oral communications; and

(iii) all written responses, and memoranda stating the substance of all oral responses, to the materials described in clauses (i) and (ii) of this subparagraph;

(D) upon receipt of a communication knowingly made or knowingly caused to be made by a party in violation of this subsection, the agency, administrative law 

judge, or other employee presiding at the hearing may, to the extent consistent with the interests of justice and the policy of the underlying statutes, require the party to show cause why his claim or interest in the proceeding should not be dismissed, denied, disregarded, or otherwise adversely affected on account of such violation; and

(E) the prohibitions of this subsection shall apply beginning at such time as the agency may designate, but in no case shall they begin to apply later than the time at which a proceeding is noticed for hearing unless the person responsible for the communication has knowledge that it will be noticed, in which case the prohibitions shall apply beginning at the time of his acquisition of such knowledge.

(2) This subsection does not constitute authority to withhold information from Congress.

§ 701 Applications, Definitions

(a) This chapter applies, according to the provisions thereof, except to the extent that--

(1) statutes preclude judicial review; or

(2) agency action is committed to agency discretion by law.

(b) For the purpose of this chapter--

(1) "agency" means each authority of the Government of the United States, whether or not it is within or subject to review by another agency, but does not include--

(A) the Congress;

(B) the courts of the United States;

(C) the governments of the territories or possessions of the United States;

(D) the government of the District of Columbia;

(E) agencies composed of representatives of the parties or of representatives of organizations of the parties to the disputes determined by them;

(F) courts martial and military commissions;

(G) military authority exercised in the field in time of war or in occupied territory; or

(H) functions conferred by sections 1738, 1739, 1743, and 1744 of title 12; chapter 2 of title 41; subchapter II of chapter 471 of title 49; or sections 1884, 1891-1902, and former section 1641(b)(2), of title 50, appendix; and

(2) "person", "rule", "order", "license", "sanction", "relief", and "agency action" have the meanings given them by section 551 of this title.

§ 702 Right of Review

A person suffering legal wrong because of agency action, or adversely affected or aggrieved by agency action within the meaning of a relevant statute, is entitled to judicial review thereof. An action in a court of the United States seeking relief other than money damages and stating a claim that an agency or an officer or employee thereof acted or failed to act in an official capacity or under color of legal authority shall not be dismissed nor relief therein be denied on the ground that it is against the United States or that the United States is an indispensable party. The United States may be named as a defendant in any such action, and a judgment or decree may be entered against the United States: Provided, That any mandatory or injunctive decree shall specify the Federal officer or officers (by name or by title), and their successors in office, personally responsible for compliance. Nothing herein (1) affects other limitations on judicial review or the power or duty of the court to dismiss any action or deny relief on any other appropriate legal or equitable ground; or (2) confers authority to grant relief if any other statute that grants consent to suit expressly or impliedly forbids the relief which is sought.
§ 703 Form and Venue of Proceeding

The form of proceeding for judicial review is the special statutory review proceeding relevant to the subject matter in a court specified by statute or, in the absence or inadequacy thereof, any applicable form of legal action, including actions for declaratory judgments or writs of prohibitory or mandatory injunction or habeas corpus, in a court of competent jurisdiction. If no special statutory review proceeding is applicable, the action for judicial review may be brought against the United States, the agency by its official title, or the appropriate officer. Except to the extent that prior, adequate, and exclusive opportunity for judicial review is provided by law, agency action is subject to judicial review in civil or criminal proceedings for judicial enforcement.

§ 704 Actions Reviewable

Agency action made reviewable by statute and final agency action for which there is no other adequate remedy in a court are subject to judicial review. A preliminary, procedural, or intermediate agency action or ruling not directly reviewable is subject to review on the review of the final agency action. Except as otherwise expressly required by statute, agency action otherwise final is final for the purposes of this section whether or not there has been presented or determined an application for a declaratory order, for any form of reconsideration, or, unless the agency otherwise requires by rule and provides that the action meanwhile is inoperative, for an appeal to superior agency authority.

§ 706 Scope of Review

To the extent necessary to decision and when presented, the reviewing court shall decide all relevant questions of law, interpret constitutional and statutory provisions, and determine the meaning or applicability of the terms of an agency action. The reviewing court shall--

(1) compel agency action unlawfully withheld or unreasonably delayed; and

(2) hold unlawful and set aside agency action, findings, and conclusions found to be--

(A) arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with law;

(B) contrary to constitutional right, power, privilege, or immunity;

(C) in excess of statutory jurisdiction, authority, or limitations, or short of 

statutory right;

(D) without observance of procedure required by law;

(E) unsupported by substantial evidence in a case subject to sections 556 and 557 of this title or otherwise reviewed on the record of an agency hearing provided by statute; or

(F) unwarranted by the facts to the extent that the facts are subject to trial de novo by the reviewing court.

In making the foregoing determinations, the court shall review the whole record or those parts of it cited by a party, and due account shall be taken of the rule of prejudicial error.

4. Introductory note on the Procedural provisions of the APA
a) Geared to the fundamental distinction between rulemaking and adjudication and whether the organic statute establishing the administrative function in question requires that the agency act on the basis of a “record” after opportunity for an agency “hearing”
b) Governs FINAL decisions
c) Replaces Mathews v. Eldridge cases in the world of agency rules
	Organic Statute Requirement of Decision on “Record” after opportunity for “hearing”

	
	YES
	NO

	Rulemaking
	Formal rulemaking

§ 553(c), 556-7
	Notice-and-comment rulemaking

§ 553

	Adjudication
	Formal adjudication

§ 554, 556-7
	Informal adjudication

(no APA procedures)


d) “Adjudication” under § 551(6) and (7) includes the “whole or part of a final disposition…of an agency in a matter other than rulemaking but including licensing”
(1) Sweeps into adjudication almost every variety of administrative decisions other than issuance of rules and regulations
e) Formal on the record adjudication
(1) Only triggered by the words “on the record”
(a) Must be assigned by Congress

(2) Technically speaking, the APA is just a statute and due process is under the Constitution

(a) But nobody ever says that!

(b) We assume that the APA satisfies constitutional due process (See Mathews v. Eldridge)
(3) § 554, 556, and 557 together establish a set of trial-type procedures for formal adjudication
(4) Usually, the relevant statute will provide language indicating that formal adjudication is required
(5) But even where that language is missing, the courts tend to interpret the statute as providing for a hearing on the record in cases where the agency is imposing a sanction of liability on  a party; such interpretations reflect the background constitutional understanding, reflected in Londoner, that some form of hearing is required in such cases
(a) Agencies, however, increasingly seek to avoid the burdens of trial-type hearings, and courts often, but not always, with the contentions
(6) Agency head or ALJ is entitled to make a judgment after a trial-type hearing
(7) Far left of the continuum
(8) Standard of review found in § 702(e)(E) and (F)
(9) Must show the decision is supported by substantial evidence
f) Formal on the record rulemaking
(1) In cases where the relevant statute provides that “rules…be made on record after opportunity for agency hearing,” § 553(c) requires that an agency engaged in rulemaking use the procedures of § 556 and 557
(2) Actually required to call witnesses before the agency and at the end of the process, agencies then make a rule
(3) This NEVER actually happens
g) Informal Notice and Comment Rulemaking
(1) Basic procedure is provided in § 553
(a) General notice of proposed rulemaking in Federal Register
(b) “Interested persons” comments (written and possibly oral)
(c) Issuance of a concise general statement of their basis and purpose
(2) Intent was to emulate the model of legislative hearings
(3) Over the past 25 years, agencies have increasingly turned from adjudication to rulemaking in order to decide basic issues of regulatory policy
(a) Threatens to leave much important agency decision making free of procedural requirements that would allow effective input from outside parties and generate a record on which judicial review could be had
(b) In response, lower courts expanded notice and comment requirements to fashion a new “paper hearing” procedure that creates a record for judicial review but is procedurally less demanding than formal rulemaking or adjudication
(4) Benzene
(5) Just to the right of the midpoint on the continuum
(6) Final product is a rule binding everyone
(7) Standard of review is arbitrary and capricious
h) Informal Adjudication
(1) There are no APA procedures for informal adjudication
(2) This is quite significant since § 551(6) and (7) define “adjudication” broadly to include “the whole or a part of a final disposition…of an agency in a matter other than rulemaking but including licensing”
(a) This includes a vast number and variety of agency decisions
(3) Overton Park: if the “record” is inadequate for review, courts should either conduct discovery of agency decisionmakers or remand for development of a more adequate record
(4) Judgment that doesn’t generate a rule
(a) Lots of categories of application
(b) Doesn’t require the trial-type hearing, but decision-making process must follow some standard and offer some reasoning
(5) Falls just left of the mid-point on continuum
(6) Standard of review is arbitrary and capricious
5. Why isn’t the President under the APA?
a) Franklin v. MA, potentially unconstitutional for the President to be liable under the APA
b) Reasonable interpretation of the statute then avoids the constitutional question/issue – in context, it’s a plausible reading that it doesn’t apply to the Pres.
c) Worrisome that it applies to agencies but no to Pres – if Pres is head of the executive branch and agency heads report to him, then the APA applies to the “employees” but not to the “boss”
V. Review of agency action
A. Legislative due process in the agencies

1. Pretty formalistic thing – did Congress pass it?  Did the President sign it?
a) There could be a rationality test, but it pretty much always passes muster
b) But in the context of review of agency action, because there are no elections and therefore no classic legislative accountability, the courts see themselves as enforcing and /or ensuring that legislative due process occurs
(1) Dialogue
(2) Responsiveness to comments
(3) Consideration of alternative views
(4) Compromise
(5) Genuine analysis
c) Pre-VT Yankee they might have told the agency to fix X, Y, and Z
(1) The court now can say “hey you got it wrong, go fix it.”  But they can’t say” fix it by doing it this way.”
2. The court sit as a “super agency”
3. B is limited because agencies tend to follow procedure
4. In a perfect agency rule, you would make a compromise between the competing views (B) and then try to reason it out so that it makes policy sense (Lev)
a) Try to do both!
b) Show that you’re open to the possibilities
c) Show that there is an independent rationale for the decision as well
B. Arbitrary and Capricious Review
1. Ethyl Park v. EPA, D.C. Cir. (1976)
a) Manufacturers challenged the promulgation of low-lead regulations by the EPA on a rehearing, arguing that the EPA Administrator misinterpreted the statutory standard of "will endanger" under § 211(c)(1)(A) of the Clean Air Act, 42 U.S.C.S. § 1857f-6c(c)(1)(A). The manufacturers contended that the Administrator's application of that standard was without support in the evidence and was arbitrary and capricious. The court held that § 211(c)(1)(A) authorized the Administrator to regulate gasoline additives whose emission products would endanger the public health or welfare. The court found that acting pursuant to that power, the Administrator, after notice and comment, determined that the automotive emissions caused by leaded gasoline presented a significant risk of harm to the public health. The court agreed that the "will endanger" standard was precautionary in nature and did not require proof of actual harm before regulation was appropriate. The court also found that the evidence adduced at the rule-making proceeding supported the Administrator's final determination.

b) Bazelon (“B”)
(1) Not a de novo/factual review, but a logical decision-making process that is reasonable
(2) If procedural process is comparable to legislative process, then the form of review pushes us in the direction of conceptualizing as similar to legislation
(3) Notice and comment pulls it towards the legislative end
(a) Professor Stuart argued this – goal of judicial review should be B-like, to make sure that all parties are engaged and interactive in the legislative process
(b) Beef up requirements of notice and comment to ensure due process
(4) Was procedure followed?
(5) Frame concern in terms of the APA
(a) Looks at the statute and does an arbitrary and capricious review
(b) Only at procedures!  A minimalist B would pretty much just make sure that everyone showed up.  Were the comments submitted?  Were there X numbers of days for notice?  Etc….
(c) However, the real B didn’t think that.   He was worried about more than that; agency capture just going through the motions
(i) To ensure that the procedures were REALLY followed, look to genuine dialogue
(ii) (Stewart) An agency is basically a little legislature that no one votes for.  B comes in and looks at the record and the procedure to make sure that the agency is really acting like the Legislature
(iii) Avoiding capture
(d) (“Procedure”  not procedure.)
(e) Overton Park is sort of a B look (although it § 55_)
(6) If you think that the agencies are actually responsive, then you will prolly be pretty willing to allow the agency to more or less get away with anything that they want under a B view.

c) Leventhal (“Lev”)
(1) Rational connection between facts found and decision made
(2) Need to know and understand the facts
(3) Not exactly all the way to the left of the continuum, but a substantive review is one of the instances of judiciary pulling the legislation towards the adjudicative end
(4) Did the substantive review warrant the result?
(5) Did the agency get it right?

2. Overton Park v. Volpe, US (1971)
a) Petitioner private citizens and conservation organizations claimed that respondent Secretary of Transportation violated § 4(f) of the Department of Transportation Act of 1966, 49 U.S.C.S. § 1653(f), and § 18(a) of the Federal-Aid Highway Act of 1968, 23 U.S.C.S. § 138, by authorizing expenditure of federal funds for construction of an interstate highway through a public park. Petitioners argued, inter alia, that respondent's action was invalid without formal factual findings, and that he failed to make an independent determination but merely relied on the judgment of a local city council. In evidence of the independence of and basis for his decisionmaking, respondent introduced litigation affidavits at trial. Petitioners offered rebuttal affidavits. The district court granted summary judgment for respondent, and the court of appeals affirmed. On certiorari, the Court reversed and remanded to the district court, holding that respondent was not required to make formal findings, but judicial review based solely on litigation affidavits was inadequate under § 706 of the Administrative Procedure Act, 5 U.S.C.S. § 706, which required an agency's "whole record" as the basis for review.

b) Why does this need to be regulated anyway?
(1) Weight of interest in the park is strong, but no one may object strongly enough to fight to overcome transaction costs
c) Secretary – feasible and prudent alternative, all possible planning to minimize harm
(1) The statute on its face doesn’t require the Secretary to give reasons, but court needs to determine whether or not it was arbitrary and capricious
(2) Reviews record to find that reason
(3)  .'. we can conclude that the Secretary must produce a record
d) This is informal adjudication, APA does not require a record, but in practice, you do have to give a reason
(1) Notice and comment does obligate a reason
(2) A little strange, but it could either be a due process concern or a judicial power grab
e) Crucially important case ( essentially required that informal adjudication have an informal record of decision-making process
(1) Hard look review – searching and careful review, but as long as there is a relevant process that is enough
(2) Courts moved from B to Lev – how do we know what the relevant factors are?
(a) Rational connection between facts found and decision made 
(b) But then you would have to reason procedural due process and rational basis
(c) They’ve just got to say something and say it out loud
3. Motor Vehicle Manufacturers’ Association v. State Farm, US (1983)
a) Under authority of the National Traffic and Motor Vehicle Safety Act of 1966 (Act), 15 U.S.C.S. § 1381 et seq., the National Highway Traffic Safety Administration (NHTSA) promulgated Standard 208 to require installation of seatbelts in all automobiles. Subsequently, the NHTSA promulgated rules to require passive restraint systems in new vehicles, but then rescinded the requirement on the basis that it was no longer able to find that the requirement would produce significant safety benefits. Respondent automobile insurers filed petitions for review of the NHTSA's rescission. The district court held that the NHTSA's rescission was arbitrary and capricious. Petitioners sought a writ of certiorari, which was granted. The court held that the NHTSA failed to present an adequate basis and explanation for rescinding the passive restraint requirement and required the NHTSA to either reconsider the restraint issue further, or amend Standard 208 to comply with the supporting analysis. The court held that under the "arbitrary and capricious" standard of judicial review, the NHTSA failed to provide clear and convincing reasons for its action to abandon the passive restraint system.

b) Why we should and shouldn’t regulate people’s behavior:
(1) Black swan phenomenon, availability heuristic, cognitive biases, moral hazard, actual costs of autonomy, externalities, safety v. freedom
(2) Behavioral economics
c) This regulation was subject to the regulation policy of each administration
d) In Benzene, Rehnquist wanted Congress to make the policy decisions, here he wanted to agency to make the rules
(1) Policy judgment can be made by agencies
(2) Congress here did its job when they expressly told the agency to make the hard decisions and in Benzene Congress just passed the buck
e) Who gets to exercise will on the legislative end of the continuum?
(1) If it should be on will/L end, then this judgment is wrong and the agency was well w/in power
4. ADA v. Martin, 7th Cir. (1993)
a) Respondent occupational safety administration promulgated a rule on occupational exposure to bloodborne pathogens to protect health care workers from viruses transmitted in the blood of patients. Petitioners, dental association and home health services, sought review of respondent's rule on the grounds that the nature of petitioner's industry affected the ability of petitioner to comply with the rule's requirements as to protective clothing and equipment as petitioner did not control the sites at which its employees worked; patient's homes. The court granted petitioners' request for review and vacated the rule as it applied to sites not controlled by petitioner home health services as subject to respondent's rule. The court held that to the extent that the rule did not provide petitioner a defense to compliance, the rule had to be invalidated because it gave no recognition to the special problems of petitioner's industry by requiring petitioner to ensure that work sites were maintained in a clean and sanitary condition and that employees have convenient access to running water in the event of exposure to blood when petitioner's employees worked out of patient's homes.

b) Pg. 468 ( interpretation of Benzene
(1) Posner’s formulation: “the correct legal standard under OSHA is whether the restriction materially reduce a significant workplace threat without challenging the existence of the industry”
c) Huge media attention, boundary crossing case
d) Risk/risk ( when you create one risk, you may inflict more
(1) Benefit/benefit
e) Why are we looking at CBA if it explicitly isn’t allowed?
(1) Posner thinks its stupid not to allow CBA
(2) He thinks that this is a pretty close call
(3) Powell finds that a CBA is necessary
(4) Posner doesn’t agree simply b/c its not the law of the land
(5) Posner is the majority and therefore CBA is not in the enabling statute
f) Statutes are battlefield communications between generals and troops
g) What was the key rationale the court relied on?
(1) Failure to consider the alternatives
(2) Reason courts can consider striking down under arbitrary and capricious
(3) If, on the record, there is evidence of relevant factors that aren’t considered, then it can be struck down
C. Theories of review
1. Vermont Yankee v. NRDC, US (1978)
a) The corporation contended that the rulemaking proceedings instituted by the Commission to deal with the question of environmental effects associated with the uranium fuel cycle provided an adequate database for the regulation adopted. Therefore, the adoption of the resultant administrative rule and the decision to grant petitioner's license were statutorily valid. The Court held that the lower court improperly intruded into the Commission's decision making process by denying the Commission the right to exercise its administrative discretion in deciding how, in the light of internal organization considerations, it may best proceed to develop the needed evidence and how its prior decision should be modified in light of such evidence.

b) DC circuit held that there were issues that the agency didn’t take on – there were certain processes for consideration that had not been dealt with – agency didn’t even get as far as Motor Vehicles
(1) There wasn’t even enough evidence on the record
c) Why does this constitute a violation of the APA?
(1) These aren’t specifically in the APA
(2) Why should agencies have to do these things?
(3) B wants to defer to agencies – its not enough to just show that you’re “done something” but agencies must actually do their work and do their research!
(4) Need more procedures that will generate a record that shows that they’ve considered all relevant factors for the judges to eventually make a substantive judgment on the record
d) DC cir reversed both the general rule and the specific license under that rule
e) There are a lot of different ways agencies can get done whatever it is they need to get done
(1) Its’ not just “do procedure” and “open up a dialogue” between agency and intervenors, experts, staff, etc. 
(2) Philosophical assumption that different methodologies will produce different outcomes
f) B wants a genuine dialogues
g) Where does this fall on the continuum?
(1) If the point of the dialogue is to get reasons, then it goes to the A side
(2) BUT, it does resemble an L process where different parties come together to compromise
(a) Perhaps process and outcome can fall on different points in the continuum?

(3) The methodology here is more L
h) We begin to see that there is reason on the L side and will on the A side
(1) Compromise underlies decisions on both ends of the continuum
(2) Although they could be seen as different kinds of compromise
i) In CLS land, the continuum doesn’t exist
(1) Law is a series of binaries or dualities that can be crushed
(2) Therefore reason and will are simply a duality that can be split and crushed
(a) Deep in the heart of reason, we find will, and vice versa
j) The continuum can be effectively used, however, to make the law coherent; to explain decisions:
(1) Objective and make things black and white, or
(2) Creates a grayscale, flexible view, or
(3) CLS identified the binary and breaks it down
(a) WHAT THEN?
(i) Think constructively about how to creatively rebuild
k) Rehnquist wants the agencies to be able to make their own procedures
(1) Thinks that B is lying about restricting court review to procedures and pulling a legal realism argument (was it an anti-nuclear power move?!?!)
(2) Judges are using procedure as a front to strike down agency action when they just don’t like the action!
(a) Does this again prove that the continuum is less of a straight line?  If the A side is using procedure as a front, isn’t that just a major exercise of W?
l) What conceptions of agency action are at work in saying the court should not overturn on its own political preferences?
(1) Worried about both agency capture and court’s preferences
(2) Dialogue – interest representation theory – what is agency supposed to do at the end of the dialogue? Compromise?
m) Enter public interest lawyering.
(1) Mechanism for representation in agency decisions
(2) Big difference between having a minority view represented and having that view incorporated into the decision
(3) Dialogue can and should lead to that ever cherished compromise (L)
(a) Or it can lead to a forced choice between two competing views, winner take all (A)
n) What happens in the agencies?
(1) Stewart/B ( places for genuine dialogue leads to legislative compromise
(2) The winner take all view is more about the right to answer complex policy problems
o) Just making a § 706(2)(a) arbitrary and capricious argument simply says that they have to give reasons.  What happens next?
(1) Under which general approach (B or Lev) do you show that?
(2) To explain something IS arbitrary and capricious you need to have an account of what courts should be doing and what the agency did wrong
(a) B ( the agency didn’t engage in a real dialogue (suggest with evidence)
(b) Lev ( attack what the agency did for disconnect, court should review substantive decision
(3) In the real world, you use both.  Belt and suspenders to keep up your professional, yet sexy, burnt sienna cords
(4) Where the agency decision lies on the continuum will guide the decision of which type of argument to bring
(a) If you’re saying the action is bad because it isn’t reasoned, put it on the A side and cite cases that support
(b) If you want to attack for lack of compromise, then put it on the L side and cite B and agency capture
p) On the B view which Stewart criticizes, in Congress compromise is reached through voting, but there are no votes in agencies
(1) Courts should supervise dialogue to replicate Congress and police effect distribution of power has on the action of the agency
(2) Courts can stand in lieu of the voting process
q) On the A side, courts must check that the agency reached the right decision
2. Kent v. Dulles, US (1958)
a) Respondent, Secretary of State, denied passports to petitioners under the authority of C.F.R. § 51.135 when petitioners refused to submit affidavits as to whether they were, or had ever been, Communists. The district court dismissed petitioners' complaints. The court of appeals affirmed. The Supreme Court reversed. The Supreme Court held that the right to travel was a part of the liberty that a citizen could not be deprived of without due process of law under U.S. Amend. V. The Supreme Court held that 8 U.S.C.S. § 1185 and 22 U.S.C.S. § 211a did not delegate to respondent the authority to withhold passports to citizens because of their beliefs or associations. The Supreme Court held that the two grounds for refusing to issue a passport that could properly be asserted had to relate to citizenship or allegiance or to criminal or unlawful conduct. The Supreme Court stated that these were the only general categories for refusal that one could fairly argue, in light of prior administrative practice, Congress had adopted.
b) 1918 wartime forerunner act

c) 1926 intervening act, granted discretion to Secretary of State

(1) Covered two categories:

(a) Citizenship/allegiance

(b) Illegal conduct

d) 1952 Act made it necessary to have a passport to travel in and out of the US
e) Kent was denied the liberty to travel, and therefore we did not reach constitutional rights questions
f) Court defers to the past agency interpretation
(1) Only authorized to rule on those 2 categories, why should past interpretation govern today?
(2) Plain meaning ( its within his discretion – only get to subsequent issues because of potential constitutional questions, discretion is limited by the Constitution
(3) Part practice holds weight ( there are strong arguments against this
g) The 1952 Act was passed under the assumption that the past practice would continue to guide decisions
3. Chevron v. NRDC, US (1984)
a) Petitioner argued that the Environmental Protection Agency (EPA) regulation, implementing permit requirements for nonattainment states pursuant to the Clean Air Act Amendments of 1977 (Act), 42 U.S.C.S. § 7502(b)(6), permitting states to treat all of the pollution-emitting devices within the same industrial groupings as though they were encased within a single bubble, was a reasonable construction of the statutory term stationary source. On appeal, the judgment below was reversed. In support of its ruling, the Supreme Court held that if a statute was silent or ambiguous with respect to the specific issue, the question for a court was whether the agency's action was based on a permissible construction of the statute. Further, considerable weight was to be accorded to an agency's construction of a statutory scheme. The Court noted that while the legislative history of the statute was silent on the instant issue, it did reveal that the EPA's interpretation was fully consistent with one of the two principal goals of the statute -- namely, allowance of reasonable economic growth. Accordingly, the EPA's interpretation was entitled to deference
b) Chevron step one: ordinary, garden variety statutory interpretation.  If Congress has spoken on the issue and the agencies haven’t complied, the case is over.  (it’s also over if they have complied)
(1) In the context of Chevron, the term of art that is used is ambiguous (not necessarily vague)

(2) Plain meaning
(3) Legislative history
(a) If its there, the agencies probably would have used it
(4) Context/Policy ( courts shouldn’t be making policy decisions
(a) Should have been up to the agency to make political decision (L)
(b) B expertise argument – the court ought to avoid weighing in on a policy decision
(5) Statute structure
c) Chevron step two: if the statute is indeed ambiguous, is the agency interpretation “permissible” or “reasonable”
(1) Extraordinarily deferential to agency’s interpretation.
(2) Logically, absurd outcome test would be here.  But it tends to (in the real world, when steps one and two collapse) falls into step one.
(a) They spoke directly to the issue in the sense that they told the agency not to do X.
d) Differing viewpoints on whether this is relinquishes power or whether it is the ultimate exercise of power
(1) Retaining the power to revoke and review may in fact be a strong message to Congress that the courts will still have the ultimate say

(2) But when was it ok for Congress to delegate in the first place??
(a) Back to the non-delegation doctrine
(3) And when was it ok for courts to make more legislative decisions?
(a) This isn’t squarely within their power, either
4. How does Chevron work in practice?
a) 99% of the time that courts get to step two, they defer. 

b) How to lose
(1) Step one – Congress has spoken on the issue and the agency doesn’t fall into line
(2) Step two – the statute is ambiguous, there are multiple interpretations, and the agency didn’t use any
c) Remember, Chevron and 706(2)(a) arguments are distinct!
(1) Agency will issue a rule, applying a statute
(a) It’s Chevron if “in this rule, we interpret as…”
(b) E.g. the stationary source was interpreted as one facility
(c) But Overton Park’s adjudicative decision was arbitrary and capricious
(2) Usually they make a rule and state that they are interpreting a statute
(a) Must determine if the rule satisfies Chevron steps one and two (Has Congress clearly spoken on the issue?  Did the agency follow?  If it’s ambiguous, is the agency’s interpretation “reasonable”?)
(i) Relies more on the words themselves
(b) If it gets past Chevron, then you must determine if it is arbitrary or capricious under 706(2)(a) and B/Lev, A ( ( L
(i) Relies more on the substance
(ii) B – no due process/genuine dialogue, Lev – ignored scientific evidence, unreasonable, no connection between the facts and the outcome
(3) Agency is allowed to make policy – much better to argue that the agency doesn’t know what it’s doing
(a) Courts can’t make the policy, but they can determine if it’s right or wrong (reasoned or unreasoned – definition of A!) 
5. Immigration and Naturalization Service v. Cardoza Fonseca, US (1987)
a) Respondent alien brought an action against petitioner government, requesting the withholding of deportation pursuant to § 243(h) of the Immigration and Nationality Act (Act), 8 U.S.C.S. § 1252(h), and asylum as a refugee pursuant to § 208(a) of the Refugee Act of 1980, 8 U.S.C.S. § 1158(a). Petitioner argued that § 243(h), which required an alien to show that he was more likely than not to be subject to persecution, was the same standard that governed applications for asylum under § 208(a). The lower court rejected petitioner's contention and the Court affirmed holding that Congress used different, broader language to define the term "refugee," as used in § 208(a), than it used to describe the class of aliens who had a right to withholding of deportation under § 243(h). Thus, the immigration judge and Board of Immigration Affairs erred in applying the "more likely than not" objective standard of proof from § 243(h) to respondent's § 208(a) asylum claim and should have instead applied the more generous, subjective "well founded fear" standard.
b) Court found that INS was wrong – the legislative history and language indicate that deporting and asylum are two different things that require two different levels of evidence at hearing
(1) But, the courts didn’t make the substantive decision of what the agency rule actually should be
(2) Left that up to the agency
(a) “You’re wrong.  Now go fix it.”
c) Chevron step one
D. First try to win on Chevron and you can show that the agency misinterpreted then all the regulations will go out the door
1. Knock down entire agency interpretation 
2. The agency can change their interpretation between different rules
E. If you lose on Chevron (OR “but if I’m wrong”) then go right on and do an APA analysis, even if this it’s ok the decision could still be A and C and you can knock down the particular stautute
Backward looking





Forward looking





Does this overturn Overton Park?


Under Overton Park, you need a record


In VT, unless its in the statute, no new procedures are necessary


OP was adjudication under § 554


VT is rulemaking under § 553


APA goes to great lengths to distinguish adjudication from rulemaking


§ 553 tells you how to make a record


§ 554 doesn’t – it’s already in the law








� “Adjudicative due process” = individual has a right to be heard


“Legislative due process” = attempt to affect lawmaking through votes
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� “Theories” means think big.


�  a) Market = free exchange of goods and services for own individualized good – self-interest


    b) Failure occurs when some part of overall social welfare is not produced by the free market


    c) The very fact that we exchange serves the broader social welfare; ensuring overall utility of society, if everyone continues getting better off, we could reach a situation where no one could get any better off without someone getting worse off = Invisible Hand


� Holmes (majority in Bi-Metallic) dissented in Londoner


� Historically, corporatism or corporativism (Italian corporativismo) is a political system in which legislative representation is given to industries or professional and economic groups. Ostensibly, the entire society is to be run by decisions collectively made by these groups. It is a form of class collaboration put forward as an alternative to class conflict and was first proposed in Pope Leo XIII's 1891 encyclical, Rerum Novarum which influenced Catholic trade unions which were organised in the early twentieth century to counter the influence of trade unions founded on a socialist ideology. The Vatican's ideas were also influential in the development of fascist economic theory.  Under Fascism in Italy, employers were organized into syndicates known as "corporations" according to their industries, and these groups were given representation in a legislative body known as the Camera dei Fasci e delle Corporazioni.
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