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II. The Role of the Due Process Clause in Defining Geographical Reach
Themes:

· From where does a court derive its power?  Which forum is going to be allowed to adjudicate?  “The underlying theory of jurisdiction comes flat out from power, where the presence of the power gives you the right to assert governance over a person or property.”
· How do we choose which law should be applied in a given situation?

· What respect do other states have to give to a judgment?  What are the consequences of applying a particular law?

Terms:

· Horizontal federalism refers to the complicated aspect of dealing with procedure of working out state to state relationships among the 50 states, each of which has sovereignty in certain aspects of government.  Vertical federalism is concerned with the relationship between the state court systems and the parallel federal court system.

· There are 3 types of jurisdiction according to traditional analysis:

1. in personam – the court exercises its power to render a judgment by virtue of the defendant’s presence within the state’s territory or his citizenship there (power is claimed over the person of the defendant)

2. in rem – the court exercises its power to determine the status of property located within its property and this determination is binding with respect to all of that property’s interest holders (power is claimed over property within the boundaries of the jurisdiction)

3. quasi in rem – the court renders a judgment for or against a person where recovery is limited to the value of property that is subject to the court’s authority (this is a blend of in personam and in rem jurisdiction).  Quasi in rem 1 applies when the property is somehow connected to the central object of the dispute.  Quasi in rem 2 applies when the property being attached is utterly unconnected to the dispute.  Quasi in rem 2 is more dubious to justify with regards to fairness because it relates to the assertion of general jurisdiction.
A. The 19th Century’s Approach: Jurisdiction as Physical Presence
Cases and Hypotheticals:
1. Pennoyer v. Neff (U.S., 1877)
· Memory Refresh:  Mitchell is a crooked attorney and does some service to title some land in Oregon for Pennoyer.  Pennoyer allegedly doesn’t pay Mitchell, so Mitchell serves Pennoyer with notice in Oregon (although Pennoyer has moved to California), and when Pennoyer fails to show up to court, the Oregon courts rule against him and auction his land.  Mitchell bids on the land and buys it in the auction (for far less than its value), and also recovers the money owed to him from this judgment.  Pennoyer brings this up in federal court and eventually justice is served (Pennoyer wins).
· What’s the Point?  This case is our starting point in the evolution of the doctrine of jurisdiction.  In particular, the court really zeroed in on the prejudgment attachment of property as being an essential component of exerting quasi in rem jurisdiction.  This attachment is what gives the court power over a defendant and it serves the dual purpose of providing the defendant with notice and in preventing a defendant from running away to try to escape the court’s jurisdiction.  There are four components of due process that must be fulfilled when asserting jurisdiction over a defendant: the organs of one state should give organs of another state “full faith and credit” (horizontal federalism); the judgment must adhere to the internal requirements of its jurisdiction; notice must be adequately served (this can be enforced on direct appeal of collaterally); attachment must come before liability is assigned.  This case epitomizes the theory of territoriality which is all about physical presence.
B. The Early 20th Century’s Approach: Jurisdiction as Foreseeable Consequence

Terms:

· There are two kinds of appearances in court.  A general appearance is a defendant stating that it is present for all purposes and contesting the case.  In a special appearance, however, the defendant shows up to court to state its presence, but only in order to contest the court’s execution of power over it.
· Consent theory of jurisdiction – by doing business in (or traveling in, living it, etc.) a state, a person submits to the jurisdiction of that state’s courts and gives consent to have an agent in that state appointed to whom process against him can be served.  The state’s power here derives from consent.

· Specific jurisdiction applies when the contacts used to establish presence are related to the substance of the lawsuit.  General jurisdiction applies when they are not.

· Facial review of a case looks at how a ruling might be interpreted later in the future.  Applied review, on the other hand, is simply interested in the instant case.
Cases and Hypotheticals:
2. Hess v. Pawloski (U.S., 1927)
· Memory Refresh:  Pawloski is from PA and was driving through MA when he allegedly caused an accident injuring Hess.  Massachusetts law provided that service against a non-resident operating a car in the state could be served via an appointed agent (the state registrar in this case).  The court is deciding if this law violates due process, and rules that it does not.  It reasons that operating a vehicle on a state’s roads gives implied consent to be served by that state’s process.
· What’s the Point?  The difficulty in this case was making the court’s assertion of jurisdiction mesh with the territorial theory laid down in Pennoyer.  To do this, we created an agent that is territorially within the state and that we can use much like we used the physical property in Pennoyer to compel a non-resident to appear in court.  In so doing, we’ve moving away from territoriality because it was too constraining and inserted a new scheme that depends on a legal fiction.  This is a sort of intermediary point between the territoriality theory of Pennoyer and the modern era of jurisdiction that will unfurl in International Shoe.
3. International Shoe v. Washington (U.S., 1945)
· Memory Refresh:  International Shoe is a Delaware corporation and based in Missouri.  It has eleven to thirteen salespeople assigned to sell in Washington who display and deliver merchandise in the state.  Washington law specifies that any employer within the state must pay into an unemployment fund, and International Shoe doesn’t want to do this.  The issue is whether the quality and nature of International Shoe’s business in Washington subject it, under due process, to Washington’s laws?  The Supreme Court says yes because this doesn’t violate the nation of “fair play and substantial justice” because International Shoe enjoys the benefits and protections of Washington’s laws and therefore should be subject to their rule.
· What’s the Point?  Thus begins the modern era of jurisdiction.  Out of this case, the notion of presence is watered down to the point where a defendant’s presence is sufficiently maintained as long as it doesn’t violate “traditional notions of fair play and substantial justice” to say that there is presence.  In so doing, we have fundamentally changed the notion of the word “presence” from a physical meaning to one that is based on fairness.  Jurisdiction is no longer based on what is, but instead is based on what ought to be.  Note also that in this case, International Shoe’s activities within Washington were both continuous and related to the litigation.  Questions will arise when one or both of these characteristics are absent.
4. Allstate Ins. Co. v. Hague (U.S., 1981)
· Memory Refresh:  A guy travels from Wisconsin to Minnesota daily for work and one day is killed as a passenger in a motorcycle accident in Wisconsin.  Neither driver had insurance but the victim had $15,000 of insurance in Wisconsin.  The widow eventually moves to Minnesota and remarries, and tries to bring suit against her insurance company in Minnesota (where she would be entitled to $45,000 rather than the $15,000 she would receive in Wisconsin).  Minnesota was allowed to apply its own law in this case in a decision that said a state may do so as long as it has “a significant contact or significant aggregation of contacts, creating state interests, such that choice of its law is neither arbitrary nor fundamentally unfair.”
· What’s the Point?  This is a choice-of-law case and also an example of general jurisdiction (because Allstate’s behavior in Minnesota was unrelated to the specific suit brought).  There was a conflict of law in this case between Wisconsin and Minnesota.  The two issues here are if jurisdiction in Minnesota would be consistent with the due process clause and whether Minnesota had the right to jurisdiction over Wisconsin under the “full faith and credit” clause.  A minimal vision of this case is to say that it’s simply up to the judge to determine which law to apply as long as the geography elements of the case are sufficient to satisfy due process.  A more maximal vision says that this geography element must be satisfied as well as a substantive requirement.  The court split the difference between these two interpretations by saying that if geography is satisfied then the second hurdle can be satisfied by establishing that the defendant has substantial contacts within the jurisdiction.  The gist of this ruling is that the standard to be used in answering a choice of law question is less stringent than it is in assessing jurisdiction.  All that is required under Restatement 2 to justify asserting a particular forum’s choice of law is a “sufficient aggregation of contacts,” and the court determines that this exists in this case.
5. Burnham v. Superior Court (U.S., 1990)
· Memory Refresh:  A man and woman who once lived together on the east coast are separated and the wife moves to California and retains custody of the children.  The wife brings suit for divorce in California, and while visiting in the state for business, the husband went to visit his children, at which time he was served with a summons for the divorce suit.  He contests this service arguing that his only contacts with the state were for business and to visit his children.  The court disagrees and says California appropriately asserted jurisdiction.
· What’s the Point?  This case asks us how much is left of Pennoyer.  Scalia, in the majority opinion, says due process is not a subjective process into which we pour whatever ingredients we choose.  Rather he says due process means the way that we have always done due process, and that this historical context binds the judge’s decision.  Brennan, in his concurrence, argues that history is of some relevance but not despondent relevance in defining due process.  Instead he argues that judges should interpret due process.  In affect, Scalia’s side is saying that the rule of Pennoyer still exists while Brennan’s side is saying that it does not unless it meshes with the fairness and justice notions of International Shoe.  This was a plurality decision, and the “totality of circumstances test” came out of Brennan’s concurrence.
6. Harris v. Balk (U.S., 1905)
· Memory Refresh:  Harris and Balk are each from NC.  Harris owed Balk $180.  Epstein was from MD and claimed that Balked owed him $344.  While Harris visited MD, Epstein presented him with the debt due from Balk and collected the $180 from Harris that Harris owed to Balk.  Balk resented this and brought suit.  The Supreme Court ruled that Epstein’s actions were appropriate, saying that the “obligation of the debtor to pay his debt clings to and accompanies him wherever he goes.”
· What’s the Point?  This case is the full-flowering of quasi in rem jurisdiction and represents the point when lawyers finally use quasi in rem to break through the barriers that territoriality had created.  It differs from Pennoyer in the sense that the property in question being used to establish quasi in rem jurisdiction here is a legal fiction rather than real property.
7. Shaffer v. Heitner (U.S., 1977)
· Memory Refresh:  Heitner is bringing action in Delaware against the Greyhound Company and its 28 directors.  Greyhound is a Delaware corporation but is based in Arizona and none of its directors have ever been in Delaware.  There was a Delaware law saying that that the situs of the stock of any Delaware Corporation is in Delaware, so therefore the company and its directors had property within the state, and this opened the door for Heitner to sue there under quasi in rem jurisdiction.  The defendants objected to the seizure of their property without a hearing because it forced them into a position where they had to either abandon their jurisdictional arguments or lose the control of their property (which is significant especially because stock can’t be sold or traded while it is attached).  The court rules that Delaware stepped over the Constitutional lines here and could not assert jurisdiction as it tried.
· What’s the Point?  Here we have a modern day version of Harris v. Balk where fictional property is used to establish a basis for the assertion of quasi in rem jurisdiction.  Shaffer goes one step further, however, because here this property is only in Delaware because Delaware itself has decided that the property is there.  The holding from this case is that the mere presence of property within a state is insufficient to establish quasi in rem jurisdiction in the absence of the minimum contacts established in International Shoe.  To hold otherwise would be to allow virtually anyone to be brought to court in Delaware, and this is inconsistent with minimal contacts (this is looking at the case from a facial review perspective).  There is a dangerous inconsistency with this case and Scalia’s ruling in Burnham: in Burnham, Scalia said that transient physical presence does not require the establishment of minimum contacts, but this case is saying that quasi in rem jurisdiction requires that you do.  Scalia wants a separate category for in personam (physical presence) and in rem (minimum contacts) jurisdiction, whereas Brennan wants the same minimum contacts rule to apply to both.  From a policy perspective, part of the reasoning behind this inconsistency is the dangerousness of prejudgment garnishment.  In the lower courts, this case was all about prejudgment attachment, but the Supreme Court flipped it up and made it about jurisdiction.
8. Gray v. American Radiator (Ill., 1961)
· Memory Refresh:  An accident occurred in Illinois involving a radiator made by American Radiator stemming from a faulty valve made by Titan Valve Company (an Ohio company).  The victim was an Illinois resident and brought suit against both companies in Illinois.  Titan sought to avoid liability by stating that it conducted no business in Illinois because it sold the valve to American Radiator outside of the state, and thus availed itself of litigation in Illinois.  The issue is whether a tortuous act was committed in Illinois even though the valve was sold elsewhere, and if an affirmative finding to this question would violate due process.  The court determined that a tort was committed in Illinois because it was where the last event necessary to render the actor liable occurred and that the application of the Illinois long arm statute does not violate due process because it provides adequate notice and opportunity to be heard.
· What’s the Point?  The two-word formulation of this case is “cause injury.”  The consequence of the decision is that a company now has to be prepared to defend itself in any state since it doesn’t have control over where its product may come to rest.  As such, the jurisdiction with the most significant regulation trumps the jurisdiction of other states.  The trend in defining due process at this time was away from territoriality and towards an emphasis on providing notice and opportunity to be heard, and it was within this context that the case was decided.  It could be inferred that a number of Titan’s products would be used in Illinois, and the court uses this to justify its decision.
9. McGee v. Int’l Life Insurance (U.S., 1957)

· Memory Refresh:  A party insured by Int’l Life Insurance (a Texas company) in California died (the policy was sold by a different company that Int’l Life Insurance later acquired).  The beneficiary of the policy wants to collect, and the company doesn’t.  The only known business that the company conducted in California was the business it did with the plaintiff by mail.  In California, the courts ruled that Int’l Life Insurance must pay the full value of the policy.  Texas courts refused to recognize this decision.  The Supreme Court must decide if full faith and credit should be given to Texas’s decision not to recognize the California judgment.  It decides that Texas must recognize the California decision on the grounds that the insurance contract on which the law suit was based had substantial connection with California.  It also asserted that California had a vested interest in providing a means for redress for its own residents.
· What’s the Point?  “Foreseeable forum.”  The court holds here, in extension of Gray, that if someone claims to be hurt, that person can bring suit in the place where the injury occurred and the person alleged of perpetrating the injury must come to this forum if it was “foreseeable” that this harm could have been caused in that jurisdiction.  The minimum contacts here derive from knowingly entering into a contract with a person in another state and accepting money from that state.  Note that this is an example of specific jurisdiction.  Note also that if this case is reversible (e.g. if it is a two-way street allowing either party to sue the other in either jurisdiction) then the implications of it are tremendous, and would create a “race to the courthouse” situation.
C. The Late 20th Century Approach: Jurisdiction as Reciprocal Obligation
Themes:

Three important ideas come from the Due Process Clause:

1) Action must be within the substantive power of the state (territorial limits of a sovereign, also known as jurisdiction)

2) Before this power of the sovereign is brought upon a party and adversely affects it, this party must be given adequate notice

3) Once a party is notified, does it have to be allowed to take certain steps to defend itself?
Cases and Hypotheticals

10. World Wide Volkswagen v. Woodson (U.S., 1980)
· Memory Refresh:  A family bought a care in NY, and in the course of driving to AZ, the car broke down due to a defective design in OK.  The family tried to bring suit in OK against the retailer, regional distributor, importer, and manufacturer.  The court ruled that jurisdiction in Oklahoma was not appropriate because although the defendants could foresee that the car could end up in any state by virtue of being mobile, they did not have any “contacts, ties, or relations” with the state of Oklahoma, and therefore lack minimum contacts necessary for the assertion of personal jurisdiction there.
· What’s the Point?  This case goes against the general expansion of jurisdiction that had emerged from McGee and Gray.  The contacts in this case seem stronger than those in Gray (because there wasn’t any middle man between the seller and customer in this case) but weaker than those in McGee because at least in McGee the defendant had a specific idea of which jurisdiction it could be sued in.  In the majority opinion, White argues that due process provides two things.  First it provides predictability and the protection of federalism.  Second it provides protection against being forced to defend oneself in an inconvenient forum.  It’s unsure how far this decision bites into the decision of Gray, but it bites into it significantly (some courts that do distinguish the case from Gray do so on the thin argument that the test is different for use and manufacturer).  This case gives us the test of “foreseeability plus.”  In the decision, White argues that jurisdiction has two components: convenience and federalism.  [NOTE: what is the issue here of the “second prong being federalism?  What does this mean?]
11. Kulko v. Superior Court (U.S., 1978)
· Memory Refresh:  A couple is married in a stopover wedding in California, and later the wife attains a Haitian divorce (recognized in CA but not in NY).  The wife files for a divorce in CA asking for a change of status (recognition of the Haitian divorce), an alteration of the divorce settlement to give her custody, and an alteration of property arrangements so that her child support payments are increased.  The wife had also coerced the children to leave their father in NY and join her in CA.  The Supreme Court finds that CA does not have jurisdiction over the father because he was not responsible for sending the children to CA.
· What’s the Point?  This case is another example of “foreseeability plus.”  The court here is also asserting that the minimum contacts test applies to individuals as well as to corporate defendants (previous cases have been in instances where the defendants were companies).
12. Burger King v. Rudzewicz (U.S., 1985)
· Memory Refresh:  Burger King’s headquarters are in Miami, and they enter into a franchise agreement with Rudzewicz (a Michigan resident).  When he fails to make some franchise payments, the company sues Rudzewicz in Florida.  Rudzewicz challenges FL jurisdiction on the grounds that he did not have minimum contacts in that state.  The franchise agreement also contained a clause saying that all lawsuits relating to the contract would apply Florida law.  The court rules that Florida’s jurisdiction is appropriate because Rudzewicz established minimum contacts with that forum by making the franchise contract and that he would not face unfairness in having to defend himself there.
· What’s the Point?  The fact pattern here is the reverse of McGee, although the court says in their ruling that they did not intend for McGee to be flipped.  Instead the court says that the holding from McGee was that the aggressing party must go to the forum of the passive party (an important distinction between this case and McGee is that this case hinges on a business transaction and McGee was concerned with a consumer transaction – it may be desirable to have different tests for these different cases.  This is consistent too with the difference between Gray and WWV, where in one it involved a business decision to use a component and in the other it involved a consumer decision to move a product to another state.).  Note here also that the defendant’s contacts with Florida were continuous, sustained, and related to the claim, supporting specific jurisdiction.
13. Asahi Metal Industry v. Superior Court (U.S., 1987)

· Memory Refresh:  A citizen of California suffers injuries as a result of an accident involving a wheel made by a Taiwanese company and containing a component made by Asahi (a Japanese company).  When the Taiwanese company was sued, it filed a cross-complaint against Asahi in California court.  Jurisdiction against the Taiwanese company was clear based on specific jurisdiction coming from the stream of commerce doctrine.  The court in a plurality decision finds that jurisdiction is not appropriate.  In the decision, four justices agree that jurisdiction is inappropriate because of lack of foreseeability and volitional affiliation; 8 justices agree that jurisdiction was not reasonable based on a variety of factors.
· What’s the Point?  The court is divided as to whether the stream of commerce test alone (saying it is foreseeable that the product will end up in a particular forum) is sufficient to invoke jurisdiction.  (Note that this test seems a stronger argument for jurisdiction than exists in WWV because there the consumer was in sole control of the mobile product.)  This case seems to be similar to Gray except that we’re dealing with foreign defendants instead of out-of-state defendants – 4 justices agree with this analogy while 4 do not, so it is also unclear if Asahi overturns Gray.  In the opinion, O’Conner argues that the acts of a 3rd party cannot be said to avail a defendant of jurisdiction – if a product reached a particular market but was not done on behalf of the defendant, then that defendant has not availed itself of jurisdiction in that forum.  Also coming out of this test is the idea of a 2-level test for determining jurisdiction, first asking if minimum contacts exist and then asking if the interests of the forum state are sufficient to justify the inconvenience to the defendant.  Out of this, perhaps the appropriate test is should the defendant have foreseen that he should have to take account of the laws of a particular place when it engages in some sort of transaction.
14. Perkins v. Benguet Consolidated Mining (U.S., 1952)

· Memory Refresh:  The defendant is a Philippine company that was waiting out WWII in Ohio, and the claim is that this company failed to pay stocks to a non-Ohio resident.  The claim is brought in Ohio and the question is whether the Ohio courts have the right to assert general jurisdiction over the company based on its activities there during the war.  The court determines that it does.
· What’s the Point?  This is the bedrock case with regards to general jurisdiction.  In reality though it might have really been a case about jurisdiction of last resort, because there was no other place to bring the company in to court.  This case is the analog of Burnham because it hinges on the nature of the defendant’s contacts within the state, and the decision probably differed for the practical reason that Ohio was the only possible jurisdiction in this case, and otherwise the company could escape justice.  Lower courts have interpreted (misinterpreted?) the holding of this case to be a justification of general jurisdiction.
15. Helicopteros Nacionales De Colombia, S.A. v. Hall (U.S., 1984)

· Memory Refresh:  A wrongful death action was brought on behalf of four Americans that died in a helicopter crash abroad against a Colombian company.  The lawyers decided to try to seek general jurisdiction against the defendant by identifying ways the company interacted with Texas.  The Supreme Court ruled that the assertion of general jurisdiction in this case was insufficient to satisfy due process.
· What’s the Point?  Ironically, the court noted that specific jurisdiction was probably present in this case, but because the lawyers did not raise this issue at trial, it was barred.  This case establishes that the standards for asserting general jurisdiction are higher than they are for specific jurisdiction.
16. Insurance Corp. v. Compagnie des Bauxites (U.S., 1982)

· Memory Refresh:  A company that operates in Africa took out insurance in PA and Europe.  Although the defendant argues that they have no contacts to PA, the plaintiff tries to demonstrate jurisdiction by examining the company’s records.  The company refuses to allow their books to be examined during discovery claiming that PA does not have the power to force them to do so.  As a result, the court imposed sanctions on the defendant, and the Supreme Court upheld these sanctions.
· What’s the Point?  The Supreme Court decides that due process protections against jurisdiction are a component of individual liberty which can be waived or overruled by necessity.  In this case the court seems to be saying that it didn’t mean for federalism to be one of the prongs of jurisdiction outlined in WWV.  The court also seems to be saying that it might have gone too far in what it meant by federalism, and relegates federalism to the more relative idea of liberty saying that a state can assert jurisdiction as a result of failure to cooperate after a defendant has submitted to the jurisdiction of the court for the purpose of challenging jurisdiction.
17. Hanson v. Denckla (U.S., 1958)

· Memory Refresh:  A wealthy woman established a trust in Delaware with her three daughters and then in Florida decided that the trust would be divided between two of her daughters.  She does this with a Delaware lawyer (DE law only requires one witness while FL law requires two witnesses).  Two cases arise out of this.  One of these cases is in Florida, which applies its own laws and determines that the property will pass pursuant to the will.  In this case, the Delaware bank was not brought in as a party (probably because jurisdiction would have been found lacking).  The other case is in Delaware, and it refuses to give full faith and credit to the FL decision.  The Supreme Court ultimately dismisses the FL ruling because it says the bank was an indispensable party according to FL law.
· What’s the Point?  This case illustrates that in some cases the real issue may not be one of jurisdiction but rather a choice-of-law question.  Practically, choice of law is inherently tied up in jurisdiction because every state wants to apply its own law.  This would lower the stakes of where the case is brought since the same law could be applied in either location (if the correct choice were made).  Mostly, this case illustrates two key elements of our system.  First, there is a huge stake involved in who sues first.  Second, the party that sues first can pick which substantive law governs (in addition to the added convenience of their own choice of forum).
18. Phillips Petroleum v. Shutts (U.S., 1985)

· Memory Refresh:  There is a class of 33,000 plaintiffs, most of whom are outside of Kansas, and a message has been circulated to all of them allowing for them to “opt out” of litigation against Phillips Petroleum in Kansas.  The named plaintiff (Shutts) is a resident of Kansas and the defendant has contacts to Kansas.  The question is whether this plaintiff should be allowed to speak for the others, and if the judgment would be binding on them all.  The court finds jurisdiction to be appropriate.
· What’s the Point?  Because the issue surrounds the court’s jurisdiction over plaintiffs rather than defendants, it’s easier to satisfy.  The Supreme Court says that the Kansas Supreme Court was inappropriate in applying Kansas state law to all of the transactions, which greatly complicates the choice of law question as it goes one step farther than Hague.  This is the only case Neuborne knows of in which the courts imposed a due process check on a state’s power to apply its own laws.
19. Omni Capital Int’l v. Rudolf Wolff (U.S., 1987)
· Memory Refresh:  An investor brought a case in federal court in LA against Omni Capital (an NY company) for violation under the Commodity Exchange Act.  Omni impleaded Wolff, a British citizen with no contacts in Louisiana.  Because the LA long-arm statute did not reach Wolff, the Supreme Court ruled that jurisdiction over them was not proper.
· What’s the Point?  Personal jurisdiction is still an issue even when dealing with the federal court system.  Also, although jurisdiction over Wolff may not have violated due process, it was not permitted because LA’s long-arm statute did not exercise the full range of jurisdiction that the Constitution permits.  Following this case, in 1993 Congress expanded the jurisdictional reach of the federal courts to allow for a 100 mile bulge, special service of process in interpleader cases (allowing for national service based on in rem theory), and a limited federal long arm statute for certain cases.
20. Stafford v. Briggs (U.S., 1980)

· Memory Refresh:  This case was a combination of 2 cases in the Supreme Court, and the question was whether Congress had the constitutional authority to provide for nationwide in personam jurisdiction.  The court determined that due process only requires minimum contacts between the defendant and the nation that has created the court, and that the issue is not one of fairness in making this determination but rather one of whether the court of that nation has the power to exercise jurisdiction.
· What’s the Point?  This case demonstrated the application of a new congressional statute that tried to assert a federal long-arm jurisdiction to get jurisdiction where state long-arm statutes were inadequate.  It gives us an illustration of the difficulty of suing in federal court before 1993.
III. The Due Process Clause as a Guarantor of the Opportunity to Contest
D. Notice
Themes:  Think about how due process impacts our thinking on prejudgment attachment and notice and the evolution of these ideas.
Following Mullane, there are three options for service:

1. Personal service – this is the preferred approach

2. Substituted service – this is service that is reasonably calculated to reach the person (e.g. service left with a responsible person at his/her residence; service left with a person of authority; service left at the person’s residence; service sent through the mail)

3. Publication – this is the least preferred approach, and should be used when personal or substituted service are impossible
The Evolution of the Prejudgment Attachment Doctrine (Chronological)
1. Pennoyer v. Neff (1877) – prejudgment attachment is necessary, archetype of quasi in rem jurisdiction

2. Sniadach v. Family Financial Corp. (1969) – ex parte wage attachment ruled wrong
3. Fuentes v. Shevin (1972) – consumer transaction, attachment of consumer goods that were central to dispute without hearing ruled wrong

4. D.H. Overmyer Co. v. Frick Co. (1972) – business transaction, party allowed to sign away due process rights

5. Mitchell v. W. T. Grant Co. (1974) – outlier in which attachment was allowed; consumer transaction, judge-signed order, in personam
6. North Georgia Finishing, Inc. v. Di-Chem, Inc. (1975) – distinguished from Mitchell, business transaction; prejudgment attachment of bank account unrelated to dispute ruled wrong

7. Shaffer v. Heitner (1977) – prejudgment attachment of stock, ruling on jurisdictional grounds; questions purpose of prejudgment attachment; serious blow to quasi in rem jurisdiction

8. Connecticut v. Doehr (1991) – assault dispute, prejudgment attachment of house to pressure defendant ruled wrong; last word on this matter, suggests that prejudgment attachment is disallowed
Matthews Factors for determining if prejudgment attachment is appropriate:

· Consideration of the private interest that will be affected by attachment (interests of the defendant);

· Evaluation of the risk of erroneous deprivation through the procedures under attack and the existence of safeguards against this risk;

· The interests of the plaintiff (e.g. joint ownership, reason to believe the property may be destroyed, etc.);
· State/government interest.

Cases and Hypotheticals

21. Pennoyer v. Neff (U.S., 1877)
· Memory Refresh:  (See Above)
· What’s the Point?  Notice was a central element in this case, as the court ruled that Pennoyer had to have been served with the appropriate notice (which in this case was the seizure of his property) in order to satisfy the Due Process Clause.  In addition to mandating prejudgment service, this case was also very strict with regards to geography but sloppy in terms of the notice it gave.
22. Mullane v. Central Hanover (U.S., 1950)
· Memory Refresh:  There was a common trust fund and at the time, banks were seeking the ability to cut off lawsuits brought against them regarding these funds by giving periodic accounting to the parties of these trusts.  The New York courts upheld this, and said that the source of their jurisdiction over the beneficiaries of the trust was “in the nature of quasi in rem.”  These beneficiaries argue this was inappropriate, however, because the question was not about their property but about the property management.  There was clearly no in personam jurisdiction because there were no minimum contacts.  In this matter the future of economic trust funds was as stake because they would not be economically viable if banks were not able to regulate their liability in this way.  Notice was given by publication in a local newspaper.  The Supreme Court ruled that jurisdiction existed nonetheless but that the notice given was inadequate.
· What’s the Point?  The principle of “jurisdiction of last resort” – this means that when the courts need jurisdiction badly enough, they come up with a way to justify it.  The other principle to emerge from this case is that of “best practical notice.”  The court here said that notice in the style of Pennoyer (which simply required publication) is usually insufficient and that there are almost always better ways to serve notice.
23. Sniadach v. Family Finance Corp. (U.S., 1969)
· What’s the Point?  This case struck down ex parte wage attachment.  The question arising out of this case is whether this was the beginning of a general principle or just a specific exception to a general rule because wages are a necessity (and it would be unfair to attach a necessity).  Also think about to what extent this case is about trying to deny the use of force.
24. Fuentes v. Shevin (U.S., 1972)
· Memory Refresh:  A dispute emerged between a debtor and a creditor (Fuentes had purchased a stereo and stove on credit from Firestone Tire), and in the course of the dispute, the creditor had the property seized before Fuentes ever received notice.  Fuentes filed a complaint challenging the constitutionality of the Florida prejudgment procedures on the grounds of Due Process.  The Supreme Court ruled that there must be a hearing before attachment of property from a debtor can take place.
· What’s the Point?  This is distinct from Pennoyer, because here the questions of jurisdiction and service were not an issue.  In Pennoyer the seizure was necessary to establish jurisdiction, but that was not the case here.  Instead, there were other reasons for the attachment.  It is distinct from Sniadach as well because we’re concerned with consumer goods over which the creditor had the title and a shared interest (making this more like an in rem proceeding) rather than wages.
25. Mitchell v. W. T. Grant Co. (U.S., 1974)

· Memory Refresh:  This case is also a dispute over shared ownership, in this instance the dispute is over property.  A Louisiana judge issues an ex parte order of attachment after hearing only one side of the matter.  The Supreme Court upholds this.
· What’s the Point?  The point is that this case may have been thought to overrule Fuentes because the court falls on the other side this time.  On the other hand, there are distinctions in this consumer case.  First, there is pre-existing ownership interest in the good (this seems unconvincing).  Second, the procedure differed from that of Fuentes because here a judge signed the order for attachment rather than a sheriff.  Thirdly, the debtor can immediately seek dissolution after the seizure in this case and the creditor must prove the grounds of the seizure (this provision is in LA law but not in the law applied in Fuentes).  Nonetheless, there is still much question as to whether this decision overrules Fuentes.
26. North Georgia Finishing, Inc. v. Di-Chem, Inc. (U.S., 1975)

· Memory Refresh:  Another prejudgment attachment case, here we are dealing with a commercial dispute (meaning there was less imbalance of power between the two parties).  The court holds in Di-Chem that they believe the facts of this case to more similarly resemble those of Fuentes than Mitchell, and therefore because there was no judge involved and the possibility of erroneous deprivation outweighed the benefits of such attachment, the attachment was in violation of due process.
· What’s the Point?  The court explicitly said here that it was not overruling Mitchell but merely distinguishing it.  There was also a distinction in this case from others, in that the prejudgment attachment merely involved freezing a bank account, it did not involving the seizure of physical property.  Here also the property was utterly unrelated to the suit at all and was simply being used as a vehicle.  Because after Shaffer, attachment is insufficient to establish jurisdiction, after this case we need to distinguish between in personam and in rem actions and ask why we are attaching property in any particular instance.  Because where it is unrelated to the proceeding, attachment of property does not serve any functional purpose other than to pressure the defendant into appearing, the court refuses to allow this to continue in this case.  (Note there are still legitimate concerns suggesting attachment is a good idea, such as the possibility that the property may disappear, the fear of flight, etc.)
27. Connecticut v. Doehr (U.S., 1991)
· Memory Refresh:  The plaintiff was trying to place a lien on the defendant’s house to secure potential damages for an assault suit that was underway.  This act was consistent with Connecticut law, and the question is whether this law is constitutional or not.  White (who dissented in Fuentes and led the charge in Mitchell) is writing the opinion, and rules that the attachment is unfair.
· What’s the Point?  It looks like Justice White has changed his mind over the course of 15 years, and this is very significant in the evolution of the doctrine of prejudgment attachment.  This case is particularly strong on the one hand because the attachment of the property risked no physical deprivation to the defendant (although it still entails costs such as inability to sell the property while a lien is against it).  The big difference in White’s reasoning between this case and Fuentes is that here there is no economic relationship between the parties that we are trying to preserve (unlike in Fuentes where poor consumers would have been benefited by a ruling that allowed creditors to enforce installment contracts).  Out of this case come the Matthews factors.  After this, do we have a clear rule regarding prejudgment attachment?  Is there room left for quasi in rem jurisdiction in any setting?
28. D.H. Overmyer Co. v. Frick Co. (U.S., 1972)
· Memory Refresh:  There was a cognovits note in a business transaction where the debtor waived his objections to jurisdiction, notice, and the opportunity to contest.  The question is whether a person can waive their own due process rights, and the court says yes.
· What’s the Point?  It’s likely that the cognovits note was allowed in this case because it was a business transaction involving two entities of similar bargaining power and where there is consideration for the note to have been given.  It’s still unknown if such a note would be allowed in a consumer transaction.
29. Shaffer v. Heitner (U.S., 1977)
· Memory Refresh:  (See Above)
· What’s the Point?  At one point, recall, it looked like this case was all about attachment (rather than jurisdiction) and that it would be what Di-Chem and Doehr were.  This case probably is what led to Doehr, however.  After Shaffer we have to ask what the purpose of attachment is (because it can no longer be used to establish jurisdiction).
IV. Determining the “Substantive” Reach of a Court
E. Subject Matter Jurisdiction
Themes:

· When dealing with subject matter jurisdiction, we’re discussing vertical federalism.  This is in contrast to our discussions of the geographical reach of the courts, which is a question of horizontal federalism.

· Subject matter jurisdiction cannot be conferred by consent.  If the parties don’t raise it, the court must raise it itself.  This is because subject matter jurisdiction has nothing to do with what the parties themselves want.

· The determination of subject matter jurisdiction can create a lot of “deadweight litigation” aimed at determining if a case falls within the court’s jurisdiction or not.
Cases and Hypotheticals
30. Lacks v. Lacks (N.Y., 1976)
· Memory Refresh:  A divorce case in New York arose, where NY law required at least one year of residency in order to attain a divorce.  The wife came back to challenge the divorce two years later in a collateral attack on the original judgment claiming that her husband had not been a resident of NY at the time it was decided.  Her lawyer argued that the lack of subject matter jurisdiction over the original claim was annulling.  The court held that the wife’s challenge was not valid because this case fell into one of the merits of a cause of action and the original case had already been determined to have merits.
· What’s the Point?  There is a distinction between subject matter jurisdiction and the merit of a cause of action.  Merit is coterminous with subject matter jurisdiction and applies to how the facts of a case are fit to law.  To have made an alternative determination in this case would have been to have said that every time a court may have made a mistake on the merits of a particular case that it could be overruled later on a collateral attack.  This case asks us if every case based on residency could be re-openable based on this logic.  There is a distinction between the elements of a cause of action and the elements of jurisdiction – here the elements of jurisdiction were present, but the elements that could give rise to the cause of action were not present.
F. Federal Question Jurisdiction

The Nitty-Gritty of “Arising Under”

· Article III, Section 2 of the Constitution authorizes Congress to create courts that have jurisdiction over claims that “arise under” federal law.  This has been broadly construed (Osborn v. Bank of the United States) to include all claims in which the plaintiff or the defendant makes seeks to rely on or establish a proposition of federal law.

· 28 U.S.C. 1331 is the statute in which Congress actually bestows this jurisdiction, and it authorizes jurisdiction over cases “arising under” the Constitution of laws of the U.S.  This has been more narrowly construed to mean those cases in which the plaintiff’s claim requires proof of federal law.
Testing if a case “arises under” (according to interpretation of 1331):

1. Is jurisdiction based on the plaintiff’s claim?  If no, jurisdiction fails.

2. Does federal law create the underlying substantive right the plaintiff is invoking and authorize plaintiffs to sue under this right?  If yes, jurisdiction is proper.  Note that if the plaintiff was created by a federal statute then it falls under this rule (if the defendant was created under a federal statute, this is not necessarily true).  Note also that cases in which the plaintiff is alleging a violation of civil rights would fall into this category.
3. Is there a federal suit authorizing the plaintiff to sue but only under a state right (e.g. there is no federal right)?  If yes, jurisdiction is not proper.

4. Does the case rely on a federal statute creating a substantive right for which it is not proper to bring a naked claim?  If yes, jurisdiction is not proper (under Merrell Dow).

5. Is there a state cause of action for which proof of that action requires proof of a proposition of federal law?  If yes, jurisdiction is proper (under Smith).
Cases and Hypotheticals

31. Osborn v. Bank of the United States (U.S., 1824)

· Memory Refresh:  The National Bank of the U.S. sued an Ohio auditor that was trying to tax the bank until it went out of business.  This was based on Constitutional objections that the tax was confiscatory and that there was no right to tax a federal institution.  Marshall reasons that the Congressional statute that created the bank and entitled it to federal jurisdiction merely carved out and reiterated the jurisdictional reach enumerated in the Constitution.  Because this cause of action “arose under” the Constitution, it was enforceable in federal court.
· What’s the Point?  Marshall is questioning here if the statute creating the bank gave the federal courts too much power, and ultimately answers that no, it did not.  In so doing, he adopts an idea of federal question jurisdiction in which any claim in which a federal question might potentially arise (even if it never comes up) is appropriately adjudicated in federal court.  In other words, the latent presence of a potential federal issue was deemed sufficient to render it within the jurisdiction of the federal courts.  This is a very broad interpretation of the language “arising under” in Article III, Section 2 of the Constitution and is an interpretation of the potentiality of the reach of the federal courts.
32. Louisville & Nashville RR v. Mottley (U.S., 1908)

· Memory Refresh:  A couple of folks in Kentucky got lifetime passes for the railroad, which the railroad later rescinded.  The couple brings a breach of contract claim in federal court, to which the railroad raises the defense the objection that a federal law forced them to take away the passes.  The couple claims that the federal statute that the defense relied on amounted to a constitutional deprivation of their property.  The court rules that federal subject matter jurisdiction does not exist because the plaintiff’s claim arose under a state law (contract claim), and the fact that the defendant would raise a defense rooted in federal law was not enough to place the case in federal court.
· What’s the Point?  Here we see the more narrow interpretation of “arising under,” where the court rules that even “artful pleading” on behalf of the plaintiff is not enough to bring a case in federal court for which subject matter jurisdiction is lacking.  Also it is noteworthy that neither party discussed jurisdiction but the Supreme Court raised this issue itself – even though both parties wanted to be in federal court, federal court refused to hear the case.  Out of this case, we need to look at the face of the plaintiff’s complaint to see where the claim really hooks, whether it is to a federal issue or a state issue in disguise (as it was here).
33. Smith v. Kansas City Title & Trust (U.S., 1921)

· Memory Refresh:  Plaintiffs sued to enjoin Kansas City Title & Trust from investing in some bonds that a federal statute allowed it to invest in.  The plaintiffs thought that this federal statute was unconstitutional, and to allow the company to invest in these bonds would allow it to exceed its corporate powers.  Note that the suit was brought on a state claim, but in order to prove the state claim the plaintiffs could not prove it without asking a proposition under federal law.  The courts allowed that this was sufficient to amount to federal subject matter jurisdiction.
· What’s the Point?  Because the case required an antecedent judgment of federal law, federal subject matter jurisdiction existed here even though the claim itself was a state law claim.  Comparing this ruling with Motley suggests that there is a critical distinction in asking “do I know if I’ll win until I know how good the federal defense is” and asking “do I know if I’ll win until I know what the federal defense is.”  This scenario is distinguishable from Motley because there we might have never known the federal defense would arise until the defendants raise it, while here the plaintiff’s claim itself depends on an antecedent issue of federal law.  Here we couldn’t know if the state law has been violated until the federal law was interpreted.  Now we have two decisions (Smith and Motley) set up in which it’s difficult to reconcile the two, and future courts will have to determine which of these patterns a case fits in to.
34. Franchise Tax Board v. Construction Laborers Vacation Trust (U.S., 1983)

· What’s the Point?  This case would suggest that Smith was an exception to the rule laid down in Motley but that it is still valid for finding jurisdiction under 1331.  The hard issue here was determining if the case was like Smith or like Motley.  This case also illustrates that the phrasing of the state clause of action is critical (even though the courts don’t want it to be) in determining if federal subject matter jurisdiction exists.  Federal law created (gave a right to) the defendant in this case.  Ultimately, the court ruled that the claim was a well-pleaded complaint that did not actually belong in federal court.
35. Bivens v. Six Unknown Agents (U.S., 1971)

· Memory Refresh:  The plaintiff claims to have been wrongfully treated by FBI agents and wants to enforce the Fourth Amendment of the Constitution in its naked form (without being authorized to by a Congressional statute).  The court held that there was an implied right to sue under such violations, but that because this is fundamentally a state tort claim in which the Fourth Amendment claim would arise as a potential defense this case lacks federal subject matter jurisdiction.
· What’s the Point?  It is important that the court ruled that the Fourth Amendment claim could impliedly be raised by itself.  However, ultimately the court likens this case more to Motley, so this determination was unnecessary.
36. Merrell Dow v. Thompson (U.S., 1986)

· Memory Refresh:  Merrell Dow is sued by two foreign plaintiffs in Ohio court over an Ohio tort issue.  Merrell Dow prefers to be in federal court so they file a removal petition arguing that the claim ultimately is rooted in an issue surrounding the FDCA (a federal law).  Effectively, they argue that there was an antecedent judgment that requires litigation in federal court in order to determine the validity of the state tort claim.  The court rules that plaintiff do not have the right to bring naked claims under the FDCA, however, it was not appropriate to allow cases such as this to end up in federal court (because to rule otherwise would create a federal court remedy where Congress did not intend for there to be one).
· What’s the Point?  Here we have the situation where federal law created a substantive right but did not expressly authorize plaintiffs to sue for violation of that right.  In its ruling, the court suggests that a statute that creates a federal substantive right but does not create a private right to sue to enforce that right does not support arising under jurisdiction under 1331.  This brings into question the viability of Smith because in Smith federal law did not create the right for the plaintiff to sue to enforce it.  Some courts have thought that Merrell Dow overrules Smith, while others have held that it is distinguished because the federal issue was not “substantial” in Merrell Dow.
G. Diversity Jurisdiction

Themes:

· In general, it is better to err on the side of not granting diversity jurisdiction on borderline cases, because to do so would further undermine principles of federalism.

· Courts are sensitive to people who try to “game” the diversity jurisdiction system (e.g. Rose in which compulsive liar and scumbag Pete Rose tried to get around diversity jurisdiction by creating fictional in-state parties to sue; prohibition on home state defendants removing to federal court claiming diversity).
· Think about the purpose of diversity.  Why should a home state plaintiff ever have access to diversity?

Determining Citizenship (§ 1332 and case law) (determined at time of filing):

· Natural person – defined by the person’s domicile; requires physical presence plus intent to remain there.

· Corporation – place of incorporation and the principle place of business

· Partnerships – the citizenships of each of the individual parties (hence more difficult to create complete diversity in this case)

· Unincorporated corporations (unions) – same rules as partnership (hence even more difficult to create diversity because membership is wider)

· Legal representatives (trustees/guardians) – citizenship of the beneficiary

· Classes – citizenship of the named party (challenged by some Supreme Court decisions)
Cases and Hypotheticals

37. Strawbridge v. Curtiss (U.S., 1806)
· What’s the Point?  Marshall outlined in this decision the rule of “complete diversity” which specifies that there is no diversity jurisdiction if any plaintiff is a citizen of the same state as any defendant.  According to the court, this decision was not about Article III but was rather about interpreting the diversity statute that existed at the time of the decision.  It was still unclear, however, whether this case was a statutory interpretation or rather outlining a limitation that the court believed came from Article III of the Constitution.
38. Mas v. Perry (5th Cir., 1974)
· Memory Refresh:  Two married students, one a resident of France and the other from Mississippi, attended graduate school in Louisiana before moving to Illinois.  They brought suit in federal court against a resident of Louisiana for an incident arising out of their time there before moving to Illinois.  Although they lived in Illinois at the time of filing the suit, it was their intention to move back to Louisiana to complete their study.  The defendant challenged the ruling, arguing that there was no complete diversity of citizenship.  The court held that the wife was still a domiciliary of Mississippi because she had not established a domiciliary since marriage and that the husband was still an alien, therefore complete diversity was satisfied.
· What’s the Point?  A person’s domicile is based on physical presence and the intent to remain in that place – mere residence in a place is not sufficient to establish it as a domicile.  Also, a person can only have one domicile.  In its holding, the court also noted that a person while moving between locations remains a domiciliary of their previous domicile until a new one is established (they are explicit on this point with regard to wives marrying aliens).  Finally it noted that a non-citizen is regarded as an alien regardless of whether it has a residence in the U.S. (unless it has permanent resident statuts).
39. Supreme Tribe of Ben Hur v. Cauble (U.S., 1921)

· What’s the Point?  This was a class action suit, and the court treated the class as a single entity.  As such, citizenship was assigned only to named parties in making determinations of diversity.  This case has been questioned and repeatedly distinguished (possibly because it seems unfair to let plaintiffs “game” diversity in this way but not to “game” jurisdictional amount as has been prohibited in Zahn).
40. AFA Tours v. Whitchurch (2nd Cir., 1991)
· Memory Refresh:  There was an action against Whitchurch for alleged misappropriation of trade secrets.  The district court dismissed the claim because they did not think it would be possible for the jurisdictional amount ($50,000 at the time) to be met.  The appeals court determined that it was inappropriate for the district court to have found that the jurisdictional minimum could not be met here.
· What’s the Point?  Out of this came several relevant rules regarding jurisdictional amount.  First, the amount in question must be a good faith representation by the plaintiff, at which point the burden shifts to the defendant to prove beyond a “legal certainty” that the minimum could not be met.  Second, the plaintiff must have an opportunity to demonstrate that it can satisfy the jurisdictional amount.  Third, punitive damages may be calculated into the amount in question in jurisdictions that allow such damages.  Fourth, interest and legal fees may not be included in damage calculations used for jurisdictional amount questions.  Fifth, injunctions may be included in the calculation if they are requested in good faith.
41. Snyder v. Harris (U.S., 1969)
· What’s the Point?  You cannot aggregate individual claims in order to try to satisfy the jurisdictional amount.  The exception here is if you have more than one claim against a defendant or in the case of a group of plaintiffs that have a common, indivisible right against the defendant (e.g. partnership in a property).  Note that there is still no resolution to the question of if a plaintiff can aggregate her claims against multiple defendants – this case did not address that issue, and the courts have not resolved it.
42. Zahn v. International Paper Co. (U.S., 1973)

· What’s the Point?  Where in this case unnamed plaintiffs not satisfying the jurisdictional amount attempted to “piggyback” onto a claim by the named plaintiffs that did satisfy the jurisdictional amount, the court held that only the citizens meeting the jurisdictional amount could participate in the action.  This reaffirms the notion that for something to be considered a common claim it must not be simply a right shared by many people but instead must be an indivisible claim.  Note that 1367(a) likely changes this ruling by allowing for plaintiffs not meeting the jurisdictional amount to be brought on as pendant parties.
H. Pendant and Supplemental Jurisdiction

Themes:

· What do we mean by the word “case”?  Brennan offers a fact-based definition to mean those claims arising out of the same “nucleus of operative facts.”

§ 1367 Unraveled

· 1367(a) – If a plaintiff has brought a proper federal claim or diversity claim, this section authorizes jurisdiction over all claims that are part of the “same case or controversy” according to Article III; this can be viewed as the codification of Gibbs to the outer constitutional limits.
· 1367(b) – This limits supplemental jurisdiction in instances where the plaintiff could use it to try to undermine the complete diversity requirement; this can be viewed as the codification of Kroger.  This applies when additional parties are brought in by plaintiffs under Rules 19 (necessary joinder of parties), 20 (permissive joinder of parties), 24 (intervention by outside parties), and rule 14 or when they are brought in by people “proposed to be joined as plaintiffs” under Rule 19, or by persons “seeking to intervene as plaintiffs under Rule 24.”  This does not apply when brought in under Rule 14 by a defendant (impleader of a 3rd party defendant).  Note that this is silent on what happens in the case where a defendant brings a counter-claim that may destroy diversity.  As a result, different circuits interpret this differently (some literally, others as they think Congress may have wanted it to also apply to defendants).
· 1367(c) – This gives a court the reasons when it can decline to exercise supplemental jurisdiction for any of four reasons (similar to the discretional factors given in Gibbs, the instances warranting discretion are: novel issues of state law; where state issue predominate; after the federal claim has been dropped; other exceptional circumstances).

· 1367(d) – This deals with tolling issues for the statute of limitations.

· Note that 1367 does not change the class action requirements, e.g. the jurisdictional requirement as laid out in Zahn.

§ 1441(c) – Part of the old removal statute – in conflict with 1367(c)?
· 1441(c) says that once a matter is removed, the district court may decide all matters included in the case or remand all claims in which state law predominates.
· 1441 was a discretionary statute whereas 1367 is mandatory.  Is there an interpretation that can reconcile 1367(c) and 1441(c)?  The existence of both statutes results in different standards whether the case was originally brought in state (1441) or federal (1367) court.
· One issue with 1441(c) is that it may be unconstitutional because under it a federal judge has the discretion to keep a state law issue in federal court when federal courts do not have original jurisdiction over it (i.e., the statute only specifies that the district judge may remand all matters in which state law predominates).
· Another issue with 1441(c) is that it can result in divergent outcomes from 1367.  There are two ways that 1441(c) is in interpreted: one in which the phrase “separate and independent” is ignored and one in which it is not.  By the former interpretation, if this phrase is ignored then a district judge may have discretion to remand state law claims under 1441(c) that could not be rejected by one of the four discretionary criteria of 1367(d).  In essence, you could have a situation under 1441(c) removal where a claim brought in state court is rejected by the federal courts upon removal when this claim could not have been rejected by the federal court under 1367 if it had been brought in federal court originally.
Steps in Determining if Supplemental Jurisdiction is Appropriate:

1. Constitutional power – the constitutional power to hear a related claim exists if there are both a proper claim within federal jurisdiction and if the related claim arises from the same nucleus of operative facts

2. Statutory grant – the court must determine if Congress has granted through a statute power to exercise its constitutional power.  Under § 1367(a) this is an easy analysis because Congress has granted jurisdiction over all claims that are part of the same “case.”  A notable exception to this are diversity situations enumerated in § 1367(b) in which Congress has explicitly rescinded power.  Prior to § 1367, this step resulted in cases like Finley where jurisdiction was denied because Congress had not granted it for particular statutes.

3. Discretion – once the court has determined the jurisdiction is proper, it must decide whether to exercise it based on the discretionary factors such as those enumerated in Gibbs.
Cases and Hypotheticals

43. United Mine Workers v. Gibbs (U.S., 1966)

· Memory Refresh:  This case arose out of an incident surrounding a mine in which there was a simultaneous violation of federal law (a secondary boycott) and state law (personal damages).  The plaintiff brought the federal action in federal court appropriately and then tried to include the state claim along with it as to avoid litigating twice.  The federal court ruled that this was an appropriate exercise of pendant jurisdiction.  As it turns out, the federal claim was dismissed when the federal judge rules that it was a primary boycott, and at this point the state claim was dismissed.
· What’s the Point?  The court broadly construed Article III to give rise to pendant jurisdiction even though there was no determination by a democratic body that it was appropriate (there was no Congressional statute explicitly granting this power at the time).  It ruled that claims arising from the same “case” could be tried at once in federal court so long as one of these claims had appropriate federal jurisdiction.  This interpretation makes sense for the sake of judicial economy and can offer convenience to the plaintiff.  We’re still left wondering after this case how late the federal question can be dismissed before the state claims must be relegated to state court and what to do with cases that could be settled just by decided the state claim first.  In Gibbs, we see that many of these determinations are discretionary (based on such factors as whether the state claim predominates; whether it would require the court to decide on sensitive or novel issues of state law; whether hearing the claims together might confuse a jury; and whether the federal issues are resolved early in the case leaving only the state claims).
44. Owen Equipment Co. v. Kroger (U.S., 1978)

· Memory Refresh:  A widow sues a Nebraska power company (Omaha Power) which was a diverse defendant, which then impleaded Owen Equipment, a non-diverse party under Rule 14(a).  The widow also then asserted a direct claim against Owen.  The claims against Owen were determined to be part of the same “constitutional case,” but the court did not allow for the ancillary jurisdiction to be exercised over Owen because it would have ignored the statutory limits on jurisdiction to have allowed the widow to circumvent complete diversity in this manner.
· What’s the Point?  You can’t use pendant jurisdiction to try to get around Strawbridge (however, the court did emphasize that ancillary jurisdiction could be used over non-diverse parties for compulsory counterclaims, cross-claims, and third-party claims).  Once Omaha Power was dismissed from the case, what we were left with here was a diversity analog to Gibbs after the federal claim was dismissed.
45. Aldinger v. Howard (U.S., 1976)

· Memory Refresh:  The plaintiff sought an action for a violation of civil rights but could not sue the responsible county directly under federal legislation (because the federal statute required that these claims only be brought against individuals).  Instead the plaintiff tried to pendant in the county as a pendant state claim under state tort law along with a valid federal claim against another defendant.  The Supreme Court rejected this assertion of pendant jurisdiction, saying that although both claims were part of the same constitutional case, the state claim would have been inconsistent with the intent of the federal statute, and therefore there was no statutory grant of jurisdiction over this pendant claim.
· What’s the Point?  The court believed that to have allowed the pendant claim would undermine and erode the judgment of Congress to limit federal civil rights claims to individuals.  This case had elements of Gibbs (using a federal claim to pendant in a state claim) and also elements of Kroger (using pendant jurisdiction to bring in a new party).  This case exposes how the second step of the pendant jurisdiction test (that concerned with a statutory grant) was applied before § 1367.
46. Finley v. United States (U.S., 1989)

· Memory Refresh:  The plaintiff sues the United States under the FTCA, but isn’t sure if it is likely to win this claim, so it tries to bring in some other non-diverse defendants to the suit by pendanting on a set of non-diverse claims.  These claims arose from the same constitutional case as the claim under the FTCA.  The court, in a surprising ruling, said that there was no indication that Congress wanted for the statute authorizing suit against the U.S. to be used in this way, and rejected the pendant claims (there was also no Congressional indication that they bringing in additional parties was inappropriate).
· What’s the Point?  The court went so far in this case as to say that unless you can demonstrate that there was Congressional absolution that it wanted the courts to allow pendant jurisdiction, then it was not appropriate.  This case led to the codification of § 1367.
47. Supplemental Jurisdiction Hypothetical

· Memory Refresh:  A Texas plaintiff sues three defendants: a Delaware defendant on a contract claim, a California defendant on a contract claim, and a Texas defendant on negligent recovery claim.  The DE and CA defendants claim they are part of a separate and independent claim and try to remove to federal court under diversity jurisdiction.  The entire case is removed and D1 and D2 are found liable while the claim against the TX defendant is dismissed.  D1 then challenges the judgment saying that jurisdiction was improper because all of the claims came from the same basis of facts.
· What’s the Point?  Out of this Congress decided to revise the statutes and came up with § 1441(c) saying that nothing is removable in such an instance unless it came from a different basis of facts.  What about the other hypothetical that involved a civil rights claim, a battery claim, and a freedom of movement claim?
48. Executive Software v. U.S. District Court (9th Cir., 1994)
· What’s the Point?  This case exposed that Gibbs had not been codified properly in 1367: in Gibbs, a judge had discretion to remove if he wanted to, but under 1367 the judge can only remove in certain cases and is required to give a valid reason.
49. Shamrock Oil & Gas v. Sheets (U.S., 1941)

· What’s the Point?  When an original plaintiff is served with a counterclaim, it does not have the right to remove to federal court.  Section § 1441(a) authorizes removal by the “defendant or defendants” and in this case the court is interpreting this to mean only the original defendant.  As such, the plaintiff may not remove.
50. American Fire & Cas. v. Finn (U.S., 1951)

· What’s the Point?  If two claims arose out of one event or transaction, then removal is not proper (i.e. if they are not “separate and independent claims”).  This led to the revision of 1441.
51. Borough of West Mifflin v. Lancaster (3rd Cir., 1995)

· What’s the Point?  
52. Roe v. Little Company of Mary Hospital (N.D.Ill. 1992)

· What’s the Point?  
V. Venue and Forum Non Conveniens
Themes:

· Jurisdiction is about whether the courts can hear a case.  Venue is about whether the courts should hear a case.  As such, questions of jurisdiction are more of an ad hoc factual inquiry whereas venue determinations are more categorical.
· Transfer between the state and federal system was not possible before the removal statutes, and transfer to court systems in other countries is not possible.  The only option in these instances is to dismiss the case for forum non conveniens and to reopen it in the new system.
· Efficiency seems to be the chief concern behind both venue and forum non conveniens.  Sometimes this is best accomplished by a transfer, other times it is best accomplished by a dismissal, and other times it is best accomplished by a dismissal and subsequent refilling in a new forum.

Breaking down § 1391

· 1391(a) – diversity cases; authorizes venue in 1) any judicial district in which any defendant resides if all defendants reside in the same state; 2) a district in which a substantial part of the events or omissions giving rise to the claim occurred; 3) a judicial district in which any defendant is subject to personal jurisdiction when the action is commenced if no other district exists.
· 1391(b) – non-diversity cases; authorizes venue in 1) any judicial district in which any defendant resides if all defendants reside in the same state; 2) a district in which a substantial part of the events or omissions giving rise to the claim occurred; 3) a judicial district in which any defendant may be found if no other district exists.
· 1391(c) – residence of corporations;

· 1391(d) – aliens;

· 1391(e) – suits against the government;

· 1391(f) – suits against foreign states.

· Residence – venue is based on residence rather than citizenship which is relevant because a party can have multiple residences (unlike citizenship).
Motions for venue transfer (§§ 1404 and 1406)

· 1404 – used in the case where the plaintiff chose an appropriate venue (“where it might have been brought”) but there is another one that is more convenient;  in this case the plaintiff has the benefit of bringing the substantive law along from its chosen venue to the new venue.

· 1406 – used when the plaintiff did not appropriately bring the case in a proper venue; substantive law of the new venue is applied.
Cases and Hypotheticals

53. Bates v. C & S Adjusters (2nd Cir., 1992)
· Memory Refresh:  The issue was one of whether a district in which a debtor resides and to which a demand for payment was forwarded is an appropriate venue choice (although that demand was originally addressed to an address in a different district).  The creditor (defendant) objected to venue in this location because it argued it had no connections to that district other than the letter which ended up there after being forwarded.  The court held that venue in this instance was proper under the phase “a judicial district in which a substantial part of the events or omissions giving rise to the claim occurred.”
· What’s the Point?  Bates gives a very broad interpretation of the phrase “substantial part of the events” in § 1391.  This implies that deliberate conduct on the part of the defendant is not necessarily required to establish a district as one that is appropriate for venue (as happened in this instance).
54. Hoffman v. Blaski (U.S., 1960)
· Memory Refresh:  Blaski is a patent holder from Illinois that sued a small company for infringement of its patent rights in the Northern District of Texas because the defendants were residents of Texas and maintained their only place of business in that district.  The scientific evidence and witnesses are all in Illinois, and the defendants moved under § 1404(a) to transfer the case to the Northern District of Illinois.  The District Court found in favor of this motion on the basis of convenience without mentioning the plaintiff’s objections that this was not a district in which the case could have originally been brought.  The Supreme Court affirmed overruling the District judge’s order on the basis of the language of the statute.
· What’s the Point?  Explaining their strict interpretation of the “where it might have been brought” clause, the majority determined that if Congress did not intend for § 1404(a) to be constraining but only to provide for the convenience of the litigants then it would not have been drafted.  An implication of this is that it can stop a form of forum shopping on the part of the defendant.  But if the plaintiff had also supported venue in Illinois, it would seem that this interpretation forbids that (unless the parties dismissed the case and then refilled, which has implications from the statute of limitations).
55. Statute of Limitations Circumvention Hypothetical

· Memory Refresh:  Missouri and NY have the same substantive law relating to an issue but Missouri has a longer statute of limitations.  After the statute of limitations has expired in NY, a widow brings a case in Missouri and then moved to transfer the case to NY under 1404(a).  This scenario was effectively permitted in Ferens v. John Deere Co., and Missouri law would move with the case.
· What’s the Point?  Neuborne thinks that this decision was flatly wrong because it allows for the judgment of the least restrictive state with regards to the statute of limitations to trump all of the other states as long as the plaintiff is willing to submit to the substantive law of that state (this is in a sense the inverse of the two screw-three screw problem in which the law of the most restrictive state would have trumped all others).  This also suggests that it may be unfair to let the plaintiff move a case in the first place by placing the burden of the court and giving the plaintiff more than one shot at selecting a forum.  On the other hand, letting the plaintiff move the case does have benefits for plaintiffs that make an honest mistake.  What would happen if the plaintiff brought the case in a forum that lacked jurisdiction over the defendant and it were then removed under § 1406?  In this case, the plaintiff wouldn’t even have to suffer under the substantive law of the forum in which the case was originally brought.
56. Piper Aircraft v. Reno (U.S., 1981)
· Memory Refresh:  An airplane manufactured in PA (with propellers made in Ohio) crashed in Scotland killing six people, all of whom were Scottish.  Most of the evidence from the crash was also in Scotland.  Suit was brought in the U.S. because its laws regarding liability and damages were more favorable than are those in Scotland.  The defendants moved for a dismissal based on forum non conveniens.  The Supreme Court ultimately dismissed the case, deciding that the American interest in the incident was insufficient to justify the judicial expenditures such a trial would entail and that it was more appropriate to be heard in Scotland.
· What’s the Point?  This case is an instance of forum-shopping and suggests that a forum that the case is being transferred to doesn’t have to be the same or better for the plaintiff.  The appropriate transfer mechanism in such a case is to dismiss the case and then reopen it in the new forum.  Another interesting facet of this case is that it is an example of a case that was first removed and then had a venue shift and ultimately was dismissed for forum non conveniens making it a veritable treasure trove of civil procedure.
VI. The Inevitable Complexity of Choice of Law in a Federal Union

I. “Horizontal” Conflicts of Law Between and Among the States

Cases and Hypotheticals

57. Phillips Petroleum v. Shutts (U.S., 1985)
J. “Vertical” Conflicts of Law Between the States and the Federal Government

Themes:

· The “cacophony” problem – this is the notion that there could be different standards of conduct for an individual based on which set of substantive laws were to govern that could give rise to two different ways a person could be expected to behave.  This issue arises repeatedly in the evolution of the Erie doctrine.

Five Primary Tests Derive from the Evolution of Erie:
1. Frankfurter’s “outcome determinative” test – prioritizes consistency of outcome; federalism;
2. Brennan’s “balancing” test – prioritizes democratic imprimatur;
3. Warren’s “presumptively procedural” test – prioritizes separation of powers, simplicity;
4. Harlan’s “primary conduct” test – prioritizes predictability, equitable administration of law, federalism;
5. Ginsburg’s effort to compromise between state and federal rules – prioritizes federalism, imprimatur of federal rules.
Questions:

· How much of the vertical conflicts of law problem specific to diversity jurisdiction, and how much of it applies equally to state law claims that are brought along with federal claims through supplemental jurisdiction?

Cases and Hypotheticals

58. Swift v. Tyson (U.S., 1842)

· Memory Refresh:  Tyson owed a debt to a third party named Norton.  Norton endorsed this debt over to Swift when Swift agreed to cancel an antecedent debt owed to him by Norton.  Swift then brought suit when Tyson refused to pay the debt.  The main question in this case was whether the cancellation of the antecedent debt constitution consideration.  The case was brought as a diversity action in federal court, where Tyson argued that New York law considering consideration must be applied.  In its ruling, the court differed, and interpreted the “laws of the several states” as provided in the Rules of Decision Act (RDA) to mean primarily statutes and not to include common law.  As such, it ignored New York common law on the subject of consideration, and set out that the federal courts were free to choose the right rule of consideration in laying out its own common law.
· What’s the Point?  Let the problems commence.  This decision was motivated by a variety of factors including the gradual accumulation of a “general common law” as the decisions of federal judges would rub off on state judges.  The result of it, ironically, was more akin to inconsistencies between state and federal law as states clung to their own legal traditions and federal law evolved in consideration of national economic interests.
59. Erie v. Tompkins (U.S., 1938)

· Memory Refresh:  Tompkins got his arm knocked off when he was hit by a train owned by the Erie Railroad while he was walking along a pathway in Pennsylvania.  Under federal law, Tompkins would likely recover for damages, but under PA law he would likely not.  Tompkins sued in federal court, and the court ruled in his favor under the Swift rule that federal courts need not refer to the common law decisions of the states from which the substantive law they are determining originates.  The Supreme Court, however, overturned this ruling, and in the process decided that Swift was no longer good law.  The new holding emerging from Erie is that in diversity cases, federal courts must apply state common law.
· What’s the Point?  Brandeis overruled Swift in this monumental decision.  He argues that Swift did not result in a consistent national common law as it had hoped, that it led to discrimination in the administration of justice (plaintiffs could sometimes choose between the federal and state forum which would apply different laws), and furthermore that it amounted to an unconstitutional usurpation of state sovereignty.  So Erie now reinterprets the Rules of Decision Act to mean that “laws of the several states” now means laws decreed by the state legislature as well as judge-made law.  This case mostly exterminated federal common law.  But the battle is not over…
60. Klaxon v. Stentor Mfg. Co. (U.S., 1941)
· What’s the Point?  A federal court must use the state conflicts rule (choice of law, horizontal federalism) of the state in which it sits.  This prevents the law from being applied differently within a single state, thus leading to greater predictability and reducing the magnitude of the cacophony problem.
61. Guaranty Trust v. York (U.S., 1945)

· Memory Refresh:  The issue was whether the federal court should apply state law regarding the statute of limitations or the federal “laches” doctrine to a case brought before it on diversity.  In the court’ decision, Frankfurter ruled that the state’s statute of limitations must apply in order to be consistent with Erie so that a party could not gain an advantage of different law that would change the outcome of the case by being in federal.  In other words, he ruled that if following federal procedure would result in a different outcome than following state procedure would in the same case that the state rule must be applied to prevent unfair advantages based on the choice of the federal over the state court system for the plaintiff.
· What’s the Point?  Out of this case emerges the “outcome determinative” test, under which a federal judge should apply a state law if the rule in question would determine the outcome of the case.  This is dubious, however, because at some level everything could be said to have some determination on the outcome of a case.  Out of this case, we see a cacophony problem not relating to normative behavior but rather to behavior that might occur after the incident in question (i.e. secondary behavior).  By the conclusion of this test, we have four variables in our analysis: substantive law; conflicts law; statute of limitations; and remedies.  According to Frankfurter, only with respect to remedy may federal law trump state law in diversity cases in federal court.  Ultimately, the main takeaway is that the goal of Erie was to develop uniformity of outcome between diversity cases heard in federal court and the same issue being resolved in state court, and the motivation behind all of this is federalism.
62. Byrd v. Blue Ridge Rural Electrical Cooperative, Inc. (U.S., 1958)

· Memory Refresh:  In a matter brought before the federal courts under diversity, the court needed to make a determination whether an individual was an employee of a company or not.  In South Carolina, whose substantive rules were governing the case, this matter would be decided by a judge; in federal court, it was decided by a jury.  Brennan, in the majority opinion, held that in making such choices, the federal court must consider countervailing federal policies in addition to the York policy of universal outcomes in diversity cases.  As there was a Constitutional right under the Seventh Amendment to jury trial, he determined that this interest superceded the Erie policy of maximizing uniformity of outcome and ruled that the federal rule should apply.
· What’s the Point?  The balancing test emerges from Brennan’s decision in this case, in which federal judges are expected to consider the democratic imprimatur supporting the federal rule that conflicts a state rule when deciding which to apply.  In this case, he asserts that a federal rule deriving from the Constitution is sufficiently critical to trump a state rule that emerges from the common law practice of judges.  Although this is problematic because the results of this test may conflict with the results of the outcome determinative test, Brennan says that in this particular instance, the result of the balancing test was sufficient to counter the result of the outcome determinative test (though he also asserts that there would not be a different outcome here).  This reasoning sounds an awful lot like that in Swift v. Tyson.
63. Hanna v. Plumer (U.S., 1965)
· Memory Refresh:  The plaintiff had served summons on the defendant (an executor) in Massachusetts by leaving the summons at the executor’s home.  Massachusetts law required in-hand service to executors, while federal law did not.  The action was raised as a diversity action in federal court, and the court had to resolve this conflict.  Warren gave the majority opinion of the court in which he ruled that although the decision would obviously affect the outcome of the test, it was not outcome determinative in a way that would encourage forum shopping.  He further explained that under the Rules Enabling Act (REA) of 1934, a federal rule may be applied unless it impinges on “substantive” rights under the REA.  Because such rights were not impinged on in this case, Warren applied the federal rule.
· What’s the Point?  Warren’s majority opinion suggests a two part analysis.  The first of these parts is a “modified outcome determinative” test similar to the outcome determinative test emerging from York, but different in the sense that it only asks whether applying the federal rule would make a difference prospectively in the plaintiff’s choice of forum.  The second of these parts provides that when there is a direct conflict between a state rule and a Federal Rule of Civil Procedure, the court must analyze the problem by following the federal rule if doing so would not alter substantive rights (he justifies this by arguing the strong democratic pedigree behind the Federal Rules of Civil Procedure).  This second part is known as the “presumptively procedural” test, motivated by separation of powers issues, and it shifted the tide in the Erie doctrine to where federal rules are now given the benefit of the doubt (previously, state law had generally been “winning” in such disputes).  The crux of this test is that unless the federal rule would so violate the state’s ability to substantively control its own law, then the federal law can be applied when there is a conflict.  Harlan also gives a notable concurrence in this decision out of which comes his deep federalism analysis.  According to this analysis, the purpose of Erie was fundamentally not to stop judge-shopping (which Harlan argues is inevitable) but to give states the power to control people’s primary behavior (that behavior transpiring prior to an incident), so the real question in these issues is whether a person’s primary behavior would be modified by a difference in application of the state or federal rule.  Perhaps this was the true meaning of Frankfurter’s “outcome determinative.
64. Walker v. Armco Steel (U.S., 1980)

· Memory Refresh:  This case hinged on the issue of whether a diversity action in federal court should follow state law or follow the federal Rules of Civil Procedure in determining when an action is commenced for tolling the state statute of limitations.  Here the Oklahoma state statute of limitations does not allow a case to be heard that has been filed within the statute of limitations where notice was served greater than 60 days after this date and not within the limitations period.  Federal Rule 3, however, differs and would allow such an action.  The court rules that the action cannot proceed in federal court.
· What’s the Point?  The courts decision is based primarily on the assessment that there was no “direct conflict” between the federal rule and the state rule.  This is supported by the idea that there is no indication that the federal rule was intended to toll a state statute of limitations while the state rule directly addresses this issue.  Here it reasons that in order to apply Warren’s rule from Hannah, there must be a collision, and in the absence of such a collision, the state law must apply.  This is a swift departure from the reasoning in Ragan, under which the issue would have been determined by the “outcome determinative” rule (although the result here would have been the same).  Note that the determination of whether a collision exists or not will necessarily depend tremendously on whether rules are read broadly or narrowly and the nature of this reading subsumes many of the issues of Erie.  This really questions the rule coming from Warren’s majority in Hannah.  From this point on, generally the courts take a narrow reading of federal rules in order to avoid collisions when possible so that federal norms don’t displace important state policies and affect primary conduct (this value coming from Harlan’s concurrence).
65. Stewart Organization v. RICOH (U.S., 1988)

· Memory Refresh:  The central issue is whether a federal court in hearing a diversity case should apply state or federal law in adjudicating a motion to transfer a case to a new venue as specified in a forum-selection clause.  The case was originally brought in federal district court in Alabama, but the contractual clause necessitated that the case be heard in Manhattan, leading to a motion for venue transfer or dismissal for improper venue.  Alabama state law looked unfavorably upon forum selection clauses.  The court remanded the case back to District Court, and instructed the lower court to decide whether a transfer was appropriate based on the forum selection clause.
· What’s the Point?  Here we get a third rule that is quasi-state and quasi-federal.  The court applies the federal rule but said that in so doing it should take the state rule into consideration.  It believed that venue in diversity actions is governed by federal law (making the forum selection clause enforceable), but was simultaneously very hesitant to oust Alabama substantive law.  As such, it determined that this Alabama substantive law should be one factor considered in a hearing to decide the matter.  Out of all of this, it becomes even more difficult to predict which rule is going to trump in a given scenario.  We are even left with greater cacophony now because instead of a world consisting of state rules and federal rules we have now introduced “mixed rules.”
66. Gasperini v. Center for Humanities (U.S., 1996)

· Memory Refresh:  A jury returned a verdict for $450,000 in a diversity case involving some lost transparencies.  This is an amount probably substantial enough to trigger the New York law that a jury award should not “deviate materially” from what would be expected, but probably not substantial enough to “shock the conscience” as would be required to dismiss it under the federal Constitution (particularly because under the Constitution there is no appellate review of jury verdicts).  The issue here then was the compatibility of these two standards, and the court decides to apply the state norm to the standard of review while allowing the appellate court to review the trial judge’s “abuse of discretion.”
· What’s the Point?  The last word on Erie, and it isn’t particularly comforting.  In the majority opinion, Ginsburg creates what amounts to a hybrid review that differs from that previously used by both federal and state judges, attempting to take the most important elements of both.  The essence of the decision was to try to take as much of the state norm as possible while preserving its essence and to also remain in line with the U.S. Constitution.  Note that in the dissent, Scalia proposes continuing the more traditional line of analysis, and looking for a collision and then applying the federal rule if such a collision exists.  Ginsburg’s finding was completely unpredictable and is very difficult to apply looking forward.
K. The Persistence of Federal Common Law

Four Areas of Federal Common Law:

1. Resource and other disputes between states (these can’t be decided by state law because there is inevitable discrimination);

2. When the U.S. government’s liability is at stake (Clearfield Trust);

3. Interstitial lawmaking (Lampf);

4. Federal common law is notably expanding in customary international law (Filartega, Kadic) (this signifies a re-emergence of “aspirational law” following World War II).
Cases and Hypotheticals:

67. Clearfield Trust v. United States (U.S., 1943)

· What’s the Point?  Transactions of the federal government itself which derive their authority straight from the Constitution are governed by federal common law in the absence of Congressional guidance.
68. Lampf, Pleva v. Gilbertson (U.S., 1991)

· What’s the Point?  This is a case in which they adopted a uniform statute of limitations for securities fraud.  Looking at what the uniform statute of limitations should have been, they looked at Congress’s express statutes of limitations for similar claims, and created a federal common law for this based on the federal interest in predictability.  This is called interstitial lawmaking, which means filling in gaps in the laws that Congress should have filled regarding federal issues.
69. Filartega v. Pena-Irala
· What’s the Point?  This case was one related to torture that arose under the Alien Tort Claims Act (under this act, aliens can sue other aliens for violations of the “law of nations”).  This suggests an emergence of federal common law to include customary international law.  Note that the Supreme Court has not yet affirmed this emergence.
70. Kadic v. Karadzic
· What’s the Point?  This case was one related to war crimes from Bosnia-Herzegovina that also arose under the Alien Tort Claims Act.  This is another example of the potential emergence of federal common law.
VII. Finality as a Fundamental Principle of Adjudication

L. Claim Preclusion (Res Judicata)

Themes:

· Preclusion differs from stare decisis in that it is absolutely binding and it only applies to the parties involved in the original litigation.  On the other hand, stare decisis applies to everybody but can be “begged off” if a judge can be convinced to overturn or distinguish a previous decision.
· Claim preclusion is consistent with the motivation for the existence of supplemental jurisdiction – in essence, both of these concepts are driven by the desire for efficiency and convenience.

· Unlike a theory-based system which is self-defining, it is difficult to know sometimes in a fact-based system when two claims may be said to arise out of the same “transaction or occurrence” – this is a significant challenge in applying res judicata.

· A useful (though not formally articulated) test to identify when res judicata might apply is to ask if the facts in the first case are found, what effect do these facts have on the second case?  If the second case would be a mere formality, then claim preclusion applies.
· An unfortunate side effect of claim preclusion is that it forces a plaintiff to bring all possible claims at once, which can lead to the unnecessary exacerbation of relations between the parties in litigation.

· There are two exceptions to claim preclusion.  One exception is when fraudulent misrepresentations induced the original judgment, allowing this judgment to be reopened.  This opening is very rare.  The other exception is when an injunction is issued and then there is a significant change in the underlying circumstances surrounding this injunction (due to changes in the law or the facts), allowing the injunction to be reexamined.  In this sense, preclusion really does not apply to an open injunction.

· We compensate for some of our uneasiness over the strictness of res judicata by forcing for defendants to raise it very early in the case.

Goals of Res Judicata
· Efficiency (avoiding repeatedly litigating the same facts);

· Fairness to defendants (from repeated harassment by plaintiffs);

· Certainty (allowing defendants to alter future behavior based on the results of a trial without fear of subsequent litigation changing standard set earlier)

Four Requirements of a Judgment for Res Judicata to Apply:
1. The judgment must be final – the trial court must have rendered a final judgment; if an appeal is pending following a final judgment at trial, res judicata may still apply, although this varies between jurisdictions;

2. The judgment must be “on the merits” – dismissals in which the plaintiff lacked the opportunity for the court to reach the merits of the claim (e.g. for improper venue or lack of jurisdiction) do not preclude future claims (by this reasoning, a plaintiff who defaults is bound by claim preclusion); 
3. The claims must arise from the same “transaction or occurrence” – in general here, a claim that was not permitted to have been brought under joinder rules cannot be claim precluded; however, claims that were available to the plaintiff in the original suit that arose out of the same transaction or occurrence are precluded;
4. The parties in the second action must be the same as the parties in the first – an exception to this is if a party in the second action was represented by a party in the first action.
Compulsory Counterclaims:

· The  Federal Rules of Civil Procedure say that a defendant must file as a counterclaim everything that arises out of the same transaction and occurrence as the first claim;

· Many states do not require compulsory counterclaims, instead providing looser rules calling for “permissible counterclaims”;

· Issue preclusion plays into counterclaims as well because if two cases transpire, anything that could be issue preclusive in the second case has to have been raised in the first case;

· “Pinning” is the practice of forcing someone to litigate in a forum they don’t wish to be in by bringing a suit and forcing them to then bring compulsory counterclaims in that jurisdiction rather than being able to file them elsewhere.  This is the motivation for some states (such as NY) not having compulsory counterclaim rules.

Cases and Hypotheticals:

71. Rush v. City of Maple Heights (Ohio, 1958)

· Memory Refresh:  The plaintiff was injured in a motorcycle accident and suffered damage to her person and the bike.  She brought a claim in small claims court for the property damage to the bike and won.  Later she filed a claim for her personal injuries in state trial court (and uses the small claims court judgment to establish negligence by evoking issue preclusion).  The Supreme Court of Ohio forbid her from bringing this second action, claiming that she was precluded from doing so by res judicata on account of the trial for property damage.
· What’s the Point?  Res judicata can be mean.  Previously (as in Vasu v. Kohlers, Inc.), some courts had allowed plaintiffs to seek recovery for property and personal damages separately, on the theory that these were different rights protected by distinct causes of action.  The court dismisses this idea as merely dictum of Vasu.  Now the court is declaring the idea that because all of these damages resulted from a single incident they must have been brought in a single suit.  Even though the personal injury claim could not have been brought in the small claims court, the court points out that there were other venues in which the claims could have been heard together than the plaintiff should have used.  As a side note, the court also ruled that issue preclusion could not have applied here even if the claim were to have been allowed because issue preclusion requires that both parties are present in the first case.
72. Mathews v. New York Racing Ass’n (S.D.N.Y., 1961)

· Memory Refresh:  A man who had been kicked out of a racetrack for allegedly counting cards brought a suit claiming assault and physical abuse stemming from his arrest on April 4 and libel on April 10 seeking damages and an injunction to prevent being kicked out later.  He later brings a second case alleging malicious prosecution stemming from the events of April 10.  The judge ruled that this second case was claim precluded because the first claim was also partially derived from the events of April 10.
· What’s the Point?  This case gives us another example of the court’s interpretation of “same transaction and occurrence,” and reveals some other subtle nuances.  Suppose for instance that the first case had been brought before April 10.  It is possible here that the plaintiff would have been barred from proceeding based on issue preclusion, based on the notion that the controlling issue had been determined in the first trial and the events of April 10 still hinged on the issue of the racetrack’s agents’ conduct on April 4.  Here we see that even though claim and issue preclusion are two separate things, they are intimately linked with one another.
73. Federated Department Stores, Inc. v. Moitie (U.S., 1981)

· Memory Refresh:  Seven plaintiffs originally brought an antitrust action against Federated Department Stores.  They lost this suit, and 5 of the seven plaintiffs took the case up on appeal.  The remaining two plaintiffs (Moitie and Brown) did not appeal, and instead refilled their case in state court.  These actions were removed to federal court, and then dismissed for res judicata.  Meanwhile, the five plaintiffs eventually won their appeal, at which point Moitie and Brown attempted to revive their claim by appealing the dismissal.  The Supreme Court ultimately held that res judicata prohibited their case from going forward and that no principle of law or equity could countervail this truth.
· What’s the Point?  The state judge was bound by issue preclusion not to rehear the case that had already been heard at the federal level.  Once they failed to participate in the appeal, issue preclusion prevented them from bringing the case again in federal court as well.  When parties have lost an issue and try to relitigate it in another court, this is fundamentally the exact thing that issue preclusion strives to prevent.
74. Ohio Schoolteacher Hypothetical
· Memory Refresh:  An Ohio schoolteacher is vocal about her political views and her school wants to fire her for this reason.  It does so, and the teacher goes to the ACLU seeking help.  The lawyer there identifies a clause in the school’s contract indicating that a contract for the next year is automatically issued on May 15th if the teacher is not otherwise noted, and uses this clause to get the teacher reinstated in state court.  The following year, however, the school fires the teacher again, this time within the bounds of the contract.  The teacher then sues again to be reinstated, this time in federal cout on the grounds of the First Amendment (that she is being fired for exercising her right to free speech).  The federal trial judge on the second case ultimately ruled that whether or not the second claim is precluded by res judicata hinges on what the Ohio Supreme Court would have done, and he determines that the state court would not have treated this as claim preclusive.
· What’s the Point?  The federal judge justified his ruling by stating that the liability facts of the two claims were significantly different (under Maple v. Rush) to allow them to be filed separately.  The ideal way for this case to have been handled, however, to avoid the risk of preclusion would have been for both claims to have been filed together using supplemental jurisdiction, and to have then asked the federal judge for a quick injunction on the state claim while waiting for the federal claim to get through the court’s calendar.  Allowing for plaintiffs to proceed in this manner is exactly why Gibbs was decided as it was.
75. Jones v. Morris Plan Bank (Vir., 1937)

· Memory Refresh:  The plaintiff signed a note to ensure payment for car in monthly installments, with a guarantee provided by an additional sales contract stipulating that the title of the car will remain in the dealer’s possession until the note is fully paid.  An acceleration clause in the note specified that if one payment was missed, the whole note would become payable.  In the first case, the bank sued Jones for two missed payments and received $200 in damages.  Later, they bring a case for another three missed payments, but were forced to withdraw this complaint because of claim preclusion (they were precluded from splitting the note from which could derive a single claim) and it took possession of the car.  This prompted Jones to sue the bank for the loss of his property on the grounds that the additional sales contract became invalidated after the first case was decided.  The main issue here was whether the note and the additional sales contract formed the basis for two separate claims.  The court ruled in favor of the plaintiff, and determined that the entire amount due upon the note was due and payable when the initial judgment was rendered because of the unconditional acceleration provision in the note.
· What’s the Point?  Claim preclusion again rears its nasty head.  If the breach of a contract gives rise to one single cause of action, it cannot be split into distinct parts with separate actions maintained for each.  The court reasons that after identifying the facts necessary to maintain an action, if the same evidence will support both actions, then there is really only one cause of action.
76. Mitchell v. Federal Intermediate Bank (S.C., 1932)

· Memory Refresh:  A creditor starts a farmer’s cooperative to allow farmers to purchase seeds on credit in exchange for a portion of the profits from the sale of their harvest.  Instead of paying the remainder of the proceeds back to the farmers, however, he leaves, sticking the farmer with a debt to the bank from which the money was loaned.  The bank here first sued a farmer for this $9000 debt.  The farmer won this case on the grounds that his crop was worth more than this, and the judgment absolved him from this loan.  In a second case, the farmer sued the bank to collect the remaining $9000 that his harvest was worth.  The court denied this claim under claim preclusion, arguing that the farmer should have raised this in the first case and was not allowed to hold this back to be raised in a later action.
· What’s the Point?  We get the notion of a compulsory counterclaim out of this case.  A countervailing consideration here is that the defendant may have been, by the plaintiff’s choice of jurisdiction, forced to litigate in a forum that he did not want to litigate in – under these circumstances, should he still be forced to raise counterclaims rather than bringing them separately in his own chosen forum?  Is the notion of what constitutes a claim in a given situation any different if we reverse the plaintiff and defendant?  When counterclaims become compulsory varies from jurisdiction to jurisdiction.
77. Kirven v. Chemical Co.
· Memory Refresh:  Here a farmer bought fertilizer that ended up damaging his crop.  The company sued him for payment of the fertilizer and the farmer in his defense did not mention the quality of the product.  He later then brought action against the company for damage to the crop and land based on the quality of the fertilizer.  The farmer was allowed to proceed with his case.
· What’s the Point?  It’s not surprising that the farmer was not claim precluded because in the initial case he did not raise the issue of the quality of the fertilizer.  If we measure the two narrowly, perhaps they are the same claim.  If we look at them analytically, however, it is not because the plaintiff did not raise the issue of defective goods in the first case.
78. O’Connor v. Varney
· Memory Refresh:  A builder of a house sues the owner for payment, to which the owner defends on the basis that the workmanship on the house was horrible.  The owner wins this suit and later brings a suit against the builder for damages suffered due to the faulty construction.  He was barred from bringing this suit.
· What’s the Point?  This case is distinguished from Kirven because here the defendant had already raised the issue of the quality of work done by the builder as a defense.  This is likely why the court’s ruling was different.
79. Linderman Machine Co. v. Hillenbrand Co.
· Memory Refresh:  L sues H to recover the purchase price of a machine.  H defends by saying that the machine was faulty and wins a judgment.  H then sues L for fraud, claiming that he lost a great deal of business as a result of this bad transaction.  This fraud claim was permitted.
· What’s the Point?  Although the defendant in the first case raised the issue being brought in the second case as in Varney, the result here was different.  The cases are distinguishable on the grounds that fraud is different from a bad product and there may therefore be a different liability arising in the second case in Linderman that was not present in Varney.  This is still a very thin argument (where the defendant said in the first case that it was a bad product but held back simply the fact that the plaintiff had lied about it being a bad product).
M. Issue Preclusion (Collateral Estoppel)

Themes:

· The “one-way street” of issue preclusion is what eventually motivates the creation of class action lawsuits.

· Before raising an issue preclusion case, always think about claim preclusion first.

· The “full faith and credit” clause forces states to grant issue preclusion to issues decided in other state courts.  This similarly applies between the state and federal systems (a notable exception being habeas corpus).

Five Requirements of an Issue for Collateral Estoppel to Apply:

1. The issue in the second case must be the same issue as in the first;

2. The issue cannot be used against a party that didn’t have his day in court;

3. The issue must have been actually litigated (note that even though an issue was raised, it does not automatically satisfy this requirement);

4. The issue must have been decided in the first action;

5. The issue’s decision must have been necessary in arriving at the court’s judgment (note that if two issues are brought before a court and the court returns a general verdict in favor of the plaintiff, collateral estoppel may apply to neither issue because it is unclear which issue(s) compelled the court to make its decision).
Some Public Policy Issues that Issue Preclusion Raises:

· Should we apply collateral estoppel where a party was entitled to a lawyer but couldn’t afford one at the time of the first case?  If yes, how is this different than denying the person a day in court?

· If the first case was really a minor setting and a party didn’t devote substantial resources to the case because the stakes were low, should issues decided in that case still be issue preclusive?  Courts tend to take a strong stance on this issue.

· What about cases where strategic decision making may cause a party in the first case to not want to fight a particular issue (e.g. a guilty plea)?

· What should be the issue preclusive effect of fact-finding required in a collateral proceeding?  Should findings of fact made in the sentencing phase of a trial be issue preclusive in subsequent proceedings?
· Should we grant issue preclusive power to the findings of administrative tribunals?  Courts have generally rejected this.

· If the time spent litigating whether collateral estoppel should apply to a given instance approaches or exceeds the time that would have been necessary to simply retry the issue, doesn’t issue preclusion defeat its own purpose?

Cases and Hypotheticals:

80. Cromwell v. County of Sac (U.S., 1876)

· Memory Refresh:  An individual held some bonds that were fraudulently issued.  According to the law of negotiable instruments, the holder is guaranteed the value of such bonds as long as he was ignorant of the fraud.  The man brings one of the coupons into the court, the judge asks him to prove that he is the rightful owner of the bond, and the plaintiff remains silent while a judgment is entered for the defendant for failure to establish that the plaintiff was a bona fide purchaser.  The man then returns for a second case holding four bonds and coupons.  The Supreme Court determined that the man was neither claim nor issue precluded from bringing this case, and finds in his favor.
· What’s the Point?  This is the leading case on issue preclusion, and could arguably have been a case about claim preclusion instead.  On the one hand, one could argue that the bonds were issued together and therefore this claim arose from the same transaction or occurrence as the first claim.  On the other hand, as the court found, each coupon represented a separate promise that could have been assigned to separate people, and therefore represents a separate claim as they must be bona fide individually.  With regards to issue preclusion, this case fails to invoke promissory estoppel because the issue of whether the man was a bona fide purchaser of the four new bonds was never litigated.  This follows from the logic that while many things may have been litigated in the first case, the only thing that was necessarily litigated was the bona fide purchase of the first bond.
81. Drug Lab Hypothetical

· Memory Refresh:  A drug lab is discovered and the owner is prosecuted.  In the first case, there is a guilty plea.  In the second case, the drug dealer claims that his 4th Amendment rights were violated by an illegal search.  Res judicata squashes this second case.
· What’s the Point?  The defendant in the first case had every opportunity to raise the civil rights defense, so he is now claim precluded (QUESTION: but if he raised this as just a defense and not a counterclaim, would he have been claim precluded from the second case still?  Would issue preclusion have determined the outcome of this second case?).  This seems inconsistent with the decision in Kirven.  What exactly is going on here?
82. SEC Hypothetical

· Memory Refresh:  An individual creates a prospectus that the SEC objects to, but he refuses to change it.  In the first case, the SEC attempts to force the individual to change the prospectus.  In a second case (not yet filed) brought before the first one is decided, the shareholders are going to sue the individual for losses received due to reliance on the prospectus.  How would this second case influence the individual’s behavior in the first case?
· What’s the Point?  Nolo contendere.  Because the individual is worried about being issue precluded in the second case if he litigates the first case and loses, he may chose to plead nolo contendere in the first case to avoid litigating the facts and to have a judgment rendered against it without having to admit guilt outright.  This way it can assume liability while still being able to argue in the second case that there was no adversarial adjudication in the first case so it cannot be issue precluded.  In this way, nolo contendere is a mechanism that allows a party to submit to the penalty the other side is seeking without submitting to all of the ramifications that a judgment on the merits against it would entail.
83. Russell v. Place (U.S., 1876)

· Memory Refresh:  In the first case, the plaintiff brought an action for general damages against the defendant based on the alleged violation of two patents (one for “fat” and the other for “leather”) and won.  He then brought a second case later when he alleged that the defendant continued to violate the patent for leather.  His case was allowed, but he was forced to relitigate whether the individual’s behavior was in violation of his patent because issue preclusion was not found.
· What’s the Point?  In order for issue preclusion to apply, an issue must have been necessarily decided to reach the court’s judgment.  Because the first case was for general damages based on two issues, however, it’s uncertain which of these two issues (or both) were actually decided in the plaintiff’s favor, and therefore issue preclusion was not appropriate (a minority of jurisdictions disagree with this rule and say that either issue is precluded in later cases).  Also note that claim preclusion was not relevant here because the breaches that led to the second case had not yet happened when the first case was litigated and therefore this second claim could not have involved the same “transaction or occurrence.”
84. Rios v. Davis (Texas, 1963)

· Memory Refresh:  Popular Dry Goods sued Davis for negligence arising out of an automobile action to which Davis defended that Popular was contributorily negligent as was Rios (a third party that caused the accident who Davis joined on interpleader).  The parties requested a special verdict indicating their finding on each of the issues (for the purposes of issue preclusion later), and the court finds all three parties negligent, barring recovery.  It also barred recovery for Davis in his claim against Rios.  In a later case, Rios sued Davis for negligence, to which Davis made a please of res judicata and collateral estoppel.  The court rejects both of these please.
· What’s the Point?  If a judgment on an issue was not necessary in making the court’s ultimate determination, then it is not issue precluded later on.  This case is an example of why it’s necessary to sometimes take and pick apart a first case to determine what was absolutely necessary for litigation in determining what has and what hasn’t been precluded.  In the first case, the judgment went against Popular Dry Goods, and therefore the determination of Rios’ negligence was not necessary.  Davis’ negligence was relevant, however, in the court’s determination to bar his claim against Rios.  As such, the finding of Davis’ negligence would not be issue precluded.  (QUESTION: discrepancy in the notes here!)
85. University of Tennessee v. Elliot
· What’s the Point?  This case set down the precedent that it’s up to the states to determine for themselves if they want to grant issue preclusive power to the findings of administrative tribunals, and that other states must respect the determinations of those states.  Here, the court ruled that if Tennessee would have recognized a particular decision as preclusive then other states must recognize it as such too.  As a result, most states have gone agency-by-agency, so there is no general rule on this.
86. SEC v. Monarch Funding Corp. (2nd Cir., 1999)

· Memory Refresh:  Bertoli was charged under the federal RICO statutes (for racketeering) and for obstruction of justice.  He was acquitted under RICO but convicted under the obstruction charges, and the federal judge in the sentencing phase decided to apply upward departure sentencing because he didn’t believe ordinary damages were satisfactory in this case.  In a parallel civil action, the SEC claimed that Bertoli should be collaterally estopped because the judge had already found him to have engaged in securities fraud under the criminal proceedings.  The defendant contests this on the grounds that the procedure for a sentencing hearing is different and prohibited him from having an opportunity for discovery and that therefore collateral estoppel shouldn’t apply.  The appeals court rules that there was no issue preclusion here.
· What’s the Point?  The court doesn’t issue blanket protection against extending the collateral estoppel effect to sentencing findings, instead saying that this should be decided on a case-by-case basis (and that the burden should be on the plaintiff to prove when it is fair and efficient to do so).  In this case, the court found that there was no demonstration that the issue was “necessary” to the finding in the first case nor did the findings of the first case establish the elements of securities fraud.  It also determined that it’s unclear whether this issue was ever litigated or decided in the first action.  Ultimately, the court decides that it should be left to the court to reasonably determine if extending collateral estoppel to sentencing findings in a given instance will not promote efficiency, and if this is the case to deny preclusion for that reason.
87. Allen v. McCurry (U.S., 1980)
· What’s the Point?  There is none.
N. The Rise and Fall of Mutuality

Themes:

· Mutuality, the refusal to permit parties not involved in a case to invoke issue preclusion for determinations from that case, is based on the idea that you shouldn’t be able to use preclusion unless you risked something in the first case.

· The desire to eliminate mutuality is motivated in large part by a desire to increase judicial efficiency by reducing the number of issues litigated more than once in court.

· The possibility of an aberrational result is a risk common to both offensive and defensive non-mutual collateral estoppel and is the price paid for the efficiency gains of breaking mutuality.  This makes it especially important that where non-mutual collateral estoppel may be invoked in the future, the first judge try the case carefully.
Discretionary Considerations in Deciding to Allow Offensive Estoppel:

1. The possibility of fence-sitting plaintiffs;
2. Whether the defendant did not litigate the issue aggressively in the first case (e.g. because the stakes were small or the forum was inconvenient);

3. The possibility that the losing party was limited by more restrictive procedural rules of the court in the first case;

4. Prior inconsistent judgments that may make it unfair to give preclusive effect to any of them.
Cases and Hypotheticals:

88. Ralph Wolff & Sons v. New Zealand Ins. Co. (Ky., 1933)

· Memory Refresh:  Twelve insurance companies provided coverage for a factory that was burned, and common law at the time prohibited an insurance company from having to pay more than its proportion of the damage.  In the first case, the plaintiff sued eight of the insurance companies, and receives 145/195 of the $2500 determined damages from these companies.  In the second suit, the plaintiffs sued two more insurance companies, and wanted to relitigate the amount of damages determined in the first case.  The court, relying on the idea of mutuality, refuses to allow the plaintiff to be precluded here.
· What’s the Point?  This is an example of mutuality in action.  In the courts own words: “to bind the plaintiffs the defendants must also have been bound, for an estoppel is always mutual.”
89. City of Anderson v. Fleming (Ind., 1903)

· Memory Refresh:  A woman was injured on a sidewalk and first tried to sue the contractor who performed the excavation.  She lost this case, and subsequently attempted to sue the city for the same injuries.  The city argued here for issue preclusion, but the plaintiff argued this could not be allowed because there was no mutuality.  The court found that issue preclusion was required, and found against the plaintiff.
· What’s the Point?  We see here some of the intricacy that can involve concerning mutuality and subrogation.  If preclusion was not invoked and the plaintiff had been permitted to recover from the city, the city would have been stuck with the damages because he would be unable to indemnify the contractor (who had already been relieved of liability).  Out of this problem came the need for third-party defendants and impleader so that all parties are on equal footing in the first case. 
90. Bernhard v. Bank of America (Cal., 1942)

· Memory Refresh:  Mrs. Bernhard claims that some funds held by her husband’s estate’s executor actually belonged to the estate and disputed this claim in a probate hearing.  This court ruled that the funds were actually a gift to the executor and did not belong to the estate.  In a second suit, Mrs. Bernhard attempted to sue the Bank of America saying that it should not have paid the funds to the executor because they belonged to the estate.  The bank wanted to invoke collateral estoppel because Bernhard had already adjudicated the issue of who the funds belonged to, and the court allowed it to.
· What’s the Point?  This was the case that is said to have broken mutuality.  In his decision, Traynor argued that it was more relevant that Bernhard had already enjoyed her day in court and that she should be viewed as the target party rather than the bank who didn’t participate in the first proceeding.  It’s debatable whether this case was truly revolutionary, however, and could legitimately be viewed as another instance of the same indemnity circle that occurred in Fleming if Bernhard had been allowed to proceed and had won against the bank (the bank would then be unable to collect the funds from the executor, who had already prevailed in court on the issue of their ownership).  As in that case, the solution to that problem here would have been a third-party defendant (the bank) in the first case.
91. Blonder-Tongue Laboratories v. U. of Illinois (U.S., 1971)

· Memory Refresh:  The University of Illinois sued a defendant in a first case for infringement of a patent that it held, but lost on the grounds that the patent was invalid.  It then later attempted to sue Blonder-Tongue for violation of the same patent.  Blonder-Tongue pleaded collateral estoppel on the issue of the patent’s validity, and the University disagreed, pleading mutuality.  The court allowed issue preclusion to be invoked.
· What’s the Point?  This could be said to be the case that really broke mutuality.  There was no indemnity circle here to justify the court’s decision; rather the Supreme Court specified that non-mutual defensive collateral estoppel such as this would be permitted.  There are some issues that spawn from this decision, including the possibility that a plaintiff may be precluded by an aberrational decision.  In essence, in a case such as this the plaintiff can continue to litigate an issue against different defendants until it loses it for the first time, at which it is forced to stop – but if this aberrational loss comes in the first case, the plaintiff is stuck.  This risk may be justified by the efficiency gains that come by allowing non-mutual defensive collateral estoppel.
92. Parkland Hosiery v. Shore (U.S., 1979)

· Memory Refresh:  In the first case here, the SEC claimed and prevailed on the issue that Parkland Hosiery issued a false and misleading statement.  In the second case, plaintiffs brought a class action lawsuit against Parkland Hosiery based on the same statement and attempted to invoke collateral estoppel on the issue of whether it was false and misleading.  The court allowed it in this case.
· What’s the Point?  Here we see an example of, and the potential dangers of, non-mutual offensive collateral estoppel.  The court recognized the dangers of potential fence sitter plaintiffs who might allow other plaintiffs to bring suit against a common defendant until one of them wins, and then invoke offensive estoppel based on this ruling.  Note that future plaintiffs could not be defensively precluded if the plaintiff in the first case had lost, while they could invoke offensive preclusion if the plaintiff in the first case had won.  As such, there would be an incentive for plaintiffs to save their claims until other plaintiffs have first litigated.  This is the price of allowing issue preclusion to be used in such a manner, and the court ruled that judges must exercise their discretion on when to allow it to be used.  If there is any indication of fence-sitting (i.e. a plaintiff later bringing a case that they probably should have brought earlier), judges are instructed not to allow preclusion.
O. Binding Non-Parties

Cases and Hypotheticals:

93. In re: Multidistrict Litigation (S.D. Ohio, 1972)
· Memory Refresh:  This was a mass tort case in which a wide range of plaintiffs legitimately invoked about 100 forums against two airlines (TWA and TAM) for an airplane disaster that happened in Ohio.  There was a question of how to justly and efficiently adjudicate all of these claims, so Congress created a “panel on multidistrict litigation” to work through the problems.  Note that each plaintiff is entitled to have the substantive law of its selected forum applied (by the Erie doctrine) even if the cases were all removed to federal court.  The panel ended up consolidating the pre-trial aspects of the cases through a federal judge in Ohio, who held a first test case involving one plaintiff.  In this case, the plaintiff prevailed over TWA but lost against Tann.  The issue now was if the second plaintiff was blocked by defensive collateral estoppel from proceeding against Tann, and if it could use the finding against TWA to offensively estop it.  The district court found that later plaintiffs could be defensively precluded.  The Sixth Circuit reversed this decision, however.
· What’s the Point?  The appellate court believed that to allow defensive estoppel here would be to violate due process since the later plaintiffs had not had an opportunity to be heard in court.  An important element of all of this, however, is the district court’s realization that the reasoning in Parklane was flawed however, because by allowing later plaintiffs to potentially invoke offensive non-mutual estoppel without being bound by defensive estoppel, it created a potential unfairness to defendants in this situation who stood only to lose and not to gain in early decisions.  In its reversal, the Sixth Circuit suggests that non-parties should only be allowed to invoke estoppel on one decision if they agree to be bound by other decisions that may work against them.  In essence, the Sixth Circuit ruled that the trial judge may not at his discretion overturn the defensive estoppel implications of Parklane, and that the only tool this judge has is his discretionary use of offensive non-mutual collateral estoppel.
94. Martin v. Wilks (U.S., 1989)
· Memory Refresh:  In the first case, black firefighter plaintiffs settled with the city of Birmingham on a series of affirmative action claims regarding the fire department’s hiring practices.  Neither party wanted to involve the department’s white firefighters in this claim, and the city was anxious to settle because they thought they made out well by doing so.  As a result of this settlement, the black firefighters received some benefits that the white firefighters perceived to be at their expense.  This motivated a second suit in which the white firefighters opposed the settlement of the first case and demanded that they not be bound by this settlement, as it constituted a violation of their constitutional rights because they were not involved in the settlement.  The Supreme Court upheld the white firefighter’s right to not be bound by the settlement.
· What’s the Point?  The Supreme Court held strong to the idea that a voluntary settlement cannot be binding on non-parties to the settlement.  One could make the case, however, that the white firefighters were effectively defensive fence-sitters in this case.  If the city had struck a more favorable settlement, the white firefighters would certainly not contest its enforcement.  However, here they challenged the settlement on the grounds that it was unfavorable to them and they were not parties.  Note that there can be no issue preclusion here because nothing was ever litigated.  The real issue, however, is whether the city of Birmingham should have joined the white firefighters as a party to their settlement.
VIII. Expanding the Civil Action: A Response to the Preclusion Doctrine?

P. Plaintiff Joinder of Claims Under Rule 18

Relevant Rules and Statutes:

95. Rule 18 – Joinder of Claims and Remedies

· Motivation:  The motivation behind Rule 18 is to “obviate piecemeal litigation” by expanding the scope of civil actions.  It accomplishes this by permitting the joinder of claims and parties.
· Rule 18(a):  Permissive joinder.  This permits any “pleader” to assert as many claims as he has against an opponent, even if they do not arise out of the same “transaction or occurrence.”  Note that a pleader is not restricted to just the original plaintiff, and may also include another party that has a counterclaim, a cross-claim, or a third-party claim.  Note also that an unrelated claim may not be asserted by a pleader in this case if it is the only claim that pleader has against that particular opponent.  This joinder is subject to subject-matter jurisdiction requirements.  Neuborne believes this is the most important rule.
· Rule 18(b):  Joinder of remedies.  If one claim cannot be tried before another case has already been fully prosecuted, these claims may be joined for the purpose of remedy “in accordance with the relative substantive rights of the parties.”
· Subtleties:  Note that while some claims may be permissively joined by Rule 18, there are some that must be joined as a result of claim preclusion.  While claim preclusion forces a plaintiff to bring certain claims, subject matter jurisdiction prohibits this.  As such, supplemental jurisdiction is crucial to the application of Rule 18.  The interplay of Rule 18 and 1367(a) creates critical constraints and opportunities (there must at least be a base claim that can be used to legitimately hook every other issue in if they all come from the same “common nucleus of operative fact”).  There is also interplay here with jurisdiction statutes.
Q. Defendant Joinder of Claims Under Rule 13

Relevant Rules and Statutes:

96. Rule 13 – Counterclaim and Cross-Claim

· Motivation:  Rule 13(a) originates from the idea of defendant’s claim preclusion (as in Mitchell).  Rule 13(b) is essentially the defendant’s version of Rule 18.
· Rule 13(a): Compulsory counterclaims – This necessitates that any “pleading” to assert a claim against an “opposing party” if this claim arises out of the same “transaction or occurrence” as the subject matter of the opposing party’s claim as long as doing so would not require the adjudication of third parties over whom the court lacks jurisdiction.  Note that this applies to all pleadings and is not limited to the original defendant of a suit.  Note also that there is no question of subject-matter jurisdiction here because the claim arises under the same “transaction or occurrence” and can therefore be brought in for subject matter jurisdiction under the same grounds as ancillary jurisdiction in § 1367(a).  There are two notable exceptions to this rule:
1. If this claim was the subject of another pending case at the time the action was commenced;
2. If the original claim was brought in such a manner as that the court did not have jurisdiction to render a “personal judgment” on that claim and the pleader is not stating another counterclaim under Rule 13.
· Rule 13(b):  Permissive counterclaims – This gives a “pleading” the option to raise any claims against an “opposing party” that do not arise out of the same “transaction or occurrence” as the subject matter of the opposing party’s claim.  Note that such claims must have original subject matter jurisdiction, and if they are not brought by Rule 13(b), they are not precluded from being brought later.
· Subtleties:  Rule 13 can have a “door opening” or “door closing” effect depending on whether it is invoked under (a) or (b).  If, for instance, Rule 13(a) is construed broadly, it can have a door closing effect by potentially precluding parties from making claims later.  At the same time, it could have a door opening effect by allowing parties to adjudicate a claim over which there might not have been subject matter jurisdiction otherwise.  Think about the implications that Rule 13(a) could effectively mean two different things: one thing if you bring a claim under it and another thing if you don’t.
Cases and Hypotheticals:

97. United States v. Heyward-Robinson (2nd Cir., 1970)

· Memory Refresh:  A subcontractor (D’Agostino) and contractor (Heyward) ended up with two contractual disputes in connection with building a navy barracks and a non-federal job for Stelma, Inc.  D’Agostino sues Heyward for unfairness regarding the military contract in federal court where there is no diversity jurisdiction and only federal question jurisdiction.  Heyward then brings a counterclaim under 13(a) in connection with both jobs, prompting D’Agostino to bring a counterclaim under 13(a) for the Stelma job.  The trial court found for the plaintiff on both cases, after which Heyward appealed on the grounds that the court lacked jurisdiction over the claims relating to the Stelma job.  The question was whether these two jobs constituted the same “transaction or occurrence” and therefore fell under Rule 13(a).  The Second Circuit ruled that they did and therefore jurisdiction was proper.
· What’s the Point?  This door-opening case demonstrates an example of a broad interpretation of “transaction or occurrence” under 13(a).  There was no independent basis for federal jurisdiction over the claims relating to the Stelma job, and it is debatable whether these claims could have been brought together originally under § 1367(a).  There is also the question of whether common law claim preclusion would have prohibited D’Agostino from bringing the Stelma claim later had these counterclaims not been raised.  In his concurrence, Justice Friendly disagrees that these two contracts arose from the same transaction or occurrence, but he states that he believes permissive counterclaims should be allowed to fall under supplemental jurisdiction (his view was later rejected).
98. Great Lakes Rubber v. Herbert Cooper (3rd Cir., 1961)

· Memory Refresh:  Great Lakes Rubber brought a series of state claims against Herbert Cooper in federal court under diversity jurisdiction in an effort to drive the company out of business.  In response, Cooper issued a counterclaim under Rule 13 that had independent subject matter jurisdiction (federal law) and hence doesn’t matter if it was a 13(a) or 13(b) counterclaim.  The judge then realized that diversity didn’t exist after all, and so he dismissed all of the state claims.  The remaining counterclaim became the primary claim in the case, and the state claims were then joined onto this as compulsory counterclaims under rule 13(a).  The question for the appeals court was whether these claims arose out of the same transaction or occurrence, and the court ruled yes.
· What’s the Point?  This door-opening case is another data point in the quest to determine what the same “transaction or occurrence” means, and here the court uses the Logical Nexus test to answer this question.  It’s unclear exactly whether this is an objective standard or not (because the case’s narrative could be told in such a way as to fall on either side of the test), but it perhaps is based on objectivity in the res judicata justifications of judicial economy (i.e. if the court believes it would be basically trying the same case twice and looking at the same facts in the process).  Ironically, if Cooper had dropped its counterclaim early enough, jurisdiction over the pendant claims would have also dropped out and they wouldn’t have been required to litigate the claim (not at that time in federal court at least).
R. Cross-Claims Under Rule 13

Relevant Rules and Statutes:

99. Rule 13 – Counterclaim and Cross-Claim
· Rule 13(g):  Cross-claim Against Co-party – One party may make a cross-claim against any co-party to a suit that arises out of the same “transaction or occurrence” as either the original action, a counterclaim, or that relates to property that is the subject matter of the original action.  Such cross-claims are optional and are not precluded from being brought later if not brought as cross-claims.  Note that cross-claims must be brought against parties that are on the same side of the versus as one another.
· Rule 13(h):  Joinder of Additional Parties – Additional parties may be brought into a suit via a counterclaim or cross-claim as permitted under Rule 19 (Necessary Joinder of Parties) and Rule 20 (Permissive Joinder of Parties).
· Subtleties:  We encounter here the same subtlety regarding “transaction or occurrence” as we encountered in Rule 13(a) and Rule 13(b).
Cases and Hypotheticals:

100. Lasa per Industria v. Alexander (6th Cir., 1969)

· Memory Refresh:  Southern Builders contracted to build a courthouse for Memphis, and used Alexander Marble Company as a subcontractor.  Alexander used Lasa per Industria, an Italian company, as a subcontractor as well.  A dispute arose regarding payment and the quality of marble delivered, and out of this Lasa sued Alexander Marble Company.  It also sued the other parties because it wasn’t sure how much money it could recover from Alexander and was afraid of claim preclusion later.  As a response, Southern issues a counterclaim against Lasa and Alexander filed cross-claims above all of the parties above it for the money due on the contract.  Southern responded with a cross-claim against Alexander for breach of contract.  Alexander then issued a third-party complaint under Rule 14 against the architect who it claims was conspiring with Southern to despoil its reputation.  The defendants win 
· What’s the Point?  What a mess: a consequence of our concept of preclusion and the court’s broad reading of transaction or occurrence (door-opening).  At the end of all of this, a federal judge is hearing an enormously complex case, the bulk of which belongs in state court.  Rule 42(b) would allow for the judge to divide the case up and try pieces of it separately.  The purpose of having all of these claims brought together initially then was to consolidate discovery.  There is a question as well if the claim against the architect under Rule 14 was properly based on derivative liability, or if this party should have been brought in under Rule 13(h) to facilitate the Rule 13(g) cross-claim against Southern.
S. Permissive Joinder of Parties

Relevant Rules and Statutes:

101. Rule 20 – Permissive Joinder of Parties

· Motivation:  Without permissive joinder, there is the risk of a whipsaw problem whereby there may be two potential defendants in a situation, and the plaintiff could lose against each of them (whereby D1 argues successfully that D2 should be liable and D2 argues successfully that D1 should be liable).  Rule 20 arose to avoid this problem by allowing such parties to be brought together.
· Rule 20(a):  This permits plaintiffs to join other plaintiffs to a case if they assert claims arising out of the same transaction or occurrence (or that assert a right jointly or severally) and when there is a “common question of law or fact” that will arise in the action.  Defendants may be joined under similar restrictions.
· Subtleties:  Remember that § 1367(b) blocks the ability to use supplemental jurisdiction to get around complete diversity when a plaintiff attempts to enrich the case by adding additional parties.  This applies as well to Rule 20, and can force parties in such a situation to take their case to state court if they wish to avoid a potential whipsaw problem (to allow otherwise would destroy complete diversity).  Note also that parties brought in under Rule 20 cannot invoke supplemental jurisdiction to attach additional claims.
102. Rule 42 – Consolidation; Separate Trials

· Motivation:  This rule is motivated by the “scorpions in the jar” problem – namely the unfairness that can be created when a plaintiff joins two defendants and then allows for these two defendants to argue amongst themselves as to who is responsible without needing to establish for himself a prima facie case.
· Rule 42(b):  This rule allows a judge to separate a matter (a claim, cross-claim, counterclaim, third-party claim, or issue) into a separate trial when it is in furtherance of convenience, to avoid prejudice, or when it will be “conducive to expedition and economy.”
· Subtleties:  There is still a means here by which to bring the separated trial and the original action before the same jury through the “back door.”
Cases and Hypotheticals:

103. Tanbro Fabrics v. Beaunit (N.Y., 1957)

· Memory Refresh:  A dispute arose as to the quality of some yarn.  Beaunit initially sued Tanbro for the purchase price of the yarn.  Tanbro then brought a new case against Amity under replevin.  Tanbro then attempted to consolidate his claims against Beaunit and Tanbro into a single case.  Beaunit and Amity agreed that there was a problem with the yarn, but each thought the other was to blame, and they resisted having these claims consolidated, arguing that they arose out of separate transactions.  Controlled by Section 212 of the Civil Practice Act of NY, the judge allowed for the joinder to take place.
· What’s the Point?  This has been cited as the leading case on the American rule regarding bringing in multiple parties.  The judge was concerned here with the plaintiff’s risk of encountering a whipsaw, and allowed the joinder.  On the other hand, it could be argued that this gave an unfair advantage to the plaintiff, who could not watch the two defendants argue between themselves as to who was responsible and not need to establish a case of his own.  The matter turns on how broad a definition of “transaction and occurrence” the court is taking.  By a narrow definition, the contract for sale and the artisan’s processing would be regarded as separate, while a broad reading would take these connected events together.  There is also here the question of whether unfairness would arise if preclusive effect is given to the case between the defendants because these parties didn’t have the proper opportunity to join together against the plaintiff.  Some courts have attempted to ameliorate this danger too by saying that preclusion only works across the “versus,” meaning that there is not full preclusive effect to any issues that are disputed between parties on the same side of the versus.
T. Compulsory Joinder of Parties

Themes:

· Being a good attorney in Rule 19 cases is all about characterizing and slicing the case in such a way that it will be difficult for someone to make an indispensability argument.

Relevant Rules and Statutes:

104. Rule 19 – Joinder of Persons Needed for Just Adjudication

· Motivation:  The motivation for the joinder of indispensable parties comes from situations such as that in Shields v. Barrow.  Note also that we need to keep restricted the list of parties that must be included in a case because if we expand this list to everyone that could be affected by the lawsuit then we’ve eliminated the ability to have normal-sized litigation and every case could become unmanageable.
· Rule 19(a):  This rule describes conditions under which a party must be joined to a claim.  These are if either complete relief cannot be accorded in the party’s absence, if the party would have his ability to protect an interest related to the subject of the claim impeded were he not included, or if his absence would subject other parties in the suit to substantial risk.  Note that parties over whom there is no jurisdiction or whom the addition of would break complete diversity cannot be joined under this rule.  Also note that if a joined party objects to venue and his addition would break the existing venue, he is dismissed from the action.
· Rule 19(b):  This case introduces the notion of an indispensable party, and defines it as one that is defined as necessary under Rule 19(a) and for whom the court cannot “in equity and good conscience” proceed without.  If such an indispensable party cannot be brought into a case, then the case must be dismissed.  If the court uses its discretion and decides to not dismiss the case, then the indispensable party is not included.  In making this determination, the court should consider:
· How prejudicial it will be to the remaining parties if this party is not included;
· The existence of means by which this prejudice could be avoided;
· If a judgment rendered without this party will be adequate;
· Whether the plaintiff will have an adequate alternative remedy if the case is dismissed.
· Subtleties:  This rule distinguishes between the parties that must be included in a suit (Rule 19) and those that may be joined in a suit (Rule 20).  Note also that there is an unarticulated assumption about indispensable parties that there will exist some forum in which the plaintiff can bring his case and involve all of these parties.  In this way, the notion of indispensable parties is effectively another means to accomplish forum non conveniens.
Cases and Hypotheticals:
105. Shields v. Barrow (U.S., 1854)

· Memory Refresh:  A plantation owner in Louisiana agreed to sell his plantation to six parties, two of whom were in Mississippi and two of whom were in Louisiana.  A few months later after about half of the debt for the plantation had been paid, the previous owner noticed that the plantation was being run horribly, and agreed to a deal whereby he would resume ownership of the plantation and the remaining debts would be forgiven.  Upon seeing the state of the plantation after this deal, the original owner felt hoodwinked, and wanted to return to the previous arrangement.  He sued the two people from Mississippi in federal court for fraud (under diversity), and then sought to later sue the remaining four parties in Louisiana.
· What’s the Point?  Two serious problems arise from this scenario.  Firstly, because the endorsers of the notes for the debt are jointly and severally liable, the two owners from Mississippi could get stuck with the entirety of the debt if they were to lose to the plaintiff and then lose to the remaining four defendants in a subsequent suit.  Similarly, the four Louisiana defendants could get stuck with an indemnity circle situation if the plaintiff were to lose his first suit and then win a subsequent suit against them.  Out of this slog there is a clear case for the joinder of indispensable parties.
106. Bank of California v. Superior Court (Cal., 1940)

· Memory Refresh:  An executor distributed a $60,000 estate before a niece who was not included in the will appeared and claimed the right to the money after caring for her aunt her entire life.  The niece brought suit against the executor and one of the legatees (St. Luke’s Hospital) but did not include the other legates as defendants.  The executor wanted to dismiss this suit and re-raise these issues with all of the other legatees present.  The trial court ruled that these parties did not need to be brought into the litigation, and this decision was upheld on appeal.
· What’s the Point?  There was a very potentially precarious situation here whereby either the executor could have been stuck having to pay the estate twice (if the plaintiff niece had prevailed and collected money from the executor after the executor had already dispensed with the estate) or the remaining legatees could have had their rights infringed upon without ever having a day in court.  It is unlikely that the remaining legates could have been bound by collateral estoppel, and stare decisis would likely not have a major effect, however it is still possible that because the property is jointly owned that the results of the instant cause could have practical effects that would be difficult to untangle.  From the executor’s perspective, the fact that it has already distributed the money would be influential on the court which could limit the judgment to only relate to the interest of the present parties.  Because the plaintiff brought the executor into the case by accusing it of wrongful distribution (otherwise it would likely not be a Rule 20 necessary party even), however, the case is made stronger for the inclusion of indispensable parties.  Note that although there isn’t likely to be a better forum, this shouldn’t be an argument for not having the case heard at all.
107. Bone Screw Hypothetical

· Memory Refresh;  A plaintiff is injured when he has a bone screw installed in his back.  He sues the doctor that performed the surgery in state court in Louisiana because it has relaxed evidence rules.  He also sues the Pennsylvania manufacturer in federal court.  The manufacturer thinks this is unfair, because if he were to lose the case in LA, he might be unable to seek indemnification from the doctor, so it makes a Rule 19 motion saying that the doctor is in indispensable party.  The district court dismissed the case, saying that the plaintiff had to bring the manufacturer into the case, and the Supreme Court overrules this decision.
· What’s the Point?  Out of this case came the rule that joint tortfeasors are not Rule 19 parties.  In these instances, two tort liability issues still remain: there may be primary and secondary tortfeasors (derivative liability) or there may be an indemnitory relationship between the tortfeasors (in which cause the defendants must use Rules 13, 14, or whatever else they may use to bring other parties in).  It’s likely that neither of these would have been a Rule 19 situation, and would possibly need to be resolved by the use of Rule 14 impleader.  In the instance case, the defendants were in a bit of a predicament.  The doctor couldn’t remove to federal court because he was a home state defendant.  The manufacturer could have brought in the doctor via an impleader, but declined to do this because he did not want to encounter the “scorpion in a jar” situation.
108. Provident Tradesmen v. Patterson (U.S., 1968)

· Memory Refresh:  A car owned by Dutcher (who was not present) and driven by Cionci hit a truck being driven by Smith.  Lynch and Harris were passengers in the car.  Lynch, Smith, and Cionci were killed in the crash and Harris was severely injured.  Lynch’s estate brought a case against Cionci in federal court based on diversity (not bringing in Dutcher because it would destroy diversity) and obtained a $50,000 judgment that Cionci could not pay.  In Pennsylvania state court, Smith and Harris sued Cionci, Dutch, and Lynch (Lynch was included because of the $50,000 he received in the first case), and this case was stalled.  In a third case, Lynch, Smith, and Harris sued Dutcher’s insurance company and Cionci (again not suing Dutcher because it would destroy diversity).  Judgment was made for the plaintiffs, but on appeal the issue was raised why Dutcher wasn’t made a party in the action.  The Supreme Court overruled this objection, and determined that Dutcher was not an indispensable party.
· What’s the Point?  Since this case, Neuborne can’t remember one that was knocked out of federal court for failure to bring in an indispensable party.  In making their judgment, the Supreme Court weighed four interests.  First, it evaluated the plaintiff’s interest in seeking a forum.  Second, it evaluated the outside defendants’ interest in being protected from preclusion or stare decisis.  Third, it weighed the inside defendants’ interest in being foreclosed by failing to bring in Dutcher through Rule 14.  Fourth, it evaluated the public interest in having a fair and efficient forum.  There was a risk in this case that the insurance company may have been forced to pay twice if Dutcher were found liable under different theories (also noting that the insurance company couldn’t bring in Dutcher under Rule 14 because the indemnity relationship was in the other direction).  This explains why in cases where the insurance company is a defendant, the insured is usually brought in as a co-party because it has a significant interest.  If there is a particularly good reason why the insured cannot be brought in this way (e.g. it would break complete diversity), then the insurance company would typically go to Rule 19 to try to restructure the litigation.
U. Impleader

Relevant Rules and Statutes:

109. Rule 14 – Third Party Practice

· Rule 14(a):  When Defendant May Bring in Third Party – This allows for a defendant to bring an action as a third-party plaintiff against a third-party defendant who may be liable to the third-party plaintiff for all or part of the plaintiff’s claim against the third-party plaintiff if it is done within 10 days of answering the original claim.  The third-party defendant may make defenses against the third-party plaintiff (including counterclaims and cross-claims against other third-party defendants) as well as against the plaintiff (including the assertion of any claim arising out of the same transaction or occurrence as the plaintiff’s claim against the third-party plaintiff).  The original plaintiff may also file claims against the third-party defendant that arise out of the same transaction or occurrence as his original claim.
· Rule 14(b):  When Plaintiff May Bring in Third Party – When a claim is asserted against a plaintiff, he may implead third-party defendants as a defendant would according to Rule 14(a).
· Jurisdiction:  A Rule 14 impleader does not affect the court’s jurisdiction over the original case.  There must still, however, be jurisdiction over the case between the third-party plaintiff and the third-party defendant for the court to hear the impleader case.  Note that this will usually exist under supplemental jurisdiction.
· Venue:  Third-party defendants brought in under impleader are disregarded in determining whether venue is proper.  Otherwise it would allow for defendants to defeat otherwise proper jurisdiction by impleading defendants from well-chosen states.
· Subtleties:  The common law notion of “vouching in” allows for an insured party to notify their insurer and to let the insurance company then take control over the case (the extension of vouching in to fencesitters is what the court rejected in Martin v. Wilks).  In the spirit of this idea, many states now have statutes forbidding insurance companies from being impleaded until the insured party actually has a judgment.  As a result, the insurance company agrees to be precluded by the determinations made against the insured as long as it receives appropriate notice of the litigation.  This is the only example in the law today where there is widespread preclusion of a non-party.
Cases and Hypotheticals:

110. Jeub v. B/G Foods (D.C.Minn., 1942)

· Memory Refresh:  The plaintiff ate at a restaurant and got food poisoning.  The restaurant claims to not be responsible for the food poisoning, and that the beef was packaged elsewhere.  At common law, the plaintiff could not bring in the meatpacker because the claim “hadn’t matured” yet (the indemnification right wasn’t trigged until money was paid to the plaintiff).
· What’s the Point?  Without Rule 14, the meat packer couldn’t be brought into the suit against the restaurant, and there was a potential whipsaw problem (whereby the restaurant may lose to the plaintiff and then subsequently lose to the meat packer and be stuck with the full damages).  This scheme was also inefficient because it would require the judicial system to adjudicate the case twice.  Rule 14 emerged out of this case to remedy this problem, and can be used whenever there is a some possibility for contribution (it does not even require full indemnification) even before the case is mature.
V. Interpleader

Themes:

· Interpleader is concerned with mitigating the potential for multiple liability.  Note that this is most likely to affect insurance companies and banks because they are the most likely to face multiple claims from different parties.

· It is still unresolved in which instances interpleader can be used (i.e. tangible property is definitely acceptable, but abstract/intangible property or contingent liability situations are unresolved).  This is discussed but unresolved in Pan American Fire & Cas. Co. v. Revere (p. 668).
Relevant Rules and Statutes:

111. Rule 22 – Interpleader
· Rule 22(1):  In order to avoid exposure to potential multiple liability, a plaintiff may establish an interpleader proceeding in which claimants are notified and may join as defendants.  This is a standard diversity case (must satisfy jurisdictional amount and complete diversity requirement) in which the stakeholder assumes all of the claims, sues each of them, and determines which ones win.
· Rule 22(2):  Rule 22 interpleader in no way supersedes or limits statutory interpleader.
· § 1335 – Interpleader.  Here a stakeholder simply precipitates the disputed property into the jurisdiction of the court and has no real interest in the outcome of the case.  Conceptually, this is as though the claimants are suing one another and the court therefore ignores the citizenship of the stakeholder.  Congress has allowed for “minimum diversity” to be sufficient for jurisdiction in these cases (the only time it cannot be used is if all claimants are from the same state), and the jurisdictional amount is only $500.  Nationwide service of process is also allowable here.
Cases and Hypotheticals:

112. New York Life v. Dunlevy (U.S., 1916)

· Memory Refresh:  Dunlevy, the estranged daughter of Gould, purchased a hat in PA and didn’t pay for it, prompting a lawsuit against her by the hat maker in which the hat maker attempts to garnish an insurance policy that was disputed between her and Gould.  The hat maker wins against the daughter in court, but the PA court rules that the insurance policy actually belongs to the father.  In the course of this, the insurance company established an interpleader proceeding in PA for the daughter and the father to establish who actually owned the policy; the daughter was served in CA but never showed up to court.  Later, the daughter brings suit against the insurance company in CA for the value of the policy and wins (claiming that she was not bound by the PA decision because the court lacked in personam jurisdiction), which forces the insurance company to pay twice.
· What’s the Point?  This is the leading case on common law interpleader, and it illustrates a major problem that existed for insurance companies by exposing them to potential double payment.  Out of this case came statutory interpleader, one important property of which is nationwide service of process.  This is justified by the fact that it is like an in rem proceeding and therefore it doesn’t matter where the claimants are.  The insurance company here really blew the issue of indispensable parties, and should have argued that the daughter was an indispensable party in the interpleader case in PA, forcing the hat maker to take its suit to CA.
113. Pan American Fire v.  Revere (D.C.E.La., 1960)

· What’s the Point?  The court here clarified that it is no longer necessary to distinguish between a strict interpleader and a bill in the nature of interpleader.  The only remaining requirement for interpleader is that the plaintiff be potentially exposed to multiple suits on the same claim.
114. State Farm Fire v. Tashire (U.S., 1967)

· Memory Refresh:  An accident occurred between a truck driven by Clark and a Greyhound bus, resulting in over $1 million of damage.  Clark had an insurance policy with State Farm that would provide up to $20,000 of liability coverage.  State Farm attempted to set up an interpleader in Oregon federal court for this $20,000 and to enjoin them from litigating anywhere else.  The Supreme Court ruled that this was unfair.
· What’s the Point?  One significant element of this case is that Article III only requires minimum diversity (and that it is Strawbridge that interprets § 1332 to require complete diversity).  In the course of this ruling, the courts said that only minimum diversity is required for both rule and statutory interpleader, and this marks the only time that Congress has used the full possible extent of diversity.  Another element is that this case does not uphold entirely the use of interpleader in the context of a mass tort (it also, however, does not dismiss the possibility).  It recognizes the validity of using interpleader for a mass tort if there is a reasonable relationship between the size of the liability and the worth of the asset.  This case is the closest we have in answering whether or not it is appropriate to interplead an unliquidated tort situation.
W. Intervention

Themes:

· Intervention (Rule 24) is the other side of the coin from Rule 19; where that rule specifies who must be made parties to a case, Rule 24 allows a party that has been left out of a case to enter in to it.  It seems like it may have been possible to draft a rule allowing both of these aims to have been accomplished together, although the two rules are not exactly congruent.
· Prior to 1367, Rule 24(a) was sometimes used to break complete diversity because courts allowed it to be considered ancillary jurisdiction (note that this is contrary to Rule 19 which could not be used with ancillary jurisdiction).  Now 1367(b) prohibits the use of supplemental jurisdiction with Rule 24 (and Rule 19), which makes Rule 24 a lot less interesting.
Relevant Rules and Statutes:

115. Rule 24 – Intervention

· Rule 24(a):  This refers to intervention by right, wherein a judge must allow a party to intervene in a case (the obverse of Rule 19).  Parties must be intervened when (1) a federal statute confers an unconditional right to intervene or (2) when the intervening party has an interest relating to the subject of the action and the action may impair or impeded his ability to protect that interest.  Rule 24(a) is appealable.
· Rule 24(b):  This refers to permissive intervention, wherein a judge has discretion to alow a party to intervene (the obverse of Rule 20).  Parties may intervene when (1) a federal statute confers a conditional right to intervene or (2) when the intervening party’s claim or defense and the main claim have a common question of law or fact.  Rule 24(b) decisions are not appealable, and this is much of the reason that these motions are rare.
X. The Modern Class Action

Themes:

· An important thing about class actions is that you cannot preclude a non-party.  The one exception to this is the “vouching in” exception.

· A class is really an ad hoc political body, but no elected official is making the decisions for it.  This tension underlies policy concerns surrounding class action litigation.

· We treat unincorporated colleges as collections of people and we treat corporations as things, so where does a class fall in this continuum?  The implications of this choice are serious.  If we treat it as a thing, there is less pressure for due process to provide notice and opt-out because the more we view it as something that exists and people exist within it, the more likely we are to say that so long as things proceed fairly, we don’t need to give a number of procedural protections to people in the institution rather than outside the institution.

· The struggle between providing notice and opt-out versus not providing is balanced by the harm that opt-out may bring to the momentum of the collective and its cost compared with the possibility that there might be philosophical fault-lines within the group that increase its necessity.

· One assumption of the class action rules is that the class is fundamentally unconflicted.  This is not always true, particularly at settlement, and it can become a terribly difficult problem when the parties no longer have a common interest and may even have an adverse relationship amongst each other.  This can lead to the class fragmenting entirely.

· Another fundamental question surrounding class action suits is if it is even possible to use a class action for people that don’t know if they have claims yet.  This issue arises in Ortiz and Fibreboard, and these cases can lead us to wonder whether the judicial system can or cannot be used in this predictive way.

· As a result of the holding of Ben-Hur that only the citizenship of the named parties in a class is tested for diversity purposes, “minimum diversity” is effectively the standard for diversity in class action lawsuits.  This allows for some rules too be easily manipulable by plaintiffs (e.g. the diversity rule), and such rules should either be abandoned or amended.

· As a result of the holdings of Snyder and Zahn, aggregation in classes cannot be used to satisfy the minimum jurisdictional amount.  This is philosophically unstable, in the sense that a class is a single entity with an arbitrarily-selected head, and we treat this as an ad hoc grouping.  As such, it doesn’t seem correct to not allow this entity to group for the purposes of the amount in controversy.  This returns us to the question of whether a class is a thing or a group.
· (b)(1) and (b)(2) were constructed in such a way that they were thought to be unlikely to have members that are adversarial with one another.  (b)(3) classes, however, were thought to be fraught with dangers, and therefore have more protections and are treated differently with notice and opt-out.

Motivation for Creation of the Class Action:

· As in the case of Re: Airplane Disaster, when there were instances of a large number of plaintiffs against a common defendant, preclusion was very frustrating to the defendant because the first time it lost, it would lose against all future plaintiffs as a result of preclusion but preclusion could not be used against future plaintiffs if it won (i.e. affirmative non-mutual collateral estoppel).

· In instances with a large number of plaintiffs each of whom has small claims, it may have been economically unfeasible for people to litigate due to high transaction costs.

· In civil rights cases, because the government is an exception to affirmative non-mutual collateral estoppel, each plaintiff would need to litigate separate which was extremely costly and discouraging to plaintiffs seeking enforcement of civil rights laws.
Requirements for Class Action Lawsuits:

· Numerosity – a class action cannot be used if the number of people involved is small enough that you could instead use Rule 19.  A class action only exists when the number of plaintiffs becomes so large that it is impractical to join them all into a single lawsuit.

· Typicality – the named representatives of the class must be typical of the class so that we can be relatively sure that we aren’t locking ourselves into an aberrational situation.  A quick test of this is that if the entire class were to lined up and litigated separately, if the named plaintiff would likely receive a different outcome then it isn’t a typical representative.

· Commonality – there needs to be a coherent group, whereby the members of the class have enough coherent traits that they can be joined in a common lawsuit.  There must be commonality of both law and fact.

· Adequacy of Representation – because the court is appointing a “white knight” to represent a broad class of people, all of whose rights are at stake by this appointment, this representative must have sufficient resources, experience, and an absence of a possible conflict of interest with the other people in the class.
Uses of the Due Process Clause:

1. Limits on geographical reach of the courts (Pennoyer)

2. Requirement of notice (Hannover)

3. Ensuring that the representative of a class is sufficiently close to justify his representation.

4. Defining what rights other class members have to know about the class and possibly escape it.
Hard Issues Relating to Class Action Litigation:

· The due process requirements for class action lawsuits are still a bit undefined.  In particular, circuits are split on the question of whether due process requires that before a party is stuck into a class action lawsuit (under which it may benefit but also may be precluded) it should have notice and a chance to opt-out.

· Because the parties to a (b)(1) class were brought in by necessity (according to the concerns of Rule 19), should they be allowed to escape the class for strategic reasons when this may be the only way to adjudicate the class in a single adjudication with fair distribution?

· The introduction of attorney’s fees adds a wrinkle to class action litigation, and requires that we now ensure that the lawsuit is being run for the benefit of the class rather than for the benefit of the attorney.
Relevant Rules and Statutes:

116. Rule 23 – Class Actions

· Rule 23(a):  The requirements for a class action lawsuit are numerosity, typicality, commonality, and representation.
· Rule 23(b):  This outlines the 3 types of class actions:
· The “law professor class” – this class is fundamentally a Rule 19 class, and addresses two risks.  Part A speaks to preclusion problems that could arise unless there is certification in the case of a single defendant and multiple plaintiffs with conflicting outcomes, and is focused on protecting the inside party from whipsaw litigation.  Part B refers to the potentiality of having a small fund that could be completely dispersed in earlier cases before later plaintiffs have an opportunity, and is focused on protecting the outside party (similar to Rules 19 and 24).
· The “civil rights lawyer’s class” – this class addresses the problems faced by civil rights plaintiffs above and is focused on providing injunctive or corresponding declaratory relief to the class as a whole.
· The “defendant’s bar class” – this class solves the problem of offensive collateral estoppel that previously plagued defendants, and is focused on fairness and efficiency.  This class specifies that if there are common questions of law and fact (already covered by 23(a)), these questions predominate over separate issues, and a class action would logistically and managerially be the best way to manage it, then a class action should be used.  This class is a form of a “catch-all” without tight analytical jurisdiction.
· Rule 23(c):  This tells how the class action is to proceed with litigation once it has been created.  It indicates that in a (b)(3) class action, the judge must order that notice be sent to all potential class members and that they be given the opportunity to opt-out (the Supreme Court has held that the plaintiff must front the money for this notice).  There is no requirement of notice for a (b)(1) class or a (b)(2) class (note that the Supreme Court has not decided whether due process requires notice and opportunity to opt-out in these classes).
· Rule 23(e):  This requires that there be a full-scale hearing before the supervising judge in which notice of the terms of a settlement are made known to the class and the class has an opportunity to come to terms on the settlement and determine for themselves whether it is fair or not.  The trial judge must then finally make a determination on whether to accept the settlement after hearing from all of the parties.  Objectors may appeal, which holds up the process and can freeze the settlement.  This is an attempt at the democratization of the class and requires that in order for a class to settle, the class has to have a voice and the opportunity to have been heard.  Note that these hearings are all-or-nothing, as the Supreme Court has rejected allowing the judge to tweak the settlement to try to fix it.
Cases and Hypotheticals:

117. Hansberry v. Lee (U.S., 1940)
· Memory Refresh:  A racially restrictive covenant limited the sale of land in a neighborhood to blacks.  One owner sold property to a black man, and a suit was brought on behalf of the neighborhood against this man for breach of contract.  An earlier action in Illinois court held that 95% of the landowners had signed the agreement, making it valid, and leading the plaintiffs to argue that the defendant should be bound by res judicata on the validity of the covenant.  The defendants argued that they were neither parties to that suit nor in privity with any of the parties in that action, and therefore it would violate due process for them to be bound by that action.  The Supreme Court found that the original lawsuit wasn’t valid, because you can’t bring a suit where one plaintiff purports to represent all of the landowners (against a defendant who purports to represent all of the landowners) because the landowners may have had separate interests.
· What’s the Point?  This is the leading case on the ability to define a class, and it hinges on the word “privity.”  The Supreme Court here said that they didn’t want to make a ruling that would interfere with the notion of privity regarding res judicata, but did say that privity could not be subsequently upheld in situations where the original covenant was invalid due to conflicts within the class.  The conflict here existed in the original lawsuit wherein within any large group of people there are going to be significant differences of opinion about the litigation.  Here the fundamental question if when it is acceptable for one person to represent another.
118. Wetzel v. Liberty Mutual (U.S., 1940)
· Memory Refresh:  Women employees at Liberty Mutual challenged the different job tracking systems created for men and woman and sought a gender-wide career track within the company.  The plaintiffs ask for a (b)(2) class because they are seeking injunction relief.  The defendants, however, argue that their employees are happy and shouldn’t be captured in a class, and therefore should be given the ability to opt-out (putting pressure on the employees to do so).  The plaintiffs got a (b)(2) class, but midway through the case the defendants changed the program to integrate men and women, making an injunction unnecessary.  The question was whether the plaintiffs could remain in a (b)(2) class, and the Supreme Court ruled they could.
· What’s the Point?  The court first acknowledged that a (b)(2) class allows for the collection of money damages as long as they are incidental to the injunction being sough: the predominant mode of the litigation must be to “change things,’ and the permission of backpay must be incidental.  It then went a step further to say that one a (b)(2) class is certified to the level of one seeking backpay and the injunction drops out of the case, the class may continue seeking only the backpay.  This is very powerful in allowing the plaintiffs to follow the “civil rights track” while also seeking damages without needing opt-out.  It is also potentially dubious, because it allows plaintiffs to draft a “homogeneous class” when there might not actually be one.  This raises the question of when a class might be possibly certified under multiple categories of class action, which one should it choose.  It also begs the question of who can be the named representative and how it is selected.
119. General Telephone Co. v. Falcon (U.S. 1982)

· Memory Refresh:  The plaintiff was a Mexican-American who claimed that General Telephone’s employment policy discriminated against Mexican-Americans as a class in promotion and hiring.  He certified a class of all of the company’s hourly Mexican-American employees, former employees, and those who had been denied employment through the hiring process.  The District Court found discrimination against Falcon in the promotion practices but not in hiring; with respect to the rest of the class, it found no discrimination in promotion but did find it with respect to hiring practices.  The Fifth Circuit rejected General Telephone’s claim that the class was too broad, allowing that in civil rights cases, a plaintiff of a particular race can represent all of the class that is that race.  The Supreme Court rejected this certification.
· What’s the Point?  The Supreme Court here announced that you must look at the plaintiff to ensure that it actually represents the work class it is seeking to represent and furthermore that it must be able to prove not only that it is being discriminated against but that the other members of the class are.  The court here insists that there be a careful definition of a class.
120. Phillips Petroleum v. Shutts (U.S., 1985)
· Memory Refresh:  (See Above)
· What’s the Point?  This case requires that if you’re going to build a class and bind the plaintiffs to it, then there must be in in personam jurisdiction over the plaintiffs.  You can obtain this jurisdiction per se by providing notice and opt-out.  Note that this doesn’t eliminate the minimum contacts argument, and if there are already existing minimum contacts (as might exist with a (b)(1) or a (b)(2) class) then you don’t need to use notice and opt-out to obtain in personam jurisdiction.
121. Cooper v. Federal Reserve (U.S., 1984)
· Memory Refresh:  A group of employees (the EEOC) brought racial discrimination charges against the Federal Reserve Bank of Richmond and lost.  In this case, a separate group of plaintiffs led by Baxter were outside of the lawsuit, and testified in the case.  They attempted to intervene, but the judge refused because they were members of the class and made no effort to exclude themselves from the class.  They then attempted to bring individual discrimination charges, but were found to have been issue precluded by the decision in the class action suit.  The Supreme Court reverses, and allows the individual suits to proceed.
· What’s the Point?  The Supreme Court rules that there was an issue preclusive effect for issues relevant to the class (a “general pattern or practice of discrimination” in this instance) but not for individual claims that the plaintiffs may have on their own (in this case, “an individual’s claim of discrimination”).  In this sense, individual claims issue were not precluded but class claims were.  Notice that the court enforces issue preclusion in the class action setting but doesn’t seem to apply claim preclusion.  The reasoning for this is that to do otherwise would require separate trials for every member of the class, first to determine whether there is a class and second to determine if anyone in the class has any individual claims that must be joined in the first action.  This logic makes sense as long as there are different liability facts between the class and individual situations.  It also angers defendants, who begin to wonder what good class action suits are to them if the plaintiffs may lose and still come back individually.
122. Amchem v. Windsor (U.S., 1997)
· Memory Refresh:  The plaintiffs were a class seeking settlement for tort claims related to asbestos exposure, and represented three kinds of cases: inventory, manifested injury, and exposure-only.  The parties negotiated a settlement for the inventory cases, but the defendants insisted that this settlement be made contingent on the parties’ reaching a resolution on the other cases as well.  Under the remaining two categories, the plaintiffs filed a 23(b)(3) class (providing notice and opt-out) and set up an administrative mechanism for those covered by the inventory claims to recover.  The district judge approved this structure but the Third Circuit rejected it saying.  The Supreme Court upheld its ruling.
· What’s the Point?  This case speaks to the question of representation.  The Third Circuit’s primary complaint was that the existence of 23(b) fairness (the due process requirements of notice and opt-out) does not satisfy the 23(a) requirements, most notably representation.  It did not think that it was reasonable for the plaintiffs to say they could represent both people who have manifested the injury and those who are exposed to the injury and therefore should not be allowed to, as the interests of one may infringe on the other.
123. Ortiz v. Fibreboard Corp. (U.S., 1999)
· Memory Refresh:  A number of asbestos claims are brought against a single company that doesn’t have enough money to cover all of the claims.  The company’s insurers deny liability, so Fibreboard sues the insurance company in CA state court for whether they are liable or not.  The insurance companies offer to the plaintiffs of the asbestos claims to put $1 billion into a fund (half of the potential value of the insurance policies) as well as the $500 million that Fibreboard is worth and to have this money available for those who make claims against the company.  Some plaintiffs may want to opt-out of this, however, and wait to see what happens with the CA case because this fund may end up with an additional $1 billion if the insurance company loses (and these plaintiffs could still put in a separate claim against the $1.5 billion if the insurance company prevails).  This ends up as a (b)(1)(B) class with a $1.5 billion trust, and looks like interpleader.  The Supreme Court rejected the settlement, however.
· What’s the Point?  The Supreme Court struck down the settlement as unfair because some plaintiffs may come out with a better arrangement than others (due to heterogeneity in the class and different needs for different plaintiffs, as in Amchem).  It more importantly rules that the trust established was not a limited fund because to qualify for a limited fund, there must be a demonstration that it represents all of the money possibly available.  Bryer and Stevens dissent, arguing that regardless of these possible inequalities, all parties would have benefited from the arrangement, and the only alternative would have been Congressional re-legislation.  In any case, to have allowed this settlement to have been made through the judicial process would have been to allow a massive exercise in lawmaking affecting potentially millions of people to have been done through the judicial process and effectively through plaintiff’s counsel.  This is likely the courts concern.  There are also Erie concerns, whereby this is a diversity case resolved through settlement that would create nationwide norms lacking any democratic imprimatur that overrule the only democratic imprimatur that did exist (the state laws).  At the end of all of this we are left asking whether there is any other way to resolve these sorts of issues, however, if Congress won’t act.
IX. Write What You Know

Y. Personal Jurisdiction / Subject Matter Jurisdiction / Venue

	
	State
	Federal

	Personal Jurisdiction
	Limited by Fourteenth Amendment (Due Process);
Includes general and specific jurisdiction.
	Limited by Fifth Amendment (nationwide jurisdiction);

Congress has authorized jurisdiction where a state court from the state in which the district sits would have jurisdiction.

	Subject Matter Jurisdiction
	Broad jurisdiction over all laws except those federal laws specifically designated otherwise;

Exceptions apply for specialty courts (e.g. probate court).
	Article III, § 2 of Constitution;

Questions “arising under” federal law (§ 1331);

Cases satisfying complete diversity (§ 1332) and jurisdictional amount;

Other oddities (e.g. admiralty).

	Venue
	Based on state statutes
	Based on § 1391(a) in diversity cases;

Based on § 1391(b) in all others.


These 4 are the same thing and “utterly useless”:

Transaction or occurrence

Common operative fact

Logical nexus (logically related)

Factual soup

This is the good stuff:

Liability facts – analyze in terms of what’s the flipside; this is meant to give substance to the 4 useless phrases.
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