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THE TEN CLUSTERS OF CIVIL PROCEDURE

1. Jurisdiction and Related Matters

2. Applying the Correct Law to a Federal Action

3. Pleading

4. Joinder of Claims and Parties

5. Discovery

6. Summary Judgment

7. Trial by Jury

8. Post-Trial Motions

9. Appeal

10. Former Adjudication

I. JURISDICTION AND RELATED MATTERS

Seven Questions to Determine Proper Jurisdiction

1. Does the court have subject matter jurisdiction? About constitutional power of court & federalism

2. Does the court have personal jurisdiction, or jurisdiction in rem? About due process.

3. Has the defendant been given notice and an opportunity to be heard? About due process.

4. Has the defendant been served with process properly? Have the rules been followed?

5. Does the court have venue? Only relevant when beginning in state court.

6. If the action is in a state court, can it be removed to a federal court (or remand it back to state if removal is improper?)?

7. Have any of the preceding six issues been waived? (Can’t waive #1)

SUBJECT MATTER JURISDICTION

BASIC DOCTRINE

· The party seeking to invoke the jurisdiction of a federal court has to make an affirmative showing in the pleading that the case is within the court’s subject matter jurisdiction FR8a.   Capron, pg 22
· Parties cannot waive subject matter jurisdiction

FEDERAL QUESTION JURISDICTION - 28 USC § 1331

· Goes to the Constitutional power of the courts.  Federal courts are courts of limited jurisdiction –Art. 3 § 2 of Con. outlines outer reach of federal jurisdiction.  Everything not expressly delegated to federal government delegated to state government

· Broad, “federal ingredient” approach, where substantial issue of federal law raised by either party is enough to grant jurisdiction.  Yet, lower federal courts established by Congress, and authority is defined in 28 USC § 1331 – same “arise under” language, but limited in application

· Plaintiff’s cause of action must “arise under the Constitution, laws or treaties of the US” Louisville & Nashville R.R. v. Mottley, pg 273
· Profs will try to trick you with state claims that appear to be federal question issues

· Not enough that P asserts state-created claim (contract dispute) that’s topically similar to a federal law (copyright)  Harms v. Eliscu, pg 276
· Not enough that P is asserting state-created claim which requires interpretation of federal law

· Anticipated federal defense not part of cause of action so doesn’t give jurisdiction – Mottley
· Well-pleaded complaint rule – determine whether action “arises under” solely on the basis of what would be in a well-pleaded complaint – does not include anticipated defenses

· Since the 1980’s no jurisdictional amount requirement for federal question jurisdiction

· Holmes test – case will “arise under” federal law if federal law (a) creates underlying substantive right and (b) authorizes plaintiffs to go to court for a remedy.

· Congress specifies in statutes where causes of action can be vindicated: 

· Exclusive federal question jurisdiction – less common; must go to federal court (Patents, etc §1338)

· Concurrent federal question jurisdiction – more common; either federal or state court (FELA, Employer’s Liability Act).  State must apply federal law.

Merrell Dow Pharmaceuticals v. Thomson, 1986, pg 281

· P’s, both aliens, filed claim against pharmaceutical company in Ohio state court

· Court concluded that “a complaint alleging a violation of a federal statute as an element of a state cause of action, when Congress has determined that there should be no private, federal cause of action for the violation, does not state a claim ‘arising under the Constitution, laws, or treaties of the United States,’” and so trial belongs in Ohio state court

· Mere presence of federal issue in state cause of action does not confer federal jurisdiction

· If statute creating a substantive right does not explicitly allow a cause of action, legislative intent may indicate whether or not Congress intended to authorize a right of private action 

· Distinguished from Smith v. Kansas City Title & Trust, pg 279
· State cause of action may suffice if right to relief depends on construction/application of federal law

· Federal issues in question were more substantial/significant to federal govt

· Grable v. Darue, pg 289 may indicate a turning of tide away from Merrell Dow—case approved for federal jurisdiction despite arising under state law and just implicating a federal law.  Asks if national interest is substantial on the issue.  (Could be limited to federal tax litigation though?)

DIVERSITY OF CITIZENSHIP JURISDICTION - 28 USC §1332

· Article III – judicial power shall extend to all cases arising between citizens of different states

· Provide a neutral forum for people of different states to litigate in – avoid prejudice

· SC is only judicial power created by Constitution – inferior courts created by Congress

· Congress can establish rules to define broadness of jurisdiction (e.g., $75K minimum)

· 28 USC §1332 grants federal district courts diversity jurisdiction, but is narrower than the constitutional power granted in Art. 3, § 2 of the Constitution

· Exceptions: Despite diversity, federal courts won’t touch matrimonial or probate suits

· Rule 1 – There must be complete diversity of citizenship on day action commences

· Not explicitly stated in §1332 but has been the rule since Strawbridge v. Curtiss, 1806, pg 250

· Every person on left side of v. must come from different state than everyone on right
· Exceptions where minimal diversity suffices:

· Stakeholder/Federal Interpleader Act

· Mass disaster (at least 75 deaths from single event) transfer mechanism §1369

· Class actions (2005 amendment to §1332) 

· Rule 2 – Determine citizenship for each party
· Court does not rely on pleadings but rather on the parties’ real interests in the litigation

· § 1359 – No jurisdiction when party “improperly or collusively” joined to obtain jurisdiction.

· Natural Persons – Citizenship equivalent to domicile. Determined from day of institution of action
· Domicile: fairly significant relationship with the state.  Center of gravity.  Domicile changes when 1. you go elsewhere and 2. intend to remain there for indefinite future
· Only have citizenship in one state, though multiple residences possible
· Need both US and state citizenship for diversity of citizenship 
· Permanent resident aliens – citizen of state of residence
· Man without a country – no diversity jurisdiction
· Aliens also count for diversity, and do not destroy diversity if domiciled in same state as someone on other side of v. because they are not US citizens. 
· Corporations – Citizens of state incorporated & state of principal place of business (dual ctznshp)
· Muscle test – center of gravity of company business or manufacturing
· Nerve center test – where officers and corporate headquarters exist
· Combination test (newer) – after evaluating muscle and nerve center, pick best state
· Unincorporated Associations – Cumulative citizenship of all members/partners (not stockholders)
· Include partnerships, labor unions, charitable organizations, political parties, etc.
· Rule has the effect of reducing diversity of citizenship claims with these associations
· Representative Actions – Citizenship determined by representative not the represented
· Include infants, incompetents, infirm, deceased, shareholders, members of a class
· People will try to create/destroy diversity in choosing a representative
· 1332 Amendment: for deceased/estate, child or incompetent, can look through representative to represented party’s citizenship.  (Did not include class actions and shareholder suits)
· Class Action Fairness Act – failed to pass, but would have allowed all class actions to be moved to federal courts if minimal diversity – effectively moving them all there
· Rule 3 – Amount in controversy must EXCEED $75,000
· Amount in controversy must exceed $75K not including interest and costs

· May include punitive damages and statutory attorney fees (not regular attorney fees)

· In the case of an injunction, try to quantify the value of the injunction either to the plaintiff or as cost of compliance

· Court to accept P’s “good faith” claim for relief unless it “appears to legal certainty that the claim is really for less…” St. Paul Mercury Indemnity Co. v. Red Cab Co.
· A single P can aggregate multiple claims against a single D to achieve minimum 
· Almost universal if claims have transactional connection, ambiguous if separate
· No aggregation if P and multiple Ds (or vice versa) if claims don’t each hit $75K
· In case of injunction, try to quantify value of injunction to P
· For Supp. Jurisdiction, if at least 1 P meets amount, other Ps can be joined against D if same case & controversy
SUPPLEMENTAL JURISDICTION – §1367 
· §1367(a) – Grants supplemental jurisdiction over “all other claims” that form part of same case or controversy under Article III of the US Constitution – redefined and codified in UMW v. Gibbs
· Must first have original subject matter jurisdiction over claim before you can use supplemental jurisdiction (be sure to note on exam!)
· Case or controversy embraces everything within a common nucleus of operative fact (Gibbs)
· Overrules Finley, which held that congressional silence defeats pendant party jurisdiction.  This rule broadens congressional grant of supplemental jurisdiction about to constitutional limit
· Allapattah:  you can join plaintiffs who are jurisdictionally insufficient under Rule 23 (less than $75,000 dollars each, for ex) under supplemental/parallel claims.  “All other claims” allows this.
· §1367 only relates to SM jurisdiction – does not satisfy PJ or service of process
· §1367(b) – When the case is based solely on diversity jurisdiction, you cannot get supplemental jurisdiction over:
· Claims made by a plaintiff (not clear whether this mean 3rd party Ds also) against parties brought in under rules: 14 (3rd party Ds—this preserves Owen v. Kroger’s holding), 19 & 20 (Compulsory and permissive joinder), and 24 (Intervention)
Plaintiff can’t use supplemental jurisdiction to try to get around complete diversity requirements
· Rule 13 – Compulsory/permissive counterclaims under state laws are immune—not truly supplemental claims
· §1367(c) – Grants district courts discretion to decline to exercise supplemental jurisdiction if
· State-based claim is novel and complex, or it predominates over federal claims (tail can’t wag dog)
· Federal question claim has been dismissed, summarily judged out, or settled (you lost your anchor)
CASE HISTORY UP TO §1367 (1990)

United Mine Workers of America v. Gibbs, 1966, pg 291

· Gibbs brought suit against UMWA, an extremely powerful union at the time, alleging:

· Violation of 1) § 303 of federal labor law and 2) state common law tort claim

· Prior to this case the claims would have to be tried separately: one in state, one in federal court (costly); OR could take both claims to state court (or drop the federal).  Obviously bad policy…  Better to take state chaff in w/federal wheat in order to give maximum honor and benefit to the federal right.  

· Court explores Constitutional grant of jurisdiction in Art. 3, § 2, allowing federal court to hear claims “arising under” the same “case or controversy” to allow P to try both claims together in federal court.  Words are broad, and do not require each individual theory or cause of action to be a federal question 

· Gives pendant claim jurisdiction (A sues B with 2+ claims)

· Distinct from pendant party jurisdiction (A sues B&C)—wasn’t allowed until §1367

· Pendency protects a federal forum choice provided in statute

· Counter claims, cross claims, pulling in 3rd parties, etc used to be called ancillary jurisdiction
· Impact: supplemental jurisdiction granted when “common nucleus of operative fact”(replaces T&O)

· Also noted that judicial efficiency and economy play into the court’s decision (but don’t trump Art 3)

· Even if constitutional, does it make sense to hear state claim w/federal claim? 2-pronged analysis

Adlinger v. Howard, US Supreme Court, 1976, pg 296

· P sought to join county itself as a second D under state law with pendent jurisdiction under CNOF (first D, but not county, subject to federal statute)

· Supreme Court refused to apply pendent jurisdiction to an additional party with respect to whom no independent basis of federal jurisdiction existed when it seems Congress did not intend it.

Owen Equipment & Erection Co. v. Kroger, p. 297, US Supreme Court, 1978

· Mrs. Kroger sues OPPD for wrongful death of husband, who then implead Owen under FR 14(a)

· Owen has identity crisis and decides it’s from Iowa; once original P is gone, there’s no diversity

· Supreme Court refused to allow ancillary jurisdiction for additional parties (direct from P to 3rd party impleaded by D); saying independent jurisdiction required for new parties

Finley v. United States, p. 299, US Supreme Court, 1989—OVERRULED by §1367

· Sued US then amended claim to include state-law tort claims against others

· Supreme Court ruled that amendments were invalid because statute requires US be sued alone

· Finley thus had to sue in 2 courts or give up a claim

· Court thus refused pendent party jurisdiction and invited Congress to rule otherwise

Only one year later – 1990 – Congress took up invitation and enacted §1367:  Sheds the barnacles of connotation and uses “Supplemental Jurisdiction” rather than Pendent/Ancillary, and uses “Case or Controversy” as redefined in Gibbs – common nucleus of operative fact.

PERSONAL JURISDICTION
Three question for personal jurisdiction

1. Is there a traditional base of personal jurisdiction?

2. If there’s no traditional base, does the long arm statute apply?

3. If no traditional base and long arm statute applies, is its application Constitutional?

TRADITIONAL BASES OF JURISDICTION

· Territoriality - A state is all powerful within its borders, impotent without – Pennoyer v. Neff, pg 63
· In personam jurisdiction – over the person

· In rem jurisdiction – attach if there is an actual dispute over property within its borders

· Quasi in rem jurisdiction – attach (at beginning of case) to settle a judgment 

· Court’s power only extends to the value of the property – Harris v. Balk, pg 145
· Operates under the fictional notion that you are where your property is (until Pennoyer, an agent was always present on your property)

· Presence – territorial jurisdiction even if D in state only briefly.  Bright line policy rather than getting into ‘fairness’ – Burnham v. Sup. Ct., pg 160 Last case (1990) on subject.  Tradition!

· But not if tricked into coming into state through fraud ​(Tickle v. Barton), or are there involuntarily 
· Corporate Presence – valid in state where incorporated; present in state where doing business

· Domicile – state has jurisdiction over its domiciliaries regardless of actual momentary location

· Agency – if state can grab the agent, it’s in effect grabbing the individual – National Equipment Rental v. Szukhent (Flo), pg 203

· Consent – four methods of consent (waiver) to personal jurisdiction 

· Don’t assert it as a defense – Rule 12(b)2 must be asserted early in the trial (Waiver 12(h))

· Producing consent
· Implied consent – Drive in MA, fiction accepted to allow the fair and orderly administration of laws of the state – Hess v. Pawloski 

· Express/contractual consent – Forum selection clauses enforced unless totally irrational – Carnival Cruise Lines, Zapata, pg 173
LONG-ARM STATUTES

· Permits states to obtain jurisdiction over persons not physically in state at time of service
· Many pertain to in-state tortiousness, out-of-state acts with in-state consequences, etc.

· General jurisdiction – contacts so extensive can be called into court on issue unrelated to contacts

· Specific jurisdiction – limits jurisdiction based on specific contacts to claims arising out of contacts

· Basic exam question is can you read the statute and determine if applicable or inapplicable

· If long-arm statute is applicable, then figure out whether or not it is constitutional
CONSTITUTIONAL PRINCIPLES

· Specific Jurisdiction – subject matter of the action must arise from/relate to the forum state

· 2 prong test: (1) minimum contacts (of D to forum) and (2) fairness/reasonableness (to D and P)

· International Shoe Co. v. Washington, pg 76 – minimum contacts with forum state equaling fair play and substantial justice
· If standard not met, jurisdiction would violate D’s 14th Amend. right to due process
· Depends on “quality and nature of the activity”

· “Enjoys the benefits and protection of the laws of that state”

· “Systematic and continuous,” not “irregular” or “casual”

· Broadens jurisdiction—no longer mechanically counting contacts; throwing out “doing business” and “presence”

· Gray v. American Radiator, pg 83 – (1) tortious act in state; (2) long arm does not violate due process – foreseeability that product would enter stream of commerce.  Though negligence (manufacturing valve) took place outside of IL, the injury (tortious act) occurred in IL.  (Relies on McGee, below, and Nelson—knew at time of transaction, but def in state)
· Business was directed at the state, exists in abundance
· Enjoys protections/benefits of the state’s law.  
· McGee v. International Life Insurance Co., pg 89 – TX firm solicited policy from P in CA, then was sued in CA—valid jurisdiction even though no agents in CA

· D has taken actions that were purposefully directed towards the forum state.  Not just foreseeability, but actuality (distinguish from Gray)

· Contract has substantial connection with state

· Forum state has particular interest in regulating insurance policies

· Hanson v. Denckla, pg 90 – no minimum contacts with FL; D must “purposely avail itself of the privilege of conducting activities within the forum state, thus invoking the benefit and protection of its laws” – contacts must be volitional, cognitive, beneficial to D

· Plaintiff’s “unilateral activity” or contact with forum state not sufficient
· Stops march toward national jurisdiction and sets up two paradigms of thought:
· Concern should be due process for defendant (Warren, majority)
· Holistic, fairness view for everyone involved (Black, dissent)
· World Wide Volkswagon v. Woodson, pg 94 – affirms minimum contacts but limits stream of commerce - focus is on scope of activity of the seller, rather than the predictable location of use of the product by the buyer.  Echoes Warren majority in Hanson—due process for D.

· Foreseeability alone not sufficient; Establishes two stage test: 

· Establish threshold of minimum contacts such that D can reasonably anticipate being haled into court there, and only then proceed to…

· If contacts exist, is jurisdiction “fair and reasonable”?  

· Jurisdiction requires that D made effort to market in forum state, directly or indirectly

· WWV foreshadowed by Kulko v. Superior Court, pg 106 (two years prior) that refused jurisdiction given lack of minimum contacts of sufficient “quality and nature” (Dad whose kids left to live w/Mom in CA) and facts that D did not purposely avail himself of and was not benefiting from forum state.
· Burger King v. Rudzewicz, pg 108 – Contract (long term) plus forum/law selection clauses tied to state make jurisdiction constitutional.  Applies Intl Shoe std: MC = FP + SJ

· D could have reasonably anticipated being required to litigate in forum state

· Burden of showing contacts on P; burden of reasonableness on D

· Asahi Metal Industry Co. v. Superior Court – “stream of commerce” plus conduct directed at forum in particular (targeting market).  Split decision, 4 Js did not require plus, 1 did not vote either

· D may have knowledge that products are eventually sold in state, but if that’s the only contact existing then may still be unreasonable for D to defend there – violate due process

· “Mere awareness” does not satisfy “purposeful availment” test

· Factors – burden on D to litigate in state; slimmer contacts; state interest in claim

· Websites:  Interactive?  Reaching out?  Solicit vs. provide info?  D have other MC?  Fair?  

· General Jurisdiction – continuous, systematic association though dispute unrelated to forum (once continuous/systematic is shown, probably don’t need to worry about reasonableness for gen. jur.)

· Perkins v. Benguet – systematic conduct in OH gives it jurisdiction over cause of action arising outside of activities taking place in OH

· Helicopteros v. Hall – contacts between South American firm and TX not systematic enough to constitute general jurisdiction.  1st distinction between general v. specific jurisdiction, min contacts + arising from.

· Finn Air – office in NYC established continuous, systematic activity (w/benefits) so jurisdiction
Creates 4 categories of cases:

(a) Defendant’s contacts with the forum are continuous and systematic AND cause of action arises from defendant’s contacts. – State has jurisdiction (Intl Shoe).
(b) Defendant’s contacts with the forum are continuous and systematic (way above minimum) BUT plaintiff’s cause of action does not arise from those contacts.  There is general jurisdiction in these cases. (Perkins v. Benguet).
(c) Defendant’s contacts with the forum are isolated or sporadic AND cause of action does arise from these contacts.  Jurisdiction depends on quality and nature of activity; sometimes exists.  (Hess v. Pawloski, long arm statutes)
(d) Defendant’s contacts with the forum are isolated or sporadic BUT cause of action does not arise from those contacts.  No jurisdiction. (Hanson v. Denckla) 
JURISDICTION BASED ON PROPERTY
· As notions of property have expanded, views about jurisdiction over property also expanded – e.g. insurance companies with offices in multiple states – attach contractual relationship to defend insurers.

· in rem – state can adjudicate title and interests in any piece of property within its boundaries Pennoyer
· Shaffer has almost no effect – enough if D’s in-state property at issue and D given notice

· quasi in rem – major application is when state long arm doesn’t extend to Constitution limits (gap)

· a way of extracting jurisdiction and asserting power over D through his property 

· Harris v. Balk – jurisdiction over debtor’s debtor (a sort of highly mobile bank account).  Court’s power only extends to the value of the property

· Shaffer v. Heitner, pg 147 – ALL assertions of state-court jurisdiction must be evaluated according to standards set forth in Intl Shoe and its progeny (MC = FP + SJ) – severely limited quasi in rem
· Attachment – use of property owned by D; Garnishment – use of debt owed to D
PERSONAL JURISDICTION IN FEDERAL COURTS – Rule 4(k)
· Federal courts not bound by 14th amendment (due process), which applies only to states.  5th amendment grants broad personal jurisdiction – minimum contacts with US

· So broad, probably limited by “fair play and substantial justice” inquiry

· No federal long-arm statute – generally use long-arm statute of state in which it sits, FR 4(k)2

· Eliminates forum shopping by making personal jurisdiction in federal courts = state courts

· Diversity – use the long arm statute of forum state in which district court is sitting
· Federal question – same as above unless statute has a jurisdiction provision – Rule 4(k)
· FR 4(k)2 – jurisdiction over foreign D’s doing business in US if consistent with Const. and if can’t get jurisdiction over the D if any other court in US
· Only applies to federal question issues – closed loophole from Omni Capital
CHALLENGING PERSONAL JURISDICTION

· Can waive personal jurisdiction by inaction or by contract

· Direct Attack

· “Special appearance” – Older defense, still used in some states.  Appearing solely to challenge jurisdiction, without submitting to jurisdiction. CAN’T raise any other defense.

· 12(b)(2) motion – must be raised immediately (or waived under 12(g) and (h).  Can challenge jurisdiction and raise other objections without waiving objection to personal jurisdiction

· Collateral Attack (challenging enforcement, after defaulting on original suit.  Can’t use if direct attack on original suit has already been made)

· Plaintiff must seek a judgment on the judgment

· Full Faith and Credit Clause precludes reexamination on merits.  However, can examine personal jurisdiction as long as issue hasn’t already been raised under direct attack.

· Can challenge jurisdiction, lose, challenge merits, lose, & appeal on jurisdiction issue (most states – a few follow formalistic rule barring jurisdiction defense once merits are challenged)

· Federal Courts – interlocutory orders not appealable till end of suit

· State courts – vary; some do allow appeal of interlocutory orders before suit has ended

· Collateral Estoppel – bars relitigating an issue settled in a previous court

NOTICE AND OPPORTUNITY TO BE HEARD
Notice requirements

· “Notice must be reasonably calculated, under the circumstances, to give actual notice” – Mullane pg 183
· High Constitutional threshold (though maybe not ‘best possible notice’)

· Unlikely (though not impossible) that notice by publication satisfies standard, especially if you have names/ addresses.  Reasonable, though not heroic, efforts are required.  Dusenberry
· What matters is appropriateness/constitutionality of notice, not whether D actually got notice. Szukhent
· Nail-and-mail – didn’t satisfy standard since would have been easy to send summons to official mailing address of defendant, which was also available at same computer terminal (NY case)

Opportunity to be heard requirements

· Major application of this part of rule is in a debtor/creditor situation

· SC created requirements to satisfy due process protections (Fuentes v. Shevin, pg 221; Mitchell v. Grant, pg 229; Connecticut v. Doehr, pg 234).  Can seize it, but not dispose of it.
· Decision to issue writ of attachment must be made by judge, not some clerk or sheriff (FS)
· Judge must make decision based on creditor’s claim for immediate possession under oath (MG)

· Debtor must be given an immediate right to a hearing on the merits (CD, MG)
· Creditor must post a bond to protect debtor in case of wrongful attachment or replevin (CD)

SERVICE OF PROCESS – Rule 4
· Federal service of process was traditionally done by US Marshals

· Needed marshals for other uses (civil rights movement)

· By 80’s realized marshals should be out of process so created new rules in ’83 and ‘93

· Always be sure to note which version of the Rules is appropriate

· 4(e) Individuals

· Personal delivery

· Leave at usual place of abode with person of suitable age & discretion living there

· Delivery to agent legally appointed by defendant

· Any method allowed in state where federal court sits

· Any method allowed where notice is actually being served

· 4(h) Corporations

· Any method allowed by state law (state where federal court sits or where notice is being served)

· Or by delivering summons and complaint to “an officer, managing or general agent of the defendant, or to an agent authorized to receive service of process.”

· Now send papers registered mail along with form acknowledging waiver of process 4(d)
· Parties are free to waive service of process or to designate an agent to accept it – Szukhent (Flo)

· If D refuses to waive, P must serve formal process but D has to pay the costs

· If D waives, given 60 rather than 20 days to respond to complaint

· Must make proof of service and must serve within 120 days of filing complaint

· All papers must be served to all parties, but only the summons and complaint have to meet strict guidelines set out above – subsequent papers can be mailed to attorney (Rule 5)

· No immunity from service of process if voluntarily in state (even if in prison) – Sivnksty v. Duffield
· Can’t entice someone into a state in order to serve with process – Wyman v. Newhouse, pg 218.  Distinguished from “flushing them out” if already in jurisdiction, which is acceptable.

· Service in foreign country – historic, convoluted process going up ladder in one country to another.  Alternate process established through Hague convention.

PROPER VENUE – §1391
· Deals with the location within a jurisdiction rather than a question of constitutionality

· About the administrative allocation of judicial resources

· About selecting the court that is rational, reasonable, etc.  Where D resides or where important events related to the suit took place.  Last choice—go where you can get jurisdiction.  

· Venue provisions apply “except as otherwise provided by law” – statutes may have specialized venue provisions
· Each location makes its own statutes, constitutional provision or rule of court
· Local actions v. transitory actions.  Some actions, such as interests in land, are deemed inherently local and must be brought where land is located.  Livingston v. Jefferson
· Rejected by Reasor-Hill Corp. when wrongs would otherwise go unaddressed 
· Venue only matters if jurisdiction over the parties and subject matter has been established

· As with others except subject matter jurisdiction, this is a “threshold matter”

· Venue must be raised particularly early by D; otherwise waived

THREE TESTS:

· Does the court have venue under the statutory structure (each state is different)?

· If the court has venue, can the court transfer it?

· If has venue, are there situations where we should transfer it anyway – forum non conveniens
QUESTION 1:  Does the court have venue under the statutory structure?
§1391 – Venue in Federal Actions – Which federal court shall try the action?

· (a) Diversity
· Where any D resides (generally = domicile. NB: NOT citizenship), if all Ds are from same state, or

· Where substantial part of events/omissions giving rise to claim occurred or property that is subject of action is located, or

· If not first two, where any D is subject to personal jurisdiction (presumably for this claim) at time action commenced

· (b) Federal question or mixed – only difference is default principle:

· If not first two, where any D may be found (fuzzy: where notice served, maybe where personal jurisdiction can be obtained?)

· NOTE ON CORPORATIONS AND ALIENS FOR PURPOSE OF VENUE

· (c) D corporation resides in any district where subject to personal jurisdiction at start of action

· If state has more than one district, choose district that would have personal jurisdiction if it was a separate state

· An alien may be sued in any district

· Applies to cases commenced in federal court, not removed there from state court.  Removal is meant to provide a federal forum, not a way of avoiding the state in which plaintiff permissibly chose to litigate.

· §1392 – When property (land) in question bridges more than one federal district, civil action may be brought in any of those districts – premised on continuing validity of Livingston v. Jefferson
QUESTION 2:  If the court has venue, can it transfer it? (On exam, transfer always means, talk about transfer, personal jurisdiction, subject matter jurisdiction, and venue)

§1404(a) – “For the convenience of parties and witnesses, in interest of justice, a district court may transfer any civil action to any other district or division where it might have been brought”

· Can only transfer in federal system to a court that would have had original SM jurisdiction (always will), original personal jurisdiction, and original venue (P could have brought the suit there) Hoffman v. Blaski
· Open-ended appeal to judicial discretion – all systems have something similar

· Motion to transfer almost invariably made by D (not always), and burden on movant to show why

· Reasonably high burden of persuasion (convenience, justice, etc.)

· Otherwise D would make motion in every case (D’s pursue policy of delay)

· D’s billed by hour (P’s by contingent fee) so makes sense to delay

· Federal Rule 11 can impose sanctions if motion is frivolous

· Motion can be brought at any time

· Choice of law

· In federal question case, transferee court applies its own law

· In diversity cases, the law travels with case (apply transferor law).  Van Dusen Rule
· Inhibitor to transfer motions since preferable for judge familiar with law to try case

· §1407 – Gathers up all related (one event) cases in federal system to one judge for pre-trial efficiency

· After pre-trial, litigation resolved by trial at home – reaffirmed in Lexecon v. Milberg
· Sometimes judges keep them using change of venue 1404(a) since statute only provides consolidation for pre-trial purposes

QUESTION 3:  Situations where we should not take it anyway – forum non conveniens?
· Non-statutory, about convenience.  Must make sure there’s an alternative forum before dismissing!

· Situations exist where transfer impossible (state-to-state, federal-to-state, foreign)

· Forum non conveniens works when it really makes no sense to litigate in the given court

· Declaring forum non results in an actual dismissal of action, so P must initiate again

· Piper Aircraft Co. v. Reyno, pg 349 – SC upheld application of forum non and dismissed case based upon

· Private factors – convenience of litigants and litigation elements (witnesses, documents)

· Public factors – who’s interested in adjudicating dispute (Scottish air space, officials)

· Wider use of forum non, but still not granted frequently – court must be convinced with high level of certainly that much better alternative forum exists – Bhopal gas, Nigeria epidemic
· Because forum non makes things so tough on P, courts may grant motion on conditions (there must be an alternate forum, D waives S of L, consents to jurisdiction in alternate forum)

State Courts – Factors state courts consider in deciding to dismiss for forum non conveniens
· Whether the P is a state resident – if so P has stronger claim to have case heard in home state

· Whether witnesses and sources of proof are more available in different state or county

· Whether forum’s own state laws will govern the action

REMOVAL TO FEDERAL COURT – §1441
Rules of removal to federal court

· A way of evening the playing field for D, since P has all power in choosing forum – veto power 

· Removal is a one-way street, vertical movement up – can only remove from state to federal court, & only to a federal district court “for the district & division embracing the place where such action is pending [in state court]” §1441(a)

· Can only remove an action that could have been brought in a federal court originally §1441(a)
· Another back-door way of testing for SM jurisdiction (attn: well-pleaded complaint rule)
· Any ORIGINAL defendant (no counterclaim D, a.k.a. P) can remove, but ALL must remove

· Plaintiff can frame claim so as to avoid removal – destroy diversity (party destroying diversity must be kept on for at least a year), fail to meet 75K min, add supplemental federal claim later (Congress addressed issue by allowing D 30 days to remove from basis for removal appearing in claim)  

· Removal is done silently – don’t argue with state ct, just go to fed ct w/in 30 days. §1446
· Mass disaster and class actions: Any def can remove without agreement among all
· P has the burden to move to remand to state court if he so wishes. 1447(c)
· If original SMJ challenge to removal, anytime before final judgment is passed
· If on procedural grounds (e.g. not filed w/in 30 days), within 30 days or right is waived
· Federal question – action is removable by any D without regard to citizenship of parties

· Diversity – can only remove if NONE of Defendants are citizens of forum state 1441(b). 

· If, after removal, a subsequently added party destroys diversity, court may remand back to state court (if joinder made in good faith) or refuse joinder to maintain diversity §1447(e)

· Once in federal court, federal rules apply.  State loses control of case once it is notified by federal court

· Federal court not precluded from hearing case if state court lacked original jurisdiction

· §1441(c) – enables D to remove otherwise un-removable state claims when joined with FQ claim
· Discretion of district court to keep all claims, send state claims back, etc.
· Widens the net of what can be brought into a federal court
· Federal Question (core of case) §1331
· Same Case and Controversy (can always come) §1367 supplemental jurisdiction
· Separate and Independent Claims (discretionary) §1441(c) removal
· Prevents P’s from adding many state claims to federal question claim to stop removal
WAIVER OF DEFENSES
· All jurisdiction elements may be waived except for subject matter jurisdiction
· Four matters (personal jurisdiction, notice, process and venue) must be raised by a pre-answer motion or asserted in the answer or else they are waived for good
· So if exam asks for analysis of post-trial motion for lack of one of these, already waived

·  Consolidation of defenses – any defense you don’t put in 1st motion can’t be raised in 2nd
· If you’ve omitted a threshold defense, you cannot even put it in your answer

· If you raise the defense, lose, continue on the merits, lose, you can always appeal jurisdiction defense

II. APPLYING THE CORRECT LAW TO A FEDERAL ACTION
Key Concepts in Erie Doctrine

· In diversity cases the federal courts must apply state judge-made law on any substantive issue where there is no federal statute on point

·  How would the state’s highest court determine the issue if the case arose today?

· In conflicts between a federal constitutional provision & state law, the constitution trumps

· Federal statute that is arguably procedural and directly on point trumps state law or policy

· FRCP trump state policy (even if outcome determinative) when applicable, when valid under the Rules Enabling Act, and when constitutional.  

· Must be “rationally capable of classification” as a procedural regulation

· May not “abridge, enlarge nor modify the substantive rights of any litigant”

· When issue at hand not covered by FRCP or federal statute (federal judicial practice), but nonetheless procedural – fed ct balances the state & “countervailing federal considerations” against each other Byrd
· Follow Hanna’s modified York “outcome determinative” test – outcome determinative if it could lead to (a) forum shopping or (b) inequitable administration of the laws

· Statute of Limitations– state SOL followed – state’s interest is heavily outcome-determinative and deeply bound up with rights of parties; federal interest weak (little interest in uniformity)

· Judge/Jury – federal policies followed – federal policy on judge-jury allocation strong, state policy not tightly bound up with rights of parties, not very outcome-determinative

· Unanimity for Jury Trials – federal unanimous jury verdict followed – little state interest in reducing hung juries in federal court; federal policy strong; not outcome determinative

· In federal question cases, federal common law, not state common law, usually applies
The Erie Quartet

· Erie – in a diversity action a federal court applies the substantive law of the forum state (statutes and judicial decisions)

· York – federal courts must follow state statutes of limitations since outcome-determinative
· Substantive v. procedural rights: Federal courts should be a carbon copy of state courts when it comes to outcome (regarding substantive rights)

· “Out of state litigants are afforded another tribunal, not another body of law.” 

· Hanna modified outcome determinative test:  forum shopping & inequitable administration of laws

· Ragan – federal court in diversity obliged to follow state rule on tolling statute of limitations

· Byrd – when issue procedural and no FR or statute on point, balance countervailing federal considerations against state interests.  

· Substantive = “bound up with the definition of the rights and obligations of the parties”

· Procedural = “merely a form and mode of enforcing”

· Also consider outcome-determinativeness, forum-shopping, etc.

· Fed ct procedure can trump weak state interest where outcome probably won’t change

· Hanna – A FR trumps state procedure when it is applicable to the particular issue before the court & its adoption will not violate Rules Enabling Act or Constitution (won’t as long as it’s procedural)

· FRCP almost statutes, trump state law (even if outcome-determinative ) due to Supremacy Clause

· 2 ways to approach 

· Conflict with FR:  As long as the rule is procedural and does not “abridge, enlarge, or modify any substantive right,” FRs trump.
· Conflict with federal judicial practice:  twin aims of Erie (prevent forum shopping & inequitable administration of the laws)
Subsequent Applications

· Walker – reaffirmed Ragan – held FR 3 not intended to apply to tolling of state SOL

· Thus does not conflict with state law, and doesn’t violate Rules Enabling Act and York.  

· Inverse Erie – results when a federal substantive right is being adjudicated in a state court

· State court is obliged, under the supremacy clause, to apply federal law
ERIE ANALYSIS – EMANUEL OUTLINE
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SPECIFIC CASE HISTORY OF ERIE DOCTRINE

Erie R. Co. v Tompkins, p. 364, US Supreme Court, 1938

· Tompkins (PA) hit by protrusion from Erie train (NY) and lost arm

· RR liability is question of substantive law – should state law or federal general common law apply?

· SC struck down Swift v. Tyson and ruled state substantive law applies to Diversity cases

· Swift ruling unconstitutional since power to create federal general common law was never given to Court in Constitution – Article 10: all non-specified powers to states
· Also said Congress has no power to declare substantive rules of common law applicable in a state whether they be local in nature or general

· Rules of Decision Act (1789) – state law must be applied when there is no federal law on point

Guaranty Trust Co. v. York, p. 372, US Supreme Court, 1945

· How to determine statute of limitations – state law or federal practice of laches? 

· Statute of limitations defines the longevity of a right so considered substantive law.  Thus federal courts must adhere to state statute of limitations standards.  Act like a state court.
· Avoid forum shopping – federal court may allow a case when state won’t
· Avoid inequitable application of the law – out-of-state advantage since can remove to federal court where case may be adjudicated more favorably to that party
· Emphasis on outcome determination in deciding which type of law applies
Ragan v. merchants Transfer & Warehouse, Co., US Supreme Court, 1949

· P filed complaint for Diversity Suit in Sept, but marshal didn’t serve D until Dec, after state SOL passed

· SC held that Rule 3 was not intended to govern questions concerning the tolling of SOL’s, and therefore state law would determine in diversity when statute was tolled. Reinforced York, outcome determinative 

· Decision caused lots of anger (appeared unjust to P as well)

Byrd v. Clue Ridge Rural Electric Cooperative, Inc., p. 379, US Supreme Court, 1958

· Primary issue for SC is whether a judge (state) or jury (federal) should decide if P a statutory employee

· South Carolina lets judges decide; Feds allow jury to decide facts in civil trials

· SC used balancing test rather than saying Byrd has Const. right to jury trial

· State interest – procedural, not very important

· Federal interest – significant, since “influence is not the command” of 7th amendment upholds jury 

· Likelihood of outcome determination – not inevitable based on judge/jury decision

· Case is a slight retreat / adjustment from Erie and York
Hanna v. Plumer, p. 385, US Supreme Court, 1965

· Service of process according to federal or state practice?

· Like Byrd, Hanna holds that if there is a federal interest, Federal Rule trumps State Rule
· To control, a Federal Rule must be

· (1) applicable – on point and in direct conflict with state rule 

· (2) valid – doesn’t violate RDA  (procedural, doesn’t abridge, enlarge or modify substantive right)
· (3) Constitutional – none found un-Constitutional so far
· Conflict with federal practice, see if outcome-determinative by twin-aims of Erie:
· prevent forum shopping
· prevent inequitable administration of the laws
§1652 – Rules of Decision Act (Erie/York – substance/procedure; measures state created rights)

Based on Supremacy Clause of Constitution

·  “The federal Constitution, treaties, and constitutional statutes enacted by Congress, always take precedence, where relevant, over all state provision” – also applies to state proceedings
· In the absence of a federal constitutional or statutory provision on point, federal courts must follow state constitutions and statutes – doesn’t address common law.

§2072 – Rules Enabling Act (Hanna/Sibbach – federal rules, so all procedural)
· (a)  “Supreme Court shall have the power to prescribe general rules of practice and procedure and rules of evidence for cases in the United States district courts…”

· (b)  “Such rules shall not abridge, enlarge or modify any substantive right…”

Walker v. Armco Steel Corp., p. 395, US Supreme Court, 1980

· Very similar to Ragan, but most people thought Hanna would lead SC to overturn decision

· SC affirmed lower courts’ decision – dismissed claim as barred by SOL

· Under Erie allowing 28 months instead of 24 is substantive since changes the right

· Also York controlled since outcome determination, forum shopping, discrimination

· However, outcome appears to come out differently under the Hanna analysis

· 1) valid procedural rule (commencement); 2) applicable (direct conflict); 3) constitutional

· SC says not a direct conflict – just substitute the definition of commencement

Stewart Organization, Inc. v. Ricoh Corp., p. 401, US Supreme Court, 1988

· SC goes through Hanna analysis and holds that federal law governs so transfer approved

· 1) Is the statute sufficiently broad to control the issue before the court? Yes

· 2) Does the statute represent a valid exercise of Congress’ authority under Constitution?

· Procedural rule so within Congress’ powers under Art. III and Nec. & Proper Clause

· SC won’t allow AL courts to simply refuse statute because don’t like forum selection clauses

Gasperini v. Center for Humanities, p. 406, US Supreme Court, 1996

· Standard for determining new trial in DC substantive, so state law holds (though not at appellate level)
· Majority said this was an Erie/York problem so accommodates both state and federal policies

· Scalia said it’s a Hanna question (trumps Erie/York) so the Federal Rule applies

· FR 59 sufficiently broad to cause a direct collision with state law in this case

DETERMINING WHICH STATE’S LAW GOVERNS
· Klaxon v. Stentor Manufacturing Co. – “to promote desired uniform application of substantive law w/in a state, federal courts must apply conflicts-of-laws rules of states in which they sit”

· Federal courts must thus to determine what law the state’s highest court would apply

· Mason v. American Emery Wheel Works – If a state has not examined an existing rule for some years, and there is sufficient evidence to demonstrate a trend moving away from that rule (including great weight of authority against the existing rule from other jurisdictions), then a court can apply the modern doctrine without expressly overruling the existing rule.
· Certification process – allows federal court to ask state court specific questions regarding cases with no precedential case law.  Discretion of state court to take or decline.

FEDERAL COMMON LAW

· Federal common law still exists in particular instances – e.g., federal question cases

· Unclear when federal courts will generate federal common law (judges, context, time period)

· When the federal question is sufficiently substantial

· e.g. Clearfield Trust Co. v. US raised issue of when the US is liable to uphold obligations on its commercial paper (notes, bonds, etc.) – strong federal interest

· This is a challenging subject since unpredictable and often contradictory

Few murky categories unfold when federal courts are likely to create federal common law

· Substantial federal interest – viability of commercial paper in Clearfield Trust so created it

· BOA squib – no FCL since suit between private parties not validity of commercial paper

· As can be seen, still a delicate subject since it encroaches upon state law

· Federal statutes / regulations – often develop FCL when question exists whether there is a private cause of action for a federal statute / regulations (e.g., FDA, SEC)

· Merrell Dow – FDCA doesn’t create private causes of actions since Congress didn’t want

· Unforeseen gap in federal statute 

· Tradition / necessity/ special competence – foreign relations, admiralty & maritime, etc.

Federal Law vs. State Law
· Trumps state law – Supremacy Clause, Hanna, Byrd, Ricoh
· Dice v. Akron – federally created right arising out of federal act is supreme.  State court must uphold all aspects of a federal statute.  Inverse Byrd
· Federal law applies automatically for federal question cases

· State laws must apply federal common law.  Inverse Erie case – Brown v. Western Ry. Of AL
· Congress may legislate a FCL out of existence (did with environmental statutes in past)

· Many instances where Congress borrows state law & incorporates into federal law

III. PLEADING
Brief History Lesson

· Phase I – Common law approach up till 1850; heavy emphasis on pleadings & single parties
· Phase II – Codes of procedure that were very technical
· Phase III – Federal Rules created in 1930’s; pleadings less significant – open, accessible
Functions of Pleading

· Historically pleading served three functions (notice giving, fact revelation, issue formulation)

· Modern procedure only assigns notice giving function to pleadings

· Massive discovery, joinder and sophisticated motion practice cover the other two

Basic Documents

· Complaint – initial pleading in a lawsuit; filed by P; date filed counts for SOL in FQ suits
· must normally occur within 120 days of filing of complaint

· Answer – D’s response; states defenses to each claim and admits or denies each count

· must be served with 20 days after service of complaint

· If P served D out-of-state (long-arm), the time to answer is the state rule (usually longer)

· If D makes FR 12 motion against complaint & loses, D has 10 days after denial to answer

· If D requests waiver and P grants, D has 60 days from date request for waiver was sent

· Reply – required if D asserts counterclaim; P can also obtain court order to allow reply

· P must serve his reply within 20 days after service of the answer

Four primary areas of focus on pleading

· Standard of particularity of pleading

· Special pleading rules

· Amendments of pleadings – relation back

· Responding to the complaint

STANDARD OF PARTICULARITY – Rule 8

· Rule 8(a) – “…shall contain a short and plain statement of the claim showing that the pleader is entitled to relief…and a demand for judgment for the relief the pleader seeks”

· Very low pleading threshold – don’t have to plead facts or a cause of action

· P only needs to put D on reasonable notice about what’s being alleged

· Federal courts should construe pleadings liberally so that a 12(b)6 motion to dismiss granted only if legal certainty that under no construction of pleadings could P recover anything

· Short and concise standard affirmed in 2002 by Swierkiewicz, though doesn’t ever happen
· Gillispie v. Goodyear Service Stores, North Carolina, 1963

· P filed a complaint against D based on trespass, assault causing fear, imprisonment, etc.

· Court followed old codes, not the FRCP, and so held that allegations were insufficient because they did not state necessary facts from which court could declare the law

· Can’t simply state a legal conclusion

· Dioguardi v. Durning, 2nd Circuit, 1944

· Italian gentlemen files complaint against customs agent who sold his tonics at an auction.  Language barrier made complaint very difficult to understand, and trial court granted motion to dismiss for “failure to state facts sufficient to constitute a cause of action”

· 2nd Circuit points out this is not proper standard; new FRCP enacted 6 years prior simply requires “a short and plain statement of claim showing pleader entitled to relief,” which was satisfied

· the equation facts = cause of action is modified to claim = entitled to relief
· Garcia v. Hilton Hotels, US District Court of Puerto Rico, 1952
· Hotel employee violently discharged for pimping in hotel; filed suit for slander

· Slanderous words must be “published” – heard by someone other than D

· No allegations of publication in P’s complaint

· D’s first motion is 12(b)6 – failure to state a claim upon which relief can be granted

· Court tests formal sufficiency of complaint with facts taken in light most favorable to P
· Not granted since court cannot decide no possible relief to a legal certainly as required

· Conditional privilege may not have applied to conversation when violently fired

· Absolute privilege did apply when D made statements to administrative board

· D’s second motion is to strike paragraphs 5-8 using FR 12(f)

· Granted because dealt with testimony to administrative board and absolutely privileged

· D’s third motion is for a more definitive statement using FR 12(e) 

· Granted since “unreasonable to require D to prepare a responsive pleading without a more definitive statement of the pertinent facts”

SPECIAL PLEADING RULES

· Certain “special matters” must be pleaded with particularity to be raised at trial

· FR 9 creates different allocations of pleading & proof burden based on claim type 

· FR 9(b) – requires fraud circumstances to be stated particularly but malice/intent generally

· Fraud is easy to claim, hard to disprove & leaves stain regardless (disfavored action)

· P must plead facts.   Who, what, where, when?  Very high pleading standard.

· Not a “rigorous burden” of pleading, however, especially when matters alleged are peculiarly within the knowledge of the defendants.  Simply “requires slightly more notice than would be forthcoming under Rule 8…met when there is sufficient identification of the circumstances constituting fraud so that the D can prepare an adequate answer to the allegations” Denny v. Carey.  Opposite view taken in Denny v. Barber.

· In 1995 Congress passed the Private Securities Litigation Reform Act
· Pleading burden on securities fraud much higher and no discovery before trial of motions
· FR 9(c) – once P avers generally that all conditions precedent have been performed or have occurred, burden shifts to D to find & identify any conditions precedent not performed by P.  Commonsensical rule, relevant in breach of contracts cases.

· FR 9(g) – requires items of special damage (not foreseeable), if claimed, to be specifically stated

· Special damages, such as a specific personal injury that is not the necessary or inevitable result of an injury alleged in the petition (high blood pressure and shoulder injury), must be specifically alleged in the complaint.  Ziervogal
· FR 8(e)2 – A party can set forth two or more statements of a claim or defense alternatively or hypothetically, either in one count or defense or in separate counts or defenses
· Thus, unlike common law requirements of one theory, don’t have to shoot in a straight line
· “I didn’t borrow your pot; when I borrowed your pot it was damaged; I returned your pot”
· FR 8(a)3 – Claim shall include a demand for judgment for the relief P seeks

· Ad damnum – the prayer for relief: important to meet default amount, or jurisdictional amount

· Court can award damages higher than what is requested. Bail v. Cunningham Bros., Inc.
· FR 23.1 – Derivative Actions by Shareholders require verification by party
· Specifying specific pleading rules protects corporations against strike suits

· Surowitz – “rule 23.1 was adopted to discourage ‘strike suits’ not to compel courts to summarily dismiss, without any answer or argument at all, cases like this where grave charges of fraud are shown to be based on reasonable beliefs from careful investigation.”  Commitment to citizen access.
· FR 54(c) – Court can give you whatever it thinks you deserve, regardless of the ad damnum, except in default judgments, where award “shall not be different in kind or exceed amount prayed for”

AMENDMENTS OF PLEADINGS – Rule 15

· Very liberal rules to ensure claims decided on merits rather than technicalities

· Historically P’s had to prove what they plead (get right first time) and minimal discovery

· Sections (a) and (b) serve to divide the litigation cycle into 3 phases

· Before responsive pleading is served – P can amend pleading once automatically without a motion

· Some courts extend to 20 days after service

· After time limit, you have to ask court.  Amendments usually granted.

· During pre-trial process – FRCP say should be liberally granted; almost definite

· This period extends through discovery and pre-trial management, but as the timeline moves on the likelihood of court’s acceptance declines

· Court’s decision is interlocutory (cannot be appealed) – judge has discretion so reputation, relationship, conduct in trial, etc. all of significance

· During trial – still possible, though circumstances often depend on evidence presented

· If evidence inconsistent with pleadings comes in and other party doesn’t object, the pleadings are automatically viewed as having been amended – end of story

· When party objects, court shall allow pleadings to be amended when presentation of merits will be subserved thereby and objecting party fails to show prejudice

Federal Rule 15(c) – Relation Back of Amendments
· Relevant when P’s theory changes/new theory in pre-trial process and SOL of new theory has run

· This doctrine allows P to relate new claim back to date original complaint filed (FQ)

· In diversity cases can relate back to date that state law regards as date of commencement

· An amendment of a pleading relates back to the date of the original pleading when

· (1) relation back is permitted by law giving rise to SOL, or

· (2) claim or defense asserted in the amended pleading arose out of the conduct, transaction, or occurrence set forth or attempted to be set forth in the original pleading, or

· (3) amendment changing the party against whom claim asserted and satisfies 3 conditions

· Must arise out of same conduct, transaction or occurrence as prior

· Must be served within 120 days after filing of the complaint

· D must not be prejudiced in his ability to defend the action, and have known or should have known suit was instituted and he was intended party

· Testing trick – can’t relate back to something that was time-barred when original action instituted

· FR15(c) trumps state rule in relation back to original claim, so long as 3 conditions met. Worthington (unnamed police officers)

FR 15(d) – Court may allow amendment to add events that occurred after the events filed

MOTIONS AGAINST THE COMPLAINT

Defenses against the validity of complaint – raised either in answer or separate, pre-answer motion

Generally only one pre-answer motion allowed, though non-waived defenses can still be raised in answer

Need not answer complaint until motion is decided

· FR 12(b)1 – Lack of jurisdiction over the subject matter (can be raised at any time)

· FR 12(b)2 – Lack of jurisdiction over the person (waived if not raised in D’s 1st response)

· FR 12(b)3 – Improper venue (waived if not raised in D’s 1st response)

· FR 12(b)4 – Insufficiency of process (waived if not raised in D’s 1st response)

· FR 12(b)5 – Insufficiency of service of process (waived if not raised in D’s 1st response)

· FR 12(b)6 – Failure to state a claim upon which relief may be granted
· Must establish that no recovery is possible under any legal theory
· Usually at least 1 opportunity is given to amend complaint before dismissing case

· Usually before D files answer – after can make 12(c) motion for “judgment on pleadings”
· FR 12(b)7 – Failure to join a necessary party under Rule 19

· Motion for more definite statement – D may make motion under FR 12(e) if complaint “so vague or ambiguous that D cannot reasonably be required to frame a response pleading.”  Must be raised before answering complaint

· Motion to strike – if D has included “redundant, immaterial, impertinent or scandalous” material in complaint, D may move to have material stricken from pleading – FR 12(f)
· Amendments:  If complaint dismissed, P will almost always have an opportunity to amend 

RESPONDING TO THE COMPLAINT

[General practice by D not to give away too much – very brief in answers]

Three major parts in responding to a complaint:

· Systematic “allegation by allegation” response to the complaint; responses can be

· Admission – admit the allegation

· General denial – deny each and every allegation (FR 8(b) warns against frivolous use)

· Specific denial – deny specific allegations of particular paragraph or count in complaint

· Qualified denial – deny a particular portion or a particular allegation

· Denial of knowledge of information – say don’t have enough info to form a belief

· Denial based on information & belief – say reasonably believe P’s allegation is false

· Affirmative defenses

· FR 8(c) outlines 19 affirmative defenses – contributory negligence, duress, estoppel, etc.

· Defenses (like claims) may also be pleaded in the alternative
· Counter-claims, cross-claims and 3rd party claims

FR 8(b) – Defenses; Form of Denials

· “Denials shall fairly meet the substance of the averments denied”

· Zielinski – don’t use a general denial unless you can do so in good faith.  If specific denial is appropriate, general denial will not suffice and will not be taken as a denial.  Subject to sanctions. 

FR 8(c) – Affirmative Defenses
· Laundry list of 19 required affirmative defenses (most common is SOL)

· Curveball is “and any other constituting an avoidance or affirmative defense”

· Included to avoid surprise at trial

· Likely include any defense that rests on facts particularly within D’s knowledge (lightning struck car)

FR 7(a) –  Reply

· “no other pleading shall be allowed, except that the court my order a reply to an answer or a third-party answer”

· Designed to emphasize proposition that only pleadings required are two tiers (Complaint & Answer)

· Third tier (reply) can be ordered, though rarely used since can protract pleadings

· Will use when no reply to affirmative defense exists so could quickly enter judgment

· More likely court will just have D wait and then move for summary judgment

SANCTIONS – Rule 11

· Created to inhibit frivolous lawsuits not to discourage zealous advocators

· Sanctions ineffective before ‘83, so rewritten to make more powerful – again in 93’

· Signature – lawyer’s signature represents certification that to the best of his knowledge, information and belief after an inquiry reasonable under the circumstances that claim

· Not presented for improper purpose (e.g., to harass, cause unnecessary delay, etc.)

· Warranted by existing law or by a non-frivolous argument to change / create law

· Allegations have evidentiary support or are likely to after reasonable discovery

· Denials are warranted on evidence or reasonably based on lack of information or belief

· Sanctions – discretionary and creative court encouraged to use non-monetary sanctions

· Safe harbor provision – party has 21 days to withdraw after objection before sanctions

· Continuing obligation – continuing obligation to withdraw paper if it becomes invalid

· Sanctions should be created for deterrence not punitive (fine, pro bono work, etc.)

IV. JOINDER OF CLAIMS AND PARTIES
9 Elements: 3 Trilogies

· Trilogy 1

· Joinder of claims (straightforward)

· Permissive joinder of parties (straightforward)

· Compulsory joinder of parties

· Trilogy 2

· Counterclaims

· Cross-claims

· Third-party claims

· Trilogy 3

· Intervention – person who wants in on the claim

· Interpleader

· Class Action

JOINDER OF CLAIMS

· FR 18(a) – any party may join any claims he has against another party – no T&O requirement
· “A party asserting a claim for relief as an original claim, counterclaim, cross-claim, or third-party claim, may join, either as independent or as alternate claims, as many claims, legal, equitable, or maritime, as the party has against the opposing party”

· Can create confusion/prejudice so FR 42(b) gives courts the right to separate trials

· Not all states follow FRCP – may have a T&O requirement for joinder of claims

· Though joinder of claims isn’t compulsory, the potential that a claim arising out of the same transaction & occurrence will be precluded from later adjudication indirectly encourages joinder of t & o claims

PERMISSIVE JOINDER OF PARTIES – T&O + CQ
· FR 20(a) – all persons may join in one action as plaintiffs if pass a 2-part test

· (1) they assert any right to relief jointly, severally, or in the alternative in respect of or arising out of same transaction, occurrence, or series of transactions or occurrences and

· (2) any question of law or fact common to all persons will arise in action

· Virtually guaranteed that if T&O established there will also be CQ

· FRCP deals with transactions not causes of action – standard thus not same as CNOF (supp. jur.)

· Lawyers vary by practice in joinder preference (some single clients, others aggregators, etc.)

COMPULSORY JOINDER OF PARTIES – Three Questions

· Who does the system say I should join?

· Can I join him (can I get jurisdiction)?

· If I should join him but cannot, then what should I do about it?

Who does the system say I should join?

· FR 19(a) – join necessary parties as feasible.  Person shall be joined as a party if

· Outsider’s absence prevents complete relief from being given to those in case, or

· Family member who owns part of estate that rest of the family wants to divide up

· Component part maker in a suit to force an assembler to make widgets

· Outsider will be prejudiced, his rights will be impaired or impeded, if he is not joined

· Four people trying to exhaust an insurance policy leaving nothing for the outsider

[Tortfeasor not required – tort law says jointly and severally liable so P can sue individually]

Can I join him (can I get jurisdiction)? 

· The outside party may destroy diversity or not be subject to personal jurisdiction

· Cannot use supplemental jurisdiction since §1367 excludes FR 19 in list
· Can be a backdoor test on subject matter jurisdiction and/or personal jurisdiction

If I should join him but cannot, then what should I do about it?

· Classically, courts told everyone to go home (no relief provided)

· FR 12(b)(7) motion to dismiss for failure to join party historically granted

· Modern courts don’t like to be paralyzed, so FR 19(b) relaxes standard by requiring outsider to be “indispensable,” not simply “necessary,” to thwart the action (high standard) – four factor test outlined

· (1) Extent of prejudice to the absentee, or to those already parties

· (2) Possibility of shaping relief so as to mitigate prejudice – grant partial judgment

· Judge used escrow account to prevent 4th brother from being left out – Provident Bank
· (3) Adequacy of a remedy that can be granted in party’s absence

· (4) Whether P will have an adequate remedy if action is dismissed

TRILOGY 2 – Counterclaim, Cross-claim and 3rd Party Claim

COUNTERCLAIMS – claims D makes against P (all systems recognize them today)

· FRCP draw distinction between permissive and compulsory counterclaims

· Possible backdoor test for supplemental jurisdiction (all compulsory counterclaims are supplemental, no permissive counterclaims are supplemental)

FR 13(a) – COMPULSORY COUNTERCLAIMS – T&O Requirement (logical relationship)

· Pleading shall state as a counterclaim any claim which at time of serving the pleading, the pleader has against any opposing party, if it arises out of the transaction or occurrence [not series of transactions or occurrences] that is the subject matter of opposing party’s claim and does not require the presence of a 3rd party of whom court cannot get jurisdiction

· If party fails to assert compulsory counterclaim, has waived right to assert it later

· Promotes joinder to avoid claim preclusion
· Matter of efficiency and economy
· Even if there is no independent basis for subject matter jurisdiction (diversity, amount in controversy, federal question), can still be brought in under supplemental jurisdiction – t & o probably counts for cnof
FR 13(b) – PERMISSIVE COUNTERCLAIMS – No Requirements

· A pleading may state as a counterclaim any claim against an opposing party not arising out of the transaction or occurrence that is the subject matter of the opposing party’s claim.  Literally, any counterclaim that is not a compulsory counterclaim.

· New parties may be brought into a suit as part of a counterclaim if court has jurisdiction

· SOL likely disregarded if runs after P commenced suit & before D asserted counterclaim

Hypo – two cars collide on road; one party punches other in the nose; is battery compulsory?

· T&O test requires a pretty good logical relationship between counterclaim and claim

· In this case, it’s a different cause of action but a related series of transactions or occurrences

· Many courts would say this is a compulsory counterclaim (efficiency standard).  Better safe than sorry.

CROSS-CLAIMS – FR 13(g) – Permissive; T&O Requirement

· Claims between parties on the same side of the v.

· “A pleading may state as a cross-claim any claim by one party against a co-party arising out of the transaction or occurrence that is the subject matter either of the original action or of a counterclaim therein or relating to any property that is the subject matter of original action”
· Cross claims are thus completely permissive and carry a T&O requirement

· Because of t & o, they also take supplemental jurisdiction (same case and controversy, cnof)

· Rule-makers included the T&O requirement because they said enough is enough

· And of course one can counterclaim to the cross-claim (which may be compulsory)

THIRD PARTY CLAIMS – Impleader (action for contribution, indemnity, to pass the buck)

· FR 14(a) – “at any time after commencement of the action D, as a 3rd party P, may cause summons & complaint to be served upon a person not party to the action who is or may be liable to it for all or part of P’s claim against the D/3rd party P…” No T & O requirement, though it is usually there

· 3rd party’s liability depends on outcome in original action (can assert defense against plaintiff’s original claim or defendant’s derivative claim)

· Claim must be derivative of main suit, but once there is one proper impleaded claim, non-related claims may be added under 18(a)

· Must have jurisdiction over 3rd party – SM jurisdiction probably covered by supplemental jurisdiction (if necessary), but check for personal jurisdiction.  Will not affect jurisdiction over original action.
· FR 14(a) permits original P to amend and assert claim directly against 3rd party D, but original P can’t use §1367 supplemental jurisdiction– upheld in Owen v. Kroger, codified in §1367(b)
· If Kroger couldn’t sue Owen directly due to lack of diversity, you shouldn’t allow her to do it indirectly by virtue of the 3rd party defense practice procedure

· However, other parties (not original plaintiffs) may take advantage of supplemental jurisdiction when there is T&O
· Court’s discretion whether or not to hear impleader claim, or to call separate trials

TRILOGY 3 – Interpleader, Intervention and Class Actions

Interpleader – used by a stakeholder of property who has multiple parties claiming it

· Used because res judicata does not prohibit subsequent claimants to sue for same property
· Occurs in a tremendous variety of cases from a suit at dry cleaners to a large pot of money

· Phase 1: stakeholder brings property into court, asks if interpleader procedure appropriate

· Phase 2: do or die battle between claimants for property (stakeholder can be a claimant)

· Stakeholder may do this as an offensive or defensive technique (often latter)

· 2 kinds (possible backdoor test for personal jurisdiction, though easier under statutory interpleader)
· Statutory Interpleader, §1357 – $500 requirement, nationwide process, only requires minimal diversity of citizenship (1 claimant diverse from 1 other claimant).  More liberal provisions

· Rule Interpleader, FR 22 – $75K requirement, no federal national jurisdiction (must use long-arms), requires complete diversity of citizenship (stakeholder must be diverse from every claimant)

Intervention – outsider says he belongs in the case because his interest is not being protected

· Always a judicial concern that the outside party will muck it up for those already involved

· FR 24(a) – applicant has a right to intervene when either

· Statute of US confers an unconditional right to intervene, or

· Disposition of action may impair or impede applicant’s ability to protect his own interest

· Must demonstrate that interest not “adequately represented by existing parties”
· This rule is the other side of FR 19(a) – persons to be joined when feasible

· FR 24(b) – applicant may intervene when

· Statute of US confers a conditional right to intervene, or

· Applicant’s claim or defense and main action have a question of law or fact in common
· This rule sounds like other side of FR 20(a) – permissive joinder – though only common question required here whereas FR 20(a) requires TO & CQ

· Much less likely to permit if doing so destroys diversity – §1367 not applicable
Class Actions – Miller’s Favorite Subject
· Public interest class actions born with Brown (and fellow P’s) against Board of Education
· Stunning expansion in federal substantive law in 60’s – consumer, environmental, safety, etc.
· 1966 new class action rule (“new toy”) so explosion in use of this technique
· FR 23 – Class Actions
· (a) Prerequisites to a Class Action
· (b) Class Actions Maintainable
· (c) Whether to Certify a Class Action; Appointing Counsel; Notice & Membership
· Every member of class must have claim in excess of $75K for federal court – Snyder, Zahn
· Appears to go against plain language and intent of §1367, and some courts have so held. Abbott
· Unlike diversity and venue, which are only required of the class representatives
· Due process required for each member of class, but applied differently:  Personal jurisdiction waived for absent class members if given three things – Phillips
· (1) Adequate Representation; (2) Mullane Notice; (3) Chance to Opt Out
· Have to be extra sensitive to the fact that once the claim is adjudicated, res judicata & collateral estoppel prevent class members from having another day in court.
· limited to money or damage class actions, not injunction or declaratory class actions
· Class certification requires several prerequisites – certification has become a big deal
· Must have a class – can’t sure on behalf of all poor people; identifiable, discreet group
· The plaintiff representative must be a member of the class
· Numerocity: Class must be large – at least 40 or 50 to demonstrate efficiency and economy
· Commonality: Must be common question of law or fact that ties the class together – efficiency again
· Typicality: Class representative’s claim must be typical of the claims of all members of the class
· Adequacy of Representation: Representative and lawyer must be adequate throughout the case
· Action must fall within category that’s recognized as legitimate class actions – FR 23(b)
· (1) Anti-prejudice device – show individual trials would prejudice class or D

· (2) Injunction or declaratory judgment where everyone wants same thing

· (3) Damage Class Action – Group injured by common practice & all want damages. Harder to get certified

· Requires predominance of common question and trying as class be superior method of adjudication

· Requires individual notice to all who can be identified with reasonable effort (super Mullane) and opportunity to opt out

· Next frontier is products liability, mass disasters & toxic substances. With natnl classes, Erie principles mean you must apply substantive law of each & every state – must form 50 subclasses of class member
· Class action is binding on all members of class who do not opt out
· Decisions to settle class actions must be approved by the judge
· Settlement must be fair, reasonable and adequate – class members get notice to object.  Notice doesn’t have to be individualized, but it must be calculated to give actual notice

· Pros of Class Actions
· Increases access to courts for people with small claims
· Deters companies from defrauding lots of people for small amounts of $ (Texas insurers)
· Cons of Class Actions
· Sometime reach of lawyer can go too far (Playboy example)
· Lawyers often not fighting for their clients but rather for their fees
· May not take into account differences of parties

· Can put too much risk on a large company or even industry with one roll of judicial dice

· Most amazing case was against Swiss banks on behalf of Holocaust survivors – $1.25 billion

V. DISCOVERY

BACKGROUND INFORMATION

· Discovery is the heart of litigation – only 3-5% of cases tried these days

· Only 50% of federal cases have any discovery at all

· Of remaining half, 40% have fewer than 10 discovery incidents

· The final 10% are the really complex cases (mass torts, etc.)

· FRCP creates the most permissive, extensive discovery ever

· Significant lawyer to lawyer dialogue without court involvement

· Philosophy is equal access to all relevant date, avoid surprise – fair, just

· Current debate centers on cost effectiveness, hyperactivity and abuse

· P’s (contingent fees) say D’s are stonewalling whenever possible

· D’s (bill by hour) say P’s coming with nothing to fish around for something

· Current goals – 1) preserve information, 2) fact revelation and 3) issue formulation

· Can lead to settlement, summary judgment.

Three Areas Covered on Discovery

· Scope of Discovery – what is the legitimate area of inquiry?

· Discovery Devices – what methods do the parties have at their disposal to gather evidence?

· “Work Product Doctrine” – Hickman v. Taylor

SCOPE OF DISCOVERY

· FR 26(a) – Required Disclosures (‘93 amendments); Methods to Discover Additional Matter 
· Lists items that are required to be disclosed automatically – no motions, no discovery required
· Name, phone and address of each individual likely to have discoverable information that the party plans to use in its case
· Copy, or else a description by category and location, of all documents and tangible things in that party’s possession that the party plans to use in its case
· If P, theory by which you compute damages, and any relevant insurance policy
· Later in litigation, each party must automatically disclose to the other party the details of expert testimony and witnesses and exhibits to be used at trial – 26(b)(4)
· Parties may agree to forgo automatic disclosure
· 2000 amendments limiting discovery to information supporting “claim or defense” means parties are not forced to disclose info they will not present at trial (can use other discovery methods to get info)
· Duty to supplement 26(e)(2) – obligation to supplement if learn disclosed info incomplete or incorrect 
· Must fulfill 26(a) requirements before moving on to other discovery

· All districts are now required to impose the requirements (not initially so)
· Established in ’93 amendments – also limited automatic depositions/interrogatories to 10/25

· FR 26(b)1 – “Parties may obtain discovery regarding any matter, not privileged, that is relevant to the claim or defense of any party…relevant information need not be admissible at trial if the discovery appears reasonably calculated to lead to the discovery of admissible evidence”

· In 2000 changed from “subject matter involved in” to “claim or defense” – limits scope a bit

· Limitations on privileged information, work product, and discovery of expert witnesses (not required to disclose non-testifying witnesses without a showing of “exceptional circumstances”) do not prevent facts uncovered or disclosed in these contexts from being discovered.

· Introduction of net worth (while strategic in figuring out how much to sue for) are outside the scope of discovery, unless punitive damages requested

· P’s almost always request punitive damages to widen discovery; D’s seek to strike amendment
· Kelly v. Nationwide Mutual Insurance, Ohio, 1963:  Basically affirms FR 26, except requires evidence to be admissible at trial.  Also says that interrogatories are not proper when they seek discovery of info relating exclusively to other party’s case, what witnesses will testify, or information that is not in the personal knowledge of the party.

· FR 26(c) – Protective Orders – gives judge enormous discretion in limiting scope of trial
· “To protect party/person from annoyance, embarrassment, oppression or undue burden or expense.”  Since an interlocutory order, it is unappealable. 
· Validity upheld in Seattle Times v. Rhinehart.  Sole purpose of discovery is for trial, not to invade privacy, or any ulterior motives (fodder for newspaper, for exp.)

· Have been battlefield for over a decade – alleged they hide & safety info.  Hated by media. 
· FR 26(f) mandates parties to get together to plan for discovery
DISCOVERY DEVICES

Deposition (oral/written) – question any person (party or not) under oath regarding subject matter of case
· Notice is only required if deponent is a party – can force non-party with subpoena
· Strength of deposition is that it’s spontaneous; respondent must answer on the spot
· Rules of evidence do not apply so have to answer hearsay, etc. – most is inadmissible
· Lawyer can object to question, though witness has to answer anyway (unless info is privileged)
· Downside of deposition is that it’s labor intensive and costly
· ’93 amend to FR 30 (oral deposition) limited each party to 10 deps, one 7 hour day, w/out court order
· Can order depositions on written questions FR 31 – most useful for deposing neutral parties providing factual information.  Rarely used, but saves money.
Interrogatory – questions sent to other party who answers them with lawyer and sends back
· Very low cost compared to depositions; shift work to the answerer
· ’93 amendments to FRCP (33) limited to 25 questions (though you can have subparts) w/out court order
· Often use to gather baseline data for future discovery
· Parties must conduct reasonable investigation of facts within their control
· 33(d) allows party to shift burden of investigation to requesting party when burden of finding info is about the same for both parties – must specify where to find info in detail
Documents & Tangible Things (FR 34) – access to documents, tangible things, land, etc.
· Following conference in accordance with FR 26(d), just give notice what you want to see
· Request must describe the items to be discovered “with reasonable particularity”
· Requests have exceeded multiple millions of pages in some cases
· This discovery device now becoming as important as depositions in products liability, etc.
· Parties delay by stonewalling and then inundating opposing party with information
· Pervasiveness has led Advisory Committee to consider new FRCP on electronic discovery
· Is there a duty to maintain information?  How long?  What kind of storage?
· What accessibility matches scope of electronic discovery?  What if parts privileged?
· Spoilation – improper destruction can lead to presumption against you
Physical or Mental Examination (FR 35) – court order for party to submit to examination

· Only discovery device that requires a motion and subsequent court order for imposition
· FR 35 requires D to establish two requirements before issuing order
· Good cause – it needs info from the exam that it can’t get elsewhere
· In controversy – matter being examined is in dispute in the case
· Only applies to parties, or someone in privity or under legal control of a party.  Not witnesses.  Any party can request, doesn’t have to be an opposing party. Schlagenhauf
· Examined party has right to obtain copy of report; relevant reports must be given to requesting party

· Closest of all FRCP to violating the Rules Enabling Act – substantive right to privacy
· SC has upheld validity twice (Schlagenhauf), though both before Roe v. Wade – still likely valid
WORK PRODUCT DOCTRINE

FR 26(b) – Codification of the Hickman rule (qualified immunity of work product)

· A party may obtain discovery of documents and tangible things prepared in anticipation of litigation or for trial by or for another party (or representative) only upon showing substantial need and unable without undue hardship to obtain substantial equivalent by other means
· Want to encourage people to do their own work
· Do not want to discourage people from preparing “work product” to avoid discovery
· Court shall protect against disclosure of mental impressions, conclusions, opinions, or legal theories of an attorney or other representative of a party concerning the litigation
· Don’t want to risk making the lawyer a witness
· If mixed, judge will receive documents and cross off all the stuff that’s work product
PRE-TRIAL MANAGEMENT
FR 16 – Pretrial Conferences; Scheduling; Management

· Prior to 1983, judges did not have to involve themselves with the idea of settlement
· FR 26(f) discovery conference coupled with FR 16 (authorizing disposition of issues) amended their requirements dramatically (first in 1983 and amended twice since)
· As soon as case falls within the docket (few exceptions), the judge grabs it and holds a conference to determine the scheduling, sequencing, management, etc. of the case
· Puts much greater pressure on parties to get moving on a settlement
· This and subsequent conferences create a triangulated system to promote settlement
· Judge now major participant in process (20% of judicial resources shifted to mgmt.)
· Some believe push for settlement hinders parties’ right to adjudication
Rise of Para-Judicials
· Magistrates – judges created by Congress, no lifetime appt., not Art. III judges!
· District judges can delegate authority to run discovery, though no adjudicatory power

· Make recommendations to district judges – trial lawyers may not see real judge for while

· Masters – ad hoc appointments (FR 53) for specific purposes (e.g., economist, accountant)

· Make reports and recommendations to district judge on matters within area of expertise

· Court Appointed Experts – so judges can get neutral and reasonably dispassionate view of case

[Below federal rules each district has local rules – judges may be very proud of them – and some judges may even have their own rules (e.g., Pollack didn’t allow motions]

VI. SUMMARY JUDGMENT

Stages of trial that serve as filtration devices – should the trial go on?

· FR 12(b)6 – motion to dismiss for failure to state a claim upon which relief can be granted
· Assumes facts alleged in complaint are true, benefit of doubt given to plaintiff
· Is there any reason to go forward?
· FR 12(c) – motion for judgment on the pleadings (based on all pleadings)

· FR 56 – motion for summary judgment (no genuine issue of material fact)
· “Is there claim for relief” different from 12(b)6 “does complaint state a claim for relief”
· Non-moving party cannot prove one or more of the essential elements of her case
· Is anything trial worthy?
· FR 50(a) – Judgment as Matter of Law (JMOL), aka Directed Verdict – same standard as FR 56 
· Is anything trial worthy?
· FR 59 – Motion for a New Trial – highly discretionary – e.g., discrimination found

· FR 50(b) – Renewed motion for JMOL, aka j.n.o.v. – judge should never have given case to jury
· Was anything trial worthy?
SUMMARY JUDGMENT

· Serves as a filtration device (interlocutory) – siphon off cases that are not trial worthy
· If the motion is granted, judgment is entered and P never gets before the jury
· System tries to be extremely sensitive about rights to due process & trial by jury (7th amendment)
· All inferences drawn in favor of nonmovant
· FR 56(f) gives court discretion to grant continuances to allow opposing party to develop his case
· The only reason we have trials is to determine the facts – if none in dispute judge can rule
· First-year students often miss triable issues of fact, so be very careful with fact pattern
· FR 56(c) – granted in the absence of a genuine issue of material fact (elements of cause of action)
· Claim is entitled to judgment as a matter of law

· Only evidence that would be admissible at trial can be presented
· Three primary contexts where SJ motion is granted
· Plaintiff’s case has no legal basis – no recognized wrong (e.g., D gave me a dirty look)
· All material in the motion sings same song – no reasonable jury could disagree with it 
· Iron-clad defense that can’t be overcome – SOL expired or res judicata
· Four primary contexts when judge will use discretion and deny motion even with strong case
· Something fishy about evidence – all deponents brothers or prior convictions for perjury
· Issue of credibility – cases built largely on testimony more subject to credibility issues
· Burden of proof on mover – jury is free to disbelieve evidence so should have chance to
· Gap in material presented on motion – testimony of only 2 of 3 eye-witnesses included
· Cases
· Summary judgment is appropriate when the moving party makes an adequate showing that no genuine issue of material fact exists, and non-moving party fails to meet the issues so raised and supported. Lack of credibility issues further supports summary judgment. Lundeen (2nd wife life ins.)
· When a legal question is intertwined with facts, issues of motive, intent, credibility, or subjective feelings, the case should go to a jury.  Cross (romance language teacher)
· Even if moving party does not have the burden of proof at trial, in moving for summary judgment it has the burden of demonstrating that no genuine issue of fact is in dispute.  If it fails to meet this burden, non-moving party does not have to come up with opposing evidence.  Adickes  
· It is not necessary for the movant to provide affirmative evidence disproving the plaintiff’s case, so long as the movant affirmatively demonstrates that there is no evidence on the record to support a judgment for the nonmoving party (party with burden of proof cannot prove an essential fact). Unhelpful, because what does this mean?  Can defendant simply say, prove it?  Celotex

VII. TRIAL BY JURY

· Provides a morality of community, rather than a judge.  Real people.

· Party must request jury trial

· Federal civil jury must be unanimous

· 6th Amend. provision (criminal) very powerful; incorporated to states via 14th Amend.
· 7th Amend. provision (civil) has not been incorporated, though vast majority of states have it
· Clause 1 – preserves jury trials (as system existed in 1791)
· Clause 2 – prevents judges from re-examining what juries have done
· Historically, judges tried equitable claims and juries tried legal claims.  When claims mixed, “clean-up” doctrine looked to see if center of gravity was equitable (no jury) or legal (jury).
· Much has changed since 1791 – new substantive law, combinations of law and equity, etc.
· Courts assumed new laws and regulations did not carry the jury trial right – until Beacon
· Not all states adopted Beacon – if not sure “on the one hand, on the other hand”
· An essay of praise for the jury system – magnified the availability of jury trial right in mixed law/equity cases.
Beacon Theatres v. Westover, p. 897, US Supreme Court, 1959

· Fox had exclusivity contract to show first-run movies in San Bernardino, CA

· Beacon thought violation of new antitrust laws so tried to show same movies itself

· Foxed sued for a declaratory judgment that it is not in violation of antitrust laws and an injunction against Beacon showing films before decision by the court (equitable)

· Beacon filed a compulsory counterclaim alleging conspiracy and asking for damages (legal)

· District Court used “center of gravity” test to determine equitable so used “clean up doctrine”

· Saying it had “equity jurisdiction” so to end litigation it will clean up money incident

· SC said it is a misconception that a declaratory judgment is equity just because there are no damages

· In fact declaratory judgment is neither legal or equitable – it’s statutory from 20th century

· Emphasis on constitutional right to jury trial, not historical accident of English court system.  Embrace opportunities to expand it, not limit it.  Plus, now that systems merged, judge can give both remedies.

· SC drastically departed from precedent by establishing 3 categories of issues in cases

· Law – tried by jury

· Mixed – tried by jury, and jury decisions binding on the judge

· Equity – tried by judge

· If equity trial first, collateral estoppel prevents judgment on same issue by jury

· Jury trial right is determined in terms of issues, not simply characterizing the whole case and finding the center of gravity.  Jury will try all legal issues first, leaving judge to try equitable issues later.  

Pollution Example – P sued for injunction and damages for dumping in river upstream.  Divide issues:

· Is there pollution? – issue is central/common to both claims, combination so goes to jury

· What are the damages? – purely legal so goes to jury

· Should judge exercise equitable discretion and grant injunction? – purely equitable so judge

Contract Example – P sued for specific performance and damages on a widget contract

· Was there a bargain? – combination so goes to jury

· Was there consideration? – combination so goes to jury

· Did P have ability to perform? – combination so goes to jury

· Was there a breach? – combination so goes to jury

· What are the damages? – purely legal so goes to jury

· Should judge grant specific performance? – purely equitable so judge

Dairy Queen v. Wood, US Supreme Court, 1962

· P sued D for misusing trademark; wanted injunction to stop D and accounting for damages

· Historically, cases involving injunctions and accountings were purely equitable

· SC again rejects tradition – says jurors capable and can get masters to help with accounting

· Historical reason for accounting being equitable (illiteracy of jurors) no longer valid

· Again demonstrates Black’s desire to embrace opportunities to expand jury trials
· SC thus literally moved entire area of law – accountings – to law side and gave jury trial right

Still preserve notion of judges doing equity, however, since some things a jury really cannot do (write injunctions, or decrees of specific performance, for example).  See Markman below

Ross v. Bernhard, US Supreme Court, 1970

· P’s brought shareholder derivative suit, which along with class actions were created in equity

· Court held that doesn’t matter that dispute comes into court in equity procedural vehicle

· Courts should use equity principles to decide if procedural vehicle properly invoked

· But, once decide equity vehicle appropriate you go to Beacon analysis and look at issues

· Equity vehicle does not destroy the jury triability of the underlying issues

After Beacon, question resurfaced about whether 7th amendment (created in 1791 for actions then existing at common law) granted Constitutional right to jury trial for actions created by Congress after 1791.

· Issue never arose because anytime Congress created new right, would provide for jury trial

· Then came civil rights laws of 50’s and Congress didn’t include provision in some acts

· Worried about white southern jury nullification so didn’t want to grant express right

Curtis v. Loether, p. 974, US Supreme Court, 1974

· Black family tried to rent from white landlord, refused so brought anti-discrimination suit

· White landlord demanded a jury, whereas black family said no jury trial provision in statute

· Previous federal statutes had proscribed jury trial right; fear of jury racism so didn’t here

· Unanimous SC – if certain conditions met, post-1791 statutory rights carry Const. jury right
· Right created by Congress must be vindicated in an Article 3 court – traditional court

· Remedy provided must be one traditionally granted by juries in courts of law – damages

· Right created must be analogous to right that existed in 1791

· Analogies cited not at all convincing – evidence restriction easily overcome

NB:  Beacon and Curtis apply to art. 3 federal courts.  Not all states have adopted them.  And Congress is of course free, in creating new substantive right, to give non-legal remedies

· Penalties need not be calibrated by juries if Congress so provides – statutory penalties

· No jury trial right in gender discrimination cases under Title VII – damages discretionary

· Congress can say that claims arising out of statutes shall be tried by an administrative agency

· However, Congress can’t specifically say no jury trial for a statute that fits 3 requirements

Markman v. Westview Instruments, p. 1002, US Supreme Court, 1996

· P brought patent suit for dry-cleaning system; issue concerns reading of “inventory” in patent

· SC must determine who should determine the construction of a word in a patent application

· One side said this is a question of fact – like a contract – so should be tried by a jury

· Other side said question analogous to interpreting a statute – so should be tried by a judge

· Further argued that given patents’ complexity and tough lexicon, judges better equipped

· SC unanimously held judge issue since no historical precedent to rely upon, judge more adept at dealing with complexity of patent application and can establish precedent/uniformity
· SC ignored footnote in Ross concerning “practical abilities and limitations of juries”

· This combined with refusals to grant cert in prior cases indicates footnote not powerful

· Subsequent cases indicated Markman applied very narrowly – patent cases – so not huge deal

VIII. POST TRIAL MOTIONS

· FR 59 – Motion for a New Trial – highly discretionary – e.g., discrimination found
· 2 general categories of cases when granted
· Errors in trial process/procedural errors
· Improper admission/exclusion of evidence
· Improper jury instructions
· Juror contacts with witnesses outside of courtroom
· Juror: in-court testimony, under oath, subject to cross-examination is only evidence that can be considered!!  No personal expertise, or going out to examine the scene of the crime
· Process fair, but result clearly wrong (appellate court less likely to 2nd guess trial court)
· Verdict against clear/overwhelming/great weight of evidence

· Necessary to prevent injustice

· Must be filed within 10 days of entry of judgment

· Can’t appeal decision to grant a new trial till after the new trial has been decided, since there is no final judgment on case

· New trial with new jury

· If nonjury trial, judge simply reconsiders case in light of additional or stricken evidence

· Partial new trials may be granted if issues are separable; also, bi/trifurcation of trial.

· Conditional new trial – avoiding the new trial motion by negotiation

· Additur brings low award up, remittitur brings a high award down

· Courts differ on what to allow, federal courts have upheld Constitutionality of remittitur, but struck down practice of additur

· FR 50(a) – Judgment as Matter of Law (JMOL), aka Directed Verdict – same standard as FR 56
· No reasonable jury could find for the nonmoving party
· Letting it go to jury only invites irrational decision based on irrelevant/prejudicial factors
· Different standards to determine “legally sufficient”
· “a scintilla” of evidence goes to jury
· plaintiff standard:  consider only nonmoving party’s evidence in most favorable light
· federal standard: Could any reasonable jury find for nonmoving party (considering all admissible evidence, but in light most favorable to nonmoving party)
· Judge can order trial so as to cover possible absolute legal defenses first (SOL expired, res judicata)

· Can occur after P makes rests (burden of production not met) or after D rests.  Either party can call for it at any time 

· Death motion – If granted, trial over. 

· FR 50(b) – Renewed motion for JMOL, aka j.n.o.v. – judge should never have given case to jury
· Pretty much the same as a jmol, only after the verdict has been reached – jury acted irrationally
· Again, all evidence must be looked at in light most favorable to nonmoving party – issues of credibility and all inferences in nonmoving party’s favor.
· Must be filed no later than 10 days after entry of judgment on jury verdict
· Only possible if d.v. motion has been made on the issue during trial

· Why not grant the d.v. and avoid having the jury deliberate?
· The d.v. happens in real time – no opportunity to really think about issue, don’t want to take drastic measures
· Juries often find evidence insufficient and rule for moving party anyway – avoid intrusion
· If d.v. judgment appealed and appellate court thinks it should have gone to jury, case retried!
· If j.n.o.v. appealed and wins, judgment simply entered on jury verdict (avoids retrial)
· Another death motion – not granted lightly.  Easier to get a new trial.
X. FORMER ADJUDICATION 

Background

· Not about whether judgment was right or wrong, but about finality, stability.  You’ve already had your day in court, now get out of here.  Let other cases get their turn, stop annoying us. 

· Unlike stare decisis, which applies to system in general, preclusion applies to individual cases & parties

· The law disfavors preclusion – must raise the defense early or forfeit it

Three Questions:

1. Does res judicata apply so that the claim in 2nd action is precluded?

2. If not, does collateral estoppel apply? – is there issue(s) from 1st action that cannot be relitigated?

3. Who is subjected to these principles?

CLAIM PRECLUSION (RES JUDICATA)

· Once a cause of action has been finally adjudicated on the merits, it is precluded from relitigation, even if all aspects of cause of action have not been litigated.

· You cannot split a cause of action (just like you can’t play half a chip in blackjack), it’s all or nothing.

· Cause of action – arises from same transaction and occurrence

· Strong pressure for joinder of claims, to avoid preclusion

· T & O does not apply to other parties suffering same injuries in t & o.  Separate cause of action for each party, though may be brought in under compulsory joinder.

· On the merits

· Arguable that 12(b)6 motion can be precluded, especially after having had the opportunity to amend complaint – FR 41(b) seems to support this.

ISSUE PRECLUSION (COLLATERAL ESTOPPEL)

· Tries to identify issues that have been litigated in the first action that need not be litigated again (different cause of action)

· Strict requirements:

· Must be the same issue in action 1 as in action 2

· Issue must have actually been litigated in action 1 (no plea bargain, for example)

· Issue must have been “necessarily decided” – ruling must hang on it

WHO IS BOUND BY FORMER ADJUDICATION

· Original parties always bound

· A stranger to an action is NOT bound by that action

· Formerly, “mutuality of estoppel” barred nonparties from benefiting from a former adjudication

· Parklane Hosiery abandoned doctrine of “mutuality of estoppel” in federal courts

· Modern doctrine is non-mutual offensive collateral estoppel: Strangers cannot be harmed by, but can benefit from, an earlier decision

· Stranger cannot benefit if he deliberately avoided the first action

· Party against whom you are trying to run collateral estoppel must have had a full and fair opportunity to litigate, and must have actively and fully litigated the issue

·  Party must have foreseen the second action

· non-mutual defensive collateral estoppel – D seeks to prevent P from asserting a claim P has previously litigated and lost against another D.  Use previous judgment as a shield.
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