Condensed Civ Pro outline

Cluster 1 Issue 1 - Federal SMJ – 3 methods
· Method 1: Arising Under – 28 USC § 1331
· Step 0 – Original Ingredient in case (Const. Std)? – Osborne
· Step 1 – Well Pleaded Complaint (core of π’s complaint) -  Mottley & American Wellworks
· Step 2 – State law arises under Federal law & 4 corresponding factors – Smith & Grable
· 1. Fed. Question nec. part of case – interp. Or application resolve case for π or Δ?
· 2. Substantial Q – Serious federal interest (ala setting legal std. for all to follow)? (Merrell-> pure law)

· 3. Contested Fed issue – disputed Q of law?

· 4. Disruptive portents – disrupt fed/st balance by opening floodgates?

· Method 2 : Diversity - 28 U.S.C. § 1332
· Diversity

· Must be complete – Strawbridge
· Based on domicile (state and US citizen) – Dredd Scott
· Corporations – use nerve center tst or corp activities tst - 28 USC §1332(c)(1) 281
· Partnerships – look at citznship of each member – Carden
· Amt in Controversy - $75K

· To dismiss -> legally certain that the amount won’t be reached – Whitchurch
· Valuing injunction has 3 possibilities – McCarthy
· Method 3: Supplemental Juris. - 28 U.S.C .§1367
· Constit. Test - St law claims that arise from “common nucleus of operative fact” – Gibbs
· Congress. Authority required by Aldiger & given by §1367 
· §1367(a) is liberal for claims but (b) restricts application in certain instances if sole basis of fed juris is divrs

Cluster 1 Issue 2: Federal PJ – based of piggyback rule of state R4(k)
· Method 1: Traditional basis – territorial, domicile, agent, consent, waiver, doing business

· Method 2: Check for contacts related to Suit to find specific PJ

· Step 1: Long arm statute of state allows?

· Step 2: Is it constitutional?

· 1. Min. contacts so fair play (due process clause) and subst justice satisfied - Int Shoe
· 2. Min contacts must be volitional, cogniz, benficial (purposeful availmnt of ben protect laws) –Hansen/BK
· 3. Reas. apprehension of hailed into forum- Worldwide VW
· 4. Other factors: burden on Δ, forum intrst, π intrest, Interstate effic., states shared social policy – Asahi
· Method 3: Are the contacts enough to find general PJ? – Perkins
Cluster 1 Issue 3 –Notice & Opp. to be Heard
· Notice

· Reas calc. to inform the parties – Mullane
· No need to take heroic efforts/ take additional steps if practical – Dusenberry/Jones
· Opportunity to be heard

· Matthews Test 262 – used in Connecticut v. Doehr pg 254 and considers the following:
· 1. Private interests affected (person who owns seized prop. interests).

· 2. Risk of err. depriv & alt. procedural safeguards (fast ct hearing).

· 3. Interests of the person ordering seizure w/ ancillary Gov. interests, function in fiscal and admin. burdens that substitute or additional procedural requirements would entail.

Cluster 1 Issue 4 – Service of Process – R 4(k)
Cluster 1 Issue 5- Venue

· Transfer- USC§1404(a)
· Check to see SMJ of Fed ct or State court if state claims

· Forum non conveniens - Piper
· Step 1. Check for suitable alt. forum

· Step 2. Evaluate π’s interests – Iragorri
· π domestic or foreign citizn, legitimacy of argument (don’t like forum shop), private and public intrst (loc. of evidence and sovereign intrsts)

Cluster 1 Issue 6 – Removal - 28  U.S.C §1441-47
· fed ct. in local distrct only if π could go there originally as per §1441(a) – Syngenta
· no removal for home st. Δ but OK if fed Q - USC 1441 (b) & Sygenta BUT see USC 1441 (c)
Cluster 1, Issue 7 – Waiver
Cluster 2 – Erie – State substantive law involved

· Must first be conflict in laws

· Method 1 - See if there is a Fed law or Rule on point (REA)– Hanna
· 1. Ask if it is argu procedural – Const. test

· 2. Ask if it is really procedural  (Congress acts exempt)– REA test

· 3. Check to see if it affects primary behavior outside ct room – Harlan’s consent in Hanna
· Method 2 – Apply the Relatively unguided Erie test – York & Harlan’s consnt in Hanna
· 1. Prevent Forum shopping 2. Inequitable admin of laws 3. Can’t affect primary behavior

· Method 3- Countervailing Interests – Byrd & Gasparini
· unifrm btwn fed & st cts , fed interest, state interests

· Acertain state law

Cluster 2(a) – Federal Common law
Cluster 3 - Pleading
· Particularity – Short and plain stmnt that π is entitled relief - R 8(a)(2), Dioguardi
· Read liberally but dismiss if no facts suggesting relief is possible – Twombly
· Heightened stds for R 9(b)
· Amendment before pleading – R 15
· Sanctions for improper pleading – R 11
Cluster 4 – Joinder of Parties and Claims
· Set 1 –Joinder of claims, permissive joinder of parties, compulsory joinder of parties (MAJOR)

· Joining claims very permissiv– R 18
· Permis. Joindr of Parties – 2 pt tests (1. same transaction, 2. Common Q of law or fact) - R 19
· Compulsory joinder of Parties –

· 1. Subject to service and not deprive ct of SMJ

· 2. Who must be joined? R 19(a)(1); (A) outsider’s absence prev. complete relief , (B) outsider prejudiced

· 3.  If you can’t can you proceed? R 19(b), equity and good conscience tst  - Pimentel
· 1. Judgment w/o missing pers. prejudice pers. or existing parties

· 2. Prejudice lessened or avoided by relief or meas. alt  to dismissal

· 3. Judgment rendered w/o absent party is adequate (public stake in settling disputes entirely)

· 4. Whether π has adeq. remediy if action dismissed for non joinder

· Set 2 – Counterclaim, Cross claim, 3rd party claim- Supplemental juris. 
· Counterclaim  -Compulsory  - R 13(a) and permissive - R 13(b)
· Cross claim – all are permissive R 13(g) 

· 3rd party claim – R 14(a)
· Set 3 – Interpleader, Class Action

· Interpleader  - R 22
· Class Action – R 23(b)
· Step 1: Check for SMJ of court

· Step 2: Check for certification as a class

· Prerequisites R 23(a),(b) – check four 23(a) factors before two 23(b) factors

· 1.  Class can’t be ambiguous; obj. acertainable– In re Copper Trust
· 2.  P rep must me a member of the class - Lee v. Washington
· 3. Large class

· 4.  Common Q of law or fact – R 23(a)(2)
· 5. π represtv’s claim must be representative of claims in class, [claims typ. Of class R 23(a)(3)]

· 6. Adequacy of Representation – Hasberry v. Lee
· 7. Recognized as a legit class action R 23(b)
· (1) Individ litigation would  produce prejudice

· (2) Injunction and declaratory judgment

· (3) damage class action

· Common issues must predominate R23(b)(3) & be significant – Castano
· cohesive enough, intrsts aligned – Amchem 796
· Class action must be superior to indiv. Action

· Very demanding notice requirement R 23(c)(2)(B)
· Settlement must be fair, reasonable, and adequate - R23(e)
· R 23(e) can’t cure R23(a)and (b) defects

· Preclusion in class action – dist betwn indiv. claims & class claims – Cooper
· Due process satisfied in class action?- Hansberry
· 1. Adequate representation or participation by nonparties

· 2. Interest of members is joint

· 3. Legal relationship btwn parties that allows party to stand in judgment

Cluster 5 – Discovery
· Attorney Client Priv – this is NEVER discoverable. The facts are but not the actual communications

· Work product  (documents and tangible things – R 26(b)(1)
· Mat. Made in prep of litigation are  qual protected – R 23(b)(3), Hickman 

· Is there a subst. need? Are there other doc. that can do job? Exclude lawyer’s thoughts?

· Facilitate exchng between lawyr and client so no “control group” – Upjohn 

Cluster 6 – Summary Jugmnt ; R 56
· Must consider overall standard of proof at trial in SJ motion (high,low?)- Anderson
· Method 1: Foreclose possibility of non-mover (at trial) claims - Adickes
· Method 2: Point to evidence missing if no burden at trial – Celotex
Cluster 10 – Former Adjucation; Res judicata and claim preclusion
· Res Judicata – 

· 1. Claim from 2nd action is same as 1st so it is barred (tied to POV of party)

· 2. Final valid action on the merits, prevnt reasserting any aspect of cause of action that you litigated or could have litigated. 

· 3. Parties involved were in original suit (includes privity) – Mathews
· Collateral Estoppel  - (right, issue, or fact) apply

· 1. Final and on the Merits – Cromwell v. SAC
· 2.  Actually litigated (identity of issue) – Cromwell
· 3. Necessarily decided – Rios
· Defen. Estopl requires full and fair opp to litigate in prior case – Blonder Tongue
· Off. Estopl  has restrictions - Parklane
· 1. original issue could be minor and Δ could not spend lots of time litigating (Forseeabl of future suits)

· 2. procedural opportunities unavailable to Δ in first action

· 3. π could have joined 1st action

· 4. Will the suit be inconsistent with prior judgments ( can’t cherry pick) ? 

· Effect on 3rd parties?

· Typically  no BUT can preclude if (limtd to below) : - Taylor v. Sturgell (2008) pg 1326
· 1. adeq. rep. of 3rd party in prior hearing (ct used special proc. to protect OR 3rd party knew of rep.)

· 2. privity- a pre existing legal relationship btwn parties

· 3. Agreement to be bound

· 4. Assumed control over prior suit

· 5. Re-litigation by proxy

· 6. Special statutory schemes. 

