Cluster 1 Issue 1 – Federal Subject Matter Jursidiction 
State Court 

· Solely determine by the court.  π and Δ consent can’t override lack of subj. juris. – Capron v. Van Noorden 26
· Diff. btwn sub. elem and juris; error in fact does not eliminate subj. jurisdiction – Lacks v. Lacks 267
·  Diff. btwn interp a req. of a statute as an elem of the claim v. gov. subj. matter juris. - Arbaugh v. Y&H Corp. 270
Federal Court
· EXCLUSIVE FED JURIS- bankruptcy, copyright, patent

· Concurrent jurisdiction – other cases where st or fed ct is acceptable
·  Method 1. “Arising Under” Jurisdiction - 28 U.S.C. § 1331 
· Step 0- Fed question is original ingredient in case (Const. standard)- Osborne v. Bank of the U.S. (1824)
· Well Pleaded complaint (must be core part of π’s complaint) - Louisville & Nashville R. Co. v. Mottley 299
· Combine w/ American Wellworks  - cause of action must be created by fed. law. 
· Counterclaims of Δ don’t count - Holmes Group Inc. v. Vornado
· May need to consider if Congress provides priv. right of action; if no, no fed. juris.- Merrell Dow Pharm. Inc. V. Thompson 309
· State law claims that arise under Federal law OK (NOT tied to party)- Smith v. Kansas City (1921)
· In these cases look at 4 factors: - Grable and Sons. V. Darue Engineering & Mfg. (2005) pg 317
· 1. Fed. question nec. part of case – interp/application resolve the case for one side or the other?
· 2. Substantial question – serious fed. Interest?
· 3. Contested federal issue – disputed question of law?
· 4. Disruptive portents – does accepting open floodgates and disrupt fed./st. balance?

· Arising under not eqiv. to necessary part of case - Empire Health Choice v. McVeigh
· Pure law cases (Smith) are more amenable to fed. juris. than fact intensive ones (Merell)

· Federal pre-emption – where Fed common law applies Clearfield Trust Co. v. U.S
· Method 2: Diversity + Amount Requirement - 28 U.S.C. § 1332
· Diversity
·  Diff. π and Δ citizenship on both side of the “v.” – Strawbridge v. Curtiss 272
· To be domiciled in a state, person has to be a U.S. citizen AND state citizen – Dredd Scott 280
· Domicile is the place that you’ll return to & stay indefinitely - Mas v. Perry 278
· The filing of the suit determines diversity/citizenship - Groupo Dataflux v. Atlas Global Group
· If disc. later div. doesn’t exist b/c parties moved but did at beginning of suit, still fed juris. - Caterpillar Inc. v. Lewis 
· Can’t tack on nominal parties to get rid of diversity  - Rose v. Giamatti (S.D. OH) 284 R11(b) 
· If in divers. case, no diver. later disc., then no juris. or supp. juris – Owen Equip. v Kroger 332
· Corporations – use nerve center tst or corp activities tst - 28 USC §1332(c)(1) 281
· Partnerships – look at citznship of each member - Carden v. Arkoma Assoc 282
· When an action brought by rep. div. of citizenship, citizenship based on representative (historical) 

· EXCEPTION Children, icompetnt, & estates – diversity of citizenship of represented.

· Exceptions to Diversity 
· Issues directly dealing with probate or domestic issues - Ankenbrandt v. Richards 292
· emphasized limited scope of directly related  again in Marshall v. Marshall 294
· Amount Requirement

· To dismiss must be legally certain that the amount won’t be reached – AFA. Tours v. Whitchurch 285

· One π and one Δ – π can combine all claims to meet amount requirement – Everett v. Verizon 290

· Multi π can’t aggregate claims if sep and distinct but CAN if they have a common and undiv intrst– Troy Bank v. G.A Whitehead
· Valuing injunction has 3 possibilities – McCarthy v. Amoco Pipeline (7th 1979) pg 292

· 1. Value to π

· 2. Value to party invoking

· 3. Either of 1 or 2.
· Method 3: Supplemental Juris. - 28 U.S.C .§1367 – 3 pt test -1. Constit? 2. Auth by Congress? 3. Should hear claim?
· (a) Claims (st law) that arise under the “common nucleus of oper. fact” - United Mine Workers v. Gibbs 325
· Derived from U.S. Const. Art 3 §2

· Need specific Congressional auth. as well -> 28 U.S.C .§1367 did this.
· Joinder and interv. of add. Parties allowed under28 U.S.C .§1367(a) so the following, Congr. power given :

·  Pendant party can’t be attached b/c no Congress auth – Finley v. U.S. (1989) pg 334, Kroger 332
· Must have constitutional (Gibbs) AND statutory authorization – Aldinger v. Howard  330
· Add. party can sign on to suit even if $ amt. not met by indiv. - Exxon Mobil Corp. V. Allapattah 338
· §1367(a) allows for courts with original jurisdiction over a civil action when it has original jurisdiction over a single claim
· Add. Party can’t destroy diversity – Allapattah & Kroger
· (b) Prohibits supplemental juris when based soley by diversity. – codifies Kroger
· (c) Discretionary by ct.
· Direct Attack on sub. matter juris

· Ct can consider pers. juris. before subj matter b/c both req. – Ruhrgas AG v. Marathon Oil 363
· Must obey temp. restrain order unless cts abuse subj matter – US. V. Utd. Mine Workers  363
· Can’t be used to dismiss Rule 11 sanctions b/c  not rel. to suit– Willy v. Cosastal Corp 364
· Collateral attack on subj. matter juris

· Gen. not allow b/c dist. cts competency only open to direct review – Chicot Cnty v. Baxter 366
· Exceptions if Congress takes away power (Bankruptcy Act) – Kalb v. Feuerstein 367
· Full faith and credit applies to other cts determ. of subj matter juris – Durfee v. Duke 367
Cluster 1 Issue 2 – Federal Personal Jurisdiction Rule 4(K)(1)
· Check 1. Is there a traditional base of personal jurisdiction? – Gotta Tell reader you know about this even if absent

· 1. Territoriality w/in borders (Impotent outside)- Pennoyer v. Neff 71
· Affirmed by Burnham but may have limits if involuntarily in state.
· 2. Domicile 

· 3. Agents are jurisdictional carriers

· 4. Consent 

· Can be implied – Hess v. Pawloski 82
· 4.a. waiver - By not asserting defense  - Insur. Corp of Ireland v. Bauxites 186
· 5. Doing business or corporate presence

· Check 2. Long Arm statute? – Test on statutory interpretation – TRY TO APPLY ALL SUBDIV. to facts

· Authorizes specific jurisdiction for a specific event based on commission of act w/in state

· Check 3. Is application of the long arm Constitutional? –3 major cases + Asahi; Min contct & Asahi fairness both req.

· 1. Mini. contacts so that fair play (due process clause) and subst justice satisfied - Int Shoe v. Washington 85

· Must be related to/ occur within the forum – Lvl ranges from irregular & casual to continuous & systematic

· Substantial Connection  w/ forum even if “one contact”– McGee v. Int. Life 100

· “Effects” test – Calder v. Jones (1984) pg 118
· Forum is focal point of the harm suffered.  

· Rejection of 1st Ammend. Issues.  

· Rutsky v. Bell (9th cir 2003) pg 118– 9th Circuit finds effects to be purposeful availment when 1. Δ acts intentially 2. Act aimed at forum 3. Harm is mostly in forum and Δ knows the suffering will most likely be in forum.
· Contacts are Δ focused; unilateral activity by 3rd party not enough  - Hanson v. Denckla 101
· The Δ did not direct acts to forum state but π in forum reached out to Δ. 

· π  contacts not relevant -  Keeton v. Hustler Mag. 115
· Old contacts w/ state don’t count - Kulko v. Sup. Ct 117
· 2. Min contacts must be volitional, cogniz, benficial (purposeful availmnt of ben protect laws) -Hanson v. Denkla 

· 3. Reasonable apprehension of hailed into forum – Worldwide VW
· Substantial connection w/ forum; engaged in significant act. or made continuing obligations w/ forum residents- Burger King v. Rudzewicz 119
· 4. Other factors to consider - Asahi v. Super. Ct. 129 ; But see Gray v. Amer. Radiator (Ill.) 93; if US defendnt
· burden on Δ (distance and foreign judicial system)

· Forum interest

· π interest

· interstate efficiency interests. 

· State’s shared substantive social policies 

· Internet

· Groundwork laid by Zippo (W.D. Pa.1997)
· Active websites that allow business to be done w/ forum establish jurisd. Passive ones need more evidence.  

· Current legislation bans Cybersquatting. 

· Check 4. General Jurisdiction

· Substantial, Continuous and systematic contacts w/ the state – Perkins v. Banguet
· Purchase, negotiations, pilot training, funds funneled thru TX NOT enough – Helicopteros v. Hall

· For corp., sales NOT enough contacts – Fisher Gov v. Sup. Ct. 140
· Check 5.  Tweener

· D’s activities that constitutes tort didn’t occur in the forum but it has OTHER contacts w/ forum subst. related.

· In Rem

· Courts jurisdiction comes from power over res - Tyler v. Judges of Ct of Registration 
· Absence of Δ doesn’t matter - Pennington v. 4th Nat’l Bank 
· A debt’s situs doesn’t matter, the obligation to pay follows the owner around – Harris v. Balk 
· Quasi in Rem Jursidiction

· Property unrelated to suit can’t be considered contact w/ forum

· limits tested – Shaffer v. Heitner –type 2
· Apply fairness and substantial justice std. and min contacts of Int. Shoe.
· Can’t be used to circumvent personal jurisdiction
Federal Ct Jurisdiction

· What is the Fed ct Jurisdiction

· Piggy back onto the state typically use long arm of state Rule 4(k)
· 4(k)(2) requires a federal question to do nation wide service on foreign defendants

· Can’t use the 14th Ammend so use the 5th Ammend

· Minimum contacts w/ US is the key for Fed question juris.

Cluster 1 Issue 3 –Notice & Opp. to be Heard-pay attention to publication on test

· Notice must be reasonably calculated to inform known parties -  Mullane v. Central Hanover Bank 199
· Serving insane person w/o guardian is not enough – Covey v. Town of Somers 211
· No need to use heroic efforts – Dusenberry v. U.S. 209
· Need to take additional steps. if it is practical- Jones v. Flowers 209
· If known that notice may not reach party, no good – Greene v. Lindsey 208
· Analyze facts and make a pragmatic decision
· Give realistic manner of responding - Aguchak v. Montgomery Ward (Ak) 212
· Opportunity to be heard

· Matthews Test 262 – used in Connecticut v. Doehr pg 254 and considers the following:
· 1. Private interests affected (person who owns seized prop. interests).

· 2. Risk of erroneous deprivation and alternative procedural safeguards (fast ct hearing).

· 3. Interests of the person ordering seizure w/ ancillary Gov. interests, function in fiscal and admin. burdens that substitute or additional procedural requirements would entail.

· HISTORICAL CONTEXT of above test

· Exceptions (all must be met) to delaying notice and opp. for a hearing – Fuentes v. Shevin (U.S. 1972) pg240
· 1. Seizure directly necessary to secure impt. gov . or general public interest

· 2. Special need for prompt action

· 3. State keeps strict control over monopoly of legitimate force.  

· Pre-hearing seizure acceptable if prior π interest is clear, affidavit signed by judge, bond posted, and hearing immediately held afterward - Mitchell v. Grant (U.S. 1974) pg 249
· Contrast with North Georgia v. Di-Chem (U.S. 1975) – weak affidavit, and no early hearing.  

Cluster 1 Issue 4 – Service of Process

· Mechanics

· Appointing an out-of-state agent to accept notice is OK so long as agent gives prompt notice to the Δ (even if not contractually required) – Nat. Equip. Rental v. Szukhent 221

· Serving Corporations – Rule 4 (h) pg 225
·  Serving individual in foreign country  - Rule 4 (f) pg 228
· Applies only to serv. abroad, not to serv. of domestic branch of corp - Wagenwerk v. Schlunk 229
· Can waive – Rule 4(d)
Cluster 1 Issue 5 – Venue – 3 types of questions Set out in 28 U.S.C. §1391  (a) for div. cases, (b) everything else 1. Application of rules of venue – rarely a full essay question; 1 Paragraph

· Natural combo of SMJ, Personal Jurisdiction, and Venue 

· Federal question case or not just diversity jurisdiction

· People

· Always can use D defendant residence & substantial part of the claim venue

· 3rd (last resort) a place where D may be found.

· Only diversity jurisdiction

· 3rd (last resort) A place where D subject to pers. juris. at time of action commenced.

· Corporation

· Where subject to pers. juris

· Alien – anywhere

· Land – must bring action where the land is located – Livingston v. Jefferson pg 337

· Local action rule – problem defining it

· 2. Transfer of venue – in the interests of justice - USC§1404(a)
· Only where it could have been initiated originally

· Transfer from fed ct to fed ct is really question on SMJ, Venue, and Pers. Jurs. 

· No state to state transfer, no fed ct to state court, no US to foreign ct

· 3. Forum non conveniens – Piper v Reyno
· Court does not need to determine if it has jurisdiction to use forum non - Sinochem Int. v. Malaysia Int. 403
· private factors (convenience to litg), litigation elements (evidence witnesses),  public factors (invest. of incid)

· π’s private interests are given usu. priority over Δ– Gulf Oil Corp. v. Gilbert 391

· But more scrutiny when π is foreign- Piper Aircraft co. v. Reyno 392
· causes dismissal of action

· statute of limitations issues

· Requirements

· 1. Know an alternative forum

· Non favorable law in sovereign removed to is NOT enough to block Forum non Conveniens (Piper)
· 2. D waives statute of limitation defense

· 3. Agree to stand and defend in alternative forum

· Location of evidence, witnesses other factors of ease for π AND Public interests
· Followed up by a sliding scale eval of π’s interests - Iragorri v. United Tech. Corp. (2d cir 2001)
· 1. Is π domestic or foreign citizen?

· 2. Legitimacy of the argument  - want to prevent forum shopping

· 3. Private and public interests 

Cluster 1,Issue 6 - Removal 28  U.S.C §1441-47
· Removal -  to fed ct. in local distrct only if π could go there originally as per §1441(a) – Syngenta  v. Hurley Henson 
· Δ can remove at time of appearance b4 court, π cannot – Shamrock oil v. Sheets (1941) pg 351 USC §1441(a)
· All Δ need to join in - Chicago v. Martin pg 353 USC §1441(a)
· Sep. and indep. fed Q claim removable can be remov. w/ otherwise non remov. St claim - USC §1441(c)
· Venue and Subj matter juris are different for removal than typical

· Venue use U.S.C §1441(a)
· SJM use U.S.C §1441(a) and (b) ->rememb. no removal for home st. Δ | USC 1441 (b) = Sygenta
·  If removed erroneously, must remand to state ct; error in subj matter can b raised anytime - 28  U.S.C §1447(c)
· P rejection of removal must b made in 30 days from removal filing. 1447(c) 

· Procedure under 28  U.S.C §1446
· 30 day period after receiving pleading or other relev. paper to remove w/ possib. 1 yr cap from suit’s begin.

Cluster 1, Issue 7 - Waiver

· Can’t waive SMJ but can waive Personal juris, service of process, venue, notice.

· Must be asserted in answer or put in pre-answer motion – 

· Gotta consolidate all these waivers in one motion - Rule 12 (g) &(h)
· Omissions of defenses are omitted from answers 

· If you lose these issues, they are still appealable (ie. You don’t auto consent to Personal  J if you fight on merits)

Cluster 2 – Law that governs in a Diversity Action

· In a diversity action, the Ct applies the substantive law of the forum state - Erie v. Thompkins 
· Step 1: Fed Congr. law or Rule that is valid and app. (procedural) USC§1652  then trumps state (REA)– Hanna 

· Step a: check if there is conflict w/ state law 

· Step b: check it is “arg. procedural" under Const.

· Congressional laws - necc. and proper gives broad power ; Rules  - can’t abridg enlrg or mod subst. law

· Rules sufficiently broad and direct collision not required – Stewart Org v. Ricoh (1988) pg 448
· Step c: check if it “really reg. proced” under REA ; ie. Given Congr. auth.- Sibbach v. Wilson (1941) 439

· Step d: Harlan’s Consent in Hanna – see if it affects primary behavior outside courtroom. 

· Step 2: If no cnflct w/ the Fed. Rule or Congr. statute, then use rel. unguid Erie doc (RDA) to check if rule is substantive- prev. 1. forum shopping & 2. Ineq. admin of law

· Fed ct must achieve same outcome as st court (outcome determinative)- Guaranty Trust v. York

· Apply soft federal principles or apply NY statute of limitations

· No conflict Illustrated by Walker v. Armco Steel (1980) pg 442
· Affects primary conduct? – Harlan’s Consent in Hanna
· If Affects people’s behavior ex ante, then apply state law. Otherwise apply fed. Law. 
· Countervail intrst - Check to see if the procd. Is bound up w. rights - Byrd v. Blue Ridge Rural Elec. Coop. 424
· Factors of st intrst, and countervail concerns (unifrm btwn fed & st cts v. fed interest) added-  Gasperini 454
· Ascertaining state law

· Fed cts use conflict of law rules of states they’re in  – Klaxon co. v. Stentor Elec. (1941) pg 466.
· Change in venue, apply law of state of filing – Van Dusen v. Barrack (1964) pg 467

· Doesn’t matter who does the transfer – Ferens v. John Deere (1990)) pg 389

· Statute of limitations is gen NOT substantive for state law purpose UNLIKE for Erie analys.
· Examine all rel. sources of the st law to come up with decision – McKena v. Ortho Pharm Corp (3rd 1980) pg 471.
· Certification - find out more from st. highest ct. -  AZ for off. Engl. V. AZ (1997) pg 473
Cluster 2(a) - Federal Common law
· Arise from powers originating in the Const. & gap in fed law – Clearfield  v. U.S. (1943) pg 479
· Uniquely fed interests – Boyle v. United Tech. Corp (1988) pg 486
· 1. Obligations to and rights of US under its contracts OR

· 2. Civil liability of fed. Officials for actions in their duty

· Also requires sig. intrst conflict between fed interest and state law.

· Federal law in state courts

· Fed law forms the key aspect to relief in P’s claim – Dice v. Akron (1952) pg 495
· St. laws can’t deny key aspect of that claim for relief. 

· Theories

· 1.Enclave theory – strong enough federal intrst in some areas.  Congress should take the lead but cts are justified in stepping in if legislation unclear

· 2. Coextensive theory – same power as Congress but limited by statute or Const.

· 3. Statutory authorization – grey area beyond plain meaning of the statute

Cluster 3 - Pleading – Not very testable
· Particularity of Pleading – the details required

· Modern procedure only to provide  Notice 

· 2. Revelation of the facts 3. Issue formulation handled w/ other mechanisms

· Short and plain statement that person  legally entitled to relief – Rule 8(a)(2), Dioguardi v. Durning 2nd, 559
· Read pleadings liberally – DISMISS Rule 12(b)(6)only if no legally cognizable relief

· Dismiss if π can’t prove any facts nec. for relief – Conley v. Gibson 562
· facts sugst. relief is plausible; stat. interp elemnt involvd – Twombly 568
· notice function is clearly satisfied and the discovery process is a lot simpler (discovery costs taken into account) - Erikson v. Pardus 577
· CAN’T just use legal conclusions (Broadly affirmed / cntxt spec. task)- Ashcroft v. Iqbal sup 473
· Specl Pleading Rules –Rule 9 – Disfav. actions where ct worried too easy for π to get into ct to get a settlmnt from Δ

· Fraud Rule 9(b) – must be pleaded with peculiarity. 

· Must have more than vague alleg. – Denny v. Barber (2nd 1978) pg 588 overruled:
· Id. circum constitute fraud so Δ can answer – Denny v. Carey (E dist. PA 1976) pg 587

· No heightened pleading for Civ rights claims – Swierkiewcz v. Sorema N.A. (2002) pg 565
· Defamation – must plead actual defamatory words

· Pleadings of conditions precedent can be alleged generally - Rule 9(c)
· D must prove which condition failed to be performed

· Response- Motion to dismiss for failure to state claim upon relief granted- Rule 12(b)(6)
· Complaint read in most favorable light to π – Amer. Nurses Assoc. v. Illinois (7th 1986) pg 603
· No need to allege any facts logically entailed by claim

· Don’t need to set a complete and convincing picture of wrongdoing

· Consider in light of Twombly & Iqbal Rule8(b)(1) v. 8(b)(2) where (2) req. more spec. respon.

· If successful normally π has one chance to modify. If ct doesn’t allow modif. then res judicata barrs subsequent suits – Shaw v. Merritt-Chapman&Scott Cortp (1977) pg 609
· Improper denials

· Lack of info to know truth Rule 8(b)(5) has limits – Oliver v. Swiss Club Tell (1963) pg 617
· “Neg pregnant” denials – where Δ gives hypertechnical response – usu. results in Rule 12(e) for further clarification rather than dismissal.

· Conjunctive denial – where Δ uses π exact words to deny , constitutes admission – Janeway v Long Beach Paper (Cal 1922) pg 617.
· Amendment of pleadings – Rule 15 

· before responsive pleadings are served are once allowable/no motion req – Rule 15(a)(1)(A)
· during pre-trial process are liberally granted. - Rule 15(a)(2)

· At trial 

· Allow a pleading amendment at any time.

· If party objects to deviating evidence at trial, has to show prejudice – Rule 15(b)(1) 

· Relation back – most testable Rule 15(c)
· Happens when statutes of limitations on orig. action expire

· Relate back to circumvent the statute of limitations 

· Relation back for people

· If applicable law allows relation back – Rule 15(c)(1)(A)
· Same circumstance or occurrence - Rule 15(c)(1)(B)
· Received notice so won’t be prejudiced in def. on merits Rule 15(c)(1)(C)(i)
· knew of involvmnt but for mistake in ident  - Rule 15(c)(1)(C)(ii)
· when no knowledge of the prop. party is not ok. Worthington v. Wilson 7th 630
· If the mistake is your fault no relation back. 

· Relation back for parties– Fortune case

· Statute of limitations notification policy is attacked

· Satisfy transaction and occurrence std in Rule 15(c)(1)(B) - Rule 15(c)(1)(C)
· Party must receive notice of institution of action

· Not be prejudiced on the merits

· Known or should have known that the action should have been brought against him. 

· CAN’T relate back a claim that was time barred in the beginning. 

· Sanctions – Rule 11
· Most modern system, the lawyer signs the papers – signature is a certification of legitimacy

· Not to harass or delay

· Not frivolous

· Contentions have evidentiary support

· Denial paper has reas. evidence to support them

· Opponent or Ct can seek sanctions – to deter NOT to punish - discretionary

· Safe harbor period of 21 days –Rule 11(c)(3)
· 21 day safe harbor before Rule 11 sanctions – Hadges v. Yonkers. (2nd Cir 1995) pg 642
· Lawyer allowed reas. objective reliance on client’s representations- Hadges
· Sua ponte sanctions requires outrageous conduct= contempt of ct -  Hadges
· Lawyers are liable to monitor continuing viability of the paper

Cluster 4 – Joinder of Parties and Joinder of Claims - IMPORTANT

· Set 1 –Joinder of claims, permissive joinder of parties, compulsory joinder of parties (MAJOR)

· Permissive joinder of claims - Rule 18
· Springs from same transaction or occurrence “common nucleus of fact”

· P may join any claims against the D

· Permissive joinder of Parties - 2 part test - Rule 20 

· 1. Join parties who’s claims or liabilities stem from transact. or occurrence or series of T or O 

· 2. Common Q of law or fact that ties parties together

· Compulsory joinder of Parties – 3 Analytical questions CAN BE FULL ESSAY Q
· 1. Who must be joined? Rule 19(a)(1)
· If outsider’s absence prev. complete relief given to those in case Rule 19(a)(1)(A)OR

· Outside party will be prejudiced Rule 19(a)(1)(B)
· JOINT Tortfeasor is NOT required- by tradition 

· 2. Can you join the outsider? Rule 19(a)
· Outsider could destroy SMJ , OR no pers. juris

· 3. What if you cant? Rule 19(b)
· Historically if indispensible then must dismiss the case Rule 12(b)(7)  

· Can shape relief and do partial justice Rule 19(b)(2)
· Ct proceed w/o imprtnt party or need 2 dismiss? Provident Tradesmen v. Patterson (1968) pg 693, – Rule 19(b) 

· equity and good conscience tst, Rule 19(b) – modif. judgmt is alternative to dismissal

· 1. π has intrst in having a forum (does alt. forum exist; on appeal π has strng intrst in preserv. Jdgmt)

· 2. Δ avoid multpl suits, inconsist. relief, or sole resp. of liable shares w/ another

· Claim waived if failed to assert interest after trial.

· 3. Interests of missing party – consid. how jdgmt impair/impede abil to protect intrst in subj matter.

· 4. Ct interest in complete consistent and efficient settlement of controversies. 

· Rule 19(b) factors in an interpleader suit – Phillipines v. Pimentel (2008) pg 703

· 1. Judgment w/o missing pers. prejudice pers. or existing parties

· sovereign immunity & claims of gov not frivlous, then need to dismiss b/c potential inj to sovgn.

· 2. Prejudice lessened or avoided by relief or meas. alt  to dismissal

· 3. Judgment rendered w/o absent party is adequate

· Eval in terms of public stake in settling disputes entirely; efficient admin and avoid multiple suits.

· 4. Whether π has adeq. Remediy if action dismissed for non joinder

· The π here is the stakeholder (Merryl Lynch)

· Set 2 – Counterclaim, Cross claim, 3rd party claim- Supplemental juris. - Relatively easy

· Counterclaim  - same transaction or occurrence

· Compulsory counterclaim MUST be asserted at time of service- Rule 13(a)
· Arises out of transaction or related event. 

· Otherwise barred in all fed cts and prob st. cts.

· Divers. Case w/ claims below amt or lacking divers. are handled w/ supplemental juris

· Permissive counterclaim - Rule 13(b)
· Don’t fall w/in supplemental juris b/c NOT arising from same action

· Cross claim – Rule 13(g) – DOES NOT CROSS THE “v”  - same transaction or occurrence  

· All permissive 

· Take supplemental jurisdiction USC § 1367
· 3rd party claim – Rule 14(a)
· Adding a NEW party – check for Pers. Juris. 

· Can use supplemental jursis. to get around otherwise destruction of SMJ

· P may sue 3rd party defendant under if D brings in 3rd party D Rule 14(a)(3)- Owen Equip. v Kroger
· BUT In div. only case no supp juris of claims by orig P angst ppl made party under R14, 19,20,24 If no SMJ jurisdiction 1367(b) 
· Set 3 -  Intervention, Interpleader, Class action Unusual/complex procedures
· Class action – an efficiency and economy device - Rule 23
· 1. Jurisdiction Question

· SMJ - 28 USC 1332(d) for special rules
· If based on federal question – SMJ is not a problem

· If based on diversity, there may be a problem

· Representative determines diversity.  

· Diversity determ by named parties only – Supreme Tribe v. Cauble (1921) pg 784
· Amount req. can’t be met by aggreg. separate & distinct claims – Snyder v. Harris (1969) pg 784
· Amt req. met by at least 1 claim, no other relev. juris defects, and ct has orig. juris – Exxon b. Allapattah (2005 pg 784 ; used in context of 28USC §1367 which allows supp. juris.

· OVRLEDAmt Req in Rule 23(b)(3) suit, each π must satisfy amt req– Zahn v. Int. Paper Co (1973) pg 784
· Pers. Jurisdiction - Phillips Petro v. Shutts (1985) pg 786 R23(b)(3) class action
· Absent π in a class act. no need min cntcts w/ forum – v. diff. from Δ burdens when haled to foreign ct.

· To bind absent π, need these protections for $ relief not equit.

· 1. Must get notice describe action and π  rights; also give opp to be heard and participate.

· 2.  Minimum of an op out form

· NO NEED for affirmative OPT-IN by absnt π

· 3. Named π adequately rep absent members at all time.

· 2. Certification as a class  - order must identify class, claims, issues, or defenses - Rule 23(c)(1)(B)
· Prerequisites Rule 23(a),(b) – check four 23(a) factors before two 23(b) factors

· 1. Gotta have a class that’s not ambiguous 

· precise objective and presntly ascertainable – In re copper Antitrust litigation pg 749
· 2. P representative must be member of class - Lee v. Washington pg 749, Rule 23(a)
· 3. Must have a large class

· joinder of all members is impracticable – Rule 23(a)(1)
· 40+ ppl = great, <25 = no go, >25 but <40 – grey area & consid. geo disp. and size of indiv. claim

· 4. Common question of law or fact - Rule 23(a)(2)
·  person not representative of class, rep has diff. beef. - Gen. Teleph. V. Falcon 751
· 5. π represtv’s claim must be representative of claims in class, [claims typ. Of class Rule 23(a)(3)]

· Rep. party fairly and adeq rep the interests of the class – Rule 23(a)(4)
· Intrest of those in class must be aligned – Amchem Prod v. Windsor (1997) pg 754
· 6. Adequacy of Representation (due process requirement) Hansberry v. Lee
· Lawyer (and rep) must remain adequate thruout  the case.

· 7. Action must fall under category that’s recog. as legit class action Rule 23(b)
· (1) Individ litigation would  produce prejudice

· Sub (A) – prejud. to nonclass (diff results -> uncertainty if individual actions taken)

· Sub (B) –indiv. action dispositive of intrst of non parties (if class collects from limited common pool)

· Funds can’t be limited only b/c parties agreed to limit - Ortiz v. Fibreboard 811
· Must follow class protections - Ortiz
· (2) Injunction and declaratory judgment – everyone wants same thing

· Notice not deemed essential b/c of cohesiveness of class

· D’s conduct need only be gen. applicable – no need for damage to each class member

· (3) damage class action – More difficult to get certified

· Common issues must predominate – 
· Consid. variations in state law – Castano v. Amer. Tobacco (5th 1996) pg 759
· Common Issue must also be significant – Castano
· Reliance on advertis seems to be indiv.

· Always check if the classes is cohesive enough, intrsts aligned – Amchem 796
· Class action must be superior to indiv. Action, legislation, administrative action

· Difficulties in management is KEY.

· Can also consolidate multidistrict cases under 28 USC§1407
· new tort theories should be tried indiv.; neg value claims better for clss actn – Castano
· Decision to opt out of the class. 

· Very demanding notice requirement Rule 23(c)(2)(B)
· Requirement of Notice – Rule 23(c) -  checks adeq. of rep. & allow unnamed membr to take certain protect. meas.

· Notice not req. Rule 23(b)(1) & (b)(2) classes

· Otherwise use best notice practicable undr circum. - Rule 23(c)(2)(B), also if no act, then autom part of suit

· Plain and easily understood language - Rule 23(c)(2)(B)
· Costs of notice paid for by party seeking class trtmnt – Eisen v. Carlisle pg 771
· Can’t use discovery to make Δ produce π-class mailing list – Oppenheimer Fund v. Sanders 771
· But can seek bus records to help prepare list 

· Causation issues of proof, individual causation

· Judges acts as a fiduciary for absent class members – Rule 23(d)
· Settlement must be fair, reasonable, and adequate - Rule 23(e) 

· All settlements even private indiv. ones need ct approval - Amchem
· Notice to class members for each settlement - Rule 23(e)(2)
· Factors to consider – In re Austrian & German Bank Holocaust litigation (SDNY) pg 819
· 1. Produced thru arm’s length negotiation.

· 2. Substantive nature of settlmnt seems fair.

· 3. No objections that indicated to court that settlement was unfair or inadequate.
· Rule 23(b)(3) class cert. & 23(a) still relev. even if no trial– Achem Products Inc. v. Windsor 796
· Rule 23(e) can’t cure  Rule 23(a) and (b)  deficiencies b/c conflicts in classes not addressed in (e). 23(a) and (b) must be satisf before (e) -> can’t use settlmnt as common Q

· Settlements that rely on coupons have special requirements – 28 USC §1712
· Preclusion in Class action

· Diff. btwn preclus. of indiv. claims and class claims – Cooper v. Fed Res. Bnk  (1984) pg 819
· Dismissal of class claim bars question essentl to class calim but NOT indiv claims
· St. ct class action judgment preclude some claims in subseq. fed ct case w/ only fed Qs due to full faith and credit – Matsushita v. Epstein (1996) pg 823
· Due process satisfied in class action?- Hansberry v. Lee (1940) pg 777
· 1. Adequate representation or participation by nonparties

· When?  Determ at start of the case & at the end of the case; can also be examined by multiple cts- Gonzales v. Cassidy (5th 1973) pg 781
· 2. Interest of members is joint

· Just b/c they have the same right doesn’t mean they share interests - Hansberry
· 3. Legal relationship btwn parties that allows party to stand in judgment

· Also consider  in addition : Richards v. Jefferson County, AL (1996) pg 782
· 1. Notification to non party

· 2. Whether party sued on behalf of class/judgment purport to bind nonparties

· 3. Purport to represent pecuniary interest of nonparty

· Interpleader  - Rule 22, 

· P owns property and more than one person could own property –stakeholder could be claimant

· Gathers together all the claimants and find out who’s property it is. 

· Rule 22 ($50,000, diversity), USC§1357($500, minimal diversity)

· Rule interpleader req. pers. juris. over all the claimants

· Intervention – Rule 24
Cluster 5 – Discovery - Rule 16(c)(2) – req. parties to confer early in a case, managed by judge.
· Scope of Discovery

· Came in w/ the Federal Rules – liberal permissive attitude for litigation

· Every relev. non-privi. matter & need not be admiss. at trial but must reas. lead to admiss. ev.- Rule 26(b)(1)
· What isn’t discoverable? VERY CONTEXTUAL
· Shit like solvency is typically NOT relevant even though it’s important; unless punative damages involved

· Rights of privacy are important

· Category 1: Attorney work product prtct from Rule 26 but some exceptions– Hickman v. Taylor pg 897
· Materials in preparation of litigation are qualifiedly protected - Rule 26(b)(3) , Hickman v. Taylor
· Doesn’t matter who does it. 

· Lawyer’s strategy, opinions are basically totally immune
· 1. Is there a substantial need?  
· Qualification overpowered if disc. party can’t get information otherwise
· 2. Are there cumulative documents? (are there other sources) 

· 3. Exclude lawyer’s opinions/impressions?  Interview Q’s reveal thoughts. See Upjoh
· Not intended to hide facts, judge will cross out stuff that’s work product.

· Goal of R26 is to facilitate exchange btwn lawyer and client, even corp. client – Upjohn v. US (1981)pg 908
· a. relevant to the claims or defenses and b. reas. calc. to lead to admissible evidence . 

· Broad reach of protection needed & don’t want to litigate to decide who’s covered

· 1. Communication made only for contemplation for legal services

· 2. Content related to legal services rendered.

· 3. Info giver must have a sig. relationship to the corp. and corp involvement in the transaction.

· 4. Communication made in confidence.

· 5. Privilege asserted by corp or the info giver.  

· Rule 26(b)(1) – non privileged related matter that is 

· Rule 26(b)(3)(B) covers redaction of documents with attorney’s mental thoughts

· Rule 26(b)(5) the privilege claim must actually be made and described in a way so that the other party may assess the claim 
· Rule 26(d)(2) – can use the tools of deposition, doc. Request, and interrogatories in any order. 

· Typically get doc , interrogatory, then deposition.  

· Rule 26(f)- meet with judge to schedule discovery

· Rule 30 – depositions do not have a person limit. As many people as you can serve.  

· Rule  30(b)(5) - notice to a company, the company must produce a person w/ knowledge of the info 

· Category 2: Attn-Client priv.– protects confidential discuss. w/ lawyer giving legal advice) but can’t be used to hide facts

· Documents given to the gov. that are held in secrecy are barred (F. Rule of Ev. 502)  

· Discovery Devices

· Interrogatories – Rule 33, Limited to 25 ppl, good for background info

· Document and tangible thing discovery - Rule 34
· Doesn’t require a motion, just a notice

· Medical examination Rule 35 – Most vulnerable to REA challenge

· Request for admission

· Mandatory disclosure - Rule 26
· Gotta use these up before you use the other devices

Cluster 6 - Summary Judgment– Rule 56
 1. Burden of prod -> 2. Burden of persuasion. Consid. ev. in  light most fav. to non-moving party.
· Judge does not resolve issues of fact in the SJ motion . Appropriate when:

· P’s case has no legal basis

· All the witnesses, documents, facts are consistent

· Must consider overall standard of proof at trial in SJ motion (high,low?)- Anderson v. Liberty (1986) - pg 984
· Method 1: Foreclose possibility of non-mover’s (π) claims 
· Failure barrs SJ (highest std prf)– Adickes v. Kress (1968) pg 971
· Method 2: When non moving party doesn’t bear burden of proof (at trial), moving party can just point to evidence missing in non-moving party’s claims - Celotex Corp. v. Catrett (1986) pg 973  

· Rule 56(a) , Rule 56(b) indicate no affadavits required by mover w/o burden.

· Rule 56(e) party opposing SJ can’t just ref. only to its pleadings

· R12(b)(6) – failure to state claim upon which relief can be granted allows R56 to kick in 

· Court has broad leeway when interpreting inferences from the record - Matsushita v. Zenith  (1986) pg 986
· Can’t disregard evidence that strongly indicates against non-moving party – Scott v. Harris(2007) pg 981
· SJ material is very powerful for the P but also demonstrates iron clad defense

· Judge’s discretion to deny – 4 situations

· 1. Moving party puts in very powerful depositions  but something fishy – family, employees 

· 2. Issues of credibility

· 3. Rarely granted for party w/ ultimate burden of proof at trial.

· 4. Gap in material presented –ie. only 2 of 3 witnesses deposed

Cluster 10 – Former Adjudication

· 1. Check for res judicata – 

· 1. Claim from 2nd action is same as 1st so it is barred (tied to POV of party)

· 2. Final valid action on the merits, prevnt reasserting any aspect of cause of action that you litigated or could have litigated. 

· Claim based on of facts surrnd occur. NOT legal theory. Once tried, can’t use othr legal theory to try again/ Merger (π) & Barr (Δ) -Mathews v. NY Racing Assoc  (SDNY 1961) pg 1258
· On the merits – decided at trial, SJ, dismissals w/ prejud., default judgment [motion to dismiss on pleadings R12(b)(6)?- >ref Rule 41(b)]

· 1st judgment btwn parties if no appeal is final, even if incorrect – Fed. Dprmt Store v. Moitie (1981) pg 1261
· 3. Parties involved were in original suit (includes privity) - Mathews
· Caus of action – arises from the transaction or occurrence

· 2. Does collateral estoppel (right, issue, or fact) apply if res judicata doesn’t apply?

· Estoppel in CASE2 (diff claim/demnd) btwn same parties as CASE1 lim to pt or Q of fact actually litig. and determ in CASE1, & on the merits – Cromwell v. County of SAC (1876) pg 1273
· Fact in CASE 1 has to be essential or material for jdgmnt of CASE 1 – Rios v. Davis (TX app 1963) pg 1281
· 1. Final and on the merits 2. Actually litigated (identity of issue) 3. Necessarily decided. 

· Defen. estopl by Δ2 to bar π from relitigaging same issue π lost to Δ1 ​– Blonder-Tongue (1971) pg 1310
· π had full and fair opp. to litigate in prior case
· Offen. estopl by π2 to bar Δ1 from winning same issue Δ1 lost to π1 is limtd :– Parklane v. Shore (1979) pg 1313
· 1. original issue could be minor and Δ could not spend lots of time litigating (Forseeabl of future suits)

· 2. procedural opportunities unavailable to Δ in first action

· 3. π could have joined 1st action

· 4. Are there  inconsistent prior judgments (can’t cherry pick) ? 

· NOT applicable to the GOV – U.S. v. Mendoza (1984) pg 1320
· 3. What extent are non-parties to be subjected to the decisions?

· No preclusion if 3rd party not joined in CASE 1, even if 3rd party notified – Martin v. Walks (1989) pg 1321
· Typically  no 3rd party preclusions BUT can be precluded if (limtd to below) : - Taylor v. Sturgell (2008) pg 1326
· 1. adeq. rep. of 3rd party in prior hearing (ct used special proc. to protect OR 3rd party knew of rep.)

· 2. privity- a pre existing legal relationship btwn parties

· 3. Agreement to be bound

· 4. Assumed control over prior suit

· 5. Re-litigation by proxy (use someone else to sue for you the second time)

· 6. Special statutory schemes (bankruptcy, when required)

· Full faith and Credit  - for state judgmnt to other state ct and state jdgmnt to federal ct

· Fed-State preclusion – St ct preclude fed ct judgment?

· Fed. Comm law determ. preclusion of dismissl by fed ct in divers.case – Semtek v. Lockheed (2001) pg 1348
· Look to see what the state conflict law of fed ct of diversity sits ala Klaxon
Addendum = Policy question
· Efficiency (resolve litig. in a rel. quick and $-effect. manner (the motion to dismiss (which disposes of frivolous claims) and issue preclusion (which saves litigants the trouble of rehashing previously decided issues).

· Accuracy - disputes be decided “correctly”  (extensive discovery and trial if needed to resolv fact issue). Appeals allowed.

·  Repose - Both the litigants and society want an adjudication that at some point becomes final, without the possibility of appeal or collateral attack. The interest in repose res judicata (claim preclusion).

·  Adversary System - have the litigants do combat in front of a neutral and mostly passive observer (the judge and/or jury). The adversary system should be contrasted with the “inquisitorial” system of central Europe, in which the judge takes a more leading role directing the litigation. Note that the federal system, although clearly still adversarial, includes a greater role for the judge. Also think about how the adversarial system relates to the litigant’s right to a “day in court.”
· Judge-Jury Relationship. In our system, the general policy is that questions of fact are decided by the jury, while questions of law are decided by the judge. Query whether summary judgment upsets this balance.
These competing interests (and others) necessarily conflict in the context of any concrete rule or procedural mechanism. Take, for example, the Supreme Court’s decision in Twombly, which effectively raised the pleading standard by requiring “plausibility.” The Twombly standard sacrifices, to some degree, the defendant’s interest in his day in court in favor of efficiency.

