ESTATE & GIFT – BROAD ISSUES

ESTATE TAX

1) GROSS ESTATE: 

a) Property D Owned At Death – FSA.  §2033
i) RULE: Prop D (1) owned; (2) transferred.
ii) Litigation-  State law controls ownership.  See p. 1 highest state ct binding on fed.
iii) D didn’t Own:  Gifted property, state death benefits, legal title alone.
iv) D Did Own: Prop  owed to D; Econ Equivalence; Declined value prop in exe’s hands; newly discovered property; fractional interests (ten in common, NOT JT); Spousal rts: (1/2 CP, 100% Dower, Curtsey); Contingent remainders Count!
b) Joint Tenancy.  §2040  p. 4
i) Gen- 100% interest includible.
(1) Except: Orig Contribution by JT.  Not gifts from D, but from others OK.
(a) Exception: capital contribution by JT.
(b) Exception: 1031 exchange- no orig contribution.
(2) Allocation:  On subsequent contribution.  Do calc every time there is contribution. P. 5
(3) Qualified Joint Interest bet H&W.  ½ property to each sp.
(4) Death-Bed Severance of JT to tenancy in common OK. 
c) General Power of Appointment §2041 p. 5
i) Gen-  Gen pwr includible in estate whether exercised, or unexercised(lapse, release).  As long as D held gen pwr at time of death.  2041(a)(2)
(1) 100% includible in D’s estate if: X (  A (life) ( B.  D has gen prw appt to appoint to anyone including himself.  
ii) Nature Of Power:

(1) Power to-  Appoint to D, D’s estate, CR or CR’s of estate
(a) Includes: Discharge of D’s obligations, support of another D is legally obligated to support.  
(2) DONATED POWER.  Not retained.  But poss 2035-2038.
(3) No SPECIAL POWER. X (  D (life) (  D’s issue as D appts.
(a) But poss 2035-2038
(b) Limitation-  D has gen pwr + special pwr.  Exercise of special pwr= exercise of gen pwr (includible).
(4) Contingent pwr-  beyond D’s control may block D’s ability to ex.  May not be incl.
(5) Capacity-  D ex as TTE or he is incompetent - Irrelevant.  
iii) Disclaimer:  treated as if D never had gen power.
iv) Joint Power: Treated as if D had power alone.
(1) Except-   where D shares with: (1) donor; (2) sub, adverse interest in prop.
(a) Permissible appointees?  Apportion D’s interest.
v) Ascertainable Standard:  No gen pwr if for D’s health, maint, support.
(1) Happiness: No.  Std of living: possibly depends on state law req of good faith/necessities.
(2) Limit-  D’s support of another D is legally obligated to support.  If by acert std, still gen pwr.
vi) Lapse-  = release.  (includible).  §2041(b)(2)
(1) RULE: If D exercised or released gen pwr during life, includible if in estate if brought back under 2035, 2036, 2037, 2038.  Pretend D owned prop outright & apply 2035-2038.    
(2) 5 or 5 Power Exception  -  (i) lapse, (ii) non-cumulative, (iii) 5K or 5%.
(a) 5 or 5 of what?  Of income?  Entire Trust?
(b) Excess-  Gen pwr appt includible in estate.  Apportion to FMV at DOD for each yr.   Excess % total FMV of interest   X  DOD value.
(c) Yr of D’s DOD-  Has rt of withdrawl lapsed?  If no, includible in estate. P. 10
d) RETAINED BENEFICIAL INTEREST  §2036(a)(1), §2037
i) 2036(a)(1)-   D  (  D  (life)  (  X
(1) D made Transfer.  
(a) At Anytime  Sale includible (Allen).  Gratuitious transfer not incl.
(2) D Retains:  
(a) D has possession/enjoyment of prop.  Locked painting hypo.  
(b) Includes satisfaction of legal obligations.  Eg: support and maintence for kids.  In trust?  If TTE has discretion no possession retained.
(c) FLP’s-  D transfers prop to FLP.  Has he retained interest?  See p. 11 for factors.
(3) For Period of: 
(a) Life-  Oral agmt of life interest enough.  Guchess.
(b) Period Not Ascertainable w/o Ref to D’s Death.  See p. 11
(c) Term for Yrs that Doesn’t End at D’s DOD
(4) No Min Value Required.
(5) Result-  Entire amt includable.
ii) §2037-         D (  A (for D’s life) (  D
(1) Transferee’s Possession CAN’T be Determined w/o Surviving D
(a) Alternative Contingencies:  for transferee to take: 2037 gen won’t apply.
1. Lim-  Unreal contingency – ignore.  Eg: D( X (life) ( A, on death of D or 20 yrs after death of X.  X is 90.  A won’t take 20 yrs after death.
(b) Divorce Contingency:  W’s interest subject to being married to D?  2037 applies.  See p. 12
(2) D Retains Reversion  
(a) Silent Reversion.  
(b) Retained Power of Disposition.  Gen/sp pwr appt.  Includible under 2037.
(3) 5 % Min Value Retention-  D’s interest before death must exceed  5%.
(4) Effect: Entire amt includible.
e) RETAINED CONTROL
i) Difference bet 2036& 2038:  Source of power: 2036 lim to retained interest, enjoyment after D’s death: 2036 lim to during lifetime; contingent powers: doesn’t apply to 2038, Amt includible: 2038 taxes temporal interest; 2036: entire property or portion of property.
ii) Retains Rt to Control Property During Lifetime  2036(a)(2)

(1) D made transfer of property

(a) At Any Time.  Sale (Allen-see calc) or lapse- includible, but gratuitious transfer- don’t include.  P. 15
(2) D Retains Control

(a) As Trustees
1. Not sufficient that D later gets rt from 3rd pty.  D must retain it.
2. D is Trustee-  Include under 2036, unless ascertainable std.
3. 3rd pty Trustee-   D controls TTE if D has pwr to replace TTE or appoint new TTE.
a. Except-  Change from 1 corp TTE to another.  
4. Joint TTE-  As if D is TTE himself.  No adverse interest exc.  eption.
(b) Retention of Voting Stock  p. 14
(3) Of WHO Possess Property

(a) During D’s lifetime.  Post death- 2038
(b) Choosing Bet 2 Named Beneficiaries.  Accumulation of income for benefit of 1 bene at expense of another.  Includible under 2036.
(c) Cf: Accumulate Income Where Same Beneficiary.  Not includible.  D ( A (life) (  A.  D retains rt to accumulate income or corpus.  
(d) Current possession/rt to income of property Only!  Not future possession.  Eg. Control of remainder.  But 2038 may apply
(4) For 1 of 3 Periods: (i)  life estate, (ii)  period not ascertainable w/o ref to D’s death, (iii) period that in fact doesn’t end before D’s death.
(5) Effect: Include entire property D retains.  Look at what D retains control over.
iii) Retains Rt to Alter, Revoke, Amend at Death    2038-

(1) D makes Transfer.
(2) D Possess Pwr At Death. 
(a) Source of power irrelevant, even if it comes back to D.  Cf 2036.
(b) Exclude: Contingent Pwrs that don’t Vest.  Cf 2036.
1. Exception- Minestral conditions.  Pwrs subject to giving notice or time period.  But discount for period of time T didn’t have pwr.
(3) Nature of Power:
(a) Trustees
(b) As Trustees
1. D is Later Appointed TTE- No retention Required.  Cf 2036.
2. D is Trustee-  Include, unless ascertainable std.
3. 3rd pty Trustee-   D controls TTE if D has pwr to replace TTE or appoint new TTE.
a. Except-  Change from 1 corp TTE to another.  
b. Except- pwr to appt successor (incl himself).  2038 Doesn’t apply!  Cf 2036.
4. Joint TTE-  As if D is TTE himself.  No adverse interest exception.
(c) Power to Revoke/Terminate:
1. What does D retain power to revoke?
2. Any change (  incl under 2038 except appointing trust corpus to life estate holder.  Include corpus, NOT life estate.  RR 70-513.
(d) Power to Affect Time/Manner of Enjoyment
(e) Power to Alter/Amend
(f) Broad Administrative pwr.   Eg: Determine what is income/principal.  May potentially be brought under 2038, 2036.  p. 17.
(4) Reciprocal Trust Doctrine. P. 17
(5) Amt of Inclusion:   Interest transferred.
f) Life Insurance §2042  p. 18
i) On D’s life-   Policy D owned on life of others- 2033, not 2042.
ii) Payable to Benefit of D’s estate.  OR
iii) Someone Other than D’s Estate if: D possessed incidents of ownership.
(1) Incidents of Ownership:

(a) Eg:  Control existence of policy, designate beneficiaries, borrow against policy, assign/pledge policy, surrender policy, etc.
(b) Not Pmt of Premium 
(c) D is TTE/Co-TTE of Life Ins Trust-  Anyone else OK.
(d) Reversionary Interest Exceeds 5%
(e) Deemed Incident of Owership- Corp Owned Policy
1. Applies: (i) Corp takes ins policy on D’s life; (ii) D owned 50% or more of corp; (iii) Corp’s net worth doesn’t increase due to payout of proceeds.  (Other person named- like W).  
2. Result: SH deemed to have incidents of ownership.  
(2) “Possessed”

(a) No Retention required.   As long as D has incid of ownership at death.
(b) Exercise/impossibility of exercise-  Irrelevant.
(c) Insurance trust-  Depends on terms.  D can’t possess incidents.  If TTE buys policy has all incidents, NOT includible.  
iv) Effect-  Entire amt (FACE) is included in estate.
(1) To take it out of estate-  Ins trust, wife buys policy.
g) Gifts w/in 3 Years  §2035
i) Gross up : Gift Taxes PAID or Payable w/in 3 yrs-   Includible, even if donee pays tax.  §2035(b)
(1) Applies to split gift too.  Only tax D pays not spouse if split gift elected.
ii) Release of Strings w/in 3 Yrs of Death   §2035(a)
(1) Transfer of interest w/in 3 yrs?
(a) Sale under Allen.  Sale of property under 2036, don’t need 2035.
(2) 2036, 2037, 2038, 2042 applies?
(a) Life insurance-  If D gives away policy, for which 2042 applies w/in 3 yrs – FACE amt of policy includible!!!  
h) Exception: Consideration   §2043.
i) RULE-  Estate tax reaches gratuitous transfers; trans for consideration in $$ or $$’s worth NOT taxed.  
(1) Disposition of Life Estate: 2036 & 2035-  Analysis: (1) Includible under provision? Entire amt includible (2) Less consideration received.  
(a) Sale w/in 3 yrs: 2035 applies to bring back into estate minus Less consideration.
(b) Sale before 3 yrs: 2036 & allen- includible.  Deduct consideration.  See p. 22.  Rediculous – sale of FMV of life interest not good enough.
(2) Dispoition of Remainder: SLA purch of remainder is for consideration in $$ and $$’s worth- not includible.
(a) Key- Does purchaser give equivalent value for the remainder?  Grado- ½ CP for life interest in H’s ½ CP NOT equiv value.  
(3) Divorce/Separation p. 22   Following rules supply $$ in $$’s worth in divorce setting:
(a) Divorce §2516

1. Written agmt bet H and W.
2. Divorce occurs: 1 yr after agmt, or 2 yrs before.  
3. Content of agmt: (1) marital property settlement; (2) Support pmts: for sp or minor CH.
4. Ct approval not necessary.
(b) Harris & McMirtry-  Use for sep agmt or outside of §2516 window.
1. Harris-  Agmt is conditional upon approval of ct and ct approves.
2. McMirtry-  Agmt not conditional upon app of ct, but Ct issues decree. (Transfer has to occur AFTER decree).
(c) Separation Agmt-  Ct approved separation agmt =cons.  RR 61-60.
(d) Support Obligation-   Satisfaction of duty of support = cons.  RR 68-379
(e) Potential Gift to CH?  Where you have both sides giving consideration, 1 side gives more, and ADULT kids get some $$.  P. 24
(f) Deductions-  If estate pays any above claims, its deductible b/c consideration in $$ and $$’s worth supplied.
(4) CP for CP-  if prop of equivalent value always adequate consideration.
(5) Marital Rights-   §2043.  Release of marital rts (dower, curtsey) by spouse in D’s prop is NEVER $$ in $$’s worth.  Includible in D’s estate.  
(a) Exception- Right given up approved by ct.  Harris/McMirtry
(b) Marital Ded possible.
(c) Not deductible.  b/c claim or rt in $$ or $$’s worth.
(6) Business Transaction Exception-  If exchange made in ordinary course of business (1) Bonafide, (2) arms length, (3) free of donative intent  = cons in $$ and $$’s worth.  
2) VALUATION
a) What to include?    Determine at DOD.  Eg: note: principal + interest.
b) When to Value?
i) Gen: DOD value.  2031.
ii) Alternative Valuation?  Election of executor.  §2032.
(1) Distributed property-  At date of distribution.  §2032(a)(1)
(a) Exception-  IN-kind marital gift distribution-  have to gen use date of distribution.  Otherwise marital deduction disallowed.  Eg:  See p. 35.
(2) Property in Possession of Estate-  6 mo after DOD.  (a)(2)
(a) Limitations:

(i) Mere Lapse in Time.  Eg: annuity, cf interest.
(ii) Alt Value Reduces Total Estate & Estate Tax.   
1. Do this asset by asset.  And determine.  All or nothing.
c) How to Value?  Gen. FMV.
i) Tradeable Stock-  26
ii) Unlisted stock & securities:  buy/sell p. 26
iii) Dividends-  p. 27
iv) Mutual Funds.  P. 28
v) Notes-  Discount/premium if interest rate is higher or lower than mkt.  Except for premium: debtor can prepay; discount: demand note.  P. 28.
vi) Personal property.  p. 28
vii) Temporal interests;  Value of a remainder. p. 28
viii) Annuity: p. 29

3) CREDITS
a) Unified Credit
b) State Death Taxes Paid-  p. 29
c) Previously Taxed Property. P 30  2 people die w/in close proximity (10 yrs) of each other.
4) EXPENSE DEDUCTIONS
a) Deductions-  see p. 31
b) Losses-  Gen deductible unless using alt valuation.  Not ded.
5) CHARITABLE DEDUCTION
a) Gen- unlim charitable ded.
b) Limitation-  Disallowance for temporal split interest. 
c) Unless-  Charitable remainder trust, charitable remainder unitrust.  
6) MARITAL DEDUCTION  32.
a) Reqs:

i) D leaves property to spouse
ii) Spouse is US citizen/resident
iii) Passing Req: 
(1) Spouse ends up with property.  (any way).
(2) Except- when spouse disclaims.  No marital ded.
b) Interest is Deductible.  
i) Interest not included in gross estate
ii) Losses
iii) Nondeductible terminable interest.  Lapse or happening of some event.
(1) Deductible: patents, bonds, notes, estates.
(2) Nondeductible:  
(a) Interest passing to 3rd party.  D (  W (life) (  CH.
(b) Executor Required to Acquire Terminable interest.
(c) Exceptions-
1. Survivorship exception-  6 months or common disaster & spouse actually survives= nonded interest.
2. Life estate + gen pwr appt.  

a. S has to get all income, payable annually
b. Interest is included in surv sp’s estate under 2041.  
3. Charitable Remainder Trust
4. QTIP.   H (  Sp (life) (  CH
a. Election of exe on 706.
b. Passing req – see above.
c. Income – Sp gets all income at least annually.
i. Specific portion OK.  
ii. Expressed in faction- not $$
iii. OK to elect up to estate tax until 0.
iv. Assignment- if sp assigns, gift of ENTIRE trust.
d. Power of Appt: No person can have pwr to appt income property away from SS.
i. 3rd pty can appt property TO Surv sp.
ii. Sp can have special test pwr of appt.
iii. Ok if 3rd pty has sp/gen pwr after sp’s death.
e. Effect: part of sp’s estate.  §2044(b).  Sp’s estate can get reimbursement from remanderman for estate taxes attributable to QTIP.  §2207  Exception: waiver of reimbursement by surv spouse. 
f. In-kind dist valuation-  p. 35

g. Admin expenses-  & deduction.  P. 35 
GIFT TAX

1) ELEMENTS OF GIFT
a) Donor have duty of support?  No gift.
b) Corporate donor/donnee-  look thru corp.  Corp donor (sh’s gift)- unclear how many annu excl.  Gift to corp- treated as gift to Sh.
c) Subject Matter of Gift:  Broad scope.  §2511(a)
i) Interest free/below mkt loans.  Gift unless charge AFR.  Look at calcs. P. 37
(1) Taxable gift + income interest.  

ii) Gaurantee of Loan:  Gift.  Valuation unclear.  What ins co would charge??
(1) Impact of mar ded:  Reduce MD by loan guarantee above.  Possibly to 0.  
iii) Acutal pmt of note-  Gift.  Possible double gift? When guarantee of loan?  Yes if pmt doesn’t reduce guarantee.  
iv) Services.  Svcs that haven’t ripened to cause of action is not a gift.
d) Amt of Gift is Ascertinable.  

e) Sufficiency of Transfer:  D surrendered dominion and control?
i) Timing of Gift:  issue: y1 or Y2?
(1) Mailed Check: Charity: upon receipt; non-char: when D doesn’t have dom and control.  Check cashed.  
(2) Contracts:  when K signed.    
(a) Lack of consideration for gift tax purposes?  Eg: written agmt to marry.
(b) But agmt enforceable/valid?  Under local law?
(c) Gift complete – D surrendered dom and control.  
ii) Revocation/Pwr to Direct Prop
(1) Power to Revoke?  NO gift.
(a)  holds Pwr 3rd Pty: Incomplete gift, as if D held alone.
1. Except: 3rd pty has substantial, adverse interest = gift.  
a. Adverse pty- may also be making gift.
(2) Limitation-  Completed gifts.  
(a) Ascertinable standard.  D retains pwr as fid based on ascert std.
(b) Change manner/time of enjoyment-  Complete gift where property going to donee.     F (  A (10 yrs) (  A or A’s estate.  F dis to accum income.
iii) Life Ins + K Upon Death
(1) K upon Death:  Does D have control over disposition?  Get to designate bene?
(2) Life Insurance:  Does D still have rts/pwr over policy? IF so no gift.
(a) Rule- Even if D has made an irrev bene designation, no comp gift if D retains rts/pwrs over policy.  If no retention, gift at time D names benef.
(b) Retention-  Change policy, pledge security, cash surrender rt, change bene.
(c) Watch out for:  Gift by beneficiary- forgets to change policy and D dies!  Full face amt = gift!!!!   See p. 40.
iv) General Power of Appointment: §2514
(1) RULE:   Release, lapse, or exercise of gen pwr = gift.  §2514.
(a) Must qual as gift.  If D retains pwr to change mind- no gift
(2) Lapse = Release.   Has interest lapsed?  It’s a gift.
(a) Except- 5 or 5 power    
1. Combine w/ Crummey Power-  Provides bene w/ rt of withdrawl from trust to get annual excl.  If Benef doesn’t withdraw, subject to gift tax, except to extent of 5 or 5.  
(3) Gen pwr + special pwr-  Is exercise of gen pwr = gift.
2) DISCLAIMER:  See p. 38.  
3) CONSIDERATION- Reduce gift by cons in $$ in $$’s worth.
a) Promise fulfilled-  Not $$ in $$’s worth.
b) Bad deal limitation.  
c) See estate tax section.
4) EXCEPTIONS
a) Political Organization-  Orgs ok.  Gen single indv OK if an ‘org’.  see 36
b) Gift of intangible property by nonresident, Non-US citizen.  Except: indiv that lost citizenship w/in 10 yrs, unless not tax avoidance.
c) Tuition payment
d) Medical Payment
5) VALUATION:  FMV at time of gift.  P. 41
a) Value prop even if speculative.
b) Can’t draft in conditition subsequent to limit gift.
c) Closely held corp:  Diff from estate context: Discounts: fractional gifts ok, donor becomes minority SH. (EP bonus of min sh v. maj) p. 41 
d) Life Insurance:  
i) New-  Cost of policy
ii) Existing policy-  Replacement or interpolated term reserve.
e) Personal Property:  retail value.
f) Temporal Transfers-  7502 – Gift of remainder: actuarial present value of trust.  But see §2702.
6) SPECIAL VALUATION
a) Transfer of Interest in Corp §2701   p. 42

i) Transfer of “Subordinate Equity Interest”- “Growth for benefit of younger generation member of T’s family.
(1) Member of Family: spouse and lineal decendants.
(2) Gift complete?  Did D surrender dom & control?
(3) Adequate consideration paid by young person?  §2701 still applies
(4) Deemed Transfer-  Corp formation, cont to capital, redemption, sla: 
(a) Younger generation gets sub interest
(b) Older gen gets applicable ret interest.  §2701
(5) Lapse Stock Right:  If Indiv and fam “Control” Entity Lapse treated as transfer by individual by gift or includible in estate.   Disregard applicable restriction (Eg: lapse of right”)
(a) Exception: restriction arises from financing corp or federal/state law.  Can get discount on value of corp.
ii) Retention of Frozen “Applicable Retained Interest”  (Senior equity interest).  Retained by T or older member of fam after transfer.  Eg: retention by spouse.  §2701 applies.
(1) RULE: ZERO VALUE FOR APP RET INTEREST.  100% gift of common.
(2) Entity Attribution applies under §316.
(3) Type of Retained Interest:
(a) Distribution right-  
1. CONTROL REQ- T’s family controls 50% or more of corp.
2. Exception: Qualified Payment.   NO gift --Cumulative preferred to extent div determined at fixed rate.  
a. Calc-  Total value of stock – Value of Qual pmt = gift  see p.44
b. Election- Opt out of Qual Pmt-  Use default rules b/c div not pd to donor (taxable gift.)
(b) Extraordinary Pmt Rts:  Put, call, conversion rt, rt to liquidation.
(c) Valuation of Qualified Pmt + Extraordinary Pmt Rt  Lowest amt of rt.
(d) Minimum Value Rule-  Can’t be less than 10% total value of stock.
iii) Exceptions: 

(1) Market Quotations Available.
(2) Interest in same class transferred.
(3) Proportionate interests to class.  Eg: 80% common, 20% pref retained.  Gift of 80%.  Not 100%.
(4) Proportionate reduction in each class of stock.  
b) Transfer of Temporal Interest - §2702

i) Transfer to Trust:   (Any transfer, even incomplete gift)
(1) Joint Interests-  Person who ret terminable interest is person who acquired property and transferred to other person.  See p. 45
(2) Actual trust not required if Term Interest.
(3) Analyze partial interest as separate trusts.    G (  G (10) (  ½ CH, ½ Niece.
ii) To Member of T’s family- Spouse, lineal decendans, siblings.  See p. 46
(1) Gift to 1 fam member triggers rule.  Eg: D (  D (Life) ( D’s bro (  D’s niece.
(2) Exception-  Divorce settlement, niece/nephew, aunt uncle.
(a) Exception to Exception- recip trust doctrine.
iii)  Retained Interest by Family Member- Retained Interest Treated as ZERO unless it’s a qualified interest.  NO annual exclusion for remainder – future interest.
(1) Retention: SAME Indiv must hold before and after.  Cf: 2701
(2) Watch out for Assignment of Remainder: Watch out for double §2701.  P (  P life (  CH.  CH assigns to GCH.  P’s retention is treated as 0 and C treanfers entire value of corpus to GCH!!
(3) Types of Retained Interest-  Power of Appointment   D ( CH (life) (  GCH D ret gen pwr appt - §2701 applies!, Temporal only (not JT, ten and common, etc), 
(4) EXCEPTION: Independent Trustee- blocks “retention” if TTE has power.  Eg: pwr of appointment.   See hypo p. 46.  
iv) Relief for Subsequent Transfer-  If D later transfers interest that is zeroed out, D is taxed again .  But reduce by lesser of: current gift or amt decreased by §2702.
v) Qualified Interest -   p. 47.  Ret interest will be for term of yrs, so that it hopefully will be out of estate.  But if doesn’t expire, then entire interest brought back!  §2036
(1) GRAT- 
(2) GRUT
(3) Noncontingent remainder interest, after GRAT or GRUT.
(a) Contingent remainder- §2702 applies.
(b) Does T retain additional interest?  Like reversion on premature death? §2702 applies!
vi) Exceptions: 

(1) Incomplete Gift of Remainder-

(a) Focus on Remainder-  Is gift of remainder complete?  If it is §2702 applies.  (Doesn’t matter if life income subject to change)  
(b) Deferral until gift becomes complete.  Timing of when we include, but Value when gift made.  
(2) Consideration Paid-  See 49 for calc.
(3) Qualified Personal Residence Trust  See p. 49

7) CHARITABLE DEDUCTION-  No temporal gifts.  Unless char annuity trust or char rem unitrust.
8) MARITAL DEDUCTION-  Same rules – no nonded terminable interests.
9) ANNUAL EXCLUSION
a) Gift splitting OK.  Get 2 annual exclusions.  
b) No future interest.   Gift on future date or subject to will of someone else.
i) Gift to trust-  Attribtable to beneficiary unless TTE has discretion.  Then, NO annual exclusion.  (subject to will of someone else)
(1) Exception to exception-  beneficiary has gen pwr appt.
c) Exception- Crummey Powers.  Rt of withdrawl = present interest.
i) Result if beneficiary doesn’t withdraw-  Gift!  But see 5 or 5 power.
(1) Limitations:  No intent to withdraw; tax avoidance. 
ESTATE AND GIFT OUTLINE
1.  OVERVIEW OF ESTATE & GIFT TAX
1) Which Estates file Estate Tax Return?
a) Taxable Estates that exceed unified credit amt.  §6018(a)(1)

b) Limitation: Subtract Gifts or Martial Deduction from Unified Credit.  This will give you amt min required in order to file.  

2) ESTATE TAX CALCULATION: 
a) Tentative Estate Tax  = Taxable Estate + Adjusted Taxable Gifts – Gift Tax Payable  §2001(b)
i) Taxable Estate: Gross Estate  – Deductions - Martial and Char Deduction   §2051
ii) Adjusted Taxable Gifts-  Gifts made NOT included in gross estate.
iii) Gift Taxes Payable-  Total gift taxes – whether paid or not paid.
b) Rate - §2001(c)  X  Tenative Estate Tax 
c) Minus Credits: All credits will reduce tax only to 0.  

i) Unified Credit  - 2010(c)
(1) Amount: 2004-  Unif credit at 2001(c) rate = $558,000.   ($1.5mil)
(a) See 2010(c)-  for amt of credit & apply 2001 (c) rate.  
(2) Amt of tax under §2001(c) > unified Credit-  0 tax. Can’t get $ back from unif credit.
(  Result- TAX DUE
2.  GROSS ESTATE  §§2033-2042, 2044
1) Gross Estate: The value of the gross estate of the decedent shall be the value at the time of his death of all property, real or personal, tangible or intangible, wherever situated. Section 2031(a)
2) Prop in which D had an interest  §2033:  All prop:  (i) owned by D at death  (ii) where D transferred or directed property by will, intestacy or otherwise.  

i) Is there an Interest in Property? (State Law Q)
(1)  Litigation of “Ownership”- State law controls

(a) Has state ct made decision?  Which one?   
(b) RULES: 

(i) Highest State Ct  - Binding-  on FED CT      Estate of Bosch
1. Adversarial issue or not- Binding on fed ct (Bosch)

(ii) Trial court/appellate court  - Not Binding - FED CT – “due regard”

Exception- Decision entered before D’s death is binding.  RR 73-142 
(2) OWNERSHIP-  
(a) GENERAL RULE-  FSA Interest.  Includible if “property” as prop lawyer would define it. 
(b) D DID NOT “OWN” or  “TRANSFER” – Not includible
1. Property Gifted Before Death-  Not includible.  D doesn’t own.
2. Death Benefits- NOT includible: 
a. Wrongful death claim, social security – Not includible.  

i. D had no power to control dispostition.

3. Legal Title Alone – NOT includible-  D needs equitable (beneficial) title.

a. Trustee-  prop not includible in T’s estate.

b. Estate of Rhodes-  D never transferred prop rightfully owned by 3rd pty and dies.  Ct imposes constructive trust.  Not includible.

(c) D ‘OWNED’ THIS PROPERTY
1. Property Owed to Decedent.   
i. RULE: If it’s a fixed obligation on death.  Includible.

ii. IRD may be lurking if D didn’t pay income tax on this.  §691.

iii. EG: Salary owed to D for work;  Employment K.

iv. Eg: Employer at end of yr decides to pay death benefit to employees.  D dies during year.  Still includible even though no legal obligation of employer b/c its fixed.  (Also includible under 2039.)

2. Economic Equivalence of Ownership - D gets by property by THEFT or ILLEGAL activity  (  Includible.

a. Advise memo 91-52005. D looted artwork from Europe.

b. Deductions:  Not allowed if property later retrieved.

i. Situation:   Even if rightful owners later retrieve property, includible or confiscated.  Can Executor claim deduction (claim against estate under 2053?)

ii. Rule-  No deduction would frustrate public policy. TM advise memo – 9207-004.

3. Decline in Value in Hands of Executor

i. Property – Includible.  
--Even if Executor looses it, and its at full value, but claim loss.  
ii. Property Declines in Value: 
iii. Alternative Valuation-   Gen DOD, but 
1. 6 months after DOD; or 
2. Prop valued at time when disposed of w/in 6 months of DOD.     2032(a)(1)
3. If value alternative valuation- can’t claim deduction too.  §2032(b)
iv. Casualty Deduction- Alternative: If included, deduct.  §2054
4. NEWLY DISCOVERED PROPERTY:  Includible in D’s estate to extent property has value.
Simmons: D filed tax returns. D dies, and later, ct awards refund of $41,000. Includible.  Anti-assignment under fed law.  Can’t assign refund.  No one will buy this.  Ask: Hypothetically if it could be sold, what could it be sold for??  

(d) D’s PROPERTY RIGHTS – State Law
1. Spousal Rights: 
i. Community Property- ½ of community is included, but stepped up basis in entire CP estate at D’s death.  §1014(b)(6)

ii. Other Spousal Rights Under State Law- 100% includible.

iii. Also, Section 2034 – Dower/Curtsey Interest- GE includes the surviving spouse’s dower or curtsey, or by virtue of a statute creating an estate in lieu of dower or curtsey.
2. Fractional Interests: 
i. Tenants in common -   Include % interest.

ii. Joint tenants w/ Rt of Survivorship-   Not incl.  Survivor gets 100%.

(3) CONTINGENT INTERESTS & CLAIMS:
(a) Remote Contingent Interests: 

(i) GENERALLY: Put number on interest if any chance D will get property in future.

1. If Estate has Contingent Remainder Interest-  Includible.

a. D (  A (life) (  B, Rem C or C’s estate.  C dies surv by A.  C’s estate may have interest if A surv B.  Remoteness only lessens value, but still includible.
(ii) LIMIATION: at some point, interest so remote won’t report it.    Eg: X (  rem Gch (  GGch (  Rem GGGch’s estate.  Although possible that GCH could take at some point, cut off interest.

(iii) Examples: 
(b) Interest Subject to Power of Revocation- Not includible.  RR suggests taking revocation into acct.  Prof: makes no sense.

(c) Vested Remainder Interest (FSA) – Includible.

1. H: D (  A (life) (  B, Rem C or C’s estate.  C dies, survived by A, but not B.   Cf- contingent remainder interest below.
(d) Failed Contingent Remainder -  Not includible.  But gen skipping if GCH gets it.  §2601

1. H:   D (  A (life) (  B, rem C or C’s estate.  C dies, survived by A and B.  B will take.  But if B’s GCh if D, gen skipping.  
(e) Life Estate + Gen Pwr – Not includible.
H:  D dies, D ( X(life) (  Gen pwr X. Cf Gen pwr of appt + life estate. Even if X had EXERCISED pwr apt, still not reached.

ii. VALUATION

a. Value even if Speculative-  Even if not subject to income tax b/c value is speculative, must value for estate tax purposes. Burnett
b. RULE-  Value property at DOD.  
i. ALTERNATIVE VALUATION- 6 mo after DOD.  
c. Unresolved Claims at Death -  How much would person BUY claim?
i. Factors: 
1. Likelihood of recovery;
2. Is claim collectible?  Solvency of debtor?  
Note- If debtor is also getting $ due to D’s death, don’t count bequest for purposes of valuing claim. 
3. When money will be received (discount for time value of $$)
Case: D works on contingency case and dies.  Clients later get $800K. Have to include in D’s estate what is expected that D would receive. 


      

d. Difficult to Value Property
(i) Situation: If property is ‘valueless’ b/c non transferable /assignable.  

(ii) RULE: How much hypothetically can it be sold for? Put value on it
Eg-  Tax refund is non-assignable.  
3) Joint tenancy interest Section 2040-.  
i) Joint Tenant v. Tenancy in Common.   

i) JT-  Survivor gets 100% upon death of other.  Not includible under 2033.

ii) Tenancy in common:  Each tenant gets proportionate interest.  Incl under 2033.

ii) RULE: Include FULL value of JT w/ right of survivorship 

iii) Exception- “Original Contribution”:  to extent of proportionate surviving JT’s original contribution to acquisition.   

i) Original Contribution-  

(1) GEN RULE: Gift from D is NOT an orig contribution. (JT got from D for less than full and adequate consideration in $$ or $$’s worth).   §2040(a)

(2) Limitation -  Capital Contribution by S.  Appreciation of invested property is attributable to S.  Goldsboro.


Eg-  D gives S $1K.  S invests it, and appreciates to $51K, which he uses to make improvements to prop.  $50K of appn – treated as ‘orig’ contribution.
(3) In-Kind Contribution-  S must recognize gain in order for cont to count.

a. 1031 Exchange- S contributes property, which is swapped for new property (JT w/ D)  (  0 contribution.  

b. Sale for Cash then Purchase:  If S sells prop and then uses cash to purchase new property (JT w/ D).  Cash = orig contribution.   Reg 20.2041-1(c), ex 4-5
(4) Gift from Person Other than D-  OK= orig contribution.  
ii) Allocation of Appreciation:  D gets 100% of appreciation until other JT cont $.
(a) When did JT contribute money?  IF JT contributes at beginning, its easy, just do proportionate split.  Issue here: post-acquisition contribution.

Eg: JT contributes $ for improvements, mortgage pmts.

(b) Calculation-   D’s contribution + 100%  Appreciation        X      DOD Value

    Total FMV at time of JT’s ‘contribution’

(c) H: D buys $200K property.  Prop appreciates to $250K. At that time, JT contributes $50K.  Prop worth $1mil at DOD.

(i) Calc:   $250K  (Cont + Appn)     X    $1mil (DOD)

$300K  (FMV)

iii) Do this everytime JT makes contribution. Appraisal each time- unrealistic.  Possible that improvement decrease value of property.

(1) Checking Accounts- Difficult to determine over course of 35 yrs what is H’s contribution and W’s contribution.  Impossible to tell.  But see qualified joint interest exception for H and W below.
iv) Exception: Qualified Joint Interest    §2040(b)

i) Applies when-  Have JT w/ rt of survivorship between H and W.  

ii) Result-  Include ½ of property at D’s death.  (Alleviates evidentiary problems of allocation above).  

v) Bad Estate Planning -  Hypo- In 2000, D purch prop for $200K – D and S as JT.  D dies in 2002 when prop worth $300K.

i) Joint tenancy-  If 1 party provides all consideration: (1) taxable gift to other party for % interest in property- here $100K; (2) Full value of property included in gross estate- $300K.

ii) Cf: Tenancy in Common – Same gift tax consequence, but only % interest includible- $150K.  Also, don’t have allocation problems for continuous contributions to D.

vi) Severance of Joint Tenancy to Tenancy in Common
i) Effect on D’s Estate-  2040 doesn’t apply.  But include under 2033- D’s % interest. 

(1) Death Bed Trans are OK.. 2035 doesn’t apply to include in estate.

ii) Good EP tool-  Transfer to tenancy in common so less included in gross estate, will rest.  

(1) My thought: unless gross estate under unified credit amt, in which case, having entire amt of prop in D’s estate good b/c stepped up basis.

4) GENERAL POWER OF APPOINTMENT- §2041
1) Estate tax- Value of all property is includible in D’s estate under 2041(a) if D has a GENERAL powers of appointment.
Eg-  X (  D (life) (  A.  D has gen pwr appt.  Entire trust incl in D’s estate.
a) Definition-  Power exercisable in favor of decedent, his estate, his creditors, or the creditors of his estate.  Power is general D can exercise the power in favor of any of these.  
b) ANALYSIS: 
i) NATUREOF THE POWER: 
(1) Form of Power-  Its not necessary for the power to be in a particular form.  
(a) Capacity is irrelevant-  Its still includible.  
a. Eg: if D exercises power as trustee. 
b. Eg: D is mentally incompetent & imposs for D to exercise. 
(b) Indirect Access to Power-  D will be deemed to possess a gen power of appt if he has authority to compel exercise of power held by another for his benefit.
(c) Contingent powers-  Since not exercisable by D if beyond his control, this may block the gen power.
(2) Limited to DONATED POWERS.   Applies to powers DONATED  to D by some 3rd pty, not to powers that the decedent retained or reacquired in connection w/ property he formerly owned.  (Those are governed by 2036, 2038)
(3) Direct or Indirect Benefit- Gen power exists where property may be appointed, directly or indirectly for D’s benefit.
(a) Discharge own obligations= Gen pwr of apt.  
(b) Power to Support Another D legally obligated to support- Gen pwr of appt.  Even if Ascertainable Std Used!!   Cf if D appoints to himself using ascertainable std – no gen pwr appt.
ii) NOT SPECIAL PWR.  If power is limited to class of persons, not including D or his estate = special power appt.
(1) Provides flexibility- if you use special pwr – appoint to children/spouse or other class of people, then its not includible in estate – estate tax free.  
H: X (  D  (  D’s issue, as D may appoint.  
(2) LIMITATION- Special power may be includible under 2036, 2038 (ret interest).
H: X sets up trust X (life) rem R.  X has power to appoint to ch of X.  X dies.  What is includible?  Not a gen pwr appt- appointing to CH. But under 2036(a)(1) its includible- X reserved for 1 of time periods, and thus its includible in gross estate.
c) POST-1942 POWERS:

i) Pre-1942: Pwr created on or before 10/21/42, produces tax only if its exercised.
ii) GENERAL RULE-  Post-10/21/42: taxed whether exercised or unexercised. Part of D’s gross estate whether D merely possessed the gen power at time of death.  2041(a)(2)  (Exam & problems – assume post 1942).
(1) Inability to Exercise Power Irrelevant. Doesn’t matter that D was under legal disability or even if he did not know about the power.
(2) Contingent Power- Pwr subject to contingency beyond D’s control, is not ‘exercisable’ at time of death, and is not taxable. 
(3) Lapse or Release- Lapse or lease of power is treated as an “exercise” of the power.  §§2041(a)(2), (b)(2).  Property subject to a power that lapsed or was released is includible in D’s estate if a lifetime exercise of the power would have produced tax.  Eg: deemed ‘exercise’ occurred w/in 3 yrs of death or under 2036, 2038  

(a) 5 or 5 POWER Limitation-   Where D has noncumulative power to withdraw annually the GREATER of 5K or 5% of the value of the property to which power relates that LAPSES, ITS NOT treated as exercise general power of appt. §2041(b)(2)
--Note this may have adverse income tax result
(i) Pwr lapses annually-  Under general rule- this would be includible in D’s estate.
(ii) Year of D’s death-  FULL amt of the property subject to power is included, Not b/c 5 or 5 power rule doesn’t apply, but because there is a taxable power to appoint in existence at D’s death.
1. But what if the power lapses in after a 30 day window of time?
a. Then still have a lapse and includible!!!!
(b) Exercise of Special Power = Release of Gen Power.  Where D is granted both a gen power of appointment and special lifetime power of appt, the lifetime exercise of special power is treated as a release of the general testamentary power.  Property subject to power is taxed as though there had been a lifetime exercise of gen pwr of appt.  
(i) Eg-  A --  D (income life)  D also has a gen testamentary power over trust corpus and lifetime special power over the corpus.  If D exercises special power by appointing the remainder after his life estate, the entire corpus is includible in D’s estate under 2036.  By exercising special power, he released general power.
(4) Renunciation or Disclaimer-  Unqualified refusal to accept the power in the first place is neither an exercise, lapse or release of power.  Even if made w/in 3 yrears of death.  Treas Reg 2041-3(d)(6)
(a) DISCLAIMER REQUIREMENTS-  §2518

1. Made w/in 9 months of the date transfer created (or 9 mo of day donne attained 21)
2. In Writing;
3. Done must not have accepted the interest or any benefits; 
4. Interest passes to a person other than disclaimant w/o any direction on part of disclaimant.
(5) EXCEPTION – Ascertainable Standard- Not a general power of appt even though it enables D to appoint the property to himself or his creditors.
1. Drafting Lang: related to health, education, support and maintenance.  

a. OK to NOT take into acct B’s income/property.
b. Not Happiness.

Eg: X (  D (life) (  D’s issue.  D has right to income based on happiness.  D has gen pwr of appt. 

c. Accustomed Std of Living-  Only if state law requires good faith duty or otherwise limits power to exercise discretion.  RR 77-50

Eg:  State law limits accust std of living to necessaries.
2. Limitation-  Power cannot related to anyone other than D.
a. Eg-  D has pwer to exercise to extent necessary to support and educate D’s minor CH.  Obligation to appoint to those D has obligation to support = gen pwr.  
(6) Joint Powers-

(a) GENERAL RULE- As if D held Gen pwr himself.
(i) Exceptions:     Reg 20.2041-3(c)(2)
1. Co-holder of power is the donor of the power.

H:  X (  D life (  R.  D has gen pwr w/ X.  X is donor, not includible in R’s estate.
2. Co-holder of power has a substantial, adverse interest in the property.
i. Adverse Interests:  Taker in default (remainderman), co-holder may possess property after death.
H: Same hypo above, except D has pwr w/ R.  Not includible- R has adverse interest.  
H: A has gen pwr to appoint w/ B&C or survivor.  B&C have adverse interest, will wait out A’s death and appoint themselves to property. A doesn’t have GP.  Reg 20.2041-3(c)(2)

H:  Same hypo except when A dies no one can exercise.  B&C will tell A to give them $$ for exercise.  There is no adverse interest for B&C- permissible appointees. They will tell A to give them $$ to appoint.  
(ii) Permissible appointees not adverse party-  Persons who possess no other interest in property are NOT adverse parties.
1. Amount of Inclusion for Permissible Appointees-  Only the proportionate value of the property subject to the power is included in D’s estate where co-holder is permissible appointee.  20.2041-3(C)(3)
Hypo above-  Include 1/3 of property in A’s estate, since A shares with 2 permissible appointees.

(b) LAPSES: 

1. RULE: Lapse = release.  §2041( B)(2);  
a. §2041(a)(2): If D exercised or released gen pwr, property is includible in estate if it would be brought back under 2035, 2036, 2037, & 2038. 

i. If exercise or release ---Pretend D owned property outright, and apply 2035-38; includible in gross estate to extent of lapse.  
Eg-  X  (  D  (life) (  R.  D has gen pwr.  D releases pwr and dies 5 yrs ago.  Pretend D owned property and apply 2035-2036.

--2036: As if D (  D (life) (  R.  In that case, he has retained life interest – include under 2036.  Entire trust includible.  To not include, D would have to get rid of life interest.  
--2035: doesn’t apply b/c didn’t die w/in 3 yrs of release.   

b. 5 or 5 Power Exception: 

i. Its not considered gen pwr appt, not part of estate.  Any excess is a gen pwr.  §2041(b)(2)

1. Applies when: 
a. Were D has noncumulative right;

i. Cumulative right-  D has rt to amt not exercised from previous yrs.  Then there  is no lapse, but includible in estate when D dies.  Include amt for each year D had right of withdrawl.  5 or 5 doesn’t apply b/c there is no lapse.

b. To take up to $5K or 5% of the value of property (at time of lapse)

c. Right Lapses.
2. Effect-  Not a general pwr appt.  Not includible in gross estate and NO taxable gift made.
a. 5 or 5 of What?  Is it of income or trust corpus?  If flat amt (or D has power over 100% amt), subtract 5 or 5 from total each year. 
i. Watch out for bad drafting where unclear: “withdraw from principal each yr an amt = income earned.”

ii. Eg: T has pwr to use income for her happiness.  Corpus of $200K, $20K income per year.  Focus on income here.  $5K allowed (5% is $1K).  So $15K per year is excess (subject to estate and gift tax).   
b. Any excess over this amt is a gen pwr appt.

i. Calculation-  Of appreciated trust corpus includible as gen pwr. Situation where have excess in Y1, but D dies in Y10.  Need to account for appn of property. 

· Determine excess % total property.  

· Multiply fraction by total property at DOD.     Reg 20.2041-3(d)(6)
c. Year of D’s Death:  Has the rt of withdrawl lapsed?  If NOT, then include the withdrawl amt in D’s estate.

i. Drafting tip- That’s why usually there is only 30D window in yr for withdrawl.  So on 31st day there is lapse and 5 or 5 rules applies. 

ii. Eg: Right to demand on Dec 31st for yr.  No right to withdrawl and no lapse until that day.  Nothing includible when D dies (unless dies on 12/31)

3. Drafting tip-  Use (1) Ascertainable std; and  2) 5 or 5 pwr.  None of trust subject to gen pwr appt.
4. H: B is given power, unlim discretion up to $5K/ yr.  B in Y1, he has assets, decides not to take $5K.  

a. Lapse = release.  

b. And if B has income interest, treated as if B sets trust up and $5K brought back in gross estate

c. But 5 or 5:  $5K or 5%.  Flexibility permitting B to take this amt.  Not more than this amt, does not equal lapse, and not a release (so don’t have to apply 2035-2038).
5) INCOMPLETE INTERVIVOS TRANSFERS: 
i) Retained Beneficial Interest    2036(a)(1) and 2037
1) Background: Life estate is not part of D’s gross estate under 2033.  Prevents T from enjoying use of property while alive and at the same time pushing it out of gross estate. 
2) §2036(a)(1): RETENTION OF LIFE ESTATE/TERM OF YRS – 
Include ENTIRE value of Property in Gross Estate if: 

(i) D made a transfer  

1. If D just received an interest like a life estate, term of years then 2036 does not apply,   

a. Eg-  X (  D (life) (  Rem to E or E’s estate.  No 2036.

2. INDIRECT TRANSFERS: 

ii) Retain Possession & Enjoyment of Property for:
a. D must regain Possession/enjoyment.
i. Eg: D owns painting and gives it to CH.  But has only key in basement to look at it.  He has possession even though he gave it to CH.  

ii. Eg:  D (  Income accum while D alive (  CH.  2036 doesn’t apply D doesn’t retain anything.

b. Includes Satisfaction of LEGAL OBLIGATIONS.  20.2036-1(b)(2)

i. Support & Maintenance Trust for Children-  Does providing education for kids satisfy D’s legal obligation?  

RULE:  If Trustee has discretion for payment of education then no possession retained.  If there is no discretion, possession retained.  Douglas.

c. Family Limited Partnerships
i. Situation-  D transfers property into FLP’s to get discount for gift tax/estate tax purposes.

ii. RULE- Where there is understanding bet D and entity that entity would give D $$, D has retained interest under 2036.

Eg-  D transfers - $2.8mil to P ship, retaining $150K.  He has income of $14K, and annual exp of $57K.  Clear there was some understanding w/ Pship.  Turner.
iii. FACTORS-
· Business Purpose-  Less of a need to manage marketable securities, cf: real estate.  (Strangi)

· Partnership in fact does NOT distribute $$;
· D retains sufficient funds to support himself.
· D doesn’t have interest in transferred entity.
iii) Retain During 1 of 3 Time Periods: 
1. Life interest;  

a. Understanding of Life Interest-  Oral Agmt enough.  No formal, enforceable agreement required.

i. Cf: GUCHESS – H gave W he was divorced to house.  But H kept on living there.  In this situation, oral agreement was not inferred by court.

ii. Eg-  Father gives D painting.  But it stays hanging on his wall until his death, and after she moves it.  More likely can infer understanding b/c of closer/amicable relationship.  

2. For a period not ascertainable w/o reference to D’s death 
a. Generally: Where you can’t tell period w/o determining D’s date of death.  

i. Eg: D gets income for life quarterly, except for the quarter in which D dies.  Since term refers to death – 2036 applies.

ii. Eg:  D (  W (life of D) (  D (if alive).  W’s interest can only be determining D’s life + D has reversion. 2037 applies.

b. Determine Point In Chain Not acertinable w/o ref to D’s death:  D (  X (life) (  D (life) (  R .  D dies before X.  D never got possession of life estate, however he has transferred an interest (R’s_ for which not ascertainable w/o reference to D’s death. 

i.  A’s life estate is present gift – no inclusion, but 2nd life estate D never got back, but include D’s life estate + remainder.  Remainder b/c R’s interest cannot be determined w/o ascertaining D’s Death.  

ii. Note-  Doesn’t matter if D dies before everyone else & never gets property back.  Fact he transferred it triggers rule.
3. For period that doesn’t in fact end before D’s death
a. Eg-  D  (  D (15 yrs) (  E or E’s estate.  D dies w/in 14 yrs.  Includible under 2036.  (Saw in QPRT).
b. Eg-   Bonds.  D (  D (until 15K income paid to D) ( R.  D is still owed money- entire amt includible. Cf: he is paid entire amt – not includible.  
iv) At Anytime
1. RULE: If D retained interest at anytime, includible.  Subsequent transfer does not change result.  Allen.

a. D (  D (income life) (  R.  D then sells life estate.  Still includible under 2036.  

v) No Minimum Value Requirement. Speigel. Cf: 2037, 5% floor.

3) 2037- TRANSFER TAKING EFFECT AT DEATH. 
a) Include ENTIRE value of Property in Gross Estate if: 

i) Possession or enjoyment of prop can through ownership of such interest be obtained only by SURVIVING D; and

(1) Key question – can transferee possess the property WITHOUT surviving D?  

a. Eg: D (  D (life) (  W if W alive at D’s Death.  W’s interest is contingent in surviving D.

b. Eg: D (  W (for life of D) (  Rem D’s living issue as D appoints by will or in default of appt to A or his estate.  Remainderman can only take after life of D.  

c. Cf: D (  W (life) (  G or if G not living (  D or D’s estate.  D’s possession contingent on surviving G.  Entire prop included in estate minus W’s life interest.  
(2) ALTERNATIVE CONTINGENCIES – 
(a) Generally this will make 2037 not apply.  

i. --Eg: D (  X life (  Rem to A on death of D or 20 yrs after death of X.  Possible that A could take not due to death of D but 20 yrs after X’s death.

(b) LIMITATION: UNREAL CONTINGENCY - will treat transferor taking only upon survival of D.

i. --Eg- above hypo, X is 90 yrs old.  Unrealistic that A will take 20 yrs after X’s death.  

(3) DIVORCE CONTINGENCY-   If W’s interest subject to remaining married to D (interest terminates on divorce), her interest is contingent on surviving D.  

a. D (  W (life) (  D.  Life estate contingent on if there is divorce or W dies before D, then everything to D.  Life estate is included in D’s estate b/c if D dies no further chance W can be divorced.  Once D dies, only then is W assured of the property.  Thatcher.
ii) D has retained a REVERSION in the property,  and

1. Silent Reversion-  Look out for it.  

a. D (  D (life) (  CH if alive at W’s death.  If CH doesn’t survive W, reversion back to D.   

b. Cf: D ( D (life) (  CH alive at W’s death (  W.  No way D can take.   

2. Retained Power of Disposition- is a Reversionary Interest.  20.2037-1(c)(2)

a. Eg: D (  W for life of D (  D’s living issue D appoints by will or if none, to A or his estate.  (Gen pwr appt).  Includible under 2037.

iii) 5% Value Requirement: Value of such interest immediately before death of the decedent exceeds 5% of the value of the property.

ii) Retention of Control (No Beneficial Interest)
1) §2036(a)(2): DISCRETION TO DIRECT PROPERTY- Value of GROSS ESTATE shall include the value of all property to the extent of any interest therein of which D has at anytime made a transfer (except in bonafide sales trans for consideration), by trust or otherwise…..the right, either alone or in conjunction with any person, to designate the persons who shall possess or enjoy the property or the income therefrom.
Eg: D (  A  (life of D income) (  A.  D has discretionary power to accumulate income and make payments out of corpus.  Only person who can receive this is A.  Implication – D’s power is to det when A takes not whether.  Going to A.  

a) WHEN 2036 IS APPLICABLE:  Applicable when D made a transfer and retained either
i) Life interest;

ii) For a period not ascertainable w/o reference to D’s death;

(1) Where you can’t tell period w/o determining D’s date of death.  

(2) Eg: D gets income for life quarterly, except for the quarter in which D dies.  Since term refers to death – 2036 applies.

(3) Also D (  X (life) (  D (life) (  R  

(a) D’s life estate is under this 2nd part because can’t determine his interest w/o ref to death.  If D dies before X, D hasn’t really retained the life interest for himself. 

iii) For period that doesn’t in fact end before D’s death.

1. Term  is in effect at D’s death.

b) RETAINS CONTROL WHO POSSESSES/ENJOYS PROPERTY
i) TRUSTEES

(1) D must Retain Power over TTE-   If 3rd party has power to appoint TTE and appoints D.  2036 doesn’t apply. 2038 does.
(2) 3RD PARTY TTE: If TTE alone acts, T will be deemed to indirectly ‘control’ possession of property IF T has power to appoint trustee.  
(3) SETTLOR TRUSTEE: 

(a) RULE: As long as settlor trustee must to administer trust by an ascertainable standard, the settler may be the fiduciary of a trust without triggering §2306.  Jennings v. Smith
(4) D’s Power to Appoint/Replace Trustee-  Treated as if D has power himself.
(a) Exception- Where D retains power to change from 1 corp TTE to another (Can’t appoint himself).  RR 79-323
(b) Appointment of Successor TTE-  (Including D).  This is an includible power.  Cf: 2038: contingency takes it out of 2038.
(5) JOINT TRUSTEES-  If D is Co-TTE w/ another person. Treated as D has power himself.  §2036(a)(2)
(a) Note-  No adverse interest party exception.
ii) RIGHT TO DESIGNATE WHO BENEFITS

(1) Choose between 2 beneficiaries is sufficient.

(a) OMALLEY: Mere right to direct the accumulation of trust income that would otherwise be payable to named beneficiaries is a proscribed power to designate w/in §2306, if accumulation will eventually pass to a 3rd person remainderman.
(2) Power to affect TIME AND MANNER during T’s life. Includible under 2036. 
(a) Cf 2038- during T’s life and after, if power to affect time and manner – includible.
iii) RETENTION OF VOTING STOCK
(1) STOCK RULE:      §2036(b)
i. Trigger- Retention: Right to vote stock (directly or indirectly).
Eg:  D creates trust. D as tte.  Later, trust buys D’s stock.  Now D has ‘retained’ power to vote stock.
ii. Timing: Anytime after the transfer and during 3 yr period ending on D’s death,    2036(b)(3)
Eg-  D transfers 7% stock, but retains voting rts.  D’s dad owns 25% of stock (attribution), so D is in control.  But D transfers voting rt 5 yrs before death.  Not includible.  
iii. Control: 20% Ownership: After Transfer: D owned dir or indirectly 20% owned or had voting rts of the corp.
Eg: D transfers 7% stock, keeps rt to vote.  D’s dad owns 15% of corp.  F’s shares are attributable.  But after transfer D didn’t own 20% of stock.  Not a controlled corp.  ??But didn’t 7% vote retained + 15% through attribution count as over 20% control?
iv. §318 Attribution rules apply.
1) Family Members- Spouse, Lineal decendants.  NOT Bro/sis.  §318(a)(1)
2) Trust and Grantor-  Upstream/downstream attribution.
v. LIMITATION-  Stock purchased at FMV.
Eg:  Trust bought stock for FMV.  2036 excludes transf of property for Bonafide sale for cons of $$ in $$’s worth.
c) Power to Control CURRENT Possession or Right to Income

(i) RULE-  Power to control future interest is not covered by 2036(a)(2).
Eg:    D (  A  (  Rem B.  D has discretion to change remainder.   Include nothing.  2036 reaches non-income prod property if D has power who can currently (not future) enjoy possession of property.  May v. Heiner; 2036  Reg: 1.2036-1(3)(b)

d) AT ANYTIME
(i) Subsequent Sale-  Irrelevant.
1. ALLEN: held phrase ‘anytime’ held literally, even if interest later sold, 2036 is enough to bring it back
i. Calc-  Full value of property – consideration received.
Eg: D  (  1/3 D (life)  (  H or H’s estate



1/3 bene’s.

D later sells life interest to X for $60K.  Nonetheless includible.  Say trust = $900K.  Interest is $300K (1/3 of 900K) – 60K= $240.  Rediculous b/c X would never pay for full interest, but if X doesn’t, D is taxed on full value less consideration.  
(ii) Gratuitious Transfer of Retained Interest before Death-  Not includible under 2036.  But see 2035- if transfer made w/in 3 yrs.
(iii) Subsequent LAPSE of Right:   Includible.  
1. D (  A (life) (  B&C during joint lives (  B or C (surv) (  E.  D dies, only suvrivied by C, not B.  D didn’t have power over income at death.  But he retained power for life, and had it ‘anytime’ – includible.
e) AMOUNT OF INCLUSION: Entire amount of trust.  
(i) EXCEPTION: Key – see what interest D retains.
a. D (  A (life) (  D (life)  (  C.  Exclude A’s life estate.
b. D – bifurcates ½ of trust and other half to A.  D includes ½ of trust.  
2) §2038: DISCRETION TO DIRECT PROPERTY  

a) RULE: Included in GI is the value of property D transferred during life time, where at the date of death the transfer was subject to a power to alter, amend, revoke, or terminate, exercisable by D alone or in conjunction with any other person, or where any such power is relinquished during the 3-yr period ending on the date of D’s death.  
b) TRANSFER: 

i) Threshold issue: did D make a transfer of property during life?
c) D Possess Power At DEATH or 3 YRS BEFORE DEATH

Eg:  D has power to revoke and releases it 5 yrs before death. Not incl.  
i) Source of power irrelevant-  Doesn’t matter if D retained power, as long as D has it at death.  Cf 2036.
ii) Contingent powers that do not vest excluded: Pwr subject to a contingency b-4 it can be exercised is not taxable if
1.  D has No Control Over Contingency: Continency is not w/in control of D; and 
2. Cont has NOT Vested-  ontingency has not occurred at time of D’s death.
a. Eg: D (  A (life) (  B&C during joint lives (  B or C (surv)(  E
D ex power only after A’s death.  A’s death not w/in D’s control and D survived by A so pwr never vests.  2038 doesn’t apply.  
(b) Eg: D (  D (income) (  A (  B.  D has power to shift income rem to B, to C if Vandi hall falls down.  
i. Cf – 2036 – contingent powers irrelevant.
(2) EXCEPTION- Ministerial conditions – where power is subject to giving of notice or expiration of certain period of time when power becomes affective tax is precluded.  
(a) Discount for the period of time T didn’t have power. 
(b) Disability or impossibility of complying with conditions don’t count.
d) NATURE OF POWER: 

i) TRUSTEES:   
(1) Ascertainable Std-  If TT has it (whether D created trust or not) no possession of power.  If its too broad, its discretionary and TTE has power.
(2) Joint Trustee-  If D is Co-TTE w/ another person. Treated as D has power himself.  
(a) Note-  No adverse interest party exception.
(3) 3rd party trustee – 2038 doesn’t apply.  D doesn’t possess power.  
(4) D is Appointed TTE by 3rd party-  2038 applies.  Where gives power to appt TTE to 3rd party.  And 3rd pty later appoints D.  As long as D has power at death, doesn’t matter that he didn’t retain control.  Cf 2036.
(5) D’s Power to Appoint/Replace Trustee-  Treated as if D has power himself.
(a) Exception- Where D retains power to change from 1 corp TTE to another (Can’t appoint himself).  79-323
(b) Pwr to Appt Succeeor TTE-  (Incl himself).  2038 doesn’t apply!  Contingency.  Cf: 2036-applies.

ii) POWER TO REVOKE: If D has power to revoke – taxable as gross estate.  
(1) Rt of recission.   Eg – minors having a right to rescind K – part of estate.
(2) RULE: Any Alteration or Amendment to Terms of Transfer.
Eg:  Power to accelerate when T takes is includible.  Holmes v. Lober.   D (  A (21) (  A or A’s estate.  Includible under 2038.
a. LIMITATION-  Increase value of life estate by invading corpus- life estate not includible.
Eg-  D(  A (life) (  B.  D retains power to invade corpus for A.  2038- include value of corpus, NOT life estate.  Ability to increase life estate is not includible.  RR 70-513
iii) POWER TO TERMINATE:  Pwr to end trust or cause dist. 
(1) If D is not getting it back, trust terminates and someone else gets property.
iv) POWER TO AFFECT TIME & MANNER OF ENJOYMENT

(1) D (  A inc till 21 (  A.  D has power to invade income.  2038: a discretionary power to determine when A takes.  Whole trust includible.  Holmes v. Lober.  Cf: 2036: doesn’t apply, power to designate person who will possess/enjoy property. 

v) POWER TO ALTER OR AMEND


(1) Can D change who is getting income/remainder.  
(2) SCOPE OF ADMINISTRATIVE POWERS: H: D has broad power – prw to det what is income – pwr to income stock dividend as income or principal – broad powers could implicate 2036 and 2038.  From planning perspective, have to read powers carefully.  There is case law on how much power they can have.
(a) Case – broad admin powers implicate 2036 and 2038.  
(b) Old Colony trust – opposite- unless admin powers to say that state law’s def is ignored and trustee can decide
(c) e, then if admin pwrs given discretion then 2036 and 38 are not triggered. 
e) Amount of Inclusion: value of interest subject to power is includible.  
(1) Focus on Interest Transferred: If D reserved power over entire trust- entire amt included.  Cf: if power is over certain beneficiary or property – then you value as to that portion of the property.   
f) DIFFERENCE BET 2036(a)(2):  

(1) Source of power:  §2036 is limited to retained powers.  Under 2038 doesn’t matter- issue does D have power at death. 
(2) Enjoyment after D’s death: 2036: limited to pwrs that affect enjoyment of income during D’s lifetime.  2038: applies even if power affects enjoyment of interest after D’s death.   
(3) Contingent powers:  2038 doesn’t apply where pwr subject to contingency beyond control.  2036: will apply.
(4) Amt includible:  2038 taxes specific interest that is subject to taxable power.  2036: reaches entire property to which retained interest relates.

(a) RECIPROCAL TRUST DOCTRINE:

i. D (  A (life) (  B.  30% 
ii. A (  D (life) (  B.  25%
iii. On D’s death, D didn’t make a transfer retaining interest.  Sim, A didn’t retain, and D sets up life estate.  Nothing is includible in either estate read literally.  
iv. Amount of Inclusion-  If amts of trust unequal, then we only apply equal amts of trust.   
Eg: Hypo above, D includes 25%. 
v. Reciprocal Trust: Can D be deemed to create A’s trust and vice versa.  Thus, in this situation, D would have retained life estate and vice versa. 
(ii) GRACE- to extent of mutuality – apply recip trust doctrine.  Commissioner doesn’t have to prove parties negotiated.   

(iii) Cross Over w/ 2036(b) Voting Stock: 
i. D and B each own 50% of the corp.   

D  (  B’s CH (B+T TTE’s)    30% of X.

B (  D’s CH (D and T TTE’s)  25% of X

ii. RECIPROCAL TRUST DOCTRINE: 

· Grace – not fruitful that det whether B and D bargain for this.  Sct- will cross to extent of equivalent value. 

· §2036(b): Doesn’t apply b/c parties have not retained voting control of stock transferred.  Attribution rules don’t apply. But they retain control as TTE’s of CH’s trust w/o including in gross estate.

·  Reciprocal Trust: the transfer of 25% to D’s children will likely be deemed a ‘virtual’ transfer.   

6) Sec 2039 – Annuities
7) LIFE INSURANCE  
i) §2042: Proceeds of life insurance policies on D’s life are includible in gross estate if proceeds are: 

a) Payable to (or for benefit of D’s estate); 

b) Payable to any other beneficiary, but only if D possessed ‘incidents of ownership’ in the policy at the time of death.

ii) Note: doesn’t apply to policies owned by D on lives of others, which is governed by 2033.  If D dies and owns life insurance on spouse, child, 2042 doesn’t apply.  

iii) ANALYSIS: 
a) What Constitutes Life Insurance?
(1) Life Insurance Risk Test  - Whether arrangement comprehends a “life insurance risk” – econ risk of death must be shifted or distributed.  By you paying prem on your life, you are shifting econ costs someone else- others that bought the life ins.  Helvering v. LeGierse.

(a) Commercial Contract Unnecessary- Any arrangement that shifts or distributes econ risk of death taxable under 2042.

Eg: Terconawon - death benefit payable to survivor of a member of NYSE = life insurance – econ risk of death was dist among members of exchange who were prev. assessed to provide a fund for pmt of benefits.  
(b) Includes Accidental Death Policies
(c) Examples of Death Benefits NOT taxable as life ins:  life insurance-annuity packages, endowment policies or retirement income policies that have matured.
b) The taxation of Life Insurance Payable to Estate.
(1) Taxable even if D didn’t pay premiums or retain incidents of ownership.

(2) “Or for Benefit of Estate” – taxable if dist to beneficiary who is legally bound (TTE) to apply proceeds of discharge of obligations of D’s estate.

(3) State Law Impact- Some states require proceeds to be paid to designated survivors, and not estate.  In this case, not paid to D’s estate.

c) Taxation of Proceeds Payable to Someone Other than Estate
(1) Scope of Incidents of Ownership §2042(a)(2)
(i) NOT- payment of premium.  

Eg:  W takes out policy on H.  W is owner and beneficiary.  H just signed paperwork and medical tests.  However he pays premium.  He has no incidents of ownership.    
(ii) D is Trustee (Co-TTE) of Life Insurance Trust.  Anyone else OK (including a relative of D, just not D).  

(iii) Insured has power to

1.  control the existence of the policy,
2.  to rearrange the econ interests therein,  or to 

3. affect the benefits payable thereunder.  Treas Reg. 20.2042-1(c)(2).  

4. Rt to designate beneficiaries, rt to borrow against policy, assign/pledge policy Cf: rt to div – reduction in premium cost.

(iv) Right to surrender policy; 

(v) Right to Borrow against policy.

(vi) Rt to Affect Time & Manner of Enjoyment-  eg- Rt to select a settlement option.  

(vii) Reversionary Interest-  Is an incident of ownership if value of interest EXCEEDS 5% of the value of policy immediately prior to D’s death.  Any possibility that policy will return to D’s estate or subject of testamentary disposition.  

1. Watch out for disguised contingency – that has reversion.

(viii) Deemed Incidents of Ownership:  Corporate Owned Policy on Life of Insured
a. GENERALLY: When someone else takes out insurance on life of D, not includible in D’s estate.

Eg: W takes out policy on life of D, and names herself beneficiary.  He possesses no incidents of ownership.

Eg: Even when trust takes out policy- not includible.  See below.
b. Applies when:  Reg 20.2042-1(c)(6)
i. Insurance- Corporation takes out insurance on life of D.
ii. Controlling SH: D owned 50% or more of Corp. 

iii. Corp’s net worth not increased-  Due to proceeds of policy after D’s death.  (Other person named as beneficiary) 
c. Result:  Incidents of ownership attributed to shareholder. Policy includible under 2042.  

Eg:  Controlling SH, corp takes out policy on his life, but beneficiary is SH’s W.  Since proceeds go to her, worth of co not increased when SH dies.  So includible in SH’s estate.
(2) Whether D Possessed Incidents of Ownership At time of Death.
(a) No retention required.  Eg: X has policy on D & gives incid of ownership.
(b) Either Alone or In Conjunction with Another. Joint pwr w/ another is taxable

1. Exercise of Rights Irrelevant-  As long as D had possession of incidents of ownership.
2. Impossibility of Exercising Ownership Irrelevant-  So long as D had the incidents of ownership doesn’t matter its impossible for him to use them.

--Noel-  D gives W insurance policy on his life (W is bene).  Gets on plane and it crashes. He has incidents of ownership even though impossible for him to change bene’s on plane.
(c) Insurance Trusts -  terms of policy and trust instrument will det whether insured possessed incidents of ownership.  D can’t retain any incidents either in the trust or the policy.

1. Trust Purchases Policy on D’s life-  D sets up trust.  Directs TTE to buy insurance policy.  D negotiates terms, told TTE which policy to buy, even pd premiums.  But TTE applicant and owner/beneficiary.   

a. RULE: If D never possessed incidents of ownership, doesn’t matter.  No constructive ownership.  Hedrich.

(d) Assignment within Three Yrs of Death-  If D transfers incidents of ownership w/in 3 yrs of death proceeds will be included in estate under 2035(a)(2).    

1. H: Client wants an insurance trust.  If you are transferring CURRENTLY owned life insurance – have to live more than 3 yrs.  If not sure of that, trust will be brought into estate in 2035. 

2. Be sure that D had INCIDENTS OF OWNERSHIP w/in 3 yrs of death.    Eg: hypo above where W took out policy.  D never ‘owned’ policy so 2035 won’t apply either.

d) Amt Includible- Generally, the entire amt is included in insured’s estate.   Taxation of Life Insurance that is Subject to Community Property Laws
8) GIFTS MADE W/IN 3 YEARS OF DEATH  §2035
--Gen doesn’t apply to gifted property b/c the gift tax and estate tax are unified.  Since we are going to tax the gift anyhow, no point in taxing sm amt due to appreciation of the property.

a) GROSS-UP RULE:  

i) §2035(b)-  , Gift taxes pd (or payable) w/in 3 yrs of death are included in gross estate.

(1) Purpose-  Closes death bed transfers - tax savings result if the gift is not included in D’s estate since the estate gets a credit for gift taxes paid, thus shielding that amt of tax from the gross estate. 

(2) Rule applies even if donee pays for tax.

(3) Applies to SPLIT GIFTS:  §2513
(a)  If D’s spouse makes a transfer, the spouses elect gift-splitting, and D dies w/in 3 yrs, tax D paid will be pulled into D’s estate under 2035(b)

(b) Split gift – gift of prop made ½ by H and ½ by W.   For separate property, spouses can elect split gift treatment. 

b) Transfer or Release of Taxable “Strings” w/in 3 Yrs of Death: §2035(a)

-Even if T gives away property or relinquishes power w/in 3 yrs of death w/ respect to property that WOULD HAVE BEEN INCLUDED under 2036, 2035, 2037, 2042  -- INCLUDABLE.

i) Transfer of property w/in 3 yrs of DOD: or relinquished pwr w/ respect to any property, during 3 yr period ending on date of D’s death, and 

(1) “Transfer” – 

(a) Look for “Transfer” of interest w/in 3 yrs that would otherwise take it out of estate.

Eg:  D (  1/3 D (life) (  H or H’s estate.  D later gives life estate to X in 2003, dies in 2004.  Although not subject to 2036, includible under 2035.
(b) Sale of Interest in 2036, full value of the property is taxable less consideration received in D’s estate under 2036.  (Allen)
ii) Type of Transfer: Value of such property would have been included in D’s gross estate under 2036, 2037, 2038, 2042 THE PROPERTY IS INCLUDED IN VALUE OF GROSS ESTATE.  

(1) Life Insurance- If D gives ENTIRE interest away.  But transferred w/in 3 yrs of death – FACE value of policy is includible!!  Not based on replacement cost/interpolated term reserve b/c cash value of policy is now payable when D dies.

Eg:   In 2003, D gives away policy (doesn’t retain ownership, and estate is not named beneficiary- so that 2041 doesn’t apply), but dies in 2005 (  Includible in his estate.

9) Exception:  CONSIDERATION
1) CONSIDERATION-  §2043:  Estate tax reaches gratuitous transfers only.  Transfers for “a full and adequate consideration in money or money’s worth” are not taxed.  (2036, 2037, 2038 doesn’t apply)
a) Partial Consideration: Part sale, part gratuitous 
i) Where property is transferred for less than an adequate and full consideration in money or money’s worth, then the amt by which the FMV of property at date of death exceeded the value of the consideration is a gift.  §2043(a).  
b) Measure of Consideration-  “Money or Money’s Worth”  Must constitute the economic equivalent of the property transferred.  Adequate consideration for an enforceable K-not enough.
i) Eg:  Antenuptual agmt based on promise of marriage or agmt not to contest D’s will may have enough for consideration, but these agmts can’t be reduced to economic terms, they don’t constitute money’s worth.
ii) F:  H sets up trust, in consideration for relinquishing dower rts, and promise to marriage.  Ct: Both are not ‘consideration for $$ or $$’s worth
c) Consideration Must Move to D.  Consideration has to take the form of a benefit to T.  Its not enough that transferee suffers economic detriment.

i) Commr v. Wemyss-  X was beneficiary of a trust established by her 1st H, Trust prov: no longer bene if remarries.  D proposed to marry X, and created a trust for X in consideration upon marriage.  X suffered econ detriment, this consideration was insufficient, b/c T got no economic benefit out of the bargain.

d) DISPOSITION OF TEMPORAL INTERESTS: 
(1) Disposition of Life Estate
(a) Situation:   X (  X (Life) (  R.   X later sells life estate.
(b) 2036 & 2035: Subsequent Sale of Life Estate – Entire Amt of Property INCLUDIBLE less consideration received.
1. Sale w/in 3 yrs of death:   2035 brings back property that is transferred w/in 3 yrs of death of 2036 applies.

2. Sale Before 3 Yrs of Death  Still includible.  Under 2036 Includible in estate if X held life estate ‘at anytime’.  Under Allen.  This is even true if X sells life estate!

Eg:   $1mil prop.  X sells life estate for $200k.  Includible amt: $800K.  Property includible less consideration paid. 
(2) Disposition of Remainders
(a) RULE-  So long as purchase of remainder is for consideration in $$ and $$’s worth, NOT includible in estate.

(b) Key Issue-  Focus on amt of consideration for remainder?  Is it equivalent value?  If not, include entire amt less consideration pd.

1. Grado:  W gives up ½ of CP to take under H’s will, she gets life income in H’s will (100% CP).  When W dies – she didn’t receive full consideration in $$ and $$’s worth.  Her ½ of CP is includible in her estate less the life interest in H’s trust. 

2. D’Ambrosia-  T sells remainder interest for $800K (FMV).  When T dies, remainder is out of T’s estate.  

3. Wheeler-  
e) DIVORCE- SETTLEMENT & TRANSFERS
(1) Support Rights-  Release of spouse’s rt to be supported by other spouse may be deemed adequate consideration for transfer tax purposes.  But, whether or not this is effective depends on proving value of “consideration.”  See below.

(2) Transfers Incident to Divorce:  Transfers made as part of divorce settlement and is incorporated into the divorce decree is not a estate tax transfer.

a. Agreements in Contemplation of DIVORCE §2516—
1. Applies when: 
a. Where H&W enter into a written agmt relative to their marital and property rts, and 
b. Divorce occurs, w/in 3 yr period beginning on the date 1 year before such agmt is entered into, or 2 years thereafter, 
i. Eg- H&W make sep agmt 3 yrs before divorce decree entered.  Doesn’t fall w/in window.  Sep agmt has to be entered into 1 year after dirvorce.
c. Content of Agmt: any transfers of property made pursuant to the agmt: 
i. Settlement of Marital Property:To either spouse in settlement of his/her martial or property rts; or
ii. Support Pmts: To provide a reasonable allowance for the support of issue or the marriage during minority, 
d. Ct Approval NOT Necessary.
ii. Effect: deemed to be transfers made for a full and adequate consideration in money or money’s worth.
b. Harris Doctrine-  (fallback) Can use for separation agmts w/o divorce.
1. RULE-  Where H&W, in contemplation of divorce make agmt, that is conditional upon approval of ct, & Ct approves of the agmt – NO gift.  (No inclusion in estate tax either)   
2. McMirtry-  Divorce Decree Issued: Even if NOT conditional upon approval of divorce ct if ct issues decree – still not a gift.
a. Transfer after decree issued.  Can’t be before.
b. Eg: W divorces H, awarded $50K in settlement of dower rt.  If ct approves settlement- consideration supplied & deductible if estate pays W.  Cf: no ct approval dower rt is not cons & non-deductible.  
ii. Separation Agreement:  : Ct Approved of Separation Agmts= Consideration. RR 61-60
iii. Support Obligations:   If $$ given satisfaction of duty to support = consideration.  RR 68-379:    

1. Amt of Support-  no exact number.

2. Use of Authority-  In contemplation of separation, where ct doesn’t approve of the agmt.  

3. Cf: dower, curtsey and mar rts, (property interests)  are taxable gifts.  

c. Gift to Children Potential?
1. Watch out for-  Settlement agmt – where 1 spouse gives up more than other, and CH getting $$.  This may be a gift to kids!  
2. H:  W gives up dower and support rts for $300k, in exchange, H sets up $350K trust – W(life) (  adult Kids.  Agmt approved by ct.  Extra $50K is a gift to kids.  This is a gift to kids.  
a.  Note that since ct approved, W giving up dower rt for $$ = consideration from husband.  No gift.  
b. Extra $50 K that both H and W relinquish is a gif to kids.  No support obligation to adult kids.   
(3) CP for CP-  If spouses transfer properties of equivalent value, there is always adequate consideration b/c each spouse owns ½ of each property.

(4) Deductions-   Note that since these transfers have “consideration in $$ or $$’s worth.” If estate pays them, they are promises that are deductible.  Don’t fit w/in exception.
f) Exception: RELEASE OF MARITAL RIGHTS-  §2043(b)(1):

i) Inclusion-  Entire property Includible-  dower, curtsey rights spouse holds does NOT diminish D’s interest in property.  §2034.  

ii) RULE: Release of dower, curtsey, or other marital rts by spouse in D’s property or estate is not “money or money’s worth.” Even if it does enrich the estate.

(a) Effect: Include property, however get marital deduction.  §2056.

iii) Not Deductible-  B/c this is not claim or rt in $$ or $$’s worth.

Eg:  H&W enter into agmt that W will give up dower/curtsey rts for life estate in ½ of property owed at death.  She is giving up value, that enriches estate, but under exception entire amt of dower/curtsey is includible.  So is ½ of life estate D wills.  Get marital deduction, but not a deductible claim. 

g) BUSINESS TRANSACTION EXCEPTION-  Reg 25.2518.8:

(1) RULE:  Sale, exchange or other transfer of property made in the ordinary course of business: 
(a) bona fide, 

1. What Did D Believe was FMV?   Reasonableness not at issue.

(b) At arm’s length, 

(c) Free from donative intent

1. Transfer to family member-  Unlikely that this exception applies. Even if it looks like D erroneously believed in low FMV.

(d) EFFECT: will be considered made for full and adequate consideration.  

ii) This is true even if T doesn’t get full value for property transferred.  But we won’t second guess D’s business jdmt.

10) VALUATION
a. When to Value 
a. General Rule-  At Date of Death  2031(a)

i. Note: its ALL DOD or ALL alt valuation.  

ii. When to Value v. What is Valued:   Although you can use alt valuation date, still det INCLUDABLE amt owned AT DOD.  

Eg-  DOD- 3/31.  Corp bond w/ FMV of $95K DOD, $82K 6 mo after.  Interest coupon of $3K issued on 7/1.  ½ of interest is attributable before death, ½ AFTER.  Include $1500.  Cf: would use alternative valuation date here - $82K for estate tax purp.  Notice we have 2 assets: interest + principal.
b. Alt Valuation Dates –

i. Analysis-  Asset by asset- list out DOD value & Alt Valuation.

1. If total for alt val is lower: then Executor can make the election.
ii. Distributed Property: Property distributed, sold, exchanged, or disposed of w/in 6 months after DOD, valued as of the date of distribution, sale, etc. §2032 (a)(1)

1. For sale, loss, destroyed prop, etc..

ii. Property in Possession of Estate-  6 months after DOD. (a)(2)

iii. Limitations: 
1. Mere Lapse in Time Can’t use alt valuation dates. Cf: change in mkt value.  2032(a)(3)

Eg: Annuity- val of life income pmts, must value at DOD.  In 6 mos annuitant is 6 months older, closer to death.  This change is due to mere lapse in time.   

Eg: D(  D (life) (  A or A’s estate.  A dies first, and then D, 3 months later.  When valuing A’s rem interest, the alt valuation date is full FMV of property- FSA interest.  Cf: DOD- it’s the actuarial value of trust based on D’s life.
2. Election Must Reduce Gross Estate AND Estate Tax   2032(c):

a. All Or Nothing-  Compare DOD value and Alternative Valuation for All Property and Estate and determine whether which will lower estate tax as a whole.  (Can’t tell if you use alt valuation date by looking at 1 asset)
b. Situation: W gets MD, estate tax amt doesn’t matter. But get stepped in basis – higher value of estate tax and high stepped up basis for income tax.

iv. Specific Types of Property
a. Generally At FMV:   Price at which prop would change hands bet a willing B and willing S, neither being under any compulsion to buy or to sell and both having reasonable knowledge of relevant facts. 
b. Tradeable Stock- 

i. Rule: 
1. Mkt Open-  Mean bet high and low quoted selling price.  Reg 20.2031-2(b)(1)

2. If Mkt Closed-  Weighted average of mean trade figures for day before and after valuation date.  20.2031-2(b)(2) 

a. Weighted average: DOD is closer to which trade date? 

3. Brokerage fees-  Can deduct as admin fee.  20.2053-3(d)(2)
ii. Discounts-   Standard gen: What would person be willing to pay?
1. Unregistered Stock-  Security not freely transferable. Estate of Brownell (factual analysis) 
a. Estate of Brownell-  Large block of unreg stock. 

i. Hypothetical Shares:  How much would it cost to register shares?

ii. Is Co Willing to Register?  Co unwilling to register, defeats this valuation meth.
2. Blockage discount- 5-10% (larger ownership of thinly traded interest get higher discount.).  

a. D won’t be able to sell at once & high supply of stock in mkt will drive price down.  Reg 20.2031-2(e)

iii. Premium-  
1. Control of Co-  Pay higher price b/c purchaser wants to get ‘control’ of corp. 

c. Unlisted Stock and Securities-   Closely-held business stock.

i. Standard: How would investment banker value?  Valuation of business interest.  Valuation very speculative, even w/ experts.
ii. RR 56-60 Factors/Reg 20.2031-2(f)(2)-  When selling, bid or asked prices unavailable:

1. History of co

2. Earnings capacity of co

3. Book value of stock & fin conditions of business

4. Assets

5. Market of Industry

6. Good will and intangibles 

7. Mkt price of stock of corps enaged in same/sim line of business.

iii. Starting point-  

1. Stock value   X   Price Earning Multiple  X   # 0f shares
a. Eg: 10 times price earning multiple.  Stock value at 10.  10X10.

2. Adjustment: Discount or premium as above.

iv. Buy/Sell Agreement: §2703(a) For valuation purposes ignore: 

1. Rt to acquire/use prop at price less than FMV; or

2. Restrictions on right to sell.  
3. EXCEPTION: Option, agmt, rt, or restriction that meets following are OK : §2703(b)
a. Bonafide business arrangement;

b. No Gift to Fam-  Not a device to trans members of property to D’s family through gift;

i. Likely fam trans will never saitisfy §2703(b)

c. Terms -  look like arms length transaction.
4. Practice Problem-  Buy/sell specifies price ($50).  Svc determines that §2703(a) applies, not (b). So FMV valued at $100.  Now, exe only gets $50 based on K, but has to pay estate tax on $100.  Prov should say: “FMV,” even if doesn’t answer Q of value.  Especially in family setting.  If in business setting, more comfortable using §2703(b).

d. Dividends.   Reg 20.2032-1(d)(1)

i. When is Div Part of Estate?  On Ex-Dividend date. 20.2033-1(b)

1. For pub co’s 5 days before record date.
ii. Ex-Dividend Date before DOD-  “Included Property” in gross estate.

iii. Ex-Dividend Date Alt Valuation Period -  

1. Generally: Not includible “excluded property” & shouldn’t be valued 

2. Unless does not ‘reasonably rep’ the same “included property” at DOD, except to extent out of E and P of corp.

Eg:  100 SH, 2% stock div, so 102 shares total.  Not incl.

Cf-  10 for 1 split.  1 share now is 10.  10 shares includible

iv. IRD Deduction-  If Div is IRD & includible in gross estate, can get deduction on 706 for amt of dividend includible.  
e. Mutual Funds
i. Open-Ended:  Net Asset Value.   Corp. constantly issues shares. Corp will buy back at NAV on any day.  20.2031-8(b)(1)

ii. Close Ended:  Mean between high and low on Valuation date.  Fixed number of shares- similar to stock.

f. Notes
i. Rule-  Value Note by:   Reg 20.2031-4

1.  Unpaid principal + 

2. Interest accrued at DOD. 

a. State interest separately on 706.

ii. Unless:  Lower value or worthlessness 

1. Drop in value-  due to interest rate, date of maturity, etc.

a. Discount/Premium: But if interest rate is actually higher or lower than market rate, the face amt is discounted or add premium.

i. Exception-  

1. Premium- debtor can prepay amt. 

2. Discount-  Demand Note:  Maker can demand pmt.    

2. Uncollectible-  Due to insolvency, etc.

3. Security on Note- insufficient to satis obligation. 

g. Personal Property
i. RULE-  Retail Value of item with same/similar description would sell for to gen public. NOT what particular item would sell for.  RR 65-19, Reg 20.2031-6(a).  

Eg-  Blue book value of car.  Not what actual car sells for.
1. Exception-  Public Auction.   FMV is auction price.  

ii. Income Note-  General bequest: any value due to registration, or other costs incurred is income to beneficiary.  Cf: specific bequest: no income.  
h. Temporal Interests
i. Vested Remainder w/ Life Estate Retained.  D (  D (life) (  Rem A
1. Remainder Interest-  When A dies, D still alive.  What is included in A’s Estate?  
a. Use Alt Valuation Date?  Have to use DOD.  Can’t use alt valuation – it’s a mere lapse in time.
b. Amt Included-  Entire amt of trust at A’s DOD.  Life estate valued at 0.  But have to wait till D dies, so we need to calculate present value. §2702
c. Get Rate-  By age (round up or down by month) and 120% AFR at DOD.  Use table S.   Reg 20.2031-7 
d. Calc-  Rate X Amt Included
e. Note-  D at time originally created trust, he made a gift of remainder interest to A.  See valuation.
ii. Annuity-  Converse of the vested remainder.  Measuring right to payments based on someone’s life.  
Eg-   X has obligation to pay D or D’s estate $$ for life of W.  To value, D’s interest, we need to determine how long W will life.
a. Similar Analysis as above.  
i. Except Rate is: 
1.  Life Annuity:  1  -   Rate (Table S, 20.2031-7); or
2. Pub 1457-  Actuarial table for termfor yrs, life estates, etc.
ii. Calc-  Rate   %   .1   X  Annual Pmt  
b. EXCEPTION- Impending Death.  Death clearly imminent.  No reas possibility of survival for more than brief period.
Estate of Mclendon-  10% chance of survival-  Death not imminent.  
11. Credits:   

i) Unified Credit 

ii) State Death Taxes Paid

(1) Pick-up Tax states can asses on D upon death & estate gets credit on that amt.
(2) Amount of Credit-  
(i) Determine: how much State Tax Paid?
(ii) Adjusted Taxable Estate -  D’s taxable estate - $60,000    §2011(b)
(iii) Determine Credit Amount: Table §2011(b) based on Adjusted Taxable Estate
(iv) Compare-  Credit is lesser of -Credit Amount and State Death Tax Paid.  
(v) Apply Percentage Reduction per §2011(c)(2):  
1. In 2004- Only get 25% of credit.
2. 2005:  No credit at all. §2011(f)    
3. Amt not allowed as Credit treated as a deduction under §2059.
(3) Decedent has property in Multiple States.   
(a) Generally should mirror the amt of state death tax unless 1 state assess tax on an amt greater than proportionate interest within that state.
iii) Previously Taxed Property   §2013
(1) Situation: gives relief when 2 people die w/in close proximity.  Credit for tax PAID by previous decedent.  
(2) ANALYSIS: 

(i) Timing of Death:  Transferor dies w/in 10 yrs before (T dies 1st)  OR 2 years after (R dies 1st)  recipient’s death.   
1. Eg: “2 yrs after”.  A (  A (life) rem D.  D dies first.  When A dies, since interest is included in A’s estate, D can get a credit for estate tax pd in A’s estate.  
(b) Is property includible in both estates?
1. Make Sure “Property” is Includible:
a. Rule: Beneficial Interests,  gen pwr appt.  §2013(e)
i. Unexercised Gen Pwr- is “property”: remainderman gets CR
ii. Special pwr is not “property”; tax only pd once- no credit.
(c) More than 2 deaths
1. A  (  B (  C .  
a. All die w/in close proximity.  Each will get a credit if the person that they derived interest from paid tax.  Eg: C got from B.
b. Analyze as 2 separate steps:  (1) A ( B; (2) B (  C
(d) Who died first?  Has to pay tax.
(e) 2nd to die.  Gets credit.
i. Computation of Credit-  Set forth in §2013(a)-(c)
12. EXPENSES, INDEBTEDNESS AND TAXES.  
i.  2 Types of expenses: 
(i) 1st category: payable out of property subject to claims of creditors.   (out of probate property).  
1. Time limit- w/in 9 months of DOD.
(ii) 2nd category: Deductible if payable out of probate estate.  
1. Time limit: paid w/in time w/in running of statute of limitations. 
ii. TYPES OF EXPENSE: 
a. Funeral- tombstone, burial lot for D or members of family.  
i. Reg: If someone purchased prior to death a plot for himself, and place members immediately for family, NOT property includible in gross estate. 
b. Administration Expense- 
i. Standard- Estate of Vadder.
· Not Approved by Probate Ct-  Never Deductible.
· Approved by Probate Ct-  Deductible if actually and necessarily expended.  

ii. Types: 

1) Real Estate Sales-  Unclear.  Ct in Vadder- ok.  
a) Eg-  D’s will leaves T house.  But T doesn’t want it and asks beneficiary to sell it.  
b) Factor-  
i) Trust say dist in kind or sale OK?
ii) Is holding prop good for trust?  Eg: not good for trust to hold prop and that’s why sold?
iii) Joint tenancy w/ survivor?  Probably nondeductible b/c property is not part of estate.
2) Executor’s commission, must be appropriate under state law
3) Atty’s/accountant’s fees
a) Generally-  If expense approved by court, IRS generally won’t challenge.  However, they can determine what is reasonable (request records).  Estate of White.
b) Fee Above Statutory Amt-  Eg: will calls for extra fees.
i) Based on statute- Unlikely ct would approve of it.
ii) If they do-  necessarily incurred?  Probably not.  
4) Misc investment services/Expenses.
a) Eg-  TTE needs to borrow $$ to pay estate tax.
5) Note- be mindful of 3 yr SOL when taking deductions in amended return.
c.   Unpaid Mortgage.  If D is personally liable on debt.  §2053(a)(4)   
Eg:  Recourse:  Include full FMV of prop; and Deduct mortgage.  $1mil home, $200K debt.  Include house, deduct $200K.

Cf-  Nonrecourse: Include net value.  D takes mortgate subject to debt (not pers liable), include net value.  $800K.

d. Claim- debts and other legally enforceable claims asserted against the estate are deductible if represent personal obligations of the D that existed at time of death.  Treas Reg 20.2053-3(d) and

Eg: X sues D for slander & wins.  D doesn’t pay.  If estate pays, its deductible.  

Eg: unpaid income tax.

a)     LIMITATION:  Promise or agreement (contractual claims), it must be supported by “adequate and full consideration in money or money’s worth.”  IRC 2053(c)(1)(A).  
1. Rationale: D could diminish taxable estate by creating ‘obligations’ against herself as gifts.
2. Eg: D promises S to pay her $25K if she doesn’t get married till 21.  She later sues to enforce claim and wins.  D dies, claim unpaid.  No deduction b/c promise no consideration in $$ or $$’s worth.
iii. LOSSES-  Estate can claim loss from fire, theft, casualty, if not compensated by insurance.  §2054
--LIMITATION:  If loss value is reflected alternative valuation used in §2032, then can’t deduct loss.  

Eg: DOD – property worth $100K.  After fire, $60K.  If we use alternative valuation of $60K, can’t deduct loss.  Cf: DOD value used - $100K, then we deduct $40K loss.  
13. DEDUCTIONS: 
a. CHARITABLE DEDUCTION
(a) RULE-  Unlimited charitable deduction.  §2055

(b) LIMITATION-  §2055(e)
1. Disallowance for TEMPORAL Split Interest bequest for charity or individual.   
 Eg: D (  A (life) (  Charity – disallowed.

Eg:  D (  Charity (income for 10 yrs) (  S.  disallowed.

Eg:  D (  A and Charity as tenants in common- ½ char ded.  
a. Unless- 
i. Charitable remainder annuity trust.   (Like GRAT)  
ii. Charitable remainder unitrust   (Like GRAT)
b. MARITAL DEDUCTION
Rule:  Unlimited Deduction is allowed for Net (less debts, expenses, taxes that burden property) property that passes from to surviving spouse upon D’s death.
i) Requirements: 
(1) D Leaves Property to Spouse
(a) Marriage-  Married under state law.
(2) Surv Spouse is US Citizen or Resident
(a) QDOT.  1 TTE is US citizen/resident.  
(3) Passing Requirement:  Interest in property must have “Passed” from D to Suriving Spouse by will, operation of law, or otherwise.  

(a) Whenever SP Gets Possession of Property-   Any situation where surviving spouse acquires property from D, if the property is included in D’s gross estate.  §2056(c)

(b) Disclaimer-  

(i) If Spouse disclaims(  Deemed not to “pass” to spouse.  NO marital deduction.

1. No Gift Tax:  spouse doesn’t pay gift tax on transfer.

(ii) If Someone (Incl Spouse) Disclaims and Spouse gets property (  Deemed to “pass” to spouse.

1. Eg:  D (  Spouse.  Spouse disclaims and under intestate law ½ spouse, ½ CH.  ½ Spouse = marital ded.
(4) Interest Must be Deductible Interest-  Only deductible interests that pass to SS qualify for marital ded.

(a) Non-Deductible Interests: 


1. Interest NOT Included Gross Estate
2. Interests Deductible under §2053  (otherwise deductible property)
3. Losses
4. NONDEDUCTIBLE TERMINABLE INTERESTS. 

a. Terminable Interest - Interests that terminate or fail upon:

b.  Lapse of time OR Happening of some event
i. Eg: term for years.

Eg: life estate, annuity, Sp doesn’t get prop unless she survive close of estate, 
Eg- Widow’s allowance.  Under state law, SP gets allowance until estate is dist.  Terminable Int.  No marital deduction.  Jackson.

c. Deductible Terminable Interests:
i. Although terminable, these interests are deductible.

ii. Examples:  Patents, prop w/ lim life, bonds, notes, estate trusts 
d. Nondeductible Terminable Interest:   Terminable interests ARE deductible except 2 below: §2056(b)
i. Interest Passing to 3rd party: Prop passing to surviving spouse also passed to another person & other person may posses the property after the surviving spouse’s interest.

Way to Spot-  D limits Surv Spouse’s consumption of the property for benefit of 3rd party after surv spouse dies.  
Eg D (  Sp (life) (  CH      Nondeductible.  

Cf:   X (  H (life of X) ( R.  Deductible.  Property is not ‘passing’ from D to 3rd party.  R got interest from X.  

Eg:  mirror wills of H&W- life interest and then to kids.

Eg: Contract for will.  Not to consume all prop & leave to kids.
ii. Executor Required to Acquire Terminable Interest-  D’s will directs the exe to use estate property to acquire interest for surv spouse.
e. Terminable Interest EXCEPTIONS: 
i. Survivorship Exception- Surv spouse survivesD for period of up to 6 months or dying from common disaster.  §2056(b)(3)

Eg: H’s will provides 5 and ½ mo survival req for SS to take & SS dies.  S dies 1 mo later, its nondeductible terminable interest.
Eg:  SS required to survive at close of estate admin.  This could take longer than 6 mo.  Not deductible.

ii. Life Estate + Gen Pwr of Appointment
H  (  Sp (life)  (  SP Gen Pwr
1) Income: SS must be entitled to all income from estate, payable annually
2)   General Pwr-  spouse can appoint to spouse or sp’s estate by will or gift.

3) Interest now included in S’s estate-  Under 2041.  D retains life estate + gen pwr appt.  Enter amt includible in estate.
iii. Charitable Remainder Trust 
iv. QTIP ELECTION  §2056(b)(7)
H (   Sp (life)  (  CH

1) Definitions: 

a) Qualified Terminable Interest Property- prop that passes from D, which surv spouse has qualifying income interest for life, and D’s executor makes election.
b) Qualifying Income Interest-  Surv spouse is entitled to all income of prop & no other person has pwr to appoint any part of the property to anyone else other than surv spouse, except surv spouse may be granted pwr of appt if this pwr exercisable only at or after surv spouse’s death.
2) REQUIREMENTS: 

a) Election-  D’s exector makes election on D’s 706.  Irrevocable.
b) Passing Requirement:  Same as above. 
c) Income Requirement:  Sp must be entitled to ALL income from property at least annually.
i) Specific Portion- of trust is OK.  Eg ½.   §2056(b)(10)
(1) Expressed in fraction or %.  No $$ amts.
(2) OK to elect up to amt to get estate tax to 0.
ii) Assignment of Income-  If surv sp assigns income, gift of entire trust.  §2519
Eg: SS assigns property for 2 yrs.  Gift of entire trust.
d) Power of Appointment:  NO person, (Incl spouse) may have power to appt property away from SS.  
i) Cf: OK if 3rd party can appoint prop to surv spouse.
ii) OK if Sp has special testamentary pwr of appt.
iii) OK if 3rd pty has special or gen pwr after spouse’s death.  
3) EFFECT-  
a) Qualifies for marital deduction. Entire trust becomes part of Surv spouse’s estate (subject to estate tax)  2044(b)
b) Tax on 2nd Death-  Estate is entitled to reimbursement from remainderman for testate taxes attributable to QIP prop’s inclusion. §2207(A)
i) Exception-  Waiver of rt to Reimbursement   §2207(A)(2).  Will has to indicate the intent to waive rt to recovery from trust for tax.  
c) Satisfaction of Pecuniary Marital Bequest: In-kind Distribution Problem.
Situation- In kind dist valued at time of dist shifts post-death appreciation from SS to residuary legatees (legagees get appn).  And in contrast legatees get less property if it depreciates.  Essentially b/c spouse’s gift is fixed. 
i) Income Tax Consequence-  Gain for inkind dist:  
--Obligation discharged - Basis
ii) Asset Declines in Value-  SS receives disproportionate amt of assets.
iii) Both problems above could be solved w/ using DOD values to satisfy bequest.
iv) RR 64-19:  Marital ded disallowed if: pecuniary bequests that are satisfied with estate tax values (DOD).    Requires satis using date of dist value.  Don’t want exe picking which assets to give to spouse now that we have hindsight of whether property has appreciated/depreciated after DOD value.  OK to do this, but then you have to use date of dist value.  
 Eg: have stock worth $1milion DOD, but at date of dist its worthless.  Would want to give that to surv spouse’s QTIP.  Satisfying the $1mil, pushing lots more assets into bypass (estate tax free).
(1) Allowed Only if: (otherwise marital ded allowed.  Applicable state law or provisions of will require fid to distribute to SS either: 
(i) Assets having aggregate FMV on date of dist not less than amt of pecuniary bequest as finally determined for fed estate tax purposes; or
(ii) Assets fairly rep of appreciation or depreciation in value of all prop avail for dist in satis of pecuniary gift.  
Eg: H’s executor gives W stock w/ a FMV of $900K and basis to estate of $1mil.  No marital deduction allowed.
**Way around this: use cash.

d) Administrative Expenses-  

(1) GENERAL RULE-  Where D’s will or local law requires marital bequest to bear cost of paying admin expenses, the amt of marital deduction is reduced.  
(a) Effect-  To allow both would be a double deduction.  
(2) ISSUE-  Can admin expenses be deducted under income tax (§642(g) election) & paid out of income generated by interest  passing to surv spouse? (subject to marital deduction)   
(a) RULE:  Reduce marital deduction to extent of material limitation on surviving spouse’s right to income.  Hubert v. Commr’.
1. Management Expenses-  No Reduction to Marital ded.  Expenses incurred even if D had not ided and incurred in connection w/ investment of estate assets  OK.
2. Transamission Expenses-  Reduce Marital Deduction.  Exp incurred as a result of D’s death, such as collecting D’s assets.  Eg: executor comm/atty’s fees.
3) GIFT TAX
a) ELEMENTS OF TAXABLE GIFT:  Is it a taxable gift?  §2511-2514, 2516-2517, 251
i) Identity and Capacity of Donor and Donee: 
(1) Donor:   Any Individual – Resident or Nonresident.  §2501(a)
(a) EXCEPTION-  
1. Gift to political organization  §2501(a)(5)
a. Supporting Political Candidate-  
i. Reg 1.527-2-  Broad- fund maintained b single indiv is an “org”.
ii. Government- Contributions to persons other than pol orgs as gifts despite donor’s motive to promote social/pol goals. 
iii. Stern-  If made to protect investment interests, this is adequate consideration – No gift.   
2. Gift of intangible property by nonresident, not US citizen.  §2501(a)
a. Exception to exception-  Individuals that lost citizenship w/in 10 yrs of date of transfer unless loss did not have tax avoidance motive.  
(b) Donor Has Duty to Provide Support- no gift.  Obligation of support (child/spouse) under state law.
1. Amount of support-  Depends on Donor’s net worth/earnings. 
       

      Eg:  F pays for Daughter’s tuition.  This may be a duty of support.


Eg:  Janitor gives W mink coat.  Taxable gift.  Cf: millionare does it- its duty of support.


Eg-  H purchases for W stock. Investment always gift, never part of support.   (But get marital ded)
(c) Gifts As Shareholder.  If Corp gives gift to individual, SH treated as giving gift.  Reg 25.2511-1(h)(1) 
1. Annual Exclusions?  Unclear whether get exclusion by # of SH in corp (since all SH treated as gifting) or attributed to related party of donee.   
(2) Donee: 
(a) Donee Corporation-  Gift to corporation.
1. RULE-  Gift treated as to Shareholders.  
2. Note-  if shareholder makes gift to corp, it’s a gift to remaining SH. Subtract SH’s interest in gift.  
ii) Subject Matter of Gift:  

(1) BROAD SCOPE-  Whether gift is in trust, direct or indirect, real or personal, intangible or intangible.   §2511(a)
(2) Intangible Property-  Can be gifts by definition.  Notes, etc.
(a) Interest free/Below Mkt loan-  Gift unless charge AFR.  Dickman, §7872.
1. Calculation of Gift-  Principal loan – Pres Value of principal + interest pmts made on loan.  
a. What is AFR? Is interest charge higher or lower?  If lower apply AFR.
b. Interest = Present value discounted at AFR – Stated Redemption Price
2. Effect:
a. Donor-  
i. Taxable gift of interest
ii. Income Interest 
· Term Loan or Demand Loan-  Starts on day $$ given, and accrues at AFR rate, yearly.
· Demand-  Short-term.
· Term-  Look at term and compare AFR- short, mid, long.
· Disguised Term Loan-  Won’t work it’s a gift for full amt.  
Eg:  Instead of $200K gift, D ‘loans’ $10K at 10% per yr and tears up note.  $11K gift w/ exclusion.  Won’t work $200K gift.
(b) Gift in Form of Loan-  
(c) Guarantee of Loan-  Guarantee-  Is a Gift.    LR 9113009, LR 9409018
1. Valuation of Gift-  Unclear.  Full exposure to loan unnecessary.  How much ins co charge to guarantee loan?  Look at S’s creditworthiness.
2. Impact on Marital Deduction when D dies-  Reduce MD by loan guarantee above.  Potentially reducing it to 0.  
3. Actual Payment on Note-   Gift 
a. Possible Double gift?  Possibly, if pmt doesn’t reduce guarantee.
4. Way Around-  Instead of guarantee, charge AFR to borrower.
(3) Services
(a) RULE:  Services that have not ripened to cause of action is NOT a gift.  
1. Key Q-  Contracts issue.  Has service been performed w/o waiver?  Were svcs requested?  When “ripe”, becomes an intangible property.
2. RR 66-167:  Exe waives rt to commission is not a gift.    
Cf: doesn’t want to be paid & never waives- at some pt its a right.
iii) Sufficiency of transfer that will Attract Tax

(1) Completed Gift- D surrendered Dominion and Control  (Irrevocable).  Reg 25.2511-2(b)
(a) Timing of Gift: When as D surrendered Dominion and Control?  Matters as to amt of exclusion – 1 or 2 if gift made at yr’s end?
1. Mailed Check-  Effects time of gift – Y1 or Y2. 
i. Charity Donee (  Upon receipt by charity.
ii. Non Charity Donee (  At earliest time D has surrendered D and C.  
1. Gen- When check cashed (D can always change mind) unless its certified check. RR 96-56
2. Contracts-  At time contract signed.
a. Analysis: 
i. Lack of consideration for gift tax purposes)
Eg- Written agmt to marry.   
ii. Was agreement enforceable/valid?  (Based on local law) 

--If so – D surrendered D and C at time of gift.

(b) Disclaimer
RULE- If person disclaims prop, as if interest never transferred.  (NO Gift by Transferee)
1. REQUIREMENTS: 
a. Irrevocable/unqualified Refusal to Accept Property
b. Not Accepted ANY Interest or Benefits of Prop
c. In Writing, Received by Transferor or Legal Rep
d. 9 Months After: Prop Vests OR Person Turns 21
e. Disclaimant cannot direct interest of property
i. Even as Trustee.  Reg 25.218-2(d)(2)
f. Interest Passes Either To: 
i. Someone Other than Person Making Disclaimer
RULE-  If ANY of $$ disclaimed can go back to S, disclaimer invalid.  Look for rem int that will invalidate disclaimer.
Eg-  M (  S (life) + 20K (  D.  If S disclaims $20K, invalid b/c will still get money due to life income interest.  Valid if:  disclaim (1) Rt to $20K; (2) Rt to life income.

Eg-   M (  S ($20K) (  Rem D (life) (  Rem S or S’s CH.  Same thing.

Eg-  M (  S (20K) ( ½ D, ½ S.  To extent that D gets ½ of this interest, is Disclaimer valid?  Or Must NO Part of Interest pass to S?
ii. EXCEPTION: To D’s Spouse    §2518(b)(4)(A)
1. Rule-Spouse can validly disclaim any interest even if it reverts back to spouse.
2. Importance-  If S disclaims QTIP, amt that goes into bypass for S’s benefit is OK.   
3. Hypos above, if S were spouse, $20K disclaimer valid.
g. EXCEPTION- Even if under local law, disclaimer is not satisfied, OK for fed tax purposes if:   §2518(c)(3)
i. Written Transfer  of T’s interest in prop;
ii. Timely made;
1 year, 10 months – too late!  Has to be close to 9 mo.
iii. To Persons who would Receive Prop if Qual Disclamer Made;
iv. T must not have accepted any interest or benefits of prop.
2. What to Disclaim:
a. Undivided Disclaimer of Portion of Property-  OK.  §2518(c)(1)
b. Disclaimer of Specific Pecuniary Amt-  OK SLA there is segregation of disclaimed amt from gift.  Reg 25.2518-2(c)
i. T Must Disclaim Before Gets Any of Interest.  Or Disclaimer as to portion of gift is invalid.  
3. Importance-  In trust/will, if there is disclaimer provision, property bene (child) disclaims will go gift tax free to remainderman (GCH).  
(c) Revocation/Power to Direct Property-  
1. RULE: Revocable power retained – NO gift.   
H: A (life) (  Rem B.  D can change life income to C & rem to X.  incomplete gift.  
a. D holds pwr to revoke w/ 3rd party-  Incomplete gift.  D treated as having power alone.  Reg 25.2511-2 
i. Unless 3rd party has adverse, substantial interest in property (Complete – as to 3rd party).
Note-  If pty with adverse interest agrees to the direction of other pty- pty has to pay gift tax.
D (  A (life) (  Rem B.  D has pwr w/ A to give income to C.  C’s gift incomplete.  But A has complete control over property.  Gift to A. If A agrees to give inc to C gift from A too!
2. LIMITATIONS:   Completed gifts.  
a. Ascertainable Standard-  D retains power (as fiduciary) to revoke/spread income based on ascertainable standard.
i. Eg: Accustomed Std of living, Support & Maintanence.
ii. NOT: Happiness.  
b. Change Manner or Time of Enjoyment – Complete gift.  Prop definitely going to donee.    Reg §25.2511-2(d).
i. F (  A  (10 yrs) (  A or A’s estate.  F has discretion to accum income.  
(d) Temporal Transfers:   D (  A or B (life) (  Rem C or D.  D retains power to direct payments. 
(i) Analysis point – 
a. Look at each ‘gift’ separately
b. Has D has surrendered dominion and control.  Does D retain power to direct interest?
c. Factors: Death of 1 party, relinquish revocation  
(e) Life Insurance & K Upon Death
1. K UPON DEATH- Gift if D has control over disposition of contract.
a. Dimarco-  All employees get life insurance & don’t designate beneficiary.
b. Estate of Porter: B4 surgery, H entered into agmt w/ employer to pay widow comp if he dies.  
2. LIFE INSURANCE:  Does D still have Powers/Rts over Policy?  Is so, NOT complete gift.  
-See Oct 19 notes, p. 7-9 for cross-over Q on how life insurance works w/ estate, gift, and valuation issues.  Look over insurance problems from 10/19-lots of cross-over.
a. RULE -  If D has made an irrevocable beneficiary designation or Gifted Policy, whether D has made completed gift depends on whether he retains any power/rts under policy.
i. If Rights retained  (   No completed gift.
ii. If Rights NOT retained (  Completed gift. Note, even though bene takes at death, still gift at time beneficiary named.
--Watch for Subsequent Gift by Beneficiary!  

H: D gives policy on his life to S, but W is named beneficiary.  If S forgets to change beneficiary designation, gift of entire amt when D dies!  (At that pt, surrendered dom and control –before could change to anyone, including himself)  If policy pays out $1mil, gift of $1mil!!!   S needs to name himself, or he names someone else (valued at replacement cost or interpolated terminal reserve).  
b. Various rights: Reg 2041-1(c)(2)
i. Change Policy
ii. Pledge as security
iii. Cash surrender right
(f) General Power of Appointment §2514
1. RULE-  Release or Exercise of general powers of appt are subject to gift tax.  §2514  Virtually identical to 2041.  
a. Must Qualify as Gift- D must have surrendered D&C.  ie must be irrevocable.
i. Eg:  Trust created.  D has power to appoint remainder.  D appoints S, but still retains rt to appoint.  Since can change his mind, no gift.    

b. LAPSES-  Lapse = release.  2514(e)
c. Ex or release = deemed transfer of property.
i. 5 or 5 power- Amt exempt from gift tax to extent of $5K or 5% of property.  §2514(e)
--Combination w/ Crummey-  Provides beneficiary rt of withdrawl from trust to get annual exclusion.  But if bene doesn’t withdraw, its subject to gift tax.  But under 5 or 5 power, the amt of lapse is exempted up to amt of $5K or 5%.
d. D has Gen Pwr + Special Pwr over same property.
i. RULE-  Exercise of special power of apt is release of gen pwr.   Which creates taxable gift.  Reg 20.2514-1(b)(2)
Eg:  D given pwr  to appoint principal at death by will to anyone incl his estate & also power to appoint principal during life among her issue.  D exercises power and gives $200K to daughter.  Gift of $200K to daughter.  Even tho technically special power, treated as release of gen pwr= gift.
e. Difference bet 2514 and 2041-  2514 concerned w/ lifetime shifting of interests in property (gift), cf: 2041: testamentary dispositions or lifetime transfers w/in scope of 2035-2038.

iv) Lack of Consideration  
(1) GENERAL RULE-  Where prop transferred for less than adequate consideration, in $$ or $$’s worth, the amt of prop that exceeds consideration is a gift.   §2512(b)
(a) Promise Fulfilled that have No Economic Value-  Not Consideration in $$ or $$’s worth, No Economic Value Provided. Subject to gift tax.
1. Even though enough cons under K law for enforceable K.
2. Eg:  F promises to give D $$ if she stays unmarried until 21.  This is subject to gift tax.  No Cons in $$ or $$’s worth.
3. Eg:  Promise to marry.  
(b) Bad Deal Limitation-  No gift in sale/exchange made in ordinary course of business (Bonafide, arms-length transaction & free of donative intent).  Reg 25.2512-8 
1. Do NOT apply this rule to related parties.  
(c) See Estate Tax Section- Same Consideration Rules apply here!
b) VALUATION:  For gift of property – FMV value at date of gift.  §2512(a).
i) Generally Prop Must be Valued-  Even if value is speculative.  
(1) Estate context: Even if not subject to income tax b/c value is speculative, must valuefor estate tax purposes. Burnett.  Same result probably for Gift tax.
ii) Can’t Draft in Condition Subsequent-  To limit amount of gift.  Condition ignored.
(1)   Situation-  Determining value can be difficult. Attys try to draft in clauses that gift fails if it exceeds a certain amt.   (Proctor)
iii) Definition of FMV-    Price at which prop would change hands bet willing buyer and willing seller neither under any compulsion to buy or sell and both having reas knowledge of the relevant facts.
(1) Specific Property-
(a) Closely-Held Corp Stock-  How would Investment Banker value?  RR 59-60 factors above.  
(i) Premium-  Transfer of controlling interest by gift – increases val of gift.
(ii) Minority Discount:  if less than 50% gifted, question- how much.
a. Rationale-  Min interest worth less than owning 100% no control
2. Fractional Interest of Same Gift Valued Separately: Gift of prop valued separately from other gifts of similar property even if all gifts occur at same time.  RR 93-12
a. Eg-  Closely held corp – D owns 100%, gifts 4% to each of 5 kids.  Value at 4% not 20% (like you would in estate tax context= premium block).  
3. Donor Becomes Min SH Due to Gift-   Family corp situation, F &S. F has 60%, S 40%. If S gives 20% to S, F has given up minority interest.  But, family still has 100% control.  Still get discount.  Bright/Hofstra.
a. EP Bonus-  AT death instead of paying premium, D’s gift  creates minority interest for estate valuation purposes.  
(iii) Special Valuation: Transfer of Interest in Corp or Partnership
ESTATE FREEZE VALUATION - freezing current retained value of property (retaining pref shares that have fixed value) & younger generation gets common stock w/ little current value & small gift tax, but will appreciate over time (not includible in D’s estate).
1) VALUATION  §2701

a) RULE: Zero value to Applicable Retained Interest (frozen).  Subordinate interest (growth) is valued at full FMV of property.

i. Eg-  After reorg.  T gives CH 100% common, and retains 100% preferred.  Stock total value - $1mil.  Retention of pref is 0, and gift of $1mil common.    
2) 2 REQUIREMENTS FOR §2701 TO APPLY: 
a) Transfer of a “Subordinate Equity Interest” (growth interest) to a partnership or corporation to (or for the benefit of) a younger generation member of the transferor’s family; and
i) TRANSFER: 
(1) DIRECT TRANSFERS: 
(a) Must be a “transfer” subject to gift tax:  Transferor must relinquish sufficient dominion and control.
(b) Adequate consideration paid by Younger Gen- still falls w/in §2701.  Otherwise, it would be easy to circumvent §2701 because CH could pay the small amt of money the growth interest is worth.
Calc of gift-  Full FMV stock  – consideration pd.
Eg-  Pref worth $900K, Common - $100K, CH pays $100K for common.  $1mil gift - $100K (cons paid) = $900K gift.





      (2)  DEEMED TRANSFER:   §2701(e)


1. Situation: Corporate formation, contribution to capital, redemption or change in capital structure.

2. §2701 Rules apply:  If T or applicable fam member Receives applicable retained interest

3. Eg-  In corp formation, T transfers prop worth 1mil and CH transfers $100K property.  T is treated as transferring $1.1million less consideration pd ($100K) – gift of 1mil.  

(2)  LAPSED VOTING/LIQUIDATION RTS = TRANS.

a)   Rule:  If Indiv & family “control entity” the lapse is treated as transfer by individual by gift or includible in estate.   §2704(A)(1) 

Eg-  P&C’s are GPS of partnership.  P has rt to require Pship to liquidate, but rt expires on P’s death.  Lapse at death treated as “transfer” on death – includible in gross estate.
b)   Valuation-  Disregard applicable restriction (lapse of liqudation rt) for valuation. §2704(b)

Eg: Hypo above.  Pretend P had liquid rights for valuation, even though they have lapsed.

Exception-  Restriction arises from financing by corp/pship OR Under Federal or State Law.  Discount value of co based on restriction.  §2704(b)(3)
ii) GROWTH INTEREST IN PARTNERSHIP OR CORPORATION: Interest must be in nature of growth interest. (stock or partnership rights)

iii) TO A MEMBER OF T’S FAMILY:  
i. Includes: T’s spouse, lineal descendents of T or Ts spouse, and spouses of lineal descendants.
b)  Frozen “Senior Equity Interest” with certain rights statutorily labeled an “applicable retained interest”  
i) RETAINED BY:  Held by T or older gen fam member after transfer.
Eg-  T transfers preferred to spouse, common to CH.  §2701 applies.  Spouse is older generation fam member.  0 gift to spouse due to marital ded.
ii) APPLICABLE INTEREST:  
(1) Distribution rts: rts to distributions from a corp with respect to its stock or from a partnership with respect to a partner’s interest in the partnership,
a. CONTROL REQUIREMENT: If the corp or Pship is a controlled by T’s family members.  50% or more.

Eg: Preferred Stock w/ 10% dividend right. 
b. EXCEPTION- Qualified Payment.  Cumulative preferred to exten div is determined at fixed rate.  §2701(c)(3)
· Cumulative preferred - if dividend is omitted, the omitted dividends must be paid to the preferred SH before any div  paid to the common.
· Calc-  Total value of stock – Value of Qual Pmt = Gift

(2) Extraordinary Payment Rts- Put, call or conversion rt, rt to complete liquidation, if rts affect value of transferred interest.
(3) Valuation of Qual Payment + Extraordinary Pmt Rt-  a)  RULE: Value is the lowest amt of all the rights.
b)  Min Value Rule:  Gift can’t be valued at less than 10% of stock.
Eg-  1mil total stock.  Pref retained: $950K cumulative rt (qual pmt) + put right $800k.  Use $800K figure.  $1mil (total) - $800K (ret interest) = $200K gift. 

Eg:  Same hypo but put right is $925K.  $1mil- $925K = $75K.  But 10% 1mil = $100K.  Gift of $100K.

c)   Election to Opt out of Qualified Payment-   Default rule applies.  Entire value of stock = gift.   §2701(c)(3)(C)(i)

When to use:  When div not paid to Donor b/c it will be a taxable gift.  
3) ENTITY ATTRIBUTION APPLIES

a)  Apply to determine relationships.  
4) EXCEPTIONS

a) Market Quotation available.   On date of trans, either Transferred interest or applicable retained interest has mkt quotation readily available on an est securities mkt, don’t apply §2701.  
b) Interests of the Same Class and Interests Proportionate to Class- 
i) Interest Same class of stock Transferred –   50% transfer of stock.  Since same class – its OK.  
Eg:  T trans 50% preferred stock only, and retains 50%.  §2701 doesn’t apply.  If stock worth $1mil.  Gift of $500K.
ii) Proportionate Interest to Class – Even if stock types are different, If results in prop reduction in each class of stock then §2701 doesn’t apply.
Eg-  D transfers 50% common, 50% pref to CH.

Eg- 80% gift common, 20% preferred.  §2701 doesn’t apply to 20%.  Gift of 80% value of stock.
c) Proportionate Transfers-   
i) A transfer that results in a proportionate reduction of each class of equity interest held by T and all applicable family members in the aggregate immediately before the transfer is not subject to §2701.  
(a) Life Insurance- 
1. NEW POLICY: Cost of Policy (NOT cash surrender).   Guggenheim.
2. POLICY WHERE SOME PREMIUMS PAID:  Either: 
a. Comparable Policy-  How much would it cost S to buy similar policy?  May not be poss to get b/c interest & actuarial rates change.
b. Interpolated Terminal Reserve-  total amt of reserves on actuarial basis.  (How much $$ reserved for K)
c. How to get #-  Either actuary or ask insurance co.
(b) Personal Property-  Retail value.
(c) Temporal Transfers  -  
--Look at each transfer- is it subject to gift tax?

Eg: A (  D (life) + Gen pwr.  D appoints property to C.  (1) A has made gift; & (2) D has made gift
1. RETAINED LIFE ESTATE + GIFTED REMAINDER-  
a. RULE-  Retained life estate valued at 0.  §2702
i.  A (  A (life) (  Rem B.
ii. Valuation-  Gift of Actuarial present value of trust to B.
2.  Special Valuation For Transfers of Interest in Trusts. §2702
a) General rule -§7502- determine FMV of life estates and reversionary interest using actuarial tables.
b) Limitation: §2702- concern that making gifts to fam members, D could overvalue the retained income interest, depressing remainder, or inflate value of retained remainder and reduce value of gifted income interest.
1. Designed to avoid GRIT:  Grantor retained income trust,  
2.   G (  G (income for yrs)  (  Rem CH.  
c) §2702 Trigger: (a)(1):  For GIFT tax purposes ONLY:  

i)  A transfer in Trust 
(1) Transfer-  Any transfer OK.  Incomplete for gift tax purposes still applies.  Reg 25.7202-2(a)(4):

Eg:  G (  G life (  Remainder to CH as G can appoint. This fails for gift tax purposes b/c not a complete gift, G still has dominion and control  But §2702 still applies.
(2) Joint Interests-  Fam acquire property jointly, person who retains term interest is treated as (1) Acquiring property; and (2) transfer interest to other person.

i. §2702 applies, b/c if person retained interest for himself.  And transferee gets 100% of property.  But see QPRT exception.

Eg:   Parent and CH buy property.  P has 20 yr interest, C has remainder.  P’s interest valued at 0, CH gets 100% gift.  §2702(c)(2)
(3) Actual Trust not Required, if Term Interests: §2702(c)(1): §2702 will impute a trust where there is one or more “term interests”.  Eg:  life estate or term for yrs. 

(4) Analyze Partial Interests as Separate Trusts.  
i. H:   G (  G (10 yrs) (  ½ CH, ½ Niece.  §2702 only applies to CH, NOT niece’s share.

--Apply gen rule of 7502 to Niece (actuarial value), Subtract that amt from total trust.  The remainder is CH’s interest.  

ii) To a Member of T’s Family 

(1) Member of family: Spouse, Individual’s or Spouse’s Lineal descendants, Siblings, spouse of lineal decendants & siblings. §2702(e)

(i) Limitation: settlement in contemplation of divorce (pre-divorce) not treated a gift. §2516

(ii) NOT - Niece/nephew, aunt/uncle do not count!

Limitation-  Reciprocal trust doctrine.  Bros set up mirror trusts to niece/nephew.  Won’t work.  Grace.
(2) If there is a gift of interest to at least 1 family member, §2702 applies. 

(a) Eg:  D (  D (life) (  D’s Brother (life) (  D’s niece.  

iii) RETAINED INTEREST by Transferor or T’s Family Member  §2701(e)(2) 

(1) Must be held by the same individual both before and after transfer in trust.   

(a) Eg: X (  X’s Sp (life) (  X’s CH.  No ret interest.

(b) Note: Fam member can hold retained interest.

(i) Eg: P (  P (life) (  CH.  When CH assigns the remainder interest to GCH, CH makes a transfer to a member of C’s family.  P retains an interest in which P’s interest is valued at 0, and C transfers entire value of corpus to CH.

(2) “Retained interest”

(a) Power of Appointment-  Is a ‘retained’ interest. 
(b) Temporal interests only, NOT contemporaneous interests: JT, tenancy in common, tenancy by entirety.

(c) Independent TTE precludes a retained interest in a family member.

i. H:  P (  Ch A  (  CH B.  G appts independent TTE to sprinkle income to P during P or A’s life.  If CH B assigns interest to GCH, there is no retained interest by fam member P b/c interest is retained in TTE, not P.  CH A is not a ‘family member’ to GCH under §2702.

(d) Eg:   D (   D (term of yrs) (  D’s CH

d) Result: Any retained interest which is not a qualified interest shall be treated as zero.   §2702(2)(A) 

(a) --Translation: Remainder (gift) is treated as having value of the WHOLE corpus.

(b) No Annual Exclusion-  for Remainder.  No future interest, has to be a present right.  

 e)   Subsequent Transfer of “Zeroed” Property- 

Situation-   D (  D (life) (  C.  D later transfers retained interest (life estate).  D would normally be taxed again. 

RULE:   Reduce by lesser of: current gift or amt decreased by §2702.  §20.2702-6
2) QUALIFIED INTEREST:  Regular valuation under §7520 is appropriate, so we don’t need §2702 to apply.

a) “Qualified Interest”. §2702(b)

i) Annuity: Rt to receive fixed amts payable not less frequently than annually;

ii) Unitrust: Interest which consists of rt to receive amts which are payable not less frequently than annually and are fixed % of the FMV of the prop in trust (determined annually);

iii) Noncontingent remainder interest if all other interests in trust consist of  (i) or (ii).

b) TYPES: 

i) QUALIFIED INCOME INTERESTS-

i. G (  P(life) (  G or

ii. G (  G (10 yrs) (  P

iii.   Income interest is either fixed amt or % of trust income.  Focus on income interest & det if its ‘qualfied’.  

(2) Grantor Retained Annuity Trust (GRAT):  Irrevocable right to receive at least as frequently as annually a Fixed Amt of the initial FMV of the property transferred. 27.2702-3(b)(1)
(a) Additional contributions to GRATS is prohibited. Since its valued on initial FMV.  NOT GRUT- since valued determined annually, no such similar limitation.  

(3) Grantor Retained Unitrust (GRUT):  Irrev rt to receive at least as frequently as annually a Percentage of the net FMV of the trust corpus determined on an annual basis.

(4) Estate Tax: Interest Income Doesn’t Terminate Before Death?   Includible in person’s estate.  Eg: G (  G (10 yrs) ( P.  G dies in Y3.  Remaining 7 yrs of income stream is includible in estate.  See §2036.

ii) QUALIFIED REMAINDER INTERESTS-

G (  G (life) (  C.   Focus on remainder, is it ‘qualified’?
(1) Qualified Interest: If have GRAT or GRUT Transfer, then a retained non-contingent remainder interest is a “Qualified Interest” for which apply §7202 to value gift.  §2703(b)(3)

i. If Contingent Remainder-  §2702 applies!  

G (  P (life) ( G (if survives P), otherwise X.  Remainder valued at 0.  Gift of entire trust to P.

(2) REQUIREMENTS: 

(a) Transferred Interest: GRAT, GRUT.

(b) The remainder interest receives all or a fractional share of the property (including post-transfer appreciation) AND

(c) Remainder is not a contingent remainder.  i.e. paid to beneficiary or beneficiary’s estate in all events.

c) LIMITATION: 

i) If Transferor retains additional interest in conjunction with qualified interest, §2702 applies a 0 value to the additional interest or power, but not the accompanying qualified interest.  EG: retained reversion on premature death, pwr to appt on transferor’s premature death.

d) EXCEPTIONS: Subsection doesn’t apply to any transfer that is: 

i) Incomplete gift – any transfer which would not be treated as a gift whether or not consideration was received for such transfer.  §2702(a)(3)(A)(i)

(1)  Note-  §2702 applies to all transfers (nongifts) but run through gift analysis b/c of this exception.

(2) Look at Gifting Chain-  The complete needed for §2702 to apply is the remainder interest to family member.

Eg:  D (  CH (life) (  Rem GCH.  D ret gen pwr appt.  Income interest is not complete, however remainder interest is. And G retained interest- gen pwr.  So exception doesn’t apply – §2702 applies: CH gift treated as 0, and remainder = 100% gift to GCH.

(3) Time of Valuation-  At time gift made, §2702 applies to transfer.   But under exception, don’t value, until gift becomes complete later. 

Eg: Y1: G (  G (10 yrs) (  CH.  G ret pwr to change remainder to GCH.  No gift in Y1.  Y3: Then G irrev names child as remainderman.  Gift in Y3, but we value gift in Y1.    

ii) Consideration Paid

i. RULE: No gift to extent $$ for $$’s worth paid.  §2512(b)

Eg:  P & C purch property.  P takes it for 20 yrs, and remainder to CH.  P pays $800K, CH pays $200K.  B/c joint purchase, P is deemed to have bought entire property and transf remainder.  Since he ret interest, this is gen 0 value under §2702.  Gift of $100K to CH.  But, since parties paid consideration, P’ gives $800K gift – consideration paid by CH (200K)= $600K gift.  CH:  makes no gift.

--Way around this, put in pers residence trust.  
iii) Personal Residence Trust (Modified GRIT)  
(1) Valuation- §7502 – apply actuarial value rule.  Hypo above- no gift.  Gift to CH is rem interest less actuarial value of life estate retained by P.  Minus consideration paid = 0.  

i. Includible in Estate when Donor dies?-  Only to extent that P has an interest.  

· Life Estate-  Includible under §2036.  Eg: P and C (  P (life) ( C.     
· Term for Years- Depends on whether term lapsed before D dies.  

Practice point-  Draft term for yrs shortly before D will likely die.  So, get good valuation for gift tax under §7502, and its out of gross estate.  
(2) REQUIREMENTS FOR ALL PERS RESIDENCE TRUSTS: 

(a) Personal residence: Used as personal residence by TERM INTEREST HOLDER.  

(3) TYPES: 

(a) Imputed Trust? probably won’t work when the trust is not specifically drafted as a residence trust, because of the specific requirements below.
(b) Personal Residence Trust:
(i) Trust persist for original duration of term interest to hold a: 

1.  One residence used as personal residence.  

2. Qualified proceeds: proceeds payable as a result of damage to or the destruction or involuntary conversion of personal residence.  

a. Trust must provide that proceeds be reinvested in another personal residence w/in 2 yrs of receipt.

(ii) Must prohibit sale or transfer of residence during term interest.

(iii)  Grantor trust:  Trust must prohibit sale or transfer of residence dir or indirectly to grantor, G’s spouse, entity controlled by grantor, another Grantor trust controlled by G or G’s spouse. 
(c) Qualified Personal Residence Trust: Favorable choice for taxpayers.  Much more flexible.

(i) Generally same rules as Personal residence trust above EXCEPT: 

1. Trust can hold cash/other assets

2. Can sell residence and reinvest proceeds

3. Can receive or make improvements to residence

4. Convert to qualified annuity trust. 
d) ADJUSTMENTS FOR ‘RELATED PARTY’ TRANSFERS  §2707-2704
e) EXCEPTIONS:  §
i)  CERTAIN PRESENT INTERESTS IN PROPERTY  §2503
ii) MEDICAL OR EDUCATIONAL EXPENSES  §2503(e)
(1) Is there an obligation of support?  If so, don’t need §2503(e), its limited.
(2) “Qualified Transfers”, Directly Pd to Institution, are NOT treated as taxable gifts.
(a) Educational Expense-  Only Tuition, required for donee’s attendance.
(b) Medical Expense
f) LESS: TRANSFERS TO CHARITY AND SPOUSE  §2522,2523
i) Charitable Deduction-  Deduct amt given to charity.  (analytically, it’s a gift and includible, and then deduct)
(1) LIMITATION-  §2522(c)  Temporal split gifts disallowed UNLESS: 
Eg   D (   Charity (loan 10 yrs) (  S.  No interest loan to charity is a gift, but no deduction. 
(a) Charitable remainder annuity trust;  GRAT
(b) Charitable Remainder Unitrust.    GRUT
ii) Marital Deduction
g) LESS: ANNUAL EXCLUSION
2) Gift Tax Annual Exclusion §2503: 

a) Exclusion Amt- $11K for 2004.  Amt is $10K plus inflation.  §2503(b)(1).
b) Gift Splitting OK-  H&W can each agree to split gift to donee.  Get 2 annual exclusions.  Even annual exclusion/martial deduction combo – OK – for 0 tax due.

Eg: W gives $40K to X.  H gives $20K, W gives $20K.  For each: $11K annual exclusion, 9K gift subject to tax.  
c) LIMITATION: Future interests are NOT included. §2035(b)(1)

(1) Present interest (  Current possessory interest.  

Eg: A (  A (1 day) (  B.  A’s interest is present, B’s future.  Even if A hold is for one day, no gift to B.  

(2) Future Interest  (  Not a present interest.  Not enough to know for sure its going to donee.  

Eg: D (  A (life) ( B.   A’s life estate (valued actuarially) is worth $8K and B’s remainder worth $92K.   Only can use $8K towards annual exclusion.   

Note-  if TTE has discretion to provide A corpus of trust, doesn’t change value of gift.  
(i) Interest that is limited to commence at a future date.
(ii) Any interest that is subject to the will of some other person.  

(iii) GIFTS TO TRUST: 

i. Generally, gifts to TTE of trust are attributed to the beneficiaries of that trust.

ii. LIMITATION: TTE has discretion to dist gift, the amt of gift can’t be identified.  No anual excl.

Exception-  Beneficiary has General Pwr Appt-  beneficiary has entire amt of gift= present interest.  
3) Exception- Crummy Powers:  Right of Withdrawl to take out certain amt in trust (usually up to annual exclusion) is a present interest.  Generally included in trust where interest in trust is not a ‘present interest’ like life ins trust below.
(1) Way to Get Annual Excl Each Yr Prop Put in Trust-  Would put this in if making lots of contributions into trust over years.  Each yr stuff put in, get annual excl X beneficiaries.  
(2) Right to Withdrawl to Unlimited Amt of People:  Each withdrawl may get exclusion amount.

(a) Effect if Beneficiarys DO NOT Withdraw-=Gift.  Gen pwr appt. .  

Eg: Benes have Crummey rt to withdraw during 30D period each yr.  Don’t withdraw. On 31st day, surrendered Dom & Control.  But see 5 or 5 power exception.  
(b) CHRISTOPHANI: Crummy powers OK even for contingent remainder beneficiaries.

(i) F:  D (  2 CH (  5 GCH  – all given rt of withdrawl.  T argued – all annual excl (7) – even tho non exercise of  rt of withdrawl - $70K.  Svc – gch didn’t have a present rt and should give exclusion.

(c) KOHLSTAAT: X gives B and B’s 20 kids (contingent remainder benes) crummy powers.  Can exclude all $llK each.  

(d) LIMITATIONS: 
a. Never Intent to Withdraw Funds
i. If looking at facts appears that there is no intent of donnee to exercise right- not a present interest.  Unclear how to determine intent.  (certainly previous agmt would fit within this)

ii. Advise client- have to make sure T understand the bene’s rt of withdrawl.  Also advise that there is an actual a withdrawl ever so often.    
b. Avoid Estate/Gift Tax: Svc will continue to litigate where substance of trans was just to avoid E&G tax. 

(3) LIFE INSURANCE TRUSTS-  Use Crummey pwrs in life insurance trusts b/c trans to trust policy or pmts of premiums in the trust would not normally result in creation of an excludible present interest.  This way get annual excl X # beneficiaries.  See 10/19 p. 9, problem3 for classic eg of application.

b) UNIFIED GIFT TO MINORS§2503(c): UTMAS – are considered PRESENT INTEREST sla gift is distributed at 21.  any transfer that qualifies under §2503(c) – present interest.  Amt – whole thing qualifies.

i) Sometimes unattractive b/c donor doesn’t want to give CH the $$ outright at 21.  NO strings.
c) TUITION - §2503(e)- transfer of qualified TUITION is not a transfer of prop by gift- must be paid to institution.  Can be unlim.  Note: certain other school expenses don’t qualify – like living exp.

d) MED EXPENSE-  §2503(e); - doesn’t have to claim indiv as dependant.  Not a transfer of property by gift.  MUST PAY IT to the institution, not to the donee.

e) CHARITY-  also get unlim gift.  

3)   AMT OF GIFT MUST BE ASCERTAINABLE Otherwise, don’t get annual exclusion b/c no way of ascertaining the present value of the interest.  Cf: need not know identity of donee.

ROSEN – Land had insurance, required to be paid??  Only thing in trust was raw land, but A was provided income interest of land.  NO annual exclusion b/c no income generated.   

f) Taxation:    There is authorization for imposition of gift tax under §2502.  §2501(a)(1)
i) Exclusion: $11K annual exclusion (2004)
ii) Calculation-  §2502, §2504, 2505
(1) Determine amt of gifts made during year.
(2) Deduct Annual Exclusion $11K.  
(3) Deduct Charitable/Marital deductions  (  Taxable Gifts  §2503(a)
(4) Add total amt of ALL taxable gifts made in all prior calendar years.  
(5) Apply: §2001(c) rate schedule in Total amt of all gifts step (4)
(6) Apply: §2001(c) to total taxable gifts for prior yrs.
(7) Subtract-  Prior taxable gifts (step 6)  -  all taxable gifts (step 5)
g) Savings for Gifting?  Cf at Death?   Matters when D’s taxable estate is greater than unified credit.    
i) Advantage-  
(1) Appreciation on gift Not taxed.  Takes gifted prop out of gross estate.  Even accounting for gift tax that’s pd currently, better deal to gift now.  
(1) Gift tax paid – is out of gross estate. No gross-up. Free of estate/gift tax. 
(2) $11K annual exclusion.  
ii) Disadvantage-  
(1) Pay gift tax now.
(2) Stepped up basis at death: At death – stepped up basis.  Cf: Gift, carry-over.
PAGE  
63

