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I. PROCEDURE

A. ROLE OF JUDGE AND JURY

Preponderance standard generally applies to 104(a) decisions (p. 222)

Determination of Preliminary Questions – FRE 104

· issues of law always decided by judge
· issues of fact could be decided by either judge or jury depending on circumstances:

· if based on technical exclusionary rule, decision belongs to judge [FRE 104(a)]
· for example:

· witness competency

· privilege

· best evidence rule (generally)

· admissibility of expert testimony
· judge may consider inadmissible evidence in making such rulings

· normally decided by preponderance
· for relevance determination, judge’s role more limited
· where determination does not require finding of fact, judge decides

· in case of conditional relevance, jury decides [FRE 104(b)]
· for example:

· authenticity

· but judge first decides whether reasonable jury could find fact
Appealing a Judge’s Ruling

· evidentiary ruling not appealable unless offer of proof made beforehand [FRE 103(a)(2)]

· judicial factfinding usually reviewed under “clear error” or “abuse of discretion”
Four kinds of error:
1. reversible – mistake probably affected judgment
2. harmless – mistake probably did not affect judgment
a. most difficult for reviewing courts to distinguish from reversible error

b. reversible error may become harmless through any of three doctrines:

i. “cumulative” evidence – other evidence was sufficient to sustain result

1. whether error “probably affected” outcome

ii. curative instruction”

1. usually viewed as effective

iii. “overwhelming evidence” – evidence below overwhelming affirms result
3. plain – warrants relief even though appellant failed to properly preserve at trial
4. constitutional – requires reversal unless shown harmless beyond reasonable doubt
Three behaviors of counsel that can limit availability of appellate relief:

1. failing to object or offer proof

2. inviting error

3. opening the door

B. AUTHENTICATION

Generally

Requirement: authentication requirement satisfied by offering of “evidence sufficient to support a finding that the matter in question is what its proponent claims” [FRE 901(a)]
Significance: authentication is a condition precedent to admissibility [FRE 901(a)]
Procedure: issue of authenticity is one of 104(b) conditional relevance; may also be accomplished through discovery or by stipulation
Illustrations: FRE 901(b) gives ten examples of authentication:

1. testimony of witness with knowledge
2. nonexpert opinion on handwriting
3. comparison by trier or expert witness
4. distinctive characteristics and like
5. voice identification
6. telephone conversations
7. public records or reports
8. ancient documents or data compilation
9. process or system
10. methods provided by statute or rule
Demonstrative Evidence (“Illustrative” Evidence)
· authentication should show object fairly represents or illustrates
· varieties of such evidence available are enormous

· courts retain discretion to reject under FRE 403 (e.g. questionable computer animations)

Real Evidence

· authentication should show object is the object involved in underlying event

· evidence admitted upon prima facie showing (JOHNSON)
· jury then determines credibility and probative force
· accomplished in one of two ways:

· if item is readily or uniquely identifiable, needs to be shown this is the case

· if not, authenticity demonstrated through “chain of custody”

· question is whether chain sufficiently complete that it is improbable that original item had been exchanged with another (HOWARD-ARIAS)
· requirement is not one of “iron-clad” chain
Writings and Recordings
Application Notes:

· authentication may be based entirely on circumstantial evidence (BAGARIC)
· “reply doctrine” – allows authentication of letter from a person by proof that it replies to earlier, authenticated communication to that person
· existence of distinctive characteristics may also suffice

· writing’s own statement of authenticity (e.g. signature) alone is insufficient
· but can authenticate with witness identification of signature or handwriting
· recording requires demonstration that it is accurate reproduction of relevant sounds audited by witness (BIGGINS)
· requires proof of:

· competency of operator

· fidelity of recording equipment

· absence of material deletions, alterations, additions
· identification of relevant speakers

· but requirements not severely stringent/formalistic (BIGGINS)
· telephone conversations require establishing parties to conversation
· standard for voice identification is prima facie
· mere use of nickname on incoming call insufficient (POOL)

· standards stricter for incoming than outgoing calls
Self-Authentication – FRE 902
Significance: self-authenticating exhibits do not require “extrinsic evidence of authenticity as a condition precedent to admissibility”
Application Notes:
· fact of self-authentication does not bar counterproof by opponent

· documents which may be self-authenticated enumerated in FRE 902

C. BURDENS AND PRESUMPTIONS

Civil Trials
Burdens

· burden of production
· entails obligation to come forward with some evidence of issue

· so that reasonably jury could conclude, by relevant standard, fact exists
· judge decides whether burden carried

· usually born by plaintiff
· if carried with “cogent and compelling” proof, this burden shifts to opponent

· burden of persuasion
· party must lose unless it established issue with relevant level of certainty
· requires jury to have some “actual belief” beyond statistical probability

· typically entails proof by preponderance (i.e., more likely true than not)
· usually born by plaintiff
· does not shift
Presumptions

· refers to relationship between “basic” fact and “presumed’ fact
· if basic fact established, then presumed fact is also established

· in contingent case where enough proof to find basic fact but not to require basic fact, judge gives contingent instruction (that if it finds basic facts, it must find presumed fact)

· for “in between case” (counterproof exists but not cogent/compelling), two approaches:

· “bursting bubble” – existence of basic fact shifts burden of production (but not of persuasion) to opponent; if opponent meets burden, presumption vanishes
· this is majority view

· Morgan view – existence of basic fact shifts burden of persuasion to opponent

· this is minority view

· FRE 301 appears to embrace bursting bubble view
· ultimate burden of persuasion does not shift
· “presumption” is only device for allocating production burden (BURDINE)

· intended to progressively sharpen inquiry into factual question

· rejecting counterproof does not require finding for plaintiff (ST MARY’S)

· and accepting counterproof does not require finding against plaintiff

Criminal Trials

Burdens

· 5th and 14th Amendments (Due Process) limits extent burdens placed on defendant
· state must bear both burdens for all elements of crime charged

· persuasion – must prove beyond reasonable doubt (WINSHIP)
· production – must present enough to allow reasonable jury to find b.r.d.

· burden may not be shifted to defendant (MULLANEY)
· but defendant may bear burden for “affirmative defense”
· includes insanity (LELAND), self-defense, extreme emotional disturbance (PATTERSON)
· affirmative defense may not require negativing element state must prove

· to qualify, must be a separate issue (PATTERSON)

Presumptions

· “permissive” presumption
· refers to where jury may infer presumed fact if it finds basic fact

· usually constitutional if fact finder could “rationally” make inference (ALLEN)

· “mandatory” presumption

· shifts burden to defendant (by making inference mandatory given basic fact)

· usually unconstitutional if presumed fact is element of crime (SANDSTROM)
· because violates prosecution’s duty to prove beyond reasonable doubt
· unless presumed fact flows from basic fact beyond reasonable doubt
· includes instructions jury could have interpreted as mandatory (SANDSTROM)
II. RELEVANCE

A. RELEVANCE GENERALLY

Relevance and the Federal Rules

FRE 401 – Relevance Defined

1. evidence having “any tendency” to make existence of any consequential fact “more or less probable”

2. relevance not contingent upon whether fact to which directed in dispute (OLD CHIEF I)

a. evidence no less relevant due to its connection to other evidence (OLD CHIEF I)

i. but other evidence may render it cumulative
ii. offer to stipulate does not eliminate relevance of evidence

3. proponent should be able to explain relevance with “evidential hypothesis”

4. circumstantial relevance often depends reasonableness of inference it asks of factfinder

a. e.g., flight more likely to be relevant where defendant knew of investigation, etc.

Practical Issues in Relevance Rulings

(1) Prejudice, Confusion, “Shortness of Life”: Exclusion of Relevant Evidence [FRE 403]
· evidence excluded if probative value outweighed by danger of:

· unfair prejudice
· confusion of issues
· misleading the jury
· considerations of undue delay, waste of time, or needless cumulative evidence

· probative value is diminished if fact to which directed is not in dispute (CHAPPLE)

· contrast with relevance (see OLD CHIEF I)

· probative value may be assessed by comparing evidentiary alternatives (OLD CHIEF II)

· contrast with relevance
· 403 balancing done with reference to case’s full evidentiary context  (OLD CHIEF II)

(2) Limited Admissibility: Confining the Impact of Proof [FRE 105]

· FRE 105 allows use of “limiting instructions” to prevent misuse

· can prevent misuse on other issues or against other parties
· limiting instruction sometimes still insufficient protection
· e.g., risk of misuse defendant’s confession against co-defendants (BRUTON)
(3) Rule of Completeness: Providing Context [FRE 106]

· designed to mitigate risk of distortion resulting from admitting evidence without context
· FRE 106 requires introduction of “any other part” of statement that “ought in fairness to be considered contemporaneously” with part already offered

· also authorizes parties to answer incomplete presentation later in trial (“rebuttal rule”)
(4) Functions of Judge and Jury

· judge decides whether:

· point evidence purports to establish is “consequential” within 401 [FRE 104(a)]

· evidence has tendency to prove this point (“simple” relevance) [FRE 104(a)]

· judge performs screening function when (jury ultimately determines admissibility):

· relevance turns on “fulfillment of a condition of fact” (“conditional” relevance) [FRE 104(b)]

· e.g., question of authenticity; whether witness had personal knowledge
· jury decides:

· weight of evidence [FRE 104(e)]
B. RELEVANCE OF SPECIFIC TYPES OF EVIDENCE

Character Evidence

(1) Character Evidence Used to Prove Conduct on Particular Occasion [FRE 404(a), 405]

· character evidence not admissible to prove conduct on particular occasion except:

· character of criminal defendant:

· defendant may offer evidence of pertinent trait
· permissible form: reputation or character witness opinion
· may not be specific acts
· prosecution may offer rebuttal evidence of defendant’s same trait

· permissible form: reputation or character witness opinion
· may cross-examine witness including about specific acts if
· good faith basis for believing defendant committed act

· act is relevant to specific character trait testified to

· not allowed to put on extrinsic evidence of bad act

· prosecution may offer evidence of pertinent trait if defendant offered evidence of same trait in victim under 404(a)(2)

· does not apply if defendant offers his evidence on other theory
· e.g. theory that defendant feared great injury (BURKS)

· character of crime victim:

· defendant may offer evidence of pertinent trait
· permissible form: reputation or character witness opinion
· may not be specific acts
· prosecution may offer rebuttal evidence of victim’s same trait

· permissible form: reputation or character witness opinion
· may cross-examine witness including about specific acts
· prosecution may offer evidence of victim’s peacefulness in homicide case if defendant alleges victim was first aggressor
· character of witness:

· see Impeachment (FRE 607, 608, 609)

· civil cases:

· generally not permitted at all

· may be allowable where underlying conduct criminal in nature
(2) Character as Element of Charge, Claim, or Defense [FRE 405(b)]

· character evidence rules relaxed when “essential element of a charge, claim, or defense”:

· this is very rare in criminal cases:

· e.g., as prosecution rebuttal to defense of entrapment
· but note this is more likely to come in under 404(b)
· is more common in civil cases:

· e.g., defamation, negligent entrustment, child custody, wrongful death
· in such cases, proof of specific acts is admissible as is reputation and opinion testimony
(3) Prior Acts as Proof of Motive, Intent, Plant, and Related Points [FRE 404(b)]

· used in criminal case to admit evidence of other crimes, wrongs, or acts
· four-pronged analysis (HUDDLESTON)

· judge decides if evidence offered for proper purpose
· judge decides if evidence relevant for that purpose

· judge resolves FRE 403 question (probative vs. unfair prejudice)

· judge gives limiting instruction (on request)

· does not require “preliminary finding” that act proved by preponderance
· conviction is not required to introduce prior act

· but acquittal is factor to be considered in 403 probative inquiry

· may still be admitted despite acquittal (DOWLING)

· instead this is 104(b) question for jury to decide by preponderance
· elements that may be circumstantially proven through other acts:

· intent: usually to rebut contention that act done unknowingly or innocently
· exclusion not required if defense stipulates (OLD CHIEF)

· frequently used to rebut entrapment defense
· identity/signature: used to show common plan or scheme (modus operandi)

· similarities must be sufficient to permit inference of pattern
· plan/design: to show grand design encompassing charged and uncharged offense

· not applicable where offenses merely similar and temporally proximate
· requires common objective
· motive, opportunity
· requires notice, if requested, prior to trial of general nature of evidence to be introduced

· may be excused if good cause shown
(4) Character in Sex Offense Cases [FRE 412, 413, 414, 415]

· FRE 412 restricts evidence of sexual history of victim in civil and criminal cases:

· reputation evidence barred
· opinion evidence of past sexual behavior barred
· evidence of specific acts barred except:

· relevant to prove other person source of semen, injury, or other evidence
· acts committed with defendant relevant to prove intent
· where exclusion would violate Constitution
· in civil case, probative value of evidence of specific acts must also outweigh danger of hard to victim and unfair prejudice

· FRE 413 allows in defendant’s other sexual assault offenses in sexual assault case

· admitted for “its bearing on any matter to which it is relevant”

· seems to include defendant’s character
· therefore appears to amend FRE 404 by implication

· term “offense” does not require conviction
· FRE 414 similarly allows such proof in child molestation cases
· FRE 415 similarly allows such proof in civil cases of sexual assault and child molestation
Habit and Routine Practice

Evidence of Habit Admissible to Prove Conformity on Particular Occasion [FRE 406]

· habit refers to regular response to a repeated situation
· distinguished from character which is tendency to act a certain way
· habit is more specific than character

· three factors to examine in distinguishing habit from character:
· specificity
· regularity
· unreflective behavior
· generally is behavior that is “reflex behavior” or “mechanistic”
· applies to conduct of individuals (“habit”) and organizations (“routine practice”)
Remedial Measures

Evidence of Subsequent Remedial Measures Inadmissible to Prove Fault [FRE 407]

· expressly excludes evidence of subsequent remedial measures to prove:

· negligence
· culpable conduct
· product defect
· need for warning
· such evidence can be admitted for other purposes, including proof of:

· ownership or control
· feasibility of precautionary measures if “controverted”

· “feasibility” different from advisability (TUER)

· impeachment
· generally not admissible for impeachment purposes either (TUER)

· otherwise would undercut purposes of FRE 407
Settlement Negotiations

Evidence of Offer or Acceptance of Settlement Inadmissible to Prove Fault [FRE 408]

· bars use of such evidence to show liability or invalidity of claim
· also bars conduct and statements made in course of settlement

· but such evidence can be offered for purpose other than liability, including to show:

·  bias or prejudice of witness

· negativing contention of undue delay
· effort to obstruct criminal investigation/prosecution
· complication may arise in case of parallel civil/criminal actions

· government could claim offer to settle is “obstruction of investigation” (PEED)
Evidence of Plea Bargaining Settlements Inadmissible Against Defendant [FRE 410]

· bars use in criminal and civil case of defendant’s offer to plead
· also bars any statement made in course of plea discussions

· includes withdrawn plea offers and statements made in their course

· but such evidence can be offered in “criminal proceeding for false statement”

· contemplates if defendant accused of lying during plea proceeding
· covers only actual pleas and statements made plea dealing with attorney for prosecution
· difficult sometimes to identify whether statement made during plea dealing:

· did defendant exhibit “actual subjective expectation to negotiate a plea”?

· was this expectation “reasonable given totality of the objective circumstances”?

· does not cover use of such evidence against prosecution
· but FRE 408 likely bars such evidence

Proof of Payment of Medical Expenses

Evidence of Payment of Medical Expenses Inadmissible to Prove Fault [FRE 409]

· bars use of such evidence to show liability for injury
· but statements accompanying offer to pay expenses may be admissible

· this language from FRE 408 is missing from FRE 409

· but definitely inadmissible if offer made in course of  settlement (by FRE 408)
Proof of Insurance Coverage

Evidence of Liability Coverage (or Non-coverage) Inadmissible to Prove Fault [FRE 411]

· bars use of such evidence to show negligence or wrongful conduct

· but evidence still permissible for other purposes, including to show:

· proof of agency, ownership, or control
· bias or prejudice of witness

· e.g. witness from party’s insurance company
III. HEARSAY

Reasons to Exclude Hearsay:
1. absence of cross-examination

2. absence of demeanor evidence

3. absence of the oath

Hearsay Risks:
1. misperception

2. faulty memory

3. ambiguity (misstatement or “faulty narration”)

4. insincerity and distortion (conscious or unconscious)
A. DEFINING HEARSAY

Definition: An (1) out of court (2) statement or assertive conduct that is (3) offered to prove the truth of the matter asserted.
Analysis:
Was there a “statement or assertive conduct”?
Assertive Conduct

1. FRE 801(a) – definition of “statement” includes “nonverbal conduct of a person, if it is intended by the person as an assertion”

2. Intentionality requirement  codified under modern and Federal rules; reversal of common law ruling in WRIGHT v. DOE (which embraced extremely broad definition of hearsay); statements/conduct not intended as assertions will never be hearsay
Statements with Performative Aspects

1. Indirect-use cases are close ones and could come out either way; involve use of statements to get after something on the speaker’s mind but not asserted in the statement

· mailed letter not hearsay because act of mailing sufficiently performative (SINGER)

· questions/imperatives could come out either way to extent they express factual points

· lying usually considered not hearsay (offered to prove that it is false, not for truth)

2. Statement is hearsay when offered to prove something declarant was assuming or thinking about (KRULEWITCH)

3. Where declarant not susceptible to cross-examination, danger of misinterpretation can justify exclusion as hearsay, even where danger of insincerity mitigated (PACELLI)
Silence
1. Noncomplaint is generally not hearsay because not treated as equivalent of a statement that there is nothing to complain about (CAIN v. GEORGE)

2. In face of accusation, held as intended to be assertion, and hence hearsay (but admissions exception may still apply)

Machine/Animal Hearsay

1. Most often arises in connection with proof of canine tracking and identification where it is usually held admissible
2. “Screen read” would usually be viewed as hearsay

Was the statement made “out of court”?

Out-of-court statement is any statement except one made “by a witness during the trial while testifying before the trier of fact”; includes prior statements by the witness made at a deposition or at an earlier trial
Is it “offered to prove the truth of the matter asserted”?

(1) Impeachment
Prior statements used not for truth but to raise questions about witness’s credibility due to conflict between the two statements

(2) Verbal Acts (or parts of acts)
Operative acts giving rise to legal consequences (e.g., solicitation of prostitute); includes “parts of acts” – words accompanying ambiguous physical acts (e.g. words accompanying transfer of money to indicate that act was repayment of loan)

(3) Effect on Listener or Reader
Statements offered to show effect on listener/reader (e.g., that listener/reader was put on notice, had certain knowledge, had certain emotion, or behaved reasonably)

(4) Verbal Objects
E.g., writings on a mug

(5) Circumstantial Evidence of State of Mind, Memory, or Belief
Statements offered to show the state of mind of the declarant (e.g., declarant’s knowledge or sanity)

· note the similarity to exception in FRE 803(3) (but statements admitted under that exception cannot be used to prove “fact remembered or believed”)

· distinction based upon whether statement shows mental state regardless of its truth (nonhearsay) or because of its truth (hearsay, but may be excepted) (BETTS)

· this is relevant because if admitted as exception, reliability requirements apply
B. HEARSAY EXCEPTIONS

Prior Statements by Declarant Defined as “Not Hearsay” – FRE 801(d)(1)

Summary:

Prior statement is not hearsay if:

1. declarant testifies at trial or hearing, and
2. declarant is subject to cross-examination concerning the statement, and
3. statement is

(A) inconsistent with the declarant’s testimony, and was given under oath subject to the penalty of perjury at a trial, hearing or other proceeding, or in a deposition, or

(B) consistent with the declarant’s testimony and is offered to rebut an express or implied charge against the declarant of recent fabrication or improper influence or motive, or
(C) one of identification of a person made after perceiving the person.
Effect:

Substantive use of such statements is permitted.
(1) Prior Inconsistent Statements [FRE 801(d)(1)(A)]

Application notes:

· witness must now be cross-examinable “concerning the prior statement”

i. cross-examinability at time of statement not required
ii. courts divided whether this satisfied in case of total memory lapse
iii. note overlap between this requirement and Confrontation Clause
· statement must be “inconsistent” with present testimony

i. may not require diametrical opposition; may also include evasive answers, memory loss, silence
ii. feigned memory loss is considered “inconsistent”

· statement must have been made under oath in “prior proceeding” or “deposition”

i. generally refers to trial, preliminary hearing, grand jury proceeding
ii. open question on affidavits and formal police interrogation (SMITH)

1. reliability is key in these fact-specific inquiries
2. original purpose of sworn statement also relevant (e.g. finding probable cause makes statement akin to “prior proceeding”)

iii. informal oral statements not included

(2) Prior Consistent Statements [FRE 801(d)(1)(B)]

Application notes:

· witness must be cross-examinable “concerning the prior statement”

· statement must be “consistent” with present testimony

· must be offered to rebut charge of “recent fabrication or improper motive”

i. includes express and implied charges of fabrication/motive

ii. generally rebuts only if uttered before “influence of motive” (TOME)

1. otherwise is considered “bolstering”

2. but may still be admissible under 807 (“catch-all”)

iii. unclear whether statements that do not qualify cannot be admitted at all or just cannot be given substantive effect (i.e., usable for rehabilitation)
(3) Prior Statements of Identification [FRE 801(d)(1)(C)]

Application notes:

· witness must be cross-examinable “concerning the prior statement”

· statement must be made by witness “after perceiving” the subject

· police sketches subject to different views: (MOTTA)

i. not hearsay (because not a statement)

ii. hearsay but admissible under exceptions (e.g. res gestae)

1. allows use as corroborative but not substantive evidence

iii. “not hearsay” by 801(d)(1)(C) (prior identification exception)

1. allows use as substantive evidence

2. may require cross-examinability of eyewitness and police artist
Admissions by Party Opponent Defined as “Not Hearsay” – FRE 801(d)(2)
Summary:

Prior statement is not hearsay if:

1. offered against a party and

2. statement is
(A) the party’s own statement, in either an individual or representative capacity, or
(B) a statement of which the party has manifested an adoption or belief in its truth, or
(C) a statement by a person authorized by the party to make a statement concerning the subject, or
(D) a statement by the party’s agent or servant concerning a matter within the scope of the agency or employment, made during the existence of the relationship, or
(E) a statement by a coconspirator of a party during the course and in furtherance of the conspiracy.

3. the contents of the statement shall be considered but are not alone sufficient to establish the declarant’s authority under subdivision (C), the agency or employment relationship and scope thereof under subdivision (D), or the existence of the conspiracy and the participation therein of the declarant and the party against whom the statement is offered under subdivision (E).
4. distinguished from declaration against interest (FRE 804(b)(3)] because admission need not be against declarant’s interest at time it is made
Effect:

Substantive use of such statements is permitted.  Allows statements including opinion or conclusion of law, and even where not based on first-hand knowledge.
(1) Individual Admissions [FRE 801(d)(2)(A)]
Application notes:

· generally does not require declarant to have had personal knowledge
· carries no “against interest” requirement (as exception FRE 804(b)(3) does)

· Confrontation Clause prohibits use against co-defendant (BRUTON)

i. redaction of references to co-defendant can cure statement
ii. unclear if ability to cross-examine at trial cures statement

iii. unclear how this comes out in civil case
(2) Adoptive Admissions [FRE 801(d)(2)(B)]
Application notes:

· “real and knowing” test – question is whether party’s conduct justifies concluding that he knowingly agreed with other person’s statement

· silence in face of statement/writing may indicate adoption:

i. appropriate test is totality of circumstances and whether party would have likely replied if he did not mean to accept statement (HOOSIER)

ii. in criminal case, silence while in custody is not adoption and cannot be used substantively or for impeachment (DOYLE)

1. this does not apply pre-Miranda warnings (JENKINS)

· whether party  adopted statement is 104(b) question
(3) Admissions by Speaking Agents [FRE 801(d)(2)(C)]
Application notes:

· often such statements are not offered for hearsay purpose (hence are verbal acts)

· bootstrapping problem: statement itself can not be only evidence of authority

(4) Admissions by Employees and Agents [FRE 801(d)(2)(D)]
Application notes:

· generally does not require declarant to have had personal knowledge (MAHLANDT v. WILD CANID SURVIVAL)

· often occurs in layers (all layers admissible if made w/in scope of employment)

· may not cover independent contractors (but 801(d)(2)(B) sometimes may)

· bootstrapping problem: statement itself can not be only evidence that declarant was acting “within the scope” of employment

(5) Coconspirator Statements [FRE 801(d)(2)(E)]
Application notes:

· three requirements:

i. coventurer – declarant and defendant conspired
ii. pendency – statement made during course of conspiracy (does not reach statements made before or after)

iii. furtherance – statement made in furtherance thereof (requirement weakly applied)
· judge decides  preliminary issue of these requirements by preponderance (BOURJAILY) 
· does not require defendant be charged w/ conspiracy (available in civil cases too)

i. but usually occurs only in conspiracy cases (due to difficulty of proof)
· bootstrapping problem: statement itself can not be only evidence of conspiracy or membership of declarant or party against whom offered

Availability of Declarant Immaterial (“Unrestricted Exceptions”) – FRE 803

(1) Present Sense Impression (res gestae) [FRE 803(1)]

Application notes:

· immediacy is critical element (virtually no time may pass)

· statement must describe or explain the event declarant has perceived

· sometimes could also be circumstantial evidence of state of mind (NUTTALL)
(2) Excited Utterance (res gestae) [FRE 803(2)]

Application notes:

· excitement is critical element

· statement must relate to “startling event or condition”

· declarant must have been “under the stress of excitement” caused by event

i. lapse of time not dispositive (IRON SHELL)

ii. statement may qualify even if a response to inquiry (IRON SHELL)

iii. often fits statements made on emergency 911 calls
· reflection or deliberation disqualify statement
· unclear whether statements may bootstrap themselves to fit exception
(3) State of Mind [FRE 803(3)]

Application notes:

· justification: risks of misperception, faulty memory small

i. but risks of candor, ambiguity still resent

· four uses; to prove:

i. declarant’s then-existing physical condition
1. refers only to descriptions of how declarant feels as he talks

ii. declarant’s then-existing mental or emotional condition
1. refers only to descriptions of how declarant feels as he talks

2. note distinction from nonhearsay use of statement (see supra)

iii. declarant’s later conduct
1. intent to do X probative of whether X occurred (HILLMON)

2. where X requires cooperation of third party, independent evidence of third party’s participation required (PHEASTER)

iv. facts about declarant’s will
1. statement of memory or belief permissible to show intent to change terms of will
· does not apply to statements of memory or belief about past actions if offered to prove fact remembered/believed (except for wills) (SHEPARD)

· note distinction from nonhearsay use of statement (see supra)
(4) Statements to Physician [FRE 803(4)]

Application notes:

· includes both statements of past and present symptoms

· statements must be pertinent to diagnosis or treatment
i. can include statements made to non-M.D. for purposes of treatment

ii. can include statements made by third party for purposes of treatment

· may include statements of cause but generally  not of fault
i. may include statements of identity in cases of child abuse (BLAKE)

1. all jurisdictions do not adopt this rule

· two requirements of “Renville test”:

i. declarant’s motive is consistent with purposes of treatment/diagnosis

ii. statement is reasonably relied upon by physician in treatment/diagnosis

(5) Past Recollection Recorded [FRE 803(5)]

Application notes:

· four requirements: (SCOTT)

i. witness lacks present recollection
ii. statement accurately reflects first-hand knowledge witness once had

iii. witness “made” or “adopted” statement

iv. witness did so while matter was “fresh” in his mind (no strict time limit)

· record admitted on this exception cannot be taken to jury room
i. unless offered by adverse party
ii. but is still evidence (distinguished from present recollection revived)

· raises Confrontation Clause question if witness cannot be adequately cross-examined on events described in statement
(6) Business Records [FRE 803(6)]
Application notes:

· four requirements:

i. only records from regular business and only those regularly kept


1. every person involved in preparation acting in regular course
2. regular course includes reports rarely (but regularly) made
3. patient’s relation of medical history not included because source not acting in regular course of business (PETROCELLI)

ii. source of information must work in business and have personal knowledge (person making entry need not have personal knowledge)

1. but if non-employee provides information falling within other hearsay exception, report may be admissible through two-step process (NORCON)

iii. record made “at or near the time” of event or when observed

iv. sponsoring witness with firsthand knowledge of recordkeeping system
· absence of record admissible to show nonoccurrence/nonexistence [FRE 803(7)]

· court may exclude for lack of trustworthiness (PALMER)

i. especially where primary utility is for litigating, not business

(7) Public Records [FRE 803(8)]
Application notes:

· covers three types of statements contained in records:

i. mundane documents describing “activities of the office or agency” [(A)]

ii. “matters observed” by public officials [(B)]

1. matters observed by law enforcement excluded in criminal cases
iii.  “factual findings” from official investigations [(C)]

1. may include findings regarding disputed evidence (BAKER)

a. may also include “evaluative” parts of report (BEECH)

b. but underlying data may still be subject to hearsay rules

2. not admissible against defendant in criminal cases (OATES)

· not admissible where trustworthiness lacking; factors:

i. timeliness of investigation

ii. special skill/experience of official

iii. whether hearing was held (not a strict requirement)

iv. possible motivational problems
· absence of record admissible to show nonoccurrence/nonexistence [FRE803(10)]

· lab reports, even where excepted, may raise Confrontation Clause problems

· multiple hearsay alright if underlying statement made by agent w/ duty to report
· unclear if report excluded by (B) or (C) in criminal case could come in under other hearsay exception, e.g. 803(6) (OATES says no, but is minority view)
(8) Learned Treatises [FRE 803(18)]

Application notes:

· two requirements:

i. treatise is “reliable authority”

ii. expert relies on treatise on direct or called to attention on cross

Declarant Unavailable (“Restricted Exceptions”) – FRE 804
“Unavailability” Requirement:

Exceptions apply only in case of “unavailability as a witness” as defined in FRE 804(a):

1. judge determines whether declarant is unavailable
2. five situations giving rise to unavailability:

a. claim of privilege
i. generally cannot take advantage on mere assertion that declarant would claim privilege if called

b. refusal to testify (refers to actual refusal once called)

c. lack of memory as to “subject matter” of statement

i. note defendant may be cross-examinable on making of statement while still forgetful of underlying events (DICARO)

d. death, serious illness, infirmiry
e. unavoidable absence (unobtainable by subpoena or “other reasonable means”)

i. for FRE 804(b)(2)-(4), witness is not unavailable if deposition obtained

ii. prosecution must make “good faith effort” to obtain witness (BARBER)

3. party who procures absence of declarant cannot obtain benefit of FRE 804 exceptions
(1) Former Testimony [FRE 804(b)(1)]

Application notes:

· statement must have been given in “proceeding” (not limited to “judicial” ones)

i. includes depositions, preliminary hearings, administrative hearings
ii. generally any hearing in which sworn testimony is taken

· cross-examination requirement applies (prior opportunity required)

i. civil: adverse party or “predecessor in interest” must have had chance

ii. criminal: defendant himself must have had chance

iii. declarant must have had similar motive in prior hearing

· note that use of transcript introduces two layers of hearsay

i. testimony admissible under former testimony exception
ii. transcript admissible under public records exception
(2) Dying Declarations [FRE 804(b)(2)]

Application notes:

· only statements “concerning the cause or circumstances” of impending death

i. likely also covers descriptions of prior threats, quarrels, pain, etc.

· must be “settled hopeless expectation” that death is imminent

i. declarant need not be actually dead (but must be unavailable)

· whether declarant knew he was dying is 104(b) question
(3) Declarations against Interest [FRE 804(b)(3)]

Application notes:

· statement must be against declarant’s pecuniary or penal interest

i. with conflicting interests, inquire into which preponderated
ii. declarant must have understood negative implications to interest at time
iii. corroboration required where used to exonerate accused in criminal trial

1. jailhouse confessions viewed as particularly suspect
iv. not applicable where declarant sought to “curry favor” with authorities

· declarant must be unavailable
· declarant must have had first-hand knowledge of facts in declaration

· collateral statements made with statement generally admitted as well

i. but self-serving or neutral not allowed as collateral (WILLIAMSON)

ii. analysis requires view of surrounding circumstances (WILLIAMSON)

· Crawford seriously weakens exception’s use against criminal defendants
i. exception not “firmly rooted” for purposes of Confrontation Clause
ii. Crawford does not clearly resolve issue; WILLIAMSON still relevant
(4) Statements Admissible because of Forfeiture by Misconduct [FRE 804(b)(6)]

Application notes:

· applies against a party that has “engaged or acquiesced in wrongdoing”

· where wrongdoing was intended to and did procure unavailability of witness

i. often spoken of as “waiver” (or “forfeiture”) of confrontation rights
· no reliability requirement applies to underlying statement

· judge determines whether forfeiture occurred (likely by preponderance)

The “Catchall” Exception – FRE 807

Requirements:

1. “circumstantial guarantees of trustworthiness”

a. factors to consider: (WEAVER)

i. whether declaration made under oath
ii. length of time lapse between event and statement

iii. declarant’s motive/propensity to tell truth

iv. assurances of declarant’s first-hand knowledge
v. whether statement is written or oral
vi. whether declarant has recanted statement

b. additional circumstances to consider: (WEAVER)

i. corroboration
ii. credibility of witness reporting statement

iii. availability of declarant for cross-examination
2. must be offered as evidence of a “material fact”

3. probativity and diligence: must be “more probative” than any other evidence available through reasonable efforts

4. use must be consistent with “interests of justice”

5. must give adequate notice to adversary of intent to use

Application notes:

1. some courts subscribe to “near miss” theory

a. refuses to admit under catchall statements that almost fit a different exception
2. commonly applied to grand jury testimony
a. but Crawford now requires declarant testify if used against criminal defendant
3. often useful to get evidence admitted in child abuse prosecutions
a. but still must satisfy constitutional standard of trustworthiness in criminal cases
C. THE CONFRONTATION CLAUSE [CRIMINAL CASES AGAINST ACCUSED]

Applicability:

Applies to hearsay statements introduced at criminal trial against defendant.  Does not apply to use of statements for purposes other than proving truth of the matter asserted.
Analysis:

Is the out-of-court statement “testimonial”?
Definition

1. no formal definition

2. generally, must have some idea statement could be used in legal proceeding
a. unclear whether relevant perspective is that of declarant or officer
3. casual remark to friend/acquaintance would not qualify

Clear Examples of “Testimonial” Statements

1. testimony at preliminary hearing
2. testimony before grand jury
3. testimony at former trial
4. statements taken by police officers during course of interrogations (CRAWFORD)
Clear Examples of “Nontestimonial” Statements
1. statements by co-conspirator during course of conspiracy

2. excited utterances spoken to friend/relative (but probably not 911 calls)

3. present sense impressions to friend/relative

4. state-of-mind statements to friend/relative

5. dying declarations to relative
Admissibility of “testimonial” statements

Is declarant made “available” for cross-examination at trial?

1. witness clearly not “available” for cross if:

a. not locatable for subpoena or does not come to court
b. refuses to testify based on privilege
2. unclear if witness “available” for cross if:

a. evasive or cannot remember facts about statement (probably is available in cases of memory loss) (OWENS)

i. even if witness may be behaving in bad faith (OWENS)

ii. still may have doubts if “meaningful cross” not possible (OWENS)

b. declarant denies making statement (probably is available) (NELSON)
c. young child testifying about abuse
3. Confrontation Clause guarantees “face-to-face” meeting (COY)

a. testimony through closed-circuit television suffices (CRAIG)

i. unclear if this survives after Crawford
4. if yes, this [deferred cross] will suffice: Clause “does not bar admission of a statement so long as the declarant is present at trial to defend or explain it” (CRAWFORD)

5. if no, go to next question (
If unavailable, did defendant have “opportunity” to cross declarant at time of statement?

1. defense counsel may choose not to cross at earlier hearing for tactical reasons
a. unclear what happens in this situation

2. if yes, this [previous opportunity] may suffice for Confrontation Clause

3. if no, may still be admissible in some cases:

a. unclear if testimonial dying declarations admissible

i. Crawford refers to cases admitting them

b. forfeiture by misconduct statements likely admissible regardless (CRAWFORD)

Admissibility of “nontestimonial” statements
If Roberts is valid:

1. declaration violates Confrontation Clause unless it falls within “firmly rooted hearsay exception” or involves facts possessing “particular guarantees of trustworthiness”

2. firmly rooted exceptions include:

a. statements by co-conspirator during course/in furtherance of conspiracy

b. excited utterances
c. present sense impressions
d. state of mind statements

e. statements to medical personnel for treatment/diagnosis
f. dying declarations
g. past recollections recorded
h. business records and public records
i. cross-examined prior-trial testimony
j. agent’s admissions
3. non firmly rooted exceptions include:

a. declarations against interest
i. at least by co-offender naming others in custody or interrogation

b. statements within catchall provision

4.  if not “firmly rooted”, requires “particular guarantees of trustworthiness”

a. only facts surrounding particular statement can be considered (WRIGHT)

i. evidence corroborating statement can not be considered

If Roberts is not valid:

1. no Confrontation Clause analysis necessary – nontestimonial statements admissible
Multiple defendants in a single trial

Confession of non-testifying defendant implicating co-defendant(s) raises Confrontation Clause issues with respect to co-defendant(s), even where prosecution purports to be offering confession only against declarant.  One solution is “two jury” technique.

IV. PRIVILEGES
Authority: governed by Common Law under FRE 501

Waiver: privilege is waived by disclosure to third party if disclosure reasonably anticipated
A. ATTORNEY-CLIENT PRIVILEGE

Generally: privilege grants that a (1) client has right not to disclose (and to proved his lawyer from disclosing) any (2) confidential communication between the two of them relating to the (3) professional relationship
1. Privilege Belongs to the Client

“Client” may be individual or corporation:

1. for corporations, “subject matter test” defines scope of protection: (UPJOHN)

a. communications made “on behalf” of corporation covered

i. regardless of level of employee

b. such communication must relate to employee’s performance of duties
c. such communication must be for purpose of obtaining legal services
i. routine reports that happen to be received by lawyer not covered

2. privilege generally survives death of client

a. but privilege does not survive where suit is over deceased client’s will
Only client can assert privilege:

1. whether privilege claim sustained is 104(a) question for judge
a. information seeker bears burden of proving exception applies

i. usually requires “prima facie” case for exception
2. attorney can not claim privilege if client wants disclosure
3. attorney ethically required to assert privilege unless client authorized waiver
a. client’s disclosure of privileged material in court is waiver

i. but lawyer’s intentional, unauthorized disclosure is not waiver

1. lawyer’s negligent disclosure sometimes is waiver

2. Applies Only to “Communications” Intended by Client to be “Confidential”

Meaning of “communication” not always clear-cut:

1. privilege protects only “disclosure of communication”; not of the underlying facts
2. unclear whether gestures/conduct that have communicative aspect are covered

a. e.g. showing lawyer wound , etc.

b. also unclear if lawyer’s response to such gestures/conduct covered

3. observations that third party could make not covered

a. client’s appearance and apparent lifestyle likely not covered

4. covers observations made as consequence of protected communications (MEREDITH)

a. but where counsel removes or alters evidence, privilege does not bar revelation of original location/condition of evidence

5. generally does not permit lawyer to conceal or refuse to answer about physical evidence
a. this is considered future crime or fraud (concealment/destruction of evidence)

b. may not have to disclose evidence returned to client with advice not to conceal it

i. but probably not privileged if other side learns of this evidence
Meaning of “confidential” subject to some interpretation:

1. disclosure can be made to some third parties without losing cloak of confidentiality

a. third parties assisting lawyer does not destroy privilege if communications made “in confidence” for purpose of obtaining “legal advice from lawyer” (KOVEL)

i. rule primarily concerned with expert acting as interpreter or intermediary between client and lawyer

b. but presence of third party probative of whether communication “confidential”

2. joint clients retaining single lawyer does not destroy confidence

a. but in dispute between the clients, privilege does not apply

3. joint clients retaining separate lawyers may collaborate and privilege still will apply
4. in cases of leaks and eavesdroppers (SUBURBAN SEW ‘N SWEEP)
a. information acquired through inadvertent disclosure is not privileged
i. applies where communication not adequately safeguarded
ii. e.g., material retrieved from dumpster (very close case)
b. information acquired through involuntary disclosure is privileged
i. applies where third parties intercept despite all possible precautions
c. two considerations in distinguishing these two:
i. effect on attorney/client consultation of not allowing privilege
ii. ability of parties to protect against the disclosure
3. Applies Only to Communications Made for “Professional Legal Services”

Privilege applies only in context of professional lawyer-client relationship:

1. critical quality is client’s reasonable belief that he is getting legal advice from lawyer

a. payment of fee/retainer is not dispositive

2. does not cover non-legal advice from lawyer (e.g. business, political, etc.)

a. most courts require that work be “primarily legal” for privilege to attach
Exceptions to the Privilege

Attorney-client privilege gives way in certain circumstances:

1. privilege not binding in suits between client and lawyer
2. client’s identity and fee arrangement not protected, except where: (DURANT)

a. circumstances of case are such that disclosure would implicate client in matter for which advice sought [“legal advice” exception]

i. this exception rejected by some courts (TORNAY)

b. disclosure tantamount to disclosure of otherwise protected communication
c. disclosure would provide “last link” of evidence

i. this exception rejected by some courts (DURANT)

3. does not apply to communications in furtherance of crime or fraud
a. even if client actually commits crime before attorney questioned (PHELPS)

b. includes things client should have “reasonably known” to be crime/fraud

B. PSYCHOTHERAPIST-PATIENT PRIVILEGE

Generally: privilege applies to (1) confidential communication (2) made to a psychotherapist [or clinical social worker] (3) if made for purpose of obtaining treatment or diagnosis (JAFFEE)

Exceptions to the Privilege

Psychotherapist-patient privilege gives way in certain circumstances:

1. where serious harm to patient or others can only be averted by disclosure (JAFFEE)

2. consultations taking place concerning litigation are not covered

3. may be a “future crimes” exception (authorities divided)

C. SPOUSAL PRIVILEGE

Testimonial Privilege

Generally: blocks all adverse testimony by current spouse, including events before marriage
Application Issues:

1. likely applies only in criminal cases
2. witness-spouse alone holds privilege to refuse to testify (TRAMMEL)

a. defendant-spouse can not compel or foreclose spouse from testifying

3. privilege inapplicable if marriage is sham
Spousal Confidences Privilege

Generally: excludes testimony of private communications b/w spouses made while married
Application Issues:

1. generally held by both spouses

2. covers only “communications” and not acts
a. acts that are equivalent to communication may be protected (ESTES)

3. covers only communications made during marriage
4. subject to following exceptions:

a. “partnership in crime” exception: spouses planning/facilitating crime (ESTES)

b. suits between spouses
c. prosecution for crime against spouse or children (WHITE)

V. WITNESSES

A. COMPETENCY OF WITNESSES

Personal Knowledge is Required of All Witnesses – FRE 602

Generally: witness may not testify unless evidence introduced sufficient to support finding that witness has personal knowledge of matter

1. witness’ own testimony may be used for this purpose

2. fact of hypnosis does not per se disqualify witness limit testimony (ROCK)

a. but procedural safeguards may be necessary to ensure reliability
3. rule subject to FRE 703 (opinion testimony by expert witness)
B. DIRECT AND CROSS-EXAMINATION
Leading Questions – FRE 611(c)

Generally: leading questions not usually permissible on direct examination but usually permissible on cross-examination, subject to the following exceptions:

1. when necessary to develop testimony

a. e.g. witness is young, timid, frightened, ignorant, uncomprehending, infirm

2. when dealing with “hostile” or “adverse” witness

3. when nonleading questions would be more trouble than they are worth
a. e.g. some questions when qualifying expert

4. when witness’ memory seems exhausted
a. here FRE 612 permits use of present recollection refreshed (see infra)

5. not permissible on cross where witness is attorney’s own client
Use of Writing to Refresh Memory – FRE 612

1. often referred to as present recollection refreshed/revived
a. distinguished from past recollection recorded: (BAKER)

i. admissibility standards less rigorous
ii. difference between evidence and non-evidence
iii. not limited to writings or documents (can be anything)

b. can not be used as cloak to get in evidence an inadmissible document

2. evidence used to refresh memory under 612 subject to discovery (JAMES JULIAN)

a. includes material used at trial and material used prior to testifying
b. includes otherwise privileged material (constitutes waiver of protection)

i. possibly does not apply to work product privilege
Scope of Cross-Examination – FRE 611(b)

1.
scope of cross-examination limited to subject matter of direct examination

2.
witness’ credibility may always be challenged on cross
C. IMPEACHMENT AND REHABILITATION

Nonspecific Impeachment

(1) Bias and Motivation
· may be shown by use of extrinsic evidence
· bias is always relevant
· Constitution requires defendant have chance to show witness bias (DAVIS)

· court may impose reasonable limits on efforts to show bias, including:

· through FRE 403
· questions that merely intend to harass, annoy, or humiliate
· questions that endanger personal safety of witness

· fact of inadmissibility for different purpose does not require exclusion if offered to show bias (ABEL)
· is sufficient that evidence could be admissible to show bias
(2) Sensory and Mental Capacity
· may be shown by use of extrinsic evidence
· involves showing witness has impaired capacity to observe, remember, narrate events
· inquiry into mental impairment must be shown to be “probatively related to time period” about which attempting to testify to be admissible

· may not introduce collateral issue to confuse jury and require testimony

· may proceed by showing witness drunk or high on drugs at time of events
· courts divided whether evidence of addiction allowable
(3) Character for “Truth and Veracity”
Cross-Examination on Nonconviction Misconduct [FRE 608(b)]

· prior bad acts may be questioned about only on cross-examination
· extrinsic evidence of such bad acts is not allowed

· acts must be probative of truthfulness/veracity
· generally disallowed unless about conduct directly involving lies/deception

· subject to three views: (MANSKE)

· broad view: virtually any bad character conduct indicates untruthfulness

· narrow view: only conduct of falsehood/deception bears on veracity

· middle view: looks to relationship between specific acts and truthfulness
· reaches conduct “seeking personal advantage” by “taking from others” in violation of their rights

· this is most commonly-adopted view (MANSKE)

· many acts for which resolution unclear (e.g., theft)

· such questioning is at discretion of judge
· attorney must have adequate, good-faith basis for asking question

· often closely entwined with question of bias (MANSKE)

· can involve both untruthfulness and attempts to “frame” adverse party

· where this occurs, makes admissibility more likely

Proving Prior Convictions [FRE 609]

· provable by cross-examination and extrinsic evidence
· use limited to fact, date, place, of conviction and sentence imposed

· courts may let in other details/circumstances under FRE 608(b)

· crimes involving dishonesty or false statement may always be admitted to impeach
· likely not even subject to exclusion under FRE 403 

· does not include crimes of theft (unless by false pretenses)

· other felony convictions (punishable by more than one year) may be admitted:
· against criminal defendant if “probative value outweighs its prejudicial effect”
· note absence of word “unfair” before prejudice – this test is less stringent than FRE 403

· court may inquire of facts/circumstances of conviction (LIPSCOMB)

· but is not required to do so

· convictions for same crime should be admitted sparingly (GORDON)

· factors to consider in evaluating this: (GORDON)
· nature of conviction

· recency or remoteness

· similarity to charged offense

· whether defendant’s record is otherwise clean

· importance of credibility issues to testimony/case

· importance of getting defendant’s own testimony
· burden is on government to prove this (LIPSCOMB)

· against other witness subject only to FRE403 (more relaxed)

· less risk of prejudice in this situation
· other misdemeanor convictions may not be used
· old convictions (more than 10 years from prison term) may not be used

· unless “specific facts and circumstances” make probative value “substantially outweigh” prejudicial effect

· convictions pardoned on finding of innocence may not be used

· juvenile convictions generally not admissible

· but sometimes may be allowed against witness other than accused
Character Witnesses [FRE 608(a)]

· character witness may impeach other witness by reputation or opinion testimony
· specific acts leading to this reputation admissible
· limitations on testimony:

· may refer only to witness’ capacity for truthfulness/untruthfulness
· general character testimony not allowed

· evidence of truthful character admissible only after has been attacked by other side
Specific Impeachment

(4) Prior Inconsistent Statements [FRE 613]
· use for impeachment considered a nonhearsay use
· therefore not admitted as substantive evidence if used for this purpose

· this may not be permitted where a “subterfuge” to get before jury evidence otherwise inadmissible (WEBSTER)

· test is whether there was bad faith on part of calling party

· witness may be questioned on cross about inconsistency

· statement need not be shown to witness

· but must be shown to opposing counsel “on request”
· extrinsic evidence of prior inconsistent statement admissible in some cases:
· witness must have opportunity to explain or deny statement

· opposing party also entitled to opportunity to interrogate
· inconsistency must be material
· not admissible if statement only involves “collateral” matters
· statement obtained in violation of Miranda can be used to impeach (HARRIS)

· may be relevant whether used to impeach direct or cross testimony

· prearrest silence can be used to impeach (JENKINS)

· up to states to decide for themselves (no Constitutional bar)

· most relevant where defendant would be expected to make particular statement
· postarrest, pre-Miranda silence also can be used to impeach (FLETCHER)

· post-Miranda silence can not be used (DOYLE)

(5) Contradiction
· impeachment by contradiction permissible with cross-examination
· also permissible with extrinsic evidence in some cases:
· counterproof that contradicts and tends to prove a substantive point
· here evidence would get in even if not contradictory

· counterproof that contradicts and tends to prove an impeaching point
· here evidence would get in for bias even if not contradictory

· counterproof that only contradicts on a “collateral point”
· here evidence usually does not get in

· note that use of extrinsic evidence makes this broader than FRE 608(b) for prior acts
· because extrinsic evidence of statements/acts indicating bias permitted (ABEL)
· concerns limiting contradiction evidence generally contained in FRE 403 and FRE 611
· two effects of recognizing “contradiction” as method of impeachment:

· justifies departure from normal trial sequence (e.g. rebuttal witness called later)

· allows some evidence that would otherwise be excluded
Rehabilitation

Timing of Rebuttal
1. rebuttal must generally be done after attack occurs (no “bolstering”), except:
a. can preemptively adduce that expert is being paid for services
b. can preemptively adduce that witness has criminal conviction
c. can preemptively adduce that witness has entered plea bargain
d. can preemptively adduce that witness has connection or affinity to calling party
2. where party anticipates attack on direct and cross can be characterized as attack, trial judge may permit use of character witnesses (MEDICAL THERAPY SCIENCES)

Substance of Rebuttal

1. rebuttal must be made at point of attack:
a. evidence of good character for truthfulness may rebut:
i. bad reputation for truthfulness
ii. witness’s bad opinion of truthfulness

iii. that witness has been convicted of crime
iv. that witness has committed prior bad act
v. cross-examination implying/stating that witness is liar
vi. unclear if could rebut prior inconsistent statement
1. allowable if implicit attack on credibility
vii. may not rebut evidence merely that present testimony is inaccurate
viii. may not rebut evidence of bias
b. evidence of prior consistent statement may rebut:

i. charge that testimony is recent fabrication
1. if statement made before alleged motive arose (TOME)
ii. charge that testimony product of improper influence or motive
1. if statement made before alleged motive arose (TOME)

iii. may not rebut attack on general character
1. unless attack implies fabrication or improper influence/motive
ix. but arguable that these 801(d)(1)(B) restrictions do not apply when statement offered for nonhearsay purpose of rebuttal
VI. BEST EVIDENCE RULE
A. PRINCIPLES

Generally: in proving terms of a writing, recording, or photograph where terms are closely related to a controlling issue, original must be produced unless it is shown to be unavailable for some reason other than fault of proponent [FRE 1002, 1004]
Defining “Writing, Recording, or Photograph”

· unclear sometimes if applicable in case of inscribed chattels
· where item is chattel and writing, judge may treat item as either (DUFFY)
· could require production (WATSON)

· even still, FRE 1004(4) could excuse production if tangential
· or could not (DUFFY)

· guidelines to application:

· relative importance of communicative content of inscribed object

· simplicity or complexity of content and risk of error in admitting other evidence

· strength of evidence

· breadth of margin for error within which other evidence would not undermine

· presence or absence of actual dispute as to content

· ease or difficulty of producing object

· reasons why proponent does not have or offer object itself

Defining an “Original”

· if one writing derived from another, first one not necessarily the “original”
· pay consideration to elements of charge or claim and circumstances
Use of Duplicates – FRE 1003
· use of duplicate permitted without need for excuse except where:
· concerns arise of “authenticity of the original”

· it would be “unfair to admit the duplicate”

· duplicates include:
· copies produced by any reliable modern method
B. OPERATION

Limited Applicability

· generally only applicable where contents sought to be proved by written record

· applicable in two general circumstances:

· where substantive law forces content of writing into prominence

· where party chooses to prove content

· rule inapplicable where:

· does not apply where only proved that writing exists, was executed or delivered
· does not apply where writing incidental by-product of transaction
· e.g., transcript of testimony (MEYERS)
· expert giving opinion based on matters not in evidence by FRE 703 (e.g., X-rays)

Production of Original Excused [FRE 1004]

· judge decides most questions related to Best Evidence Rule under FRE 104(a), including:
· whether “original”

· whether original lost or destroyed
· whether relates to “collateral matter”

· production of original excused in variety of instances:

· original lost or destroyed
· but not if through proponent’s fault or bad faith

· extreme inconvenience of obtaining original

· includes possession by third person and not obtainable by court

· original in possession of opponent
· writing/recording/photograph is of a “collateral matter”

· but duplicate may be required if available in most courts
· but  “degrees” of secondary evidence do not matter under FRE (see 1004 ACN)

· level of sufficiency of proof based on facts and circumstances of case (FLANAGAN)

· more strictness required where writings in dispute are very foundation of claim
VII. OPINIONS AND EXPERT TESTIMONY

A. LAY OPINION TESTIMONY
Wide Latitude Allowed for Lay Opinion Testimony [FRE 701, 704]

· lay witness must have first-hand knowledge of subject of testimony
· note this is different from hearsay 

· modern view is “fact” and “opinion” are regions on continuum

· differ in degree rather than kind
· therefore lay opinion given latitude to be admissible where:
· rationally based on witness’ perception (first-hand knowledge requirement)
· helpful to clear understanding of witness’ testimony or determination of fact

· not based on scientific, technical, or other specialized knowledge under FRE 702
B. EXPERT TESTIMONY

Requirements
Five General Requirements

1. witness must be “qualified” by “knowledge, skill, experience, training, or education”

2. must “assist trier of fact” in understanding evidence or determining fact in issue
3. must be based upon “sufficient facts or data”

4. must be product of “reliable principles and methods” (see part C, infra)
5. principles and methods must have been applied reliably to facts of case (see part C, infra)
(1) Who is an Expert? [FRE 702]

· expert must be “qualified” which requires:
· specialized knowledge, skill, experience, training, or education
· can with suitable training or education can qualify as expert even if lacking certification or experience
· also covers people with practice experience but no formal training
· qualification allows witness to state opinion on technical points
(2) When Can Experts Testify? [FRE 702]
· only if expert will “assist the trier of fact to understand the evidence or determine a fact in issue”
· this requirement goes primarily to relevance
· judge exercises more control in 403 rulings over experts than lay witness
· allows wide range of testimony

· unclear if experts restricted to testimony on subjects beyond ken of lay juries
· where expert only marginally helpful due to common understanding, can restrict under FRE 403
(3) Bases for Expert Testimony [FRE 703, 705]
· must be based on one of three types, provided is of type “reasonably relied upon in field”
· facts or data learned by firsthand observation “before the hearing”

· i.e., material that FRE 602 requires of lay witnesses
· facts or data learned “at the hearing”

· this is unique to experts

· outside data gleaned before trial by consulting other sources

· this is generous rule also unique to experts

· but not intended to create new hearsay exception

· foundation need not be laid before opinion elicited (FRE 705)

· testimony can be based on material even if not admitted/admissible into evidence

· such data may be relied upon by experts yet still not by trier of fact
· under FRE 703, expert shall not disclose such facts unless judge finds probative value outweighs prejudicial effect
· but disclosure required if raised on cross (FRE 705)

· potential Confrontation Clause problem if expert testimony based entirely on hearsay reports

Restrictions on Expert Testimony [FRE 704]
· may not state opinion/inference whether criminal defendant had mental state/condition
· probably cannot answer questions phrased “in terms of inadequately explored legal criteria” (704 ACN)

· e.g. can say party knew “nature and extent of his property and natural objects of his bounty” but not that party had “capacity to make a will”

· this is difficult area for courts to resolve

· some examples on casebook p. 612

C. RELIABILITY STANDARD FOR SCIENTIFIC/TECHNICAL EVIDENCE

The Daubert Standard for Specialized Evidence – FRE 702
· judge performs “gatekeeping” role for expert testimony under FRE 104(a)

· applies to all expert testimony
· originally applied only to “scientific” testimony (DAUBERT)
· but extended to “technical” or other “specialized” knowledge (KUMHO TIRE)

· factors to see if testimony is “product of reliable principles and methods” (DAUBERT)
· whether it can be reliably tested
· whether it’s been subjected to peer review and/or publication
· whether it’s got a reasonably low error rate
· whether there are professional standards controlling its operation

· whether it’s “generally accepted” in the field

· not a necessary condition, but merely one factor
· whether developed for purposes other than merely to produce evidence
· overarching subject is scientific validity; inquiry is a flexible one (DAUBERT)

· most important is application of reasoning/methodology, not reasoning itself

Expert Testimony in Practice
· scientific evidence can raise difficult problems in areas involving:
· toxic tort cases
· “syndrome” evidence (i.e. describing generalized behavioral patterns)
· important questions are:

· whether expert has adequate basis in observation and theory
· whether jury needs kind of help the expert can provide

· distinguished from evidence of crime victim/defendant which is more likely character evidence regulated by FRE 404, 405

· can also teeter close to FRE 608 character evidence
· which is blocked unless credibility brought into question
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