I.
War Crimes: building body of intl law and creating mechanisms to enforce it

A.
Process of defining such crimes is perpetually problematic.  Nulla poena sine lege principle: no one may be punished except on basis of law established at time of crime.  The sources of intl law generally regarded as treaties, customary law, general principles, and the writings of jurists.  There is a continuing tension between appeal to established principles and desire to prosecute effectively and punish with enough reach to create deterrent, as concepts of human rights and interstate justice continue to expand.

B.
Nuremberg war crimes trials: search for precedent/binding authority.  The Moscow Declaration contained simple threats against the defeated; the Nuernberg Charter was victor's justice, imposed by fiat.  

1.
Crimes against peace: involvement in war of aggression

2.
War crimes: violations of laws or customs of war, including ill-treatment of civil population of or in occupied territory

3.
Crimes against humanity: murder, etc., committed against civilian population against any civilian population

C.
Nuernberg Charter and Command Council Law No. 10 strives to make these crimes sound as if they were already widely-recognized, appealing to Hague Convention and custom.  US pushed for relatively conservative and procedural approach (war crimes and crimes against humanity prosecuted only as of date of belligerency).  Judges in High Command Case argued that trial under NC was acceptable because it was simply a new forum for trial, rather than a trial on a new basis.  UN GA ratified principles of NC and defined genocide as a crime. 

1.
However, no national law forbade "crimes against peace," the Hague Convention did not create individual criminal liability, and it was not clear that Kellogg-Briand pact produced criminal liability.  No one was convicted of crimes against peace.  

2.
No agreement seems to reach Germany's treatment of own civilians. 

3.
Illegality of joining "criminal organization" (i.e., SS) meant almost anyone could be prosecuted; in practice, restrained to those who joined knowingly and with intent.

4.
Great deal of difficulty defining degree of participation required to establish guilt.  Official position does not shield from prosecution (international law trumps national law); neither does acting on orders.  However, merely transmitting orders or acting in way that might have been acceptable under more normal regime (i.e., sending prisoners to Reich) did not attach guilt.  Must be a "personal act voluntarily done with knowledge of its inherent criminality under international law."

5.
Procedural innovations: no appeal procedure, no requirement of unanimity for verdict (even death), broad recognition of conspiracy (more like common law than civil)

D.
Flaws of Nuremberg: did not establish effective deterrent–too slow, too uncertain, too hard to prove if one is careful about due process.  Benefits: helped to solidify sense of international norms against certain behaviors; helped to prevent bloodbath reprisals.

E.
Yugoslavia: after attempted secession, Serbian republic sought to control territory extending into Bosnia and to eliminate certain racial groups there.  First international prosecutions since post-WWII period. 

1.
Was Bosnia even a state?  Res. 201 says: "a state is an entity that has a defined territory and a permanent population, under the control of its own government, and that engages in, or has the capacity to engage in, formal relations with other such entities."  Recognition of states, however, tends to be a practical and political matter.  Question, then, of whether the violence in Yugoslavia was a merely internal conflict or an international one meriting intervention.
2.
When UN established ICTY, drew upon principles of Nuremberg and international law as condemning atrocities there.  Geneva Convention condemns certain actions during wartime; tribunal also draws on crimes against humanity concept of Nuremberg and condemnation of genocide by UN.  
3.
SC-UN chose to act under its emergency Ch. VII powers (to act against a threat to international peace and security) to set up ad-hoc tribunal to prosecute, claiming that using a treaty process would take too long.  Explicitly disclaimed any attempt to establish general court of international criminal jurisdiction.  Also asserted that SC-UN would not be "legislating" any law, but rather creating a forum for enforcement of existing intl law.

4.
Tribunal authorized to prosecute: grave breaches of Geneva Convention, violations of laws or customs of war, genocide, and crimes against humanity (committed in internal or international armed conflict, directed against civilians on widespread/systematic basis, including rape).  Like NC, did not allow exemptions for acts of state, acts committed under orders (might mitigate), or (new) acts committed by subordinates if superior had reason to know.  Concurrent jurisdiction of national and international tribunals.  Non bis in idem principle: a person already tried by national tribunal cannot be tried by ICTY (unless national tribunal incompetent), and vice versa.  Unlike NC, appeals chamber established, and no death penalty, but still only a majority required.

5.
Defendants promptly challenge validity of existence of tribunal, its primacy over national cts, and its jurisdiction as well as the crimes alleged against them (Tadic).  Appeals chamber rules on the validity of its own existence.  Ct holds:

a.  
SC-UN cannot exceed powers of the UN as a whole, but it here correctly found that a grave threat to the peace existed even if the conflict was merely internal, which would trigger its Ch. VII powers, limited at least by the principles and purposes of UN;

b.
Establishment of a tribunal falls into Art 41 "measures not involving use of force" and does not exceed UN powers;

c.
International norm holds that defendants must be tried by a tribunal established by law, and ICTY was established in accordance with law as long as its establishment was "in accordance with the rule of law...[and it provides] fairness, justice, and even-handedness"

d.
as the states who might have asserted primacy in prosecution have not, individual defendants have no right to challenge ICTY primacy

6.
ICTY charter abandons "nexus" requirement (between crimes against humanity and either crimes against peace or war crimes) of Nuremberg Tribunal.  Intl agreements now prohibit crimes against humanity w/o any connection to intl armed conflict.  However, there must still be a nexus between the offense and "the armed conflict which gave rise to the applicability of international law."

7.
For certain periods, the Yugoslavian conflict found not to be international, and hence the victims of crimes not protected by Geneva Convention (which applies only to those under control of party of which they are not nationals), but this decision was overturned by appeals chamber, who found that foreign govt had effective control of Serb paramilitaries.

8.
Structural and procedural issues of ICTY: Not established by a treaty.  Prosecutor is completely independent of ct, although indictments must be approved by judges.  Witnesses have been allowed to testify anonymously.  No plea-bargains or immunity.

9.
Problems: caseload extremely heavy, difficulty securing witnesses in politicized environments, trouble bringing down the big guns, esp. w/o plea-bargains.  Successes: demonstrated that intl ct could apply intl law in reasonably fair manner; continued to develop and apply intl law, preventing it from lapsing; included gender-based crimes; continued development of intl human rights law as discipline.

F.
The ICC established by the Rome Statute to secure justice and end "impunity."  In theory, this should provide more efficient and even-handed administration of law than ad-hoc tribunals constituted after conflicts.  However, these goals in tension with national sovereignty, desire to maintain safeguards deemed essential to justice in national's country.  The US and the EU have found themselves at loggerheads, with US signing, but not ratifying, and then withdrawing its signature.

1.
RS asserts that every state has responsibility to prosecute or extradite for violations of intl law.  States and ICC have a complementary jurisdiction (unlike the primary jurisdiction of the ICTY and ICTR).  ICC does not have jurisdiction if state is prosecuting or if has investigated and not convicted, unless it finds state did not achieve basic fairness or competence in investigation.  

2.
RS rejects a universal jurisdiction for ICC.  Crime must be committed either by RS party national or in RS party territory.  Covers crimes against humanity (in absence of armed conflict, but must be systematic/widespread), genocide, war crimes.

3.
Cases may be referred by state or Sec Council or begun by prosecutor sua sponte.  Prosecutor's charge must be approved by ct.  Ct itself rules on admissibility of case (whether double jeopardy exists, etc.).  

4.
Protections for big powers: Sec Council is unlikely to refer big powers crimes and can request suspension of the trial for up to 12 months (renewable).  Art 98 also states that states cannot surrender in contravention of existing intl obligations; therefore, US is concluding bilateral nonsurrender treaties with every country it can in order to insulate itself from surrender of its nationals.  These agreements on their face apply to those "sent"–i.e., troops and diplomats–but US asserts they apply to all US nationals abroad.  GA resolutions request yearly exemptions from prosecution for troops serving on UN missions (not approved in 2004).  

5.
US objects strongly to territoriality as leading to potential jurisdiction over nonmember nationals (if crime is committed in territory of RS party).  Dislikes ct's own power to determine admissibility and lack of grounds to decline request for arrest, as well as only "national security" exception to requests for cooperation. Would prefer to preserve Sec Council power over ICC (more like ICTY/R), which would give it an effective veto over prosecution.  Some argument that due process may be infringed.  Also concern over provision for future definition of "crimes of aggression."

6.
Problems: without US support, can this ct ever be effective?  Difficulty in reaching those human-rights abusers who remain in the territory of a state which they control.  

II.
Demonstrating and creating international law: Sources of intl law: Res says: intl agreements/treaties, customary law, general principles (supplementary), perhaps writings of jurists (evidence: judgments of intl tribunals; judgments of national tribunals; diplomatic proclamations; writings of jurists which are positive rather than analytical; uncontested actions of states; norms may coalesce far more rapidly in the present day than in the past)

A.
Intl customary law: How does one discover/develop a body of law when there is no legislature, no cts of broad independent jurisdiction?  When state acts can be definitive, and some states act at some times in defiance of intl consensus?  When new issues arise, not covered by principles of yesteryear? 

1.
High Command cases: the treaties cited by prosecution may not have applied to the defendants, but cts found that the principles therein were general custom and thus binding on defendants anyway

2.
Territorial claims on sea–shows means by which new intl law is made by actions of powers in shaping international custom.  Up til 1945, countries claimed jurisdiction only three nautical miles out from coast, and only the surface, not the sky or the soil beneath. In 1945, US declares that it controls continental shelf.  In theory, this is violation of intl custom.  However, other states rapidly follow suit, ultimately leading to convention on law of sea.  At some point, this power-grab on the part of US thus becomes a matter of customary international law and then the subject of a multilateral intl agreement (Geneva Convention on Law of the Sea)!  In 1986, US, not liking some of the restrictions in GCLS (esp. establishment of deep-sea authority and possible forced tech transfer), issues statement which claims rights over natural resources 200 miles out.  UN sets up process which allows states to enter after ratification period by joining additional agreement modifying undesirable sections, and US comes in as "provisional adherent."

3.
North Sea continental shelf cases: dispute over which means of drawing boundaries is to be employed.  Parties appeal to existing Geneva Convention on boundary-drawing and customary international law.  This raises issues of determining what intl law is and its mechanisms for change.

a.
GC suggests one means of delimitation; however, FRG signed but did not ratify this treaty; no benefits, no obligation

b.
Other party argues that (a) consent to treaty rules may be inferred from FRG's conduct elsewhere; (b) principles of GCLS reflected those of intl customary law and are thus binding on FRG anyway; (c) that even if GC did not reflect intl customary law at time, it brought it into being through its own impact and widespread state adherence.

c.
Ct (a) sets very high threshold of consistent behavior to allow inference from conduct, not met here; (b) further, the rule was established in the GC was a rule of convention (one could opt out) rather than a crystallization of an existing intl law rule, so not binding as customary at time; (c) threshold for creation of intl customary law high: "state practice, including that of States whose interests are specially affect, should have been both extensive and virtually uniform in the sense of the provision invoked–and should moreover have occurred in such a way as to show a general recognition that a rule of law or legal obligation is involved" (i.e., frequency is not enough, as adherence might otherwise merely be that of courtesy, not a question of fulfilling a legal obligation)

d.
Dissent argues that delays in ratification may prevent formal acceptance even by states who will participate, and should not be held against relatively recent conventions; further, the sense of obligation is unlikely to arise before widespread acceptance, so again should not be demanded in early stages of acceptance of law

4.
North Sea fisheries: dispute over boundaries between UK and Norway for fishing purposes.  Similar questions as continental shelf cases.

a.
UK proposes that ten-mile rule is general rule of customary international law; however, ct finds that many states do not accept this rule, and Norway in particular has never accepted it, so not applicable

b. 
Ct also finds that Norway has consistently applied its own principle for delimting boundary waters, that this has not been objected to by other states (and was notorious enough that everyone who had an interest should have known), and that Norway has never conceded that another system would be necessary to comply with intl law.  Thus, Norway's competing rule for delimiting its waters cannot be said to be contrary to international law, nor can Norway ever be said to have consented to the rule proposed by UK as the intl law

5.
Hence, traditional view that international customary law requires: (1) general and consistent practice of states (need not be universal, can give special weight to those with particular interest in subject) and (2) opinio juris: conviction that practice is either required or allowed by customary intl law

a.
Conventions can reflect consensus on intl law principle and put it on a firmer footing; they can also 'crystallize' and through states' adherence to convention produce an international norm, esp. if these rules are also adhered to by non-parties w/opinio juris
b.
However, consent, whether constructive or explicit, is essential to create binding norm.  A state which consistently objects to the rule will not be bound by it.  Conversely, states which consent to even non-universal rules are considered bound.  Evidence of consent: legislative claims (but remember that legislation may sometimes create claims of legislative jurisdiction only, not enforcement), diplomatic declarations, but not UN resolutions, which are not meant to express a rule of law

c.
Some argue that UN law-declaring resolutions create at least a rebuttable presumption of customariness, esp. in areas of security enforcement and human rights

d.
This emphasis on custom can obscure the practical reality that nice customs curtsey to great kings; in practice, a powerful state can bend custom to its will far more easily than can a dozen or more weak states

e.
Continuing problem of state practice that contradicts declared conventions in areas such as human rights.  Some would argue that these principles should be seen as ius cogens or general principles of international law, rather than customary, therefore not undermined by violation.  In practice, most seem to take consent to these principles as binding anyway
6.
Pushing the boundaries of consent: the case of the BITS: bilateral investment treaties offering certain guarantees for capital against expropriation.  During Cold War, US was not able to mobilize multilateral treaty on the subject, so settled for BITS.

a.
There are now dozens and dozens of these agreements concluded amongst the various states, as well as a multilateral but very general convention, ISCIID.  Do these bilateral treaties give rise to a general rule of intl customary law that is binding on even those states who have not signed (a) a treaty with a particular state in dispute, although have with others or (b) any such treaty at all (and thus, do they allow the use of precedents from other BIT cases)?  Quite probably they may in case (a), especially if jurists argue a general obligation.  Case (b), however, esp. if the country has not joined ISCIID, may suggest a refusal to be bound by the custom which would be an effective opt-out.

b.
This suggests that in some cases the requirement for sense of obligation may be unnecessary to form custom; if a state is held liable to uphold conventions to which it is not a signatory, clearly it is not acting with sense of obligation.

c.
Yet domestic law may conflict.  US law requires that there be an extradition requirement in a treaty for extradition to be permitted; thus, if the US signs a non-requirement extradition treaty with one nation, cannot extradite to that nation even if all other treaties contain requirement.

7.
Human rights as customary law: what sources establish the new customary law?  This has become a particular issue in the US due to the Alien Tort Claims Act which allows aliens to sue in tort for violations of the law of nations; this requires cts to determine whether certain actions should qualify as violations (whether or not US cts really have the power to declare intl law!).

a.
Filartiga: SC should determine intl customary law by looking at positive writings of jurists; usage and practice of nations; judicial decisions recognizing and enforcing laws.  In this case, examines these sources to conclude that torture is a violation of customary law, even though there is no multilateral treaty banning it and many nations' practice falls short of their commitments not to torture.

1.
UN Charter (interpreted) and Universal Declaration of Human Rights ban torture.  UDHR is "authoritative statement of the international community" which may not rise to level of treaty but which creates expectation of adherence that if followed by enough states may produce norm of custom.  

2.
Numerous treaties and constitutions also forbid it.

3.
These documents do not make a national/foreign distinction.  

b.
Flores: Similar claim as in Filartiga, resting on violation of right to life, health, and sustainable development.  Finds no violation of law of nations in excessive pollution. 

1.
Applies Filartiga framework, but emphasizes, "[W]here customs and practices of States demonstrate that they do not universally follow a particular practice out of a sense of legal obliation and mutual concern, that practice cannot give rise to a rule of customary international law."  

2.
In particular, broad principles must be expressed as clear specific rules for enforcement.  

3.
Treaties are a source of obligation.  However, the treaties to which plaintiffs point have not been ratified by overwhelming majority of or the most influential states and have not been adhered to by many which have ratified.  UN resolutions not a source of law, only important insofar as state practice reinforces.  "Declarations" not binding, either.

4.
Multinational tribunals cannot create binding norms unless specifically empowered to, and none are.  Experts are not to be considered as primary sources unless their research is positive rather than speculative.

c.
Alvarez-Machain (issue 1): again, issue like Filartiga.  Ct finds no violation of intl law in arbitrary arrest and detention of Mexican national by DEA agents.

1. 
Rejects reliance on UDHR and a covenant on human rights to which US is party.

2.
Ct again regards the norm suggested here as too broad to be enforceable; any principle against arbitrary detention would not take in a brief detention in excess of positive authority (AL says this is right decision).

8.
Obligations erga omnes and ius cogens: general principles of law that some argue transcend customary law and thus apply w/o even constructive consent of states or in the face of conflicting state practice.

a.
Obligations erga omnes: obligations which are concern of all countries (as long as they have personal and subject-matter jurisdiction) and punishable without conventional obligation.  "Some international obligations are thus so basic that they run equally to all other states, and every state has the right to help protect the corresponding rights."  Most often invoked in a human-rights context.  This status is meant to be a consequence, not a cause, of a right's fundamental character, and hence leaves open contentious debate regarding just which rights qualify as fundamental.  Clearly, such a fundamental right must be firmly established in general international law, but it does suggest that any state might bring an action against another before a competent intl body in the case of certain human rights violations, regardless of whether its own nationals or other interests are affected.

b.
Ius cogens: Vienna Convention on Law of Treaties states that no treaty in conflict with "peremptory norm of general international law" is valid.  Ius cogens are thus those principles of international law which cannot be derogated from in treaties.  Unsurprisingly, which principles these are remains completely unsettled (esp. whether they include principle against prolonged/arbitrary detention).  Very unclear also whether a unilateral act may be said to violate ius cogens.   

B.
Treaties: Treaties are part of supreme law of land in US (though Cons trumps if conflicts); not true in all countries.  President makes treaties w/advice and consent of Senate (most self-executing: affect US law w/o separate law to implement them).  President can also make "Congressional-executive agreements," approved by simple majority of both houses rather than 2/3 of Senate (pragmatic: to implement would have to pass enabling law through both houses anyway).  President can also make plain executive agreements.  Lack of clear delineation among proper ends for each.  

1.
Pacta sunt servanda: treaties are regarded as binding upon party states w/o conflict with their sovereignty.  Generally regarded as highest source of intl law; however, must often be interpreted in light of customary intl law.  May be contractive, legislative, or constitutional.

2.
Competing belief that modification of treaty must be possible under 'fundamental change of circumstance.'  The case of the Panama Canal after the Panamian revolution: Panama sought to have PCT, largely established by force, overturned some 50 years later.  Art. 49 of Vienna Convention provides for withdrawal in cases of fraud or forcible coercion, Art. 53 denies validity of treaty that violates jus cogens.  However, Panama amended the treaty within the two decades before it tried to get it overturned legally, which might imply acquiescence.  US never ratified VCLT precisely because it recognizes the possibility of amendment of treaties.  However, this principle might now be regarded as customary intl law (but not against US, which has protested against it).

3.
Reservations: States may enter into treaty w/specific reservations, even those treaties that forbid reservations (!).  ICJ has held that reservations acceptable unless they would defeat the purpose of the treaty.  Because of lengthy multinational ratification processes, parties can ratify over extended period of time.  In theory, if no state which has already ratified objects to the reservation of a newly-ratifying state, the reservation stands.  The Senate should, according to the Restatement, be consulted on such reservations, but in practice this does not happen.  Reservation which limits time which treaty is to endure may be acceptable.

4.
Interpretation: Interpretive approaches, somewhat overlapping: intent of parties, text, object/purpose.  Art. 31 of VCLT is supposed to codify principles on a general level, but it is quite general.  Parties tend to cite all sorts of possible evidence: practice, case law, materials relating to the negotiation and/or ratification.  Treaties are interpreted "liberally," but the meaning of this is unclear.  Art. 9 of UN Charter, for instance, has been interpreted over the years to allow abstentions not to be regarded as vetoes.  Practice trumps the literal text, but not, probably, in all cases.

a.
 Air France v. Saks: In order to determine meaning of "accident" in Warsaw Convention, ct begins with text of treaty but also consults history of treaty, negotiations, and practical construction of states.  Not bound by foreign ct interpretations, but useful as evidence of construction by other parties.

b.
US v. Stuart: SCT rejects attempt to import standard for US govt request for information into treaty dealing with Canadian request for information.  Clear import of treaty language should control unless this produces result inconsistent with intent/expectations of parties.  Also looks at ratification history and subsequent operation.  Scalia objects strongly to use of Senate ratification debates in determining meaning of treaty, but historical practice is against him.

c.
Alvarez-Machain (again): as extradition treaty does not clearly state that extradition is the only means by which US can acquire custody of Mexican nationals for trial, other means are not in violation of treaty; makes a narrow reading of the text trump fairly clear purpose and scope of treaty.  Terms may be inferred or readings of terms informed by/from international law, but only in the most narrow and closely-related sense.

d.
Golder case: ECJ infers right to access to cts from due-process guarantees in European treaties (in other words, a liberal reading of a treaty as opposed to the narrow Alvarez-Machain above).  Dissent: treaty interpretation must be "limited to what has been agreed, or can properly be assumed to have been agreed."  These two cases represent outer margins of error in excessively narrow and excessively generous interpretations of treaty.

5.
Treaties and US law: Historical unrest over whether fed govt can control matters through treaty-making power which it is not explicitly authorized to do by Cons.

a.
MO v. Holland: treaty powers can extend to matters which might be implicitly reserved to states (e.g., regulating bird-hunting).

b.
Reid v. Covert: "no agreement with a foreign power can confer power on the Congress, or on any other branch of Government, which is free from the restraints of the Constitution."  Hence the govt cannot suspend A6 rights merely on the basis of a treaty when citizen would otherwise be entitled to them.

c.
Diggs v. Shultz: laws should be construed, as far as possible, as to be consistent with US treaty obligations, but if law passed after treaty is clearly intended to abrogate those obligations, then it effectively repeals the treaty.

d.
US v. PLO: as Congress did not clearly indicate a desire to contradict treaty in the specific instance in question, ct interprets law as not applying to that specific instance.  This is the opposite approach from Diggs; both work from the same general principle of interpretation, but one is quick to infer intent to override treaty, and the other bends over backwards not to find it.

6. 
Separation of powers: fed govt ends up with very broad powers to conclude treaties in just the way it likes, with cts ultimately finding most challenges to involve nonjusticiable political questions.

a.
Public Citizen v. USTR: Submission of treaties to Congress are not agency actions, but rather actions of president, and hence unreviewable under APA

b.
Made in the USA Foundation: although some types of agreements may require the use of the treaty ratification procedure, the question of which those are is a nonjusticiable political question: commitment of foreign policy to executive branch, lack of standards by which to interpret, desire to avoid conflicting pronouncements by various cts

c.
Taiwan defense treaty over whether US can repeal treaty with Taiwan without Senate consent.  Goldwater v. Carter: one plurality would argue that ct should not object on behalf of Senate if Senate does not act itself, but preserves option of resolving ambiguous grant of power in Cons.  Another would treat it simply as nonjusticiable b/c it closely concerns president's power to conduct foreign relations and therefore the commitment to coordinate branch is plain.  

III.
International jurisdiction: Res recognizes jurisdiction to prescribe, adjudicate, and enforce.

A.
Basic principle of jurisdiction is territorial, nationality, "acts directed against state interests by non-nationals" (somewhat controversial).  However, most controversial is effects: states have expanded jurisdiction to cover acts committed elsewhere whose effects reach into that state or even acts against their nationals.   

B.
Jurisdiction to prescribe: may create laws even if they cannot be enforced against the violator without some further basis of jurisdiction.  Intl trade produces instances in which American, and, later, other cts, have claimed jurisdiction to prescribe even against those who offer no territorial basis for jurisdiction, due to effects of actions in the home state.

1.
Alcoa: Recognizes right to impose liability for effects; shifts burden of proof for actual effects to defendant once intent to cause effects proven.  Introduces policy problem: how significant and direct an impact is required?

2.
ICI: US ct asserts right to forbid British company from exercising British contract rights with other party, not before US court, that would continue acts found to be illegal under Sherman Act.  British ct, however, treats this solely as a question of British property rights and requires first British company to honor contract.  Very narrow view of business relationships.  Kahn-Freund found the very assertion of effects jurisdiction a violation of intl law and not binding.

3.
Timberlane: established three-part test for effects jurisdiction: (a) must be actual or intended effect; (b) burden must be large enough to be actual injury; (c) whether interests and links to American commerce are enough to justify US claim to jurisdiction (looking at conflict between US and foreign law; nationalities involved; extent to which compliance can actually be secured; relative significance of effects in US and elsewhere; explicit purpose to harm US commerce; relative importance of conduct in US vs. conduct abroad).  This test has gained some acceptance internationally, but probably cannot yet firmly be said to be customary international law.

4.
Wood pulp cases: European ct ruling allowing for jurisdiction in cases of "substantial, foreseeable and direct effects" of conduct in European market.  Suggests that at least basic concept of effects jurisdiction has become increasingly accepted internationally.

5.
In re Insurance Antitrust Litigation: Dist ct attempts to apply Timberlane effects standard, but varies weight of various factors (e.g., conflict w/foreign law & policy is important if not definitive).   SCT relies on intent and "substantial effect" in US test to establish jurisdiction, and then analyzes comity to see if there is an actual conflict between US and foreign law (two laws commanding incompatible conduct, not one law forbidding and one law only permitting), concluding that there is no reason not to hear case.  This (incorrectly) ignores any attempt to measure reasonability of jurisdiction and equates comity with conflict of laws.  Dissent (Scalia) argues that this violates intl law by not respecting comity as properly analyzed for reasonability of assertion of jurisdiction under Timberlane.  

C.
International criminal jurisdiction: hijacking.  Rapidly developing problem of crimes committed in uncertain jurisdiction by individuals who then flee to other jurisdictions.  Countries seek to respond by extending bases for jurisdiction.  US claimed "special maritime and territorial jurisdiction" includes US-registered aircraft in flight and not in other state's territory.  

1.
However, states often found themselves relying on extradition, which is sharply limited as a tool for recovering custody of those who have found a home in a friendly state. 

a. 
In re Kavik etc: Swiss ct found that Swiss extradition law and treaty applied in determining extraditability.  Analysis depends on: (a) whether requesting state can be said to have jurisdiction and (b) whether treaty w/state authorizes extradition.  

1.
Took generous reading of jurisdiction (requesting state might have some basis) and carefully dodged question of jurisdiction if act had partially been committed in requested state.

2.
Swiss law allows extradition if principle of double criminality is fulfilled (must be recognized as crime in both states, but need not be on same basis or have same punishment).  This is in contrast to US law, which requires that crime be specified in treaty.

3
However, an exception to authorization to extradite for "political offenses" exists.  Initially thought to apply to such matters as armed political rebellion, but ct defines this liberally as well, to include even those which are ordinary crimes that become political through context (e.g., hijacking of craft to escape oppressive regime).

b.
Other limits on extradition: most states except for double jeopardy, adhere to doctrine of specialty (extradited for one offense, can only be tried for that offense), will not extradite own nationals.  Most states, including US, also make some provision for executive discretion regarding whether surrender actually takes place.

c.
Hence, good chance that a hijacker might evade extradition and turning of states to other means of securing custody.

2.
Thus, attempts to expand jurisdiction and responsibility to extradite via treaty.

a.
Tokyo Convention (1963) created jurisdiction based on registry of aircraft, but did not specifically exclude other possible bases for claims of jurisdiction.  Created no obligation to extradite.  Interim step that left major problems unaddressed due to lack of political will.

b.
After another series of hijackings, Hague Convention for the Suppression of Unlawful Seizure of Aircraft.  Requires that (a) hijacking be defined as a crime by all parties' domestic law; (b) that all parties claim jurisdiction based on both registry and state of first landing (and sometimes, where accused "may be found"); (c) that parties take offenders into custody with intent to prosecute or extradite; and (d) all currently existing bilateral extradition treaties between parties be amended to include crime of hijacking and allow for bases of jurisdiction mentioned in (b) [but does not itself create new obligations of extradition in the absence of an existing bilateral treaty!].  Attempts to define hijacking as never a political offense failed.

3.
Some states have sought to expand their jurisdiction over "universal crimes" through simple domestic statute.  Belgium attempted to create universal jurisdiction for human rights abuses in its cts, with no required link between suspect, victims, or events and Belgium, and private prosecutions allowed.  Tremendous intl outcry: seen as not respecting sovereignty, turning political struggles into legal ones, and as exposing all visiting foreign officials to legal harassment.  Belgian ct upheld limitation to non-sitting heads of state from customary international law.  Then parl amended act to allow only public prosecution if neither victim (for at least three years) nor offender was in Belgium and crime not committed in Belgium, either.  Amended again to allow prosecution only if defendant, victim, or crime are Belgian, and requiring public prosecution if only victim is Belgian.  Essentially abandoned experiment.

D.
Unilateral action: US has been slowly expanding its reach even beyond that granted by the newer international conventions, engaging in some behavior that seems to have questionable legal basis.  US cts have tended to react to this behavior with considerable tolerance, despite its shaky legal grounds.

1.
Constitutionality of jurisdiction based on "passive personality" (i.e., nationality of victims) questionable according to AL's article.  Art I, sec 8, clause 10 makes link to intl law and there is no other basis for extending jurisdiction beyond either territorial, national-by-criminal, or effects (commerce and necessary/proper clauses insufficiently elastic).  Although Cong may pass law inconsistent with treaty or customary international law, criminal jurisdiction should not be extended further internationally–possible violation of due process.  Currently, murder of US national abroad with intent to intimidate government is US offense, but requires govt certification of intent.  Making jurisdiction dependent on executive discretion also seems like violation of due process to AL.

2.
Multiple cases show legally-dubious basis of US attempts to extend jurisdiction based on "passive personality" or the fact that criminal "may be found" in US after being coerced there.  Tends to avoid extradition procedure and involves cooperation between low-level law enforcement officials rather than major ones, thus dodging both publicity and accountability.

a.
Yunis: A wanted terrorist enticed onto the high seas and interrogated there before being  brought to the US for trial.  Based on a warrant with no district of arrest specified and with no warrant for any of the activities in foreign countries.  Govt of the country of first contact was not even informed.

b.
Matta-Ballesteros: Honduran national arrested by force in Honduras and transported to US without resort to extradition procedures.  Lack of clearly-established channel of cooperation with Honduran law enforcement, but also no complaints from Honduran government.  

c.
Verdugo: Mexican national arrested in Mexico by Mexican officers on strength of US arrest warrant, driven to border, and handed over to US officers–again, no resort to extradition procedures.

3.
Ker v. Illinois (100 yrs old) upholds principle of "male captus, bene detentus": simply because the defendant may have come into custody unlawfully does not mean that he cannot be tried once he is in custody.  Oddly, on same day, handed down Rauscher, which allowed prisoner to invoke provision for specialty in extradition treaty, yet did not allow Ker prisoner to invoke mandatory procedures for extradition.  Frisbie, 60 years later, upheld "male captus" principle, and Ker-Frisbie rule remains good US law to this day.  However, Toscanino (not read) provides one exception, in cases of extreme maltreatment of prisoner.

4.
 US v. Noriega: A sweeping reinforcement of both Ker-Frisbie doctrine and general ability of US to engage in unauthorized armed force to recover wanted suspects in other countries.  Ct found that:

a.
US cts have jurisdiction: (1) US has right to attach criminal liability based on effects jurisdiction, or even intent to produce effects [cf. Res 403(2), which would bound this doctrine w/reasonableness]; (2) possible to infer required Cong intent to apply statutes extraterritorially.   

b.
Noriega not immune from prosecution: never a recognized head of state, and cts must defer to execution discretion on this point, which discretion extend to whether or not to extend "privilege" of immunity.

c.
Forcible detention and transport to US does not violate US law or customary international law.  Defendant has no due process claims when others are harmed in his arrest.  Ker-Frisbie doctrine upholds "male captus" principle.  Individuals lack inherent standing to assert violation of treaties in absence of complaint from govt, so treaties would have to be self-executing and limiting US jurisdiction to enforce in order to make a claim.

d.
Cts will decline to consider, as nonjusticiable under Baker v. Carr, claims that US decisions to invade are in violation of intl law and hence arrests resulting from them are as well.

5.
Yousef: another case sustaining legality of aggressive US self-help actions. 

a.
upholds broad interpretation of "found within US" in Montreal Convention/domestic law to include coerced return

b.
sustains broad claims of jurisdiction, finding (a) that criminal passive personality principle is consistent with both customary intl law and due process in US law, while both 2332 domestic law and Montreal Convention implementation also authorized trial; (b) attempts to influence US foreign policy fall under effects jurisdiction and (c) "protective" jurisdiction–in defense of state interests even if state nationals aren't injured–also can serve as basis for US trials.  

c.
sharply limits ability of customary intl law to affect US prosecutions, reiterating that while US law should not be interpreted to conflict with customary intl law unless no other reasonable interpretation prevails, Cong is able to legislate outside customary intl law (except in strictly limited cases of ius cogens), and such law is incorporated into US law only when there is no other authority to consult.


d.
however, also denies ability of US cts to claim jurisdiction based on universality principle by expanding the list of crimes eligible to include terrorism; universal crimes must be universally condemned and also beyond reach of any given state

IV.
Establishing jurisdiction over foreign entities.  Historically, foreign states and state instrumentalities enjoyed considerable immunity from suit in US cts, as a matter of both law and executive discretion.  The FSIA codified exceptions primarily relating to commercial activity, and the ATCA and TVPA offered more controversial forums for addressing violations of intl law.

A.
Foreign Sovereign Immunities Act (1976) established new basis for civil liability of foreign states operating in US.

a.
Foreign states are immune except as provided in 1605-6, with no role for extrajudicial discretion.  Exceptions for actions based on commercial activity carried on in US by foreign state; on an act performed in US in connection with commercial activity of foreign state elsewhere; or an act outside US connected with commercial activity of foreign state elsewhere that causes direct effect in US.

b.
Prejudgment attachments against states are not permitted.  Post-judgment attachment against states is permitted, but only if property is used for commercial activity in US and is linked to claim on which judgment is based.  Property of state instrumentalities is allowed if merely used in commercial activity in US.

c.
Any such claims are removable from state to federal ct, and no jury trials.

d.
Counterclaims permitted even if would otherwise be barred by immunity, at least to the extent of the claim filed by the foreign state.  A foreign state counterclaim without an immunity defense waives it.

B.
Cases interpreting FSIA have tended to uphold relatively broad liability of foreign states in civil cases.

a.
Texas Trading: broad definition of commercial activity; finds a loss by a US company through breach of contract that was also meant to be paid in US to qualify as a "direct" effect in US for purposes of establishing liability (left open question of whether both conditions must be met).  Also held that FSIA-created liability met International Shoe minimum contacts test.

b.
Sugarman: harm done to a passenger who had bought tickets from public foreign airline in US and was engaged in roundtrip that was to return him to US is sufficiently connected with "commercial activity carried on in the United States" to allow liability; i.e., acts which are extraterritorial but grow out of regular course of commercial conduct carried on in US qualify.

c.
However, Vencedora: Merely "doing business" in the US does not provide a basis for liability under FSIA, absent some nexus between the business and the claim itself.  This avoids turning the US into intl claims court for the world.  (Note: if had not been state instrumentality, would've been civilly liable under normal test.)

C.
Special problems include: alien v. alien suits, subsidiaries, retroactivity

a.
Verlinden: Held that alien v. alien suits under FSIA did not exceed Art III grant of powers to cts, inasmuch as determining jurisdiction under it requires an interpretation of fed law and therefore it "arises under" such law.

b.
Subsidaries: Split regarding whether subsidiary must be directly owned by foreign country or whether indirect ownership would suffice to bring it under immunity resolved in favor of former by Dole Food.  Dole Food also held that instrumentality status is determined at time of suit.

c.
Altmann: FSIA is retroactive, governing even suits arising from actions before its passage, as it is primarily a jurisdictional statute as well as a codification of privilege rather than a right on which states may build reliance.

D.
Cases have found fairly narrow grounds for prejudgment and even post-judgment attachment.  Under FSIA, the first is permitted only when the exemption is explicitly waived [1610(d)]; the second is permitted narrowly in cases of foreign states (with implicit waiver and against property in commercial use in connection with the claim), a little more broadly for foreign instrumentalities (against any commercial property).  Dist cts split over what qualifies as an explicit exemption.  US govt's resistance to broad amenability to suit, seen as necessary to protect US assets abroad, means that in some instances FSIA ends up creating a right without a remedy.

a.
Libra Bank: The explicit waiver required need not include explicit reference to prejudgment attachment if the waiver-language used is broad enough.  Waiver of immunity from "legal proceedings including...etc...." held to be sufficient.

b.
However, S&S Machinery found that language referring to acceptance of "other liability in the territory of the party" did not constitute an unambiguous demonstration of "foreign state's intention to unequivocally express the will of the parties to waive immunity"

c.
Birch Shipping: agreeing to enforcement of any judgment or arbitration suffices as implicit waiver necessary for post-judgment attachment; accounts for mixed commercial and non-commercial use are, in fact, available for attachment

d.
Letelier: foreign state instrumentality attachable for judgments against that foreign state only if there is abuse of corporate form or fraud; further, political acts of governments, such as assassinations, do not qualify as commercial activity

E.
ATCA was used in a series of cases that attempted to attach liability for violations of intl law in US cts.  Debate over whether it created merely jurisdiction or also an actual cause of action finally resolved with an odd compromise by SCT that limited access to cts under ATCA yet did not entirely eliminate it.  

a.
Filartiga revived the ATCA as a basis for suit amongst aliens in US cts for violation of intl law.  Assumed that the law created a forum for hearing offenses against the law of nations as well as a cause of action, and required that the rule in question command the "general assent of civilized nations."  This does not serve as an assertion of universal jurisdiction over such crimes, such as the Belgian statute provided:

1.
Plaintiff must be foreign national

2.
Ct must still establish personal jurisdiction on some other basis (i.e., presence of defendant or defendant's assets in US)

b.
Tel-Oren involved a claim regarding torture and murder in Israel that might have been made against both Libya and the PLO.  Libya was immune to suit under FSIA (there was no connection to commercial property), but PLO, not being recognized state, was not.  Split amongst panel reflects differing policy judgments about wisdom of allowing these kinds of suits in US ct:

1.
 ATCA creates cause of action, but PLO as non-state actor does not have the same responsibilities under law of nations as Paraguay (or official acting under color of Paraguayan law) did–official torture violates international norms, but not torture by private groups.  This decision would preserve broader access to cts under ATCA in principle, but in practice keep the threshold high

2.
ATCA does not create cause of action; there must be a private right of action created in some other international agreement (as there is in hijacking convention).  This decision, arising out of fear of endless proliferation of suits seeking to enforce private rights in any treaty, would make ATCA essentially nugatory

3.
Ct should not consider this case at all, as it involves matters beyond its competence to determine and judgments beyond its ability to enforce

c.  
Amerada Hess resolved potential conflict between ATCA and FSIA.  FSIA provides only basis for foreign-state liabilities; ATCA claims must fall within purview of FSIA in order to be prosecuted in US cts.

d.
Karadzic: ATCA can reach some actors in their private capacities, but only if intl norm proscribes the behavior for individuals as well as states; genocide qualifies (Convention on Genocide says that such acts are punishable whether committed by rulers, officials, private individuals), but not murder or torture.  However, Torture Victim Prevention Act created private right that could be enforced in ATCA forum.

e.
Alvarez-Machain, v. 3: SCT resolves circuit split over right of action vs. jurisdictional forum by holding that ATCA is jurisdictional only, but that fed cts had jurisdiction at the time of enactment to hear a very limited set of offenses involving intl law, and it is at least possible that some other offenses might eventually fall into that category–but they would have to be of universal international acceptance and defined with a very high degree of specificity.  Plaintiff's complaint against brief arbitrary detention does not qualify; too general, and grounded on Charter and UNDHR, which do not impose intl law, and Covnenant on Civil and Political Rights, which was not self-executing.  This case, then, does not quite overturn Filartiga, but it leaves extremely unclear what acts might qualify as actionable.

F.  
Even those who secured judgments under ATCA or TVPA had great difficulty executing these judgments, as they had to identify commercial property of the state used in connection with the claim for post-judgment attachment.  This led to some amendments to FSIA, which may have helped a little but still mean that judgments in these cases will be hard to collect.

a.
sovereign immunity does not bar suits by US nationals for actions arising out of terrorism and related acts against states only and only if state is on State Dept's short list of terrorist sponsors

b.
commercial property of foreign states is available for attachment regardless of whether property was involved with act on which claim is based, but property of state instrumentalities can only be attached if there is a connection between instrumentality and acts

V. 
 The UN: use of international cts, use of force.  Ongoing difficulties arise from joint problems of unwillingness of most powerful members to accept UN claims of power in cases where they feel their own interests are threatened, leading to unilateral action and/or withdrawal from multilateral dispute-resolution mechanisms, and of attempts by less powerful nations to subvert perceived dictatorship of most powerful nations.

A. 
International Ct of Justice (ICJ) is primary judicial organ of UN (art 92).  UN members and non-members can be members of ICJ.  Art 94 says states agree to abide by decisions to which they are a party; should they fail to abide, other party may req SC to use its Ch. VII powers against it even without a breach of the peace (but, perhaps, not measures of force?).  This has never actually happened.  

B.
Nicaragua case shows objectionability of scope of ct powers to US and limits on enforceability of its judgments.  Complaint regarding US provision of arms and supplies to insurgents in Nicaragua leads to US withdrawal from compulsory ICJ jurisdiction.

a.
US withdraws from compulsory ICJ jurisdiction in this matter just days before Nicaragua files complaint, which is ineffective legally (committing to compulsory jurisdiction may have been a unilateral action, but US bound itself to a six-month withdrawal period) and tactically (makes US look like evading jurisdiction).

b.
US disputes admissibility of Nicaraguan complaint: claim regards a breach of the peace and/or US self-defense and so is not appropriate subject-matter for anything but Sec Council (which declined to deal with it); judicial function should not deal with ongoing conflict.  Ct holds that Sec Council and ICJ share complementary functions and that judicial function not completely/automatically preempted by war.

c.
US fully withdraws from compulsory ICJ jurisdiction less than a year later, complaining that failure to achieve widespread acceptance of that jurisdiction means that US lacks reciprocity of liability with too many states.

C.
Peacekeeping operations strain institutional structure of UN.  Forces in Congo and Gaza created over Security Council opposition by General Assembly through Uniting for Peace procedure.  This led to dispute over whether resulting expenses were regular expenses of the organization and the underlying issue: whether the General Assembly had the capacity to authorize possible use of force by peacekeepers without the concurrence of the Security Council.  Although ICJ ultimately found this to be acceptable, it stretched meaning of text considerably.  Associated question of justiciability, whether ICJ should be used as political football.

D.
The question of the justification of armed intervention into another country may be the most important issue of intl law, but also the least susceptible to legal analysis and, more importantly, legal resolution.   The Res. doesn't even cover the law of force, in part to avoid politicization and in part to avoid addressing tensions between US and intl law.  Although US has attempted to use UN to mobilize world support for recent armed actions, it has not been willing to effectively surrender power over its decision to go to war to it.

1.
Article 2(4) of UN Charter demands that members refrain from threat or use of force.  Initial draft of charter recognized right of (individual and collective) self-defense, but Art 51 upholds right of self-defense only if armed attack occurs, until Sec Council has acted (plus reporting req).  (AL thinks self-defense is a matter of customary law.)  Threat of force as prohibited by Article 2(4) is not mentioned in Art 51 exception (which seems to imply that threat of force cannot be used, period).

2.
The Caroline principle: necessity of self-defense should be overwhelming and response should be proportional.  Schachter's interpretation of current state of law: self-defense is now essentially only principle regarded as legitimate basis for use of force by state (ruling out preemptive strikes).  Raises point that states will act in their own interests if they perceive a threat (in varying situations) and argues that the theory here does not adequately reflect reasonable state practice.  There is no body effective to protect a state which does not protect itself, like domestic police.  A state could be wiped off the map by a neighbor with sufficiently powerful weaponry and cannot be expected to wait.

3.


