Fall 2003 INTERNATIONAL ECONOMIC LAW

Professor Lowenfeld

-International Investment-

I. Some THEMES
A. 3 interrelations:

1. Interrelation of private and public law

2. Interaction between trade and investment and in between

3. Interaction between history, politics, and law

B. Q: What is international law?

1. it’s an effort by various legal constraints to propose limits upon state in the exercise of their sovereignty

a. Constraints and their effects change

2. NOTE: what constitutes international law is a different Q

II. International Investment and the Multinational Enterprise

A. History

1. CONSENSUS: 

a. Pre-1917, it appears to have been accepted among the principal nations—without a great deal of discussion—that a state that took an alien’s property was obligated to make prompt and adequate compensation

i. Accorded with a general principle of (international—it’s unclear) law that aliens are entitled to at least national treatment, with respect to property

2. Consensus breaks down with Russian and Mexican Revolutions

a. Russia – private ownership abolished in 1917

i. COMMUNIST VIEW of foreign investment denies any international legal rules concerning property owned by aliens AND regards nationalization of property of aliens as part of the right of self-determination of nations

b. Mexico – private property derives from the state, which has and has had the continuing right to transmit ownership
i. SOCIAL FUNCTION OF PROPERTY
· Private taking yielded prior and more or less full compensation

· Nationalization and redistribution did NOT require prior, prompt, or necessarily full compensation
ii. CALVO DOCTRINE – under international law aliens have NO rights greater than citizens of the host country
· Only obligation to foreigners is NOT to discriminate

iii. Mexico’s response to HULL:

· NO universal theory or practice of compensation in international law

· Mexico’s duty to pay is NOT imposed by international law, BUT by its own laws

3. Western view

a. United States Norway Arbitration Award (1918) (IEL 396) – “Whether the action of the United States was lawful or NOT, JUST COMPENSATION is due to the claimants under the municipal law of the United States, as well as under the international law, based on the respect for private property.”

b. DeSabla Claim (United States v. Panama) (1933) (IEL 396) – “It is axiomatic that acts of a government in depriving an alien of his property without compensation impose international responsibility.”

c. Chorzow Factory Case (1926-29) (IEL 396) – PRINCIPAL case in support of the obligation of just compensation.  World Court decided seizure of German property by the Polish government at the close of WWI had been unlawful.
i. “The essential principle contained in the actual NOTion of an illegal act – a principle which seems to be established by international practice and in particular by the decisions of arbitral tribunals—is that reparation must, as far as possible, wipe out all the consequences of the illegal act and re-establish the situation which would, in all probability, have existed if that act had NOT been committed.”
ii. What it means:

· Basic principle of compensation in the case of EXPROPRIATION by a state of foreign-owned property or
· UNLAWFUL EXPROPRIATION—for instance a taking that violates an express treaty provision or concession or is based on discrimination—calls for a higher measure of compensation than an EXPROPRIATION carried out in lawful exercise of a state’s right to take private property for public use, where the only violation is failure to pay compensation or
· Chorzow Factory should NOT be taken as an expression of general customary law because the claims involved were brought under the Peace Treaties of WWI and the Geneva Convention of 1922

d. HULL FORMULA (basic American position) (IEL 398)
i. “The taking of property without compensation is NOT EXPROPRIATION.  It is confiscation.  It is no less confiscation because there may be an expressed intent to pay at some time in the future.”

ii. “[u]nder every rule of law and equity, no government is entitled to expropriate private property, for whatever purpose, without provision for prompt, adequate, and effective payment therefor.”

· U.S. recognizes the right of sovereign states to expropriate property for public purposes—the legality of EXPROPRIATION is dependent upon “prompt, adequate and effective” compensation
iii. A country can extend its own nationals less property protection—that is a matter of domestic concern
· Equal treatment CANNOT be used to justify EXPROPRIATION without compensation

iv. Calls the above a “universally accepted principle of international law, based as it is on reason, equity and justice”
· Clauses in the constitutions of almost all nations, and in particular of the American republics, which embody just compensation are declaratory of the like principle in the law of nations

v. HULL FORMULA was more flexible than its announcement suggested

· “Prompt” did NOT exclude payments over time

· “Adequate” was often NOT the equivalent of full value (putting aside complications with defining that term)

· “Effective” meant that the taking state could NOT subject the compensation to taxation or exchange controls, BUT did NOT exclude more or less voluntary agreement by the former owner to reinvest some or all of the compensation in the taking state in sectors NOT designated for nationalization.

· Later formulations looked to “just compensation” or “appropriate compensation,” sometimes taking into account the taking nation’s ability to pay

e. 2 possible QUALIFICATIONS of the rule respecting property of aliens from 1937 (IEL 403)

i. Interference from taxation, police, public health, and public utilities

ii. Revolution of politics or economic structure
4. Until WWII, NOTion was that national treatment was all the was needed 

B. CUSTOMARY INTERNATIONAL LAW

1. Restatement Third of Foreign Relations Law of the United States – law is built by state practice based on a sense of legal obligation, which in turn depends on the practice of states (IEL 407)
a. “[p]erhaps the sense of legal obligation came originally from principles of natural law or common morality, often already reflected in principles of law common to national legal systems…practice built on that sense of obligation then mature into customary law”
b. Alternatively: “Perhaps the definition reflects a later stage in the history of international law when governments found practice and sense of obligation already in place, and accepted them without inquiring as to the original basis of that sense of legal obligation.”

c. NEITHER of the above 2 explanations quite fits the search for customary law on international investments after WWII (IEL 407)
d. NOTE: AL: notion of “from a legal obligation” is circular
2. UN’s attempt to declare CUSTOMARY INTERNATIONAL LAW (IEL 407-14) – decreasing consensus
a. NOTE: technically, UN General Assembly has NO power to make law, BUT it might be able to declare or dismiss norms, which affect customary international law
b. 1962 Declaration on Permanent Sovereignty over National Resources – this ambiguous resolution was the pinnacle of consensus
i. Four basic principles with a consensus of sorts between developed and less developed countries

· Compensation must be paid in the event of taking of alien property

· Such compensation must be paid in accordance with international law

· Investment agreements between states and private parties have a binding effect

· Arbitration agreements between states and private parties have a binding effect

ii. NOTE: Resolution 1803 was certainly ambiguous, and different interests could cite different provisions for support of their own purposes
iii. Has continuing appeal for the balance between the right to nationalize for a public purpose AND the obligation to pay compensation and to carry out investment agreements

c. 1966 Resolution 
d. 1973 Resolution 3171
i. “[t]he application of the principle of nationalization carried out by States, as an expression of their sovereignty in order to safeguard their natural resources, implies that each State is entitled to determine the amount of possible compensation and the mode of payment, and that any disputes which might arise should be settled in accordance with the national legislation of each State carrying out such measures”

· NO mention of international law 

· NO mention of international arbitration or adjudication

C. DISPUTE SETTLEMENT AND INTERNATIONAL INVESTMENT – discerning the customary law of international investment from the results of international adjudication and arbitration
1. International Arbitral Tribunals
a. Libyan Nationalization Cases (IEL 417-24)
i. MNCs operated in defined areas of Libya pursuant to concessions issued in accordance with the Libyan Petroleum Law

· Each concession contained: 
· STABILIZATION CLAUSES

· “The contractual rights expressly created by this concession shall NOT be altered except by mutual consent of the parties.”

· “Any amendment to or repeal of [the Regulations in force on the date of execution of the agreement]…shall NOT affect the rights of the Company without its consent.”

· ARBITRATION CLAUSES

· System for appoint arbitrators

· Applicable law: “This concession shall be governed by and interpreted in accordance with the principles of law of Libya common to the principles of international law and in the absence of such common principles then by and in accordance with the general principles of law, including such of those principles as may have been applied by international tribunals.”

ii. 3 MNCs initiated arbitration, claiming a breach of the concession agreement

· 3 lengthy awards followed

iii. Most elaborate opinion cam from Professor Rene-Jean Dupuy in the TOPCO/CALASIATIC case (1977)
· Governing law clause called for analysis of both international and Libyan law

· Libyan law converged with international law maxim of pact sunt servanda (agreements must be kept)—therefore the Deeds of Concession had binding force
· On sovereignty…

· Right of a state to nationalize is unquestionable—“It results from INTERNATIONAL CUSTOMARY LAW, established as a result of general practices considered by the international community as being the law…”

· “It is an essential prerogative of sovereignty for the constitutionally authorized authorities of the State to choose and build freely an economic and social system.”

· From an international point of view it is NOT possible to criticize:
· Nationalization measures affecting nationals

· Any measure affecting aliens, where the state has NOT made particular commitments to guarantee and maintain their position

· BUT a contract places the state “within the international legal order in order to guarantee vis-à-vis its foreign contracting party a certain legal and economic status over a certain period of time”

· Dupuy thought that U.N. Resolution 1803 reflected the state of the customary law of international investment (as opposed to the New International Economic Order proclamation)
· DAMAGES – restitution is the primary form of reparation

· Language from Chorzow Factory of wiping out “all the consequences of the illegal act” dismissed as dictum

· BUT “The fact remains that the principle was expressed in such general terms that it is difficult NOT to view it as a principle of reasoning having the value of a precedent.”

· Dupuy did NOT think restitution was impossible

iv. BP case (1974)

· Taking clearly violated public international laws, as it was made for purely extraneous political reasons and was arbitrary and discriminating in character

· Two years passing since nationalization without any offer of compensation indicates that the taking was also confiscatory

· DAMAGES – restitution NOT available as in Chorzow Factory
v. LIAMCO (1977)

· “[U.N.] Resolutions, if NOT a unanimous source of law, are evidence of the recent dominant trend of international opinion concerning the sovereign right of States over their natural resources, and that the said right is always subject to the respect for contractual agreements and to the obligation of compensation”

· Contract is the right of the parties under Libyan, Islamic, and international law

· NO discrimination because by the time of his award all Libyan concessions had been cancelled

· NO ruling on the legitimacy of the public purpose in nationalization—it is the prerogative of the state to judge for itself what it considers useful or necessary for the public good

· Simple set of propositions from both municipal and international law:

· Right of property, including the corporeal property of concession rights, is inviolable in principle, subject to the requirements of its social function and public well-being

· Contracts, including concession agreements, constitute the law of the parties, by which they are mutually bound

· Right of a State to nationalize its wealth and natural resources is sovereign, subject to the obligation of indemnification for premature termination of the concession agreement
· Nationalization of concession rights, if NOT discriminatory and NOT accompanied by a wrongful act or conduct, is NOT unlawful as such, and constitutes NOT a tort, but a source of liability to compensate the concessionaire for said premature termination of the concession agreement
· ONLY thing wrong with nationalization was failure to pay compensation

· DAMAGES…
· Re-establishment of the situation that would have been but for the challenged (restitution) is impossible because it would be “an intolerable interference in the internal sovereignty of States”

· COMPARE: Chorzow Factory – requirement of restitution or its equivalent is linked to an illegal act, which was NOT found in LIAMCO
· Awarded value of the nationalized physical plant and equipment

· As to loss of profits, it was “just and reasonable” to adopt the formula of equitable compensation , with the classical formula of “prior, adequate and effective compensation” remaining as a maximum and a practical guide for such assessment
b. AMINOIL v. Kuwait (1982)

i. 60-year concession to AMINOIL for Kuwait’s half of the “neutral zone” between Kuwait and Saudi Arabia terminated by a decree-law providing that all property should revert to the state
ii. By agreement to arbitrate neither side would be designated as claimant or defendant, AND claims would be limited to monetary compensation or damages, excluding the issue of restitution as in the Libyan Nationalization Cases
iii. Applicable law: different sources of law are NOT in contradiction with one another
iv. Kuwait’s defense: U.N. Resolutions had become an imperative rule of fundamental principles that CANNOT be set aside (as by treaty), prohibiting state from affording guarantees of any kind against the exercise of public authority in regard to all matters regarding natural resources
· Tribunal wholly REJECTED this contention

v. STABILIZATION CLAUSE (and modifications agreed to by AMINOIL over the years)

· IMPLICATION: If the stabilization clause had been violated, the nationalization decree would have been unlawful vis-à-vis the Concession Agreement, calling for higher level of compensation than if the nationalization had been lawful

· Straightforward reading of the clause prohibits nationalization, BUT the clause did NOT mention nationalization
· Tribunal:

· STABLIZATION CLAUSE is NOT all-encompassing, as AMINOIL urged

· Language is too general to include an contractual limitation on Kuwaits’ right to nationalize, which would have to be expressly stipulated for AND be within the law governing state contracts
· Legal right to compensation weighs against any presumption limiting the sovereign rights of the state from the STABILIZATION CLAUSE

· Clause still has value in impliedly requiring that nationalization shall NOT have any confiscatory character, reinforcing need for proper indemnification
· Series of changes “brought about a metamorphosis in the whole character of the Concession”

· Nationalization was NOT, in 1977, inconsistent with the concession contract or international law, PROVIDED that the nationalization did NOT possess any confiscatory character 

· STABILIZATION CLAUSES were really intended to protect against a confiscatory termination and take-over—if take-over was NOT confiscatory, it did NOT violate STABILIZATION CLAUSE

· Separate opinion by Judge Fitzmaurice:

· Monetary compensation does NOT remove the confiscatory element of a take-over—it’s like paying compensation to a man who has lost his leg; unfortunately, it does NOT restore the leg.

· Nationalizations may be lawful or unlawful, BUT the test can never be whether they are confiscatory or NOT because they are always confiscatory 

· Compensation: 

· AMINOIL sought an amount calculated on its anticipated revenues through 2008, BUT the tribunal rejected this approach as speculative AND inconsistent with AMINOIL’s history of a desire for a reasonable rate of return
· Kuwait wanted to pay AMINOIL based on what it had paid other MNCs to terminate their concessions, BUT the tribunal rejected this BOTH on facts and law
· FACTS – cash paid did NOT in many instances reflect real value 

· LAW – “somewhat rash” to accept the suggestion that negotiations had been inspired by juridical considerations

· Total award of $179M, with high rate of compound interest (possibly to induce Judge Fitzmaurice to concur in the award, rather than turning his disagreement into a dissent)
c. SUMMARY

i. APPLICABLE LAW (from Libyan Nationalization Cases, AMINOIL, and ICSID Art. 42) – the governing principles seem to be a blend of the law of (1) the host state, (2) traditional international law, and (3) general principles of law 

ii. STABILIZATION CLAUSES “turn out to give some protection, BUT NOT to overcome the truth that nothing is permanent except change”

iii. Emphasis on CONTRACT (as opposed with property)

2. International Court of Justice (IEL 431-38)
a. Modest role for the World Court in developing international law of international investment

i. World Court jurisdiction depends on consent

ii. Jurisdiction ONLY over state-to-state disputes—reflecting outmoded view that international law is applicable only to conduct of states vis-à-vis other states
· Jurisdiction of World Court in investment disputes depends on espousal by states of the claims of their nationals or corporations

iii. World Court has been reluctant to move beyond positive law, i.e., to set out norms of behavior in the absence of treaties or comparable evidence of universal consensus

iv. U.N. has never imposed sanctions against a country as a result of a World Court decision

b. 3 investment cases have come before the World Court

i. NOTES: 

· In each case the claim was dismissed

· In each case the World Court avoided pronouncing on the underlying Q of responsibility of the host state to the foreign investor

ii. Anglo-Iranian Case (1952)

· Iranian parliament adopted a law nationalizing the oil industry and terminating the concession of what would become BP

· Court held that the UK could NOT invoke MFN provisions of its earlier treaties with Iran, which formed the sole connection with other treaties in which Iran had undertaken to treat the nationals of Denmark and Turkey in accordance with the principles and practice of ordinary international laws

· Thus the Court concluded it lacked jurisdiction

iii. Barcelona Traction (1970)

· Barcelona Traction was involuntarily declared bankrupt, and new shares were issued of the Spanish subsidiaries, sold to a newly founded Spanish company
· On behalf of Belgian investors in the Canadian company, Belgium asserted jurisdiction over Spain on the basis of a 1927 treaty between the two countries

· Spain objected that Barcelona Traction was NOT a Belgian company AND Belgium could NOT exercise diplomatic protection on behalf of mere SHs

· Q: has a right of Belgium been violated because of its nationals having suffered infringements of their rights as SHs of a non-Belgian country?

· Company had NO rights, which Belgium could claim for its own; thus, if the SHs had NO rights independent from the company, then a state with links only to the SHs had NO rights of diplomatic protection, and therefore for NO standing before the Court

· NOTE: Canada could have exercised diplomatic protection

· “[I]n the present state of the law, the protection of SHs requires that recourse be had to treaty stipulations or special agreements directly concluded between the private investor and the State in which the investment is placed”—Belgium and Spain had NO BIT

· THAT MEANS: customary law would NOT be, or at least had NOT been, built from BITs 

iv. ELSI (1989) 
· Claim based on the alleged unlawfulness of the requisition of an American-owned plant in Italy was ultimately rejected after years had passed because the Court concluded that the U.S. had NOT proven that the ELSI plant had substantial value before the requisition or that SHs had been damaged
3. International Law in National Courts (IEL 438-53)
a. Anglo-Iranian 
i. Italian and Japanese courts took jurisdiction, BUT found NO violation of international law
b. ACT OF STATE DOCTRINE in the U.S. – Courts in the United State will NOT review actions of foreign governments taken within their own territory
i. Rationale: part judicial restraint, part respect for foreign states, part separation of powers
ii. Banco Nacional de Cuba v. Sabbatino (U.S. 1964) – claim for conversion of documents of title.
· ACT OF STATE DOCTRINE
· U.S. appeared as amicus curiae in the SC to urge ACT OF STATE DOCTRINE BE APPLIED
· “the less important the implications of an issue are for our foreign relations, the weaker the justification for exclusivity in the political branches”
·  “the greater the degree of codification or consensus concerning a particular area of international law, the more appropriate it is for the judiciary to render decisions regard it”
· SC found NO consensus on EXPROPRIATION in international law
· “There are few if any issues in international law today on which opinion seems so divided as the limitations on a state’s power to expropriate the property of aliens.”
· NOTE: AL: SC would NOT say this today
·  “the act of state doctrine is applicable even if international law has been violated”
· HOLDING: “[R]ather than laying down or reaffirming an inflexible and all-encompassing rule in this case, we decide only that the Judicial Branch will NOT examine the validity of a taking of property within its own territory by a foreign sovereign government…in the absence of a treaty or other unambiguous agreement regarding controlling legal principles, even if the complain alleges that the taking violates CUSTOMARY INTERNATIONAL LAW.”
iii. LIMITING the ACT OF STATE DOCTRINE
· HICKENLOOPER AMENDMENT to Foreign Assistance Act of 1961 (IEL 448, IPI DS-273)
· NO U.S. court shall decline to make determinations on the merits giving effect to the principles of international law because of the act of state doctrine
· Requires President to suspend foreign assistance to any country that has nationalized or expropriated property owned by any U.S. citizen or 50% U.S.-owned corporation AND has NOT within six months taken appropriate steps to discharge its obligations under international law
· 2 EXCEPTIONS:
· Letters of credit are exempted
· President can invoke act of state doctrine if he determines it is required by the foreign policy interests of the U.S.
· Πs whose claims were NOT directly relate to property before the court would still be met with the act of state doctrine
· Executive branch might advise the court that it has no objection to adjudication
D. Restatement Third of Foreign Relations Law– § 712 State Responsibility for Economic Injury to Nationals of Other States

1. A state is responsible under international law for injury resulting from:

a. A taking by the state of the property of a national of anther state that 

i. Is NOT for a public purpose or
ii. Is discriminatory or 

iii. Is NOT accompanied by provision for just compensation

· For compensation to be just under this subsection, it must, in the absence of exceptional circumstances, be in an amount equivalent to the value of the property taken and be paid at the time of taking, or within a reasonable time thereafter with interest from the date of taking, and in a form economically usable by the foreign national

b. A repudiation or breach by the state of a contract with a national of another state 

i. Where the repudiation or breach is (1) discriminatory or (2) motivated by noncommercial considerations AND compensatory damages are NOT paid or
ii. Where the foreign national is NOT given an adequate forum to determine his claim of repudiation or breach, or is NOT compensated for any repudiation or breach determined to have occurred

c. Other arbitrary or discriminatory acts or omissions by the state that impair property or other economic interests of a national of another state
E. 2 alternative inferences can be drawn from the thousands of bilateral agreements AND NO multilateral agreements:

1. There is NO international law or
2. There is international law as far as agreements are the same of similar

F. INVESTMENT GUARANTEE AGREEMENT – for a premium, a host nation will guarantee investments against, e.g., EXPROPRIATION, exchange controls, and war, etc.

1. BUT NOT commercial risks

III. Investment in a Developing Country: Copper in Chile 
A. Q: What do MNCs bring with them?

1. Money

2. AND as long as they do NOT operate as fortresses:

a. Employment

b. Access to markets or capital NOT otherwise accesible

c. Management skills

d. Technical know-how

e. Marketing

f. Drive for efficiency

g. Secondary, tertiary growth

3. Economic development is probably a by-product—NOT a corporate objective
4. Potential CONFLICT in strategies between the international enterprise and the host country

B. BACKGROUND

1. All investments in copper production in Chile took the form of purchases of land plus introduction of equipment—although in theory subsoil properties belong to the state, MNCs did NOT enter into concession agreements with Chile

2. Original bilateral agreements were between the U.S. and the MNCs—under protest and threat of further taxes and controls on MNCs, Chile succeed in becoming a party to the arrangements for supply of its copper to the U.S. in 1951

3. Copper production and prices continued to drop

C. 1955 Copper Law (the “New Deal”)

1. “New Deal” theory: investment and production by major companies could be increased by offering more favorable tax and foreign exchange regimes, and that a smaller percentage of a larger base would in the long run result both in greater revenues and greater in employment for Chile

2. Tax system described (IPI 97)
3. 8 potential copper objectives:


a. Increased investment in Chile

b. Increased availability of foreign exchange

c. Increased local expenditures by MNCs

d. Increased production in Chile

e. Increased refining and fabricating in Chile

f. Increased tax revenues

g. Increased price of copper

h. Increased participation by the Government in decisionmaking

D. Frei’s 1964 speech: “Chilean Copper in Chilean hands” (IPI 102-05)
1. Called for:

a. Increased production

b. Increased refining in Chile

c. Increased integration of MNCs into the development of the Chilean economy (local procurement)
d. Decisive intervention of the state in copper trade, without any limitation except national interest
e. $120M to finance the new “El Teniente” Corporation
2. Does NOT mention:

a. Source of $120M financing

b. Foreign exchange

c. Price of copper

3. Introduces the mining partnership: “mining society” model – foreign investor provides part of the capital plus its technical and commercial experience AND Chile intervenes as partner 
a. Avoids nationality tensions

b. Gets Chile to listen to Kennecott

c. VP of Kennecott says it may be the only way for American companies to operate profitably abroad

E. “CHILEANIZATION” 

1. NOTE: deal will NOT make sense unless production is increased

2. 2 steps: 

a. Sociedad Minera El Teniente, S.A. (“El Teniente”) (IPI 105)
i. Composition :
· Memorandum of Understanding (IPI DS-199)

· 49% Kennecott/Braden (3 board members

· Transferred all assets in Chile in return for all the shares in El Teniente

· Sold 51% to CODELCO for $100M, payable over 15 years after 5-year grace period
· Final amount was $80M

· Lower exposure to default

· More capital available for other operations (assuming capital is still available)

· Devaluation of mine to ~$160M

· 51% CODELCO (4 board members) (IPI 106)

· New tax system (IPI DS-204)

b. $200M + plus in capital outlays

i. Credit Agreement between El Teniente and EX-IM (IPI DS-224)

3. Management Contract (IPI DS-204)

4. U.S. Department of State favored the joint venture

a. Avoided EXPROPRIATION
b. Supported Frei in the face of Communist threats

c. Produced more copper for purchase by the U.S.

5. HOW TO WORK IT OUT…

a. Purchase price (IPI 113-14)

b. Financing the purchase (IPI 115)

c. Yield to Kennecott (IPI 116-17)

6. U.S. roles

a. Guarantor:

i. Investment Guaranty Contract (IPI DS- 217)

· “Expropriatory Action” defined (IPI DS-221)

ii. Under U.S. laws:

· Investment Guaranty Provisions of Foreign Assistance Act (IPI DS-253)

· PURPOSE: § 221(a) – “to facilitate and increase the participation of private enterprise in furthering the development of the economic resources and productive capacities of less developed friendly countries”

· Political insurance against:

· Inconvertibility

· EXPROPRIATION
· Loss due to war, revolution, or insurrection

· BUT NOT insurance against bad investments

· “all guaranties…shall be considered contingent obligations backed by the full faith and credit” of the U.S. 

· OPIC (current through 1981) (IPI DS-257)

iii. In 1972, Kennecott filed its claim under the Contract of Guaranty (IPI 166)
iv. INSURANCE: 

· SUBROGATION – payment by the U.S. under the guaranty transfers the right to sue to the U.S.

· U.S. may be more able to recover

· More of a deterrent to host countries against action that triggers payment under the guaranty
· Is Kennecott really buying insurance?

· Chile can act within its own law to expropriate and NO insurance payout is due (IPI DS-221) § 1.15(1) and (3)

· If AID decides there is NO chance of local remedy or settlement, maybeit should NOT wait one year before recovering (IPI DS-221)

· Can act earlier upon dissipation or destruction of the assets of the enterprise
b. Banker:

i. Credit Agreement between El Teniente and EX-IM (IPI DS-224)

· Art. II Line of Credit (IPI 121, DS-226)

· EX-IM pays for U.S. procurement

· Art. VI Disbursement Procedures (IPI 121, DS-230)

· Line of credit extends ONLY to U.S.-origin products—EX-IM is NOT encouraging efficiency, BUT rather U.S. productivity

· Art. VIII(d) and Exhibit “C” Art. III (IPI 121, DS-234, 251)

· El Teniente must maintain abroad proceeds of the sale of copper sufficient to make all payments due to EX-IM under the Agreement

· Art. X Events of Default (IPI DS-236)

· Art. XIX Conditions Precedent (IPI DS- 241) – opinion of Chilean counsel

· These are NOT boilerplate conditions

· EX-IM is looking for:

· Guarantee of its own

· NO ability for Chile to retrench by referring to its own law

· BUT Chile CANNOT sign away provisions of its own constitution

· Exhibit “A” Promissory NOTe (IPI 121, DS-245) 

· Chile must guarantee as primary obligor the full payment of all sums due to the EX-IM Bank under the Agreement

· Exhibit “B” Subordination Agreement (IPI 121, DS-246) 
· EX-IM gets paid first—all other loans to El Teniente are subordinated
· LOOKS LIKE EX-IM IS GUARANTEEING THE WHOLE DEAL (IPI 122)

· Art. VIII (e) – El Teniente confirmed it would adhere to the management contract with Kennecott and would NOT amend it without EX-IM’s prior consent

· Preamble and Art. XIX – Various provisions of the deal were incorporated into the Credit Agreement as conditions precedent 

· Art. X – entire amount of credit plus accrued interest and any guaranty thereon would at EX-IM’s option become payable forthwith

· Exhibit “B”, Art. I – CODELCO and Kennecott agree NOT to sell their holdings

· THINK: is this really protection for Kennecott, or might this make nationalization more likely?

ii. U.S./EX-IM and Kennecott came from the same side of the table—it is the U.S. and Kennecott helping themselves

· U.S. capital infusion comes back in the form of American procurement

iii. EX-IM Bank statute says Bank “should supplement and encourage and NOT compete with private capital, and that loans, so far as possible…shall generally be for specific purposes and in the judgment of the Board of Directors offer reasonable assurance of repayment”

iv. EX-IM is supposed to be self-financed

7. CHILEAN LAWS AND DECREES (IPI DS-135-98)
a. Compare Chilean Constitution on property (DS-135 v. DS-136)
i. Kennecott is probably OK with 1967 amendment because of the special relationship with the government and decrees at DS-138 and DS-147

ii. El Teniente is carrying out the SOCIAL FUNCTION of property

F. NATIONALIZATION

1. Allende wins election in 1970

a. Allende is a SOCIALIST—does NOT like:

i. Private investment 

ii. Foreigners, probably

2. Chilean Constitution is amended (IPI DS-162)

a. 1971 amendment – COMPENSATION FORMULA

i. COMPENSATION = ORIGINAL COST

· AMORTIZATION

· DEPRECIATION

· WRITE-OFFS

· DEVALUATION THROUGH OBSOLESCENCE

· ALL OF PART OF NATIONALIZED COMPANIES’ EXCESS PROFITS SINCE 1955

ii. THINK: how can there be excess profits if Kennecoot did what was legally required of it at each change in the (tax) law?
iii. NO provision for future earnings

iv. NO provision for value of natural resources because of Chile’s right to freely dispose of its own wealth and resources (IPI DS-172)

· COMPARE to U.N. Resolution 1803 (IPI DS-294)

· THINK: Allende relies on U.N. Resolution 1803, so should Kennecott

v. NOTE: Chile is very careful about, in effect, NOT paying one penny within the guidelines and procedures it has established
vi. OTHER PROBLEMS:

· Ex post facto 

· Calculation is unjustified, especially when MNC was operating legally

· Allende’s calculation is NOT subject to any challenge

3. Copper industry is nationalized with the Decree on Excess Profits of Copper Companies (IPI DS-170)
4. NOTE: Chile is a country that has pride in the rule of law (IPI DS-171) 

G. Kennecott reacts

1. Kennecott in Court

a. In Chile (IPI 152)

b. In France (IPI 154)

c. In Germany (IPI 155-59)

d. In the U.S. (IPI 159-161)

2. NOTE: Kennecott did NOT need to win its cases to hurt Chile (IPI 165)

a. Also, the IRS ruled that Kennecott could write off its loss

3. Factors for and against a national court adjudication international claims (IPI 161)

H. U.S. reacts

1. Nixon’s 3 options:

a. Get along with new government as well as possible 

b. Seek to isolate and hamper Allende government as much as possible

c. Maintain a correct BUT minimal relationship
i. This is the one Nixon picks (IPI DS-275)
2. Nixon (IPI 178): “A principal objective of foreign economic assistance is to assist developing countries in attracting private investment.”
3. NO embargo or boycott because the U.S. (per Nixon) believes in:

a. Private assistance for economic development

b. International law

I. Rebuilding Investment Climate
1. settled with Kennecott (IPI DS-195)

a. NOT going to let Anaconda and Kennecott back into Chile

2. Then Pinochet says he wants to attract foreign investment! (IPI DS-179)

a. NOTHING express about  exporopriation

b. Art. 33 Compensation – comes close to addressing EXPROPRIATION
c. Chile’s message: despite whatever else we may do socially or politically as a military regime, we have a stable economic growth regime

d. Decree Law is an attempt to attract investment that CANNOT be wholly successful

J. 2 RULES OF LAW: 

1. One respecting personal freedoms and civil procedure and rights

2. One respecting property and security of contract

K. U.N. Draft Code of Conduct (IPI DS-333)

L. OECD Declaration of International Investment and Multinational Enterprises (1976) (IPI DS-319) – First-world nations’ voluntary declaration on foreign investment

IV. ICSID, MIGA, and BITs

A. 4 developments at the end of the 20th C. (IEL 456)

1. World Bank launched a major effort to provide ground rules for international arbitration of investment disputes between foreign private investors and host states

2.  Iran-U.S. Claims Tribunal established and heard hundreds of investor-state claims over a period of 15 years, contributing significantly to the corpus of international law

3. More than 1000 BITs between developed and developing countries, all providing for security of foreign investments and international arbitration of investor-state disputes

4. MIGA – dedicated to encouragement of international private investment as a way to advance economic growth in less developed countries, in part by providing for security of investments and agreement on basic principles of law

B. ICSID (IEL 456-61, IPI DS-297)
1. International Centre for Settlement of Investment Disputes within the World Bank
2. ICSID Convention says NOTHING directly about encouraging the flow of foreign investment to developing countries (v. MIGA)

3. Scheme:

a. Country of investor AND host country must have been parties to the Convention

b. Given investment dispute must be the subject of a consent to arbitrate under the auspices of ICSID
c. Normally, tribunal consists of three persons
i. Follows the pattern of commercial and state-to-state arbitration
4. The Convention

a. ~150 states had signed (BUT NOT necessarily ratified) ICSID Convention by the end of 2001

i. Brazil, Mexico, and Indian are notable exceptions
ii. It took about two decades for Latin American countries to sign on 

b. Makes NO provisions on substantive law

c. Art. 25 (IPI DS-304)

i. CONSENT

· May be given at:

· Undertaking of the project OR

· In ad hoc agreement after the dispute arises

· CANNOT be revoked once given (Art. 25(1))

ii. Avoiding problems with CALVO DOCTRINE (Art. 25(2))

· If CALVO DOCTRINE applies, foreigners would go to local for a

· For purpose of Convention, in agreement where there is foreign control, investor shall for these purposes be considered as a home country national

· Therefore party can incorporate in host country, BUT avail itself of ICSID

d. Art. 26 (IPI-DS 304)

i. Unless otherwise state, consent of the parties to arbitration under the Convention shall be exclusive to any other remedy

ii. Contracting State may require exhaustion of local administrative or judicial remedies as a condition of its consent to arbitration—NO state has made this requirement
e. Art. 27

i. NO diplomatic protection UNLESS Contracting State fails to abide by and comply with the award rendered in a dispute

f. Art. 42 
i. Applicable law:

· Agreed upon law

· Otherwise, the law of the Contracting State FIRST, then the results under that inquiry will be tested against “such rules of international law as may be applicable” (IEL 459)
· May result in NOT applying host state’s law, BUT NOT in confirmation or denial of host state’s law

· International law is hierarchically superior to national law

· ICSID tribunal will apply international law where:

· Parties have so agreed

· Law of the host state calls for application of international law, including CUSTOMARY INTERNATIONAL LAW

· Subject matter or issue is directly regulated by international law, for instance a treaty between the host state and the home state of the investor

· MOST useful category with all the BITs

· Law of the host state or action taken under that law violates international law—international law could operate as a corrective to national law

· Begs the Q—gives NO clue as to the content of international law
· At a minimum, it represented an understanding, widely subscribed, that international law did have something to say about the obligation of host states to foreign investors

· NOTE: “international law” NOT defined

· Could NOT go any further than this—NO agreement

· Is it a good model anyway?

· Does this have lawmaking function? 

· There can be NO judgment on non-opinion because international law is silent or obscure

5. “investment disputes” NOT defined by the Convention—purposefully broad
6. 2 leaps:

a. Expanding traditional state-to-state view of international law to include investor-state relations

b. Adjudication through neutral arbitration is to be the norm

7. WTO state-to-state dispute resolution provides more bite

C. MIGA

1. Ibrahim F. Shihata – for creation of a new global agency to improve worldwide investment climate, particularly in developing countries
a. Discontent with the role of the World Bank and ICSID as neutral parties in the role of foreign investment, especially during the 1980s decline in FDI

b. 5 Advantages of foreign equity investment v. borrowing (U 4):

i. FDI provides more than funds

ii. NOT a debt-creating instrument

iii. Introduction of efficient and internationally competitive enterprises into the local economy

iv. FDI often works as a catalyst for associated lending for specific projects, increasing overall availability of external resources for productive purposes

v. Foreign investors often act as lobbyists in their home countries for the benefit of their projects in developing countries

c. INVESTMENT CLIMATE components (U 7-13)

i. Institution, including policy, aspects

· Political stability, economic policies, and degree of sophistication of financial and administrative institutions and administrative procedures in host country

ii. Infrastructural aspects

· Physical, human resource, and other components

iii. Legal aspects

· 2 sets of legal factors:

· Substantive law

· Procedure for dispute resolution

· Codes are NOT enough—actual behavior is more important

d. Investment decision factors:

i. Economic

ii. Financial

iii. Commercial

iv. Non-commercial

e. BALANCE (U 28):

i. Assuring its viability (MIGA is supposed to be self-financed) by protecting against loss or assuring recoupment v.
ii. Interest of developing countries in minimizing solutions which they might perceive as encroaching upon their sovereignty or as placing them in an adversarial position vis-à-vis the MIIA

f. Consistency with international law as the test of adequacy of the law and practice of the host country in the in absence of an applicable BIT (U 30)
i. Ascertaining the status of CUSTOMARY INTERNATIONAL LAW

· TRADITIONAL VIEW

· Taking of a lawfully acquired and operated property of an alien by his host state is likely to be deemed unlawful under international law in certain circumstances:

· When it is obviously arbitrary of discriminatory

· When it is clearly NOT for a public purpose

· When it constitutes a breach by a state, for governmental rather than commercial reasons, of a specific obligation undertaken in relation to the property in question

· Western sources: whether lawful or NOT, taking must be accompanied by full compensation reflecting equivalent value of the property take, which must be promptly paid in convertible currency

· “FULL COMPENSATION” v. “JUST COMPENSATION”

g. Initial MIGA guidelines for judging the adequacy of protections of domestic law (U 33)

h. “Provisions of MIGA Convention do NOT include a list of the substantive and procedural standards which should apply to the investments of national of parties in the territories of other parties.  However, the Convention attaches great importance to the availability of standards which are both fair and stable to the adequacy of the legal protection accorded to foreign investors.” (U 34)

i. Maybe Shihata did NOT change CUSTOMARY INTERNATIONAL LAW, BUT he did change international investment climate

2. OBJECTIVE (Art. 2) (U 36): encouragement of investment flows among MIGA Convention members and in particular toward its developing members
a. MIGA is NOT neutral
3. STANDARDS REQUIREMENT (Art. 12(d)) (U 36) for guaranteeing an investment should NOT be seen as an encroachment on the rights of host countries, BUT rather as a useful instrument in the stimulation of increased flow of foreign investment and in the general improvement of the investment conditions in host countries
a. Imposes conditions related to the investment (U 38) and the investment climate of the host country (U 39)

4. MIGA CONVENTION

a. SUMMARY (IEL 488-93)

b. Art. 11 Covered Risks (BB 81)

c. Art. 12 Eligible investments (BB 82)

d. Art. 13 Eligible investors (BB 82)

i. CALVO DOCTRINE clause is largely gone

e. Art. 23 Investment Promotion (BB 85)
5. MIGA Operational Regulations (BB 153)

a. RISK ASSESSMENT (BB 176-77)

i. § 3.16 – BITs lower MIGA’s risk in granting investment guaranties 

· SO World Bank will support BITs even though it is a multilateral body

ii. THINK: MIGA guaranties might operate like investment ratings—if investors A, B, and C get guaranties in a particular country, maybe investor D does NOT even need one
b. Compensation (BB 189-90) 

i. Value of investment shall be determined as of time immediately before the loss

· Does NOT look to the future, BUT it does give guidance

· Reasonable argument can be made that this is NOW the INTERNATIONAL STANDARD

· NOTE: this is NOT HULL DOCTRINE compensation

· SUBROGATION: MIGA will hold the host country liable

6. MIGA Conditions of Guarnaty

a. Art. 8 EXPROPRIATION (BB 113) – broad definition

i. BUT breach of contract obligation is NOT itself expropriatory (BB 116)

b. Art. 11 Compensation (BB 119)

7. MIGA-supported projects (U 77) 

D. BITs
1. U.S. standard BIT (BB 321)

2. SUMMARY (IEL 473-88)

a. Content of BITs

i. Admission of investment

· Standard U.S. BIT prohibition against 6 performance requirements (IEL 474)

ii. “NATIONAL TREATMENT” / “MFN TREATMENT”

iii. “FAIR AND EQUITABLE TREATMENT”
· Q: What does it mean?

· At minimum, NO discrimination by nationality or origin, in respect to such matters as access to local courts and administrative bodies, applicable taxes, and administration of governmental regulations

· Separate from MFN and national treatment requirements, a minimum international standard of behavior applies to treatment of foreign investment, EVEN if NO discrimination can be shown

iv. “FULL PROTECTION AND SECURITY”

· Requires that host states NOT only to NOT attack the facilities or personnel of investors, BUT also to defend the investor or investment against others, including, for instance, rebel forces 

v. EXPROPRIATION
· EXPROPRIATION is lawful and NOT inconsistent with BITs if it…

· Is carried out for a public purpose; 

· Is non-discriminatory; 

· Is carried out in accordance with due process; AND

· Is accompanied by payment of compensation

· “just compensation” or HULL DOCTRINE “prompt, adequate and effective”

· Some representative characterizations of EXPROPRIATION:

· “EXPROPRIATION or nationalization”

· “EXPROPRIATION direct or indirect”

· “EXPROPRIATION through measures tantamount to EXPROPRIATION”

· Sometimes called “creeping EXPROPRIATION”

· SOME RULES – from the cases below it seems clear:

· EXPROPRIATION as governed by BITs is defined by the deprivation to the investor, NOT by the gain to the host state
· Intangible rights (e.g., the right to import or export) may be subject to the constraints on EXPROPRIATION set out in BITs

· BUT: temporary regulations or regulations that reduce the profitability of an investment BUT do NOT shut it down completely AND leave the investor in control will generally NOT be seen as EXPROPRIATION, EVEN when it gives rise to liability for violation of national treatment and fair and equitable treatment clauses
vi. COMPENSATION

· Most BITs adopt the HULL DOCTRINE

· “ADEQUATE” is typically defined as “market value” or “fair market value” before EXPROPRIATION AND is supposed to include any change in value occurring because the plan to expropriate had become known before the actual taking—essentially synonymous with “just compensation”
· Hardest problem is determining what constitutes “market value”

· Share value right before EXPROPRIATION
· “Going concern value” – present value of expected future earnings (if enterprise has a record of earnings over a representative period, BUT unestablished enterprises “going concern value” is mere speculation)

· “PROMPT” need NOT mean immediate, BUT it does mean that interest shall accrue from the date of EXPROPRIATION and shall be included in any agreement or any arbitral award

· Open Q exists of whether bonds of the taking state calling for payment over time meet the requirement of prompt compensation

· “EFFECTIVE” means in a form usable by the investor
· Currency of payment must be freely usable, without restrictions on transfer

· Marketable bonds are acceptable

· NOTE: BITs set out compensation criteria only in respect to EXPROPRIATION or measures tantamount to EXPROPRIATION, NOT for breaches of

· National treatment

· MFN treatment

· Fair and equitable treatment

· Full protection and security

· BITs reflect a turn away from the search for “appropriate compensation” and a return to the earlier standard of the HULL DOCTRINE—to put the investor in the position in which it would have been had the EXPROPRIATION NOT take place
vii. DISPUTE SETTLEMENT

· Every modern BIT makes provision for settlement of disputes between the investor and the host state
· Most BITs refer to arbitration under ICSID or the Additional Facility rules (like NAFTA)
· Alternatives provide for arbitration under UNCITRAL rules or under the auspices of the International Chamber of Commerce or under purely ad hoc arbitration, if the parties agree
· CONSENT:

· BITs go beyond ICSID Convention requirement of the consent of parties to arbitrate, by providing that the host state gives its consent to arbitration of any investment dispute subject of the treaty
· If the BIT provides for arbitration at ICSID, the consent given in the BIT satisfies the ICSID Convention Art. 25(1) requirement
· If the BIT provides for arbitration under the UNCITRAL rules or under some other set of rules, the consent by the state satisfies those rules as well as the requirements of the United Nations Convention on the Recognition and Enforcement of Foreign Arbitral Awards (the New York Convention)

viii. BITS AND INTERNATIONAL LAW

· AL: there can be no doubt that dispute resolution under BITs both draws on and contributes to the corpus of international law

· Restatement (IEL 486): “CUSTOMARY INTERNATIONAL LAW results from a general and consistent practice of states followed by them from a sense of legal obligation.”
· “[a] practice that is generally followed but which states feel legally free to disregard does NOT contribute to customary law.  A practice initially followed by states as a matter of courtesy or habit may become law when states generally come to believe that they are under a legal obligation to comply with it.  It is often difficult to determine when that transformation into law has taken place.  Explicit evidence of a sense of legal obligation (e.g. by official statement) is NOT necessary; opinio juris may be inferred from acts or omissions.”
3. Cases (IEL 477) 
a. Sri Lanka case (1990)

i. BIT (BB 349h)

ii. Decision (U 120)

· 3 bases for claim

· Unconditional obligation of “full protection and security” provided for in Art. 2 of the BIT

· More specific and clearly defined obligation stated in Art. 4(2) of the BIT requiring adequate compensation for the destruction of the Claimant’s property under circumstances NOT justified by combat action or necessities of the situation

· Government’s liability extends to cover “damage caused under customary rules of international law on State responsibility

iii. Tribunal found:

· Breach of obligation to provide full protection and security to an enterprise that had NOT yet had a record of earnings

· Claimants lose on Art. 4(2) (governmental forces, NOT rebels caused the destruction) tried to fall back on Art. 4(1)
· Existence of a specific provision in Art. 4(2) will withdraw a Q governed by it from under the effect of more general provisions of the treaty (Art. 4(1))
· Hard to tell who won this arbitration, BUT claimant was awarded some compensation 

iv. COMPENSATION: 
· Based solely on investor’s tangible assets

· Rejected claims for:

· Intangible assets

· Loss of crops to be harvested in the future

· Expected profits

v. AL’s impression:

· Under standard U.S. BIT, case would have come out pretty much the same

· Case is rightly decided on the first two claims and dubious or interesting on the third 

b. See Also Metalclad, Pope & Talbot, and S.D. Myers under NAFTA cases

4. Andrew T. Guzman: Why LDCs Sign Treaties that Hurt Them (U 91)

a. Guzman likens BITs to a race to the bottom
b. Signing BITs (one or many) CANNOT be the basis for development of INTERNATIONAL CUSTOMARY LAW because it does NOT foster a sense of legal obligation in LDCs

i. Based on the view that a rule of CUSTOMARY INTERNATIONAL LAW requires both the general practice of states and state adherence to the rule based upon a belief that such adherence is legally required

5. AL disagrees with Guzman

a. On a race to the bottom:

i. Attracting FDI is an advantage

ii. On the whole FDI is a path and in many ways the only path to growth of LDCs

iii. AL finds Shihata persuasive

b. On INTERNATIONAL CUSTOMARY LAW: absent declarations disavowing INTERNATIONAL CUSTOMARY LAW, AL would look to prevalence of similar provisions (of international law) in the countries’ treaties and BITs
i. In an international adjudication or arbitration, counsel and judges or arbitrators will take any source they can find for international law
ii. F.A. Mann (IEL 487): “The paramount duty of States impose by international law is to observe and act in accordance with the requirements of good faith.  From this point of view it follows that, where these treaties express a duty which CUSTOMARY INTERNATIONAL LAW imposes or is widely believe to impose, they giver very strong support to the existence of such a duty and preclude the Contracting States from denying its existence.

iii. HYPO: Patria thinking about acting as host country to an investor (IEL 487)

6. THINK: BITs are unnecessary between countries that subscribe to CUSTOMARY INTERNATIONAL LAW under the came conceptions (e.g., FDI between U.S. and Germany)

V. NAFTA

A. History
1. Canada and the U.S. (U 154-68)
a. Adopted Foreign Investment Review Agency in 1984

b. Replaced FIRA with Investment Canada Act

i. “Canada is open for business again”

c. Canada-U.S. FTA with investment provisions (U 161)

2. Mexico wants a FTA with the U.S. like the one Canada had

a. From U.S. point of view, investment is at least as important as trade

3. Background of the Agreement (U169-71)

4. Summary of NAFTA (U 172)

B. Agreement (BB 286)

1. Art. 102 Objectives 

2. Chapter 11 Investment

a. Section A Investment

i. Art. 1101 Scope and Coverage

ii. Art. 1102 National Treatment

iii. Art. 1103 MFN Treatment

iv. Art. 1104 Standard of Treatment

v. Art. 1105 Minimum Standard of Treatment

· COMPARE with standard U.S. BIT (BB 323)

vi. Art. 1106 Performance Requirements

vii. Art. 1109 Transfers

viii. Art. 1110 EXPROPRIATION and Compensation

· ONLY monetary damages or restitution of property is available under the NAFTA

ix. Art. 1114 Environmental Measures

b. Section B Dispute Settlement 

i. Art. 1131 Governing Law – different than ICSID Art. 42—substantially more confidence in international law in 1993 than in 1965
ii. Art. 1136 Finality and Enforcement of an Award – NO binding force except between the disputing parties and in respect of the particular case

· NOTE: Practically speaking, this might NOT mean much

· Review: 

· NO enforcement under ICSID or UNCITRAL until…

· 3 months have passed

· No further appeal

· UNCITRAL Model Law has limited grounds for review:
· Party applying to set aside furnishes proof of incapacity or proceedings outside the law that the parties have subjected themselves to 

· NO notice
· Dispute NOT contemplated by or falling within the terms of submission

· Contains matters outside the scope of submission

· Conflict with public policy

· Under NAFTA there is NO review of findings of fact or interpretation of law
3. Analysis of Investment provisions of NAFTA (U 173-90)

C. Cases

a. Metalclad (2000) (NAFTA case)

i. Decision (U 194)

ii. Tribunal found: 

· Failure to accord fair and equitable treatment (under NAFTA Art. 1105)

· EXPROPRIATION (under NAFTA Art. 1110)

·  
“EXPROPRIATION under NAFTA includes NOT only open, deliberate and acknowledged takings of property, such as outright seizure or formal or obligatory transfer of title in favour of the host State, but also covert or incidental interference with the use of property which has the effect of depriving the owner, in whole or in significant part, of the use or reasonably-to-be-expected economic benefit of property even if NOT necessarily to the obvious benefit of the host State.”

“By permitting or tolerating the conduct of [the local authority] in relation to Metalclad which the Tribunal has already held amounts to unfair and inequitable treatment breaching Article 1105 and by thus participating or acquiescing in the denial to Metalclad of the right to operate the landfill, notwithstanding the fact that the project was fully approved and endorsed by the federal government, Mexico must be held to have taken a measure tantamount to EXPROPRIATION in violation of NAFTA Article 1110(1).” (IEL 477)

iii. COMPENSATION:

· Amount actually invested, less certain costs allocated by the investor in part to the waste disposal facility in question BUT disallowed by the Tribunal

· Compensation is the same under both NAFTA Articles violated

· NO award for future profits 
iv. NOTE: Award subsequently set aside in part by a court in British Columbia on the ground of excess of jurisdiction, after which the parties reached settlement (U 230)
· AL: did NOT think the British Columbia court was very persuasive—don’t the objectives of NAFTA apply to all its sections?

· Judge distorts his power to review: recognizes that he is NOT supposed to review legal determinations, BUT then that is exactly what he does

· AL: Tribunal probably did NOT need Art. 102—Mexico’s actions were simply unfair—BUT it is unclear if Art. 1105 gives independent authority for award 

b. Pope & Talbot (2000) (NAFTA case)

i. Decision (U 354)

ii. Tribunal found 

· Breach of Art. 1105

· NOT clear that quota determination was unfair

· Focused instead on arbitrary and egregious government behavior

· Strong statement about

· Abusive process

· Arbitrary treatment

· Transparency

· CONTRAST with Metalclad - 

· NO breach of Art. 1102

· NO Art. 1110 EXPROPRIATION:

·  “[T]he Tribunal concludes that Investment’s access to the U.S. market is a property interest subject to protection under Article 1110 and that the scope of that article does cover nondiscriminatory regulation that might be said to fall within an exercise of a state’s so-called police powers.  However, the Tribunal does NOT believe that those regulatory measures constitute an interference with the Investment’s business activities substantial enough to be characterized as EXPROPRIATION under international law.  Finally, the Tribunal does NOT believe that the phrase ‘measure tantamount to nationalization or EXPROPRIATION’ in Article 1110 broadens the ordinary concept of EXPROPRIATION under international law to require compensation for measures affecting property interests without regard to the magnitude or severity of that effect.”

· NO allegation that investment has been nationalized

· NO allegation that regime is confiscatory

· Investor remains in control of investment

· Directs day-to-day operations 

· NO officers or employees have been detained by virtue of the regime

· Canada does NOT…

· Supervise the employees or officers

· Take any of the proceeds of the company sales (apart from taxation)

· Interfere with management or SHs’ activities

· Prevent the investment from paying dividends to its SHs

· Interfere with the appointment of directors or management

· Take any other actions ousting the investor from full ownership and control of the investment

· “Even accepting (for the purpose of this analysis) the allegations of the Investor concerning diminished profits, the Tribunal concludes that the degree of interference with the Investment’s operations due to the Export Control Regime does NOT rise to an EXPROPRIATION (creeping or otherwise) within the meaning of Article 1110.”

· TEST: whether “interference is sufficiently restrictive to support a conclusion that the property has been ‘taken’ form the owner”

· Harvard Draft STANDARD: requires interference that would “justify an inference that the owner … will NOT be able to use, enjoy, or dispose of the property”

· Restatement STANDARD: “action that is confiscatory, or that prevents, unreasonably interferes with, or unduly delays, effective enjoyment of an alien’s property”

· Rejecting assertion that NAFTA goes beyond the customary definitions and interpretations to adopt broader requirements “‘Tantamount’ means nothing more than equivalent.  Something that is equivalent to something else cannot logically encompass more.  No authority cited by the Investor supports a contrary conclusion.”

c. S.D. Myers (2000, 2002) (NAFTA case)

i. Weakens the value of Metalclad as precedent

ii. Decision (U 239, 294)

iii. Tribunal:

· Found: 
· Violation of national treatment (NAFTA Art. 1102)
· Violation of fair and equitable treatment (NAFTA Art. 1105)
· NO EXPROPRIATION because it was (1) a regulation and (2) temporary

· NOT a performance requirements case

· Reasoning:

· Canada’s Orders had protectionist motive AND effect

· On the facts, the breach of Art. 1102 constituted a breach of Art. 1105 
· Rejected claim of EXPROPRIATION
· Tribunal accepted that rights other than property rights may be expropriated AND international law makes it appropriate for tribunals to examine the purpose and effect of governmental measures

· “The general body of precedent generally does NOT treat regulatory action as amounting to EXPROPRIATION.  Regulatory conduct by public authorities is unlikely to be the subject of legitimate complaint under Article 1110 of the NAFTA, although the Tribunal does NOT rule out that possibility.”

· Regulations v. EXPROPRIATION
· Regulations are a lesser interference than EXPROPRIATION, which tends to involve deprivation of ownership rights

· Distinction screens out most potential cases of complaints concerning economic intervention by a state 

· Distinction reduces the risk that governments will be subject to claims as they go about their business of managing public affairs

· “A tribunal should NOT be deterred by technical or facial considerations from reaching a conclusion that an EXPROPRIATION or conduct tantamount to an EXPROPRIATION has occurred.  It must look at the real interests involved and the purpose and effect of the government measure.”

· “In common with the Pope & Talbot Tribunal, this Tribunal considers that the drafters of the NAFTA intended the word ‘tantamount’ to embrace the concept of so-called ‘creeping EXPROPRIATION,’ rather than to expand the internationally accepted scope of the term EXPROPRIATION.”

· COMPENSATION:

· “By NOT identifying any particular methodology for assessment of compensation in cases NOT involving EXPROPRIATION, the Tribunal considers that the drafters of the NAFTA intended to leave it open to tribunals to determine a measure of compensation appropriate to the specific circumstances of the case, taking into account the principles of both international law and the provisions of the NAFTA.  In some non-EXPROPRIATION cases a tribunal might think it appropriate to adopt the ‘fair market value’ standard; in other cases it might no.  In this case the Tribunal considers that the application of the fair market value standard is NOT a logical, appropriate or practicable measure of the compensation to be awarded.”

· With NO relevant provisions of the NAFTA other than Art. 1110 on EXPROPRIATION, the Tribunal turned to international law, and specifically Chorzow Factory
· Likened case to a tort--Claimant’s burden to prove 

· Damages

· Sufficient causal link

D. Barry Appleton, counsel for investors under NAFTA (guest lecturer)
1. All cases are factually based

2. NAFTA Chapter 11 obligations occur in over 2000 BITs—NOT new, novel, or innovative—in a way NAFTA changes NO laws
a. What was exceptional was the fact that 2 or 3 developed nations joined such a treaty

3. NAFTA changed investor standing—otherwise, the might have to litigate in the host state or go to the state department

4. Investor-state arbitration SHOULD free the resolution of disputes from politics

5. Broad scope of NAFTA

a. NAFTA is 10,000 pages long

b. “government measure” = law, regulation, action, policy, etc.

c. All political subdivisions are bound

i. Other treaties separate federal obligations from state and lower levels

6. Art. 1103

a. Expands the scope of international law where other treaties accord better treatment

7. Art. 1105(1)

a. Art. 1105(1) is NOT additive—it is what international law is
b. Includes all the obligations under international law

i. 4 fundamental sources of international law

· Treaties

· CUSTOMARY INTERNATIONAL LAW

· Tribunal decisions

· Publicist writings

c. Possible elements of an Art. 1105 claim

i. Denial of:

· Due process right

· Protection against denial of justice

· Narrower than due process right

· Protection against discrimination

· Protection against arbitrary and capricious treatment

· Fair and equitable treatment

· Good faith, pact sunt servanda, etc. 

· F.A. Mann (IEL 487): paramount duty of States imposed by international law is to observe and act in accordance with the requirements of good faith

ii. Common law EXPROPRIATION (if NAFTA did NOT already cover this in Art. 1110)

d. TEST for standard of treatment is REASONABLENESS, NOT egregiousness (e.g., Near (1922) – egregiousness was reached when Mr. Near was killed after his second beating, BUT NOT after being injured in his first beating)
e. Art. 1105 is necessary so states CANNOT treat everyone badly equally

i. Art. 1105 is a floor

8. Vienna Convention – CANNOT use local law to skirt international obligations

9. On S.D. Myers…
a. 10 different departments implored with the minister NOT to close the border, BUT Canada did it anyway

10. On Pope & Talbot…

a. Definition of investment includes future markets

b. “tantamount to EXPROPRIATION” means “the same as EXPROPRIATION”

i. AL: “tantamount” means “creeping EXPROPRIATION”

ii. Appleton: “creeping” is included

· NAFTA definitions are NOT particularly knowable because they are interpreted against the circumstances of the administrative and regulatory state

c. TIMING: 

i. NON-temporary, NON-ephemeral takings are easy

ii. Temporality is the issue

d. FTC clarification related to NAFTA Chapter 11 (U 375): Art. 1105(1) is NOT additive
i. Characterizes clarification as an improper amendment: in the guise of interpretation, FTC really amended—if this is an interpretation it is a misinterpretation
· Congress should have made this statement or amended NAFTA

ii. NAFTA says very clearly that investments will be protected under international law
iii. AL: BITs and NAFTA have influenced and changed CUSTOMARY INTERNATIONAL LAW

· Notion that international law is ONLY CUSTOMARY INTERNATIONAL LAW is nonsense and a step backward

· REMEMBER: there is NO stare decisis

iv. FTC CANNOT really mean CUSTOMARY INTERNATIONAL LAW—it’s just NOT right

v. NOTE: FTC clarification also says that a breach of any other provision of NAFTA does NOT establish that there has been a breach of 1105(1)
vi. Q: was NAFTA bad?

· If FTC Clarification was true all along, then NAFTA was badly drafted

· If protections just boomeranged, then maybe this is just an unexpected development which makes NO judgment about NAFTA

11. The term “additive” is NOT helpful—it is clearer to go back to the definition of international law
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