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I. CREATING INTERNATIONAL LAW: WAR CRIMES
II. CREATING INTERNATIONAL LAW: THE ICC

III. CREATING INTERNATIONAL LAW: ROLE OF CUSTOM/TREATY
A. INTRODUCTION TO CUSTOMARY LAW
Fundamental Premise: States in and by their international practice may implicitly consent to the creation and application of international legal rules.

Difficulty: Hard to delineate lines to separate state practice that violates customary international law, state practice that dissents from customary international law, and state practice that replaces old with new customary international law.
1. Sources of International Law

Statute of the ICJ, Art. 38

1. The Court, whose function is to decide in accordance with international law such disputes as are submitted to it, shall apply:



a. international conventions, whether general or particular, establishing rules expressly recognized by the contesting states;



b. international custom, as evidence of a general practice accepted as law;



c. the general principles of law recognized by civilized nations;



d. subject to the provisions of Article 59, judicial decisions and the teachings of the most highly qualified publicists of the various nations, as subsidiary means for the determination of rules of law.


2. This provision shall not prejudice the power of the Court to decide a case ex aequo et bono, if the parties agree thereto.
Restatement  § 102

Sources of International Law

1. A rule of international law is one that has been accepted as such by the international community of states



(a) in the form of customary law;



(b) by international agreement; or



(c) by derivation from general principles common to the major legal systems of the world.


2. Customary international law results from a general and consistent practice of states followed by them from a sense of legal obligation.


3. International agreements create law for the states parties thereto and may lead to the creation of customary international law when such agreements are intended for adherence by states generally and are in fact widely accepted.


4. General principles common to the major legal systems, even if not incorporated or reflected in customary international law or international agreement, may be invoked as supplementary rules of international law where appropriate.
Some General Principles of International Law:

· Estoppel

· Due Process (to an extent within states, though not applying as between states)

· Pacta sunt servanda (abidance by contracts, generally)

· Good faith

· Res judicata
· Equity

· One cannot profit from one’s own wrong

· Obligation to repair one’s own wrong

· Notion that claims expire at some point

Relevance of General Principles of Law: Usually (1) to fill gaps; or (2) to substantiate determinations of customary international law.
2. The Evidence Needed to Establish International Law

Restatement § 103
Evidence of International Law

1. Whether a rule has become international law is determined by evidence appropriate to the particular source from which that rule is alleged to derive (§ 102).


2. In determining whether a rule has become international law, substantial weight is accorded to



(a) judgments and opinions of international judicial and arbitral tribunals;



(b) judgments and opinions of national judicial tribunals;


(c) the writings of scholars;



(d) pronouncements by states that undertake to state a rule of international law, when such pronouncements are not seriously challenged by other states.
Analysis: Condorelli on Facts Serving to Establish International Practice and Opinio Juris
Elements traditionally used to define custom:
· diplomatic practice

· bilateral agreements

· multilateral diplomatic practice (particularly the General Assembly)

· international conferences and meetings

· case law and doctrine

· national legislation

· conduct

· international agreements

· note that although Vienna Convention Art. 34 explicitly announces that a “treaty does not create either obligations or rights for third parties without their consent,” many agreements do set out customary norms

3. The Law of War as Customary Law

United States v. von Leeb
Facts: Russia ratified the Hague Convention but did not sign the Geneva Convention.
Issue: Do the Hague and Geneva Conventions apply between Germany and Russia?

Analysis: The Hague Convention was considered to declare international law at the time and is not binding on Germany (but in substance its provisions are binding as declaratory of international law).  The Geneva Convention establishes general principles that war captivity is solely protective custody.  Those Articles clearly stating general principles of international law should be binding upon the states as such, even though the treaties themselves may not be directly applied.
B. LAW OF THE SEA: THE FORMATION OF CUSTOMARY LAW

3. The North Sea Continental Shelf Cases
Rule: A “passage of only a short period of time is not necessarily, or of itself, a bar to the formation of a new rule of customary international law” so long as the practice is “both extensive and virtually uniform.”
C. CUSTOMARY LAW: HOW TO FIND IT, HOW TO PROVE IT

Difficulties with Identifying Customary International Law:
· State practice often so diverse that it is difficult/impossible to find enough consistency of practice to warrant drawing a customary international legal rule from it

· Customary international law ordinarily found by more or less subjective weighing of evidence, which necessarily tilts differently in different hands

· Process of making customary international law often stimulates, rather than diminishes, conflict
1. Opinio Juris
Relevance: To determine whether states acted in a consistent fashion out of convenience or because they felt compelled to by international law.

In Practice: Jurists and judges, more frequently than states, are most effective at determining when state practice rises to level of customary international law.
Defined: Restatement § 102, comment (c)


For a practice of states to become a rule of customary international law it must appear that the states follow the practice from a sense of legal obligation (opinio juris sive necessitatis); a practice that is generally followed but which states feel legally free to disregard does not contribute to customary law.  A practice initially followed by states as a matter of courtesy or habit may become law when states generally come to believe that they are under a legal obligation to comply with it.  It is often difficult to determine when that transformation into law has taken place.  Explicit evidence of a sense of legal obligation (e.g., by official statements) is not necessary; opinio juris may be inferred from acts or omissions.
Analysis: Schachter on New Custom
· A putative rule of customary law must meet the requirements of general/consistent practice followed by States from a sense of legal obligation
· opinio juris sive necessitatis – consistent practice of states following from sense of legal obligation
· calls for “belief” by States that practice in question is obligatory by virtue of rule requiring it
· ICJ judgment: “not only must the acts concerned amount to a settled practice, they must also be such, or be carried out in such a way, as to be evidence of a belief that this practice is rendered obligatory by the existence of a rule of law requiring it”
· Court “must satisfy itself that the existence of the rule in the opinion juris of States is confirmed by practice”
· Binding custom is the result of two elements: State practice and opinion juris
· What damage does inconsistent practice (i.e. violations) due to the recognition of declared rules as customary law?
· to some, strong verbal condemnations and denials of violations is sufficient to sustain customary law status of prohibition
· this view, however, challenges basic premise of customary law with respect to the great body of customary rules (e.g. law on jurisdiction, immunities, State responsibility, etc.); here, pertinent changes in state conduct create expectation of future behavior that modify opinion juris
·  much reliance in this area (where it is hard to navigate relevance of contrary conduct) is given to official pronouncements, judicial decisions, and e.g. military manuals (official policy statements); in these areas, norm must be maintained despite violations because norm is so brittle (because violations are likely)

· labeling something as “general principles of international law” rather than as custom minimizes the problem of inconsistent practice (or alternatively within concept of jus cogens by labeling as “laws of fundamental values adopted by the international system” that would not derive from or depend on state practice or law made purposefully by consent of states)
Analysis: Lowenfeld on Investment Agreements and International Law

· Nearly identical Bilateral Investment Treaties (BIT’s) have proliferated the marketplace recently; however, multilateral treaties are still conspicuously absent/difficult to negotiate

· It should be proper in the absence of a specific BIT for arbiters to construe terms such as “fair and equitable treatment” in a fashion similar to that laid out in explicit BITs

· This practice of does not fit under traditional definition of customary law because practice of entering BIT’s is not taken from a sense of legal obligation (i.e., lack of opinio juris)

· Article suggests that traditional definition of customary law is therefore wrong/incomplete, and should be expanded to include as well when a large group of states undertake legal obligations resulting in something akin to customary law

2. Resolutions of the U.N. General Assembly

Relevance: General Assembly resolutions are not infrequently used as evidence of customary international law.

In Practice: Use of General Assembly resolutions is very controversial.  They are most useful in noting that such resolutions/recommendations are evidence of simultaneous attitudes of a number of states with respect to a specific legal issue or topic.
Do law-declaring resolutions of the General Assembly evidence the opinio juris communis and represent presumptive evidence of existing law even if contrary state practice exists?
· General Assembly is not empowered to create law binding on states because not listed as a source of international law under Art. 38(1) of ICC

· Authority of a resolution enhanced when adopted by consensus or representative majority including main legal systems

· Most UN resolutions declaring law were adopted by consensus or without negative votes; the main areas for such resolutions are security and human rights

· Relevant question is not so much whether resolutions were opposed in the General Assembly but whether general state practice confirms

· Does widespread violation of declarations impugn their recognition as international law (e.g. torture, prohibitions on aggression, genocide, slavery)?

· If evidence of “general principles of law” under Art. 38(1), inconsistent practice creates problems because authority would be based on acceptance by generality of states rather than on practices in sense of customary law

3. Human Rights as Customary Law

Filartiga v. Pena-Irala (2d Cir. 1980)
Facts: Plaintiffs are citizens of Paraguay.  Their son was tortured to death in Paraguay and they are bringing suit under Alien Tort Claims Act for wrongful death.
Issue: Did the defendants’ conduct violate the law of nations so as to provide jurisdiction under 28 U.S.C. § 1350?
Rule: “In light of the universal condemnation of torture in numerous international agreements, and the renunciation of torture as an instrument of official policy by virtually all of the nations of the world (in principle if not in practice)… an act of torture committed by a state official against one held in detention violates established norms of the international law of human rights, and hence the law of nations.”

Analysis: The Court begins by noting the appropriate sources of international law as “the works of jurists, wiring professedly on public law… the general usage and practice of nations;… [and] judicial decisions recognizing and enforcing that law.”  It notes that the requirement that a rule command general assent of civilized nations to become customary/binding is stringent before finally citing UN declarations prohibiting torture that outlaw these obligations in great detail.  Further notes that dated axiom that “violations of international law do not occur when the aggrieved parties are nationals of the acting state” is no longer applicable based on current usage/practice of international law.
Flores v. Southern Peru Copper Corporation (2d Cir. 2003)
Facts: Plaintiffs are Peruvian citizens bringing suit against an American corporation for its actions in Peru, said to have created ecological damage resulting in the damage to plaintiffs’ health.
Issue: Did the defendants’ conduct violate the law of nations so as to provide jurisdiction under 28 U.S.C. § 1350?

Rule: The rights to life and health are insufficiently definite to constitute rules of customary international law and therefore cannot be said to be part of the “law of nations.”
Analysis: For a principle to be said to have ripened into a settled rule of international law, it must command the general assent of civilized nations.  States conforming to this rule must feel a sense of legal obligation, and not merely abide for moral or political reasons.  The treaties the plaintiffs cite here delineate only broad principles without defining specific rules.  General Assembly declarations on the subject by themselves, without proof of uniform state practice, do not sufficiently evidence an intent by member states to be legally bound by their principles, and thus cannot give rise to rules of customary international law.  Finally, the decisions of multinational tribunals the plaintiffs cite are also not primary sources of customary international law.
Sosa v. Alvarez-Machain (U.S. 2004)
Facts: Plaintiff is a Mexican national who was abducted from Mexico by U.S. agents to face prosecution in the U.S.  He claims that his arrest was arbitrary and not authorized by any applicable law.
Issue: Have prohibitions on arbitrary arrest attained the status of binding customary international law?

Analysis: The Court embraces a high threshold necessary for an idea to reach the level of customary international law sufficient to establish a claim under the ATCA.  It finds that Alvarez-Machain’s purported principle is merely aspirational but not yet binding.

Concurrence (Scalia): Rejects explicitly notion of a “category of activity that is so universally disapproved by other nations that it is automatically unlawful” in the U.S.
Sidebar: The Court did not, as expected, announce that the Alien Tort Claims Act is only about jurisdiction and thus does not support a right of action. 
D. BEYOND CUSTOMARY LAW: OBLIGATIONS ERGA OMNES & JUS COGENS
1. Obligations Erga Omnes
Analysis: Meron on Obligations Erga Omnes
Premise: Obligations erga omnes are such that they are binding on states even in the absence of any conventional obligation and intended to be definitely universal in scope.
Relevance:
· Based upon, and primarily applicable to, foundations found in human rights and humanitarian treaties (e.g. prohibitions of slavery, genocide, outlawing acts of aggression, protection from racial discrimination)
· Said to derive from “basic rights of the human person” (c.f. “ordinary” human rights which do not give rise to obligations erga omnes) – the distinction between these two is a critical question surrounding application of erga omnes (though is distinction can no longer be regarded as settled law (p. 135)
· Breaches in obligations erga omnes affect every state including those not specially affected; therefore every state is competent to bring actions against the breaching state

· Comparisons with jus cogens rights:

· Jus cogens rights are narrower than erga omnes rights, despite a degree of overlap

· Erga omnes obligations concern significant and gross violations rather than individual or sporadic breaches

· Conventional vs. customary
· Conventional erga omnes – grant to each state party of locus standi against other states parties regardless of nationality of victims

· Customary erga omnes – right to protest against significant violations of customary human rights regardless of nationality of the victims

· American view contained in Restatement § 703(2) – “[a]ny state may pursue international remedies against ay other state for a violation of the customary international law of human rights” (note this text defines breaches of customary human rights only as those committed as state policy, including significant breaches and excluding sporadic violations)
· Contemporary international law permits states, whether or not directly affected, to bring at least some actions involving human rights violations before competent international judicial or quasi-judicial organs

2. Jus Cogens
Premise: Jus cogens is a norm so fundamental that it even invalidates rules drawn from treaty or custom; it presupposes an international public order sufficiently strong to control states that might otherwise establish contrary rules on a consensual basis.
Application: Argued that no modern treaty has been voided by “peremptory norm” (aka jus cogens); however, still thought to apply to e.g., Articles 1, 2 of U.N. Charter relating to sovereignty, some human rights, and pacta sunt servanda.
Compared with Customary Law: “Whereas customary international law derives solely from the consent of states, the fundamental and universal norms constituting jus cogens transcend such consent, as exemplified by the theories underlying the judgments of the Nuremberg tribunals following World War II.” Siderman de Blake v. Republic of Argentina (9th Cir. 1992)
Analysis: Meron on Jus Cogens
Relevance:
· Stated in Arts. 53, 64 of Vienna Convention on the Law of Treaties describing notion of “peremptory norm”

· Relevance may be limited to instances in which it comes to balancing one human right which has assumed status of jus cogens against another human right that has not gained such an exalted status

· Non-derogable rights in principal human rights conventions are not necessarily jus cogens; it is further unclear whether a right derogable under an international human rights agreement can be regarded as jus cogens in light of Art. 53 of Vienna Convention which defines norm from which no derogation permitted

· Article 33(2)(a) of draft articles on State responsibility by International Law Commission appears to have applied term “peremptory norm” outside law of treaties and on to unilateral state action (however, this term may apply to “categorical rules of international law” rather than to jus cogens)
· If jus cogens were to be applied to unilateral acts even, what force would it have?  Would the unilateral act be void (as would be a treaty construed to be in derogation of jus cogens)?

E. RETURN TO LAW OF THE SEA

IV. TREATIES IN INTERNATIONAL AND U.S. LAW

A. TREATIES, GENERALLY
1. Scope
Vienna Convention, Generally
Alias: Also known as the “Treaty on Treaties”
Substance: Largely a codification of existing customary international law of treaties

In the U.S.: U.S. has signed, but not ratified; State Department refers to as “the authoritative guide to current treaty law practice”

2. Formation
Vienna Convention, Art. 13
Consent to be Bound by a Treaty Expressed by an Exchange of Instruments Constituting a Treaty

The consent of States to be bound by a treaty constituted by instruments exchanged between them is expressed by that exchange when:


(a) the instruments provide that their exchange shall have that effect; or


(b) it is otherwise established that those States were agreed that the exchange of instruments should have that effect
Vienna Convention, Art. 14
Consent to be Bound by a Treaty Expressed by Ratification, Acceptance or Approval

1. The consent of a State to be bound by a treaty is expressed by ratification when:


(a) the treaty provides for such consent to be expressed by means of ratification;


(b) it is otherwise established that the negotiating States were agreed that ratification should be required;


(c) the representative of the State has signed the treaty subject to ratificiation; or


(d) the intention of the State to sign the treaty subject to ratification appears from the full powers of its representative or was expressed during the negotiation.


2. The consent of a State to be bound by a treaty is expressed by acceptance or approval under conditions similar to those which apply to ratification.
Vienna Convention, Art. 15

Consent to be Bound by a Treaty Expressed by Accession

The consent of a State to be bound by a treaty is expressed by accession when:


(a) the treaty provides that such consent may be expressed by that State by means of accession;


(b) it is otherwise established that the negotiating States were agreed that such consent may be expressed by that State by means of accession; or


(c) all the parties have subsequently agreed that such consent may be expressed by that State by means of accession.
Vienna Convention, Art. 24

Entry into Force

1. A treaty enters into force in such manner and upon such date as it may provide or as the negotiating States may agree.


2. Failing any such provision or agreement, a treaty enters into force as soon as consent to be bound by the treaty has been established for all the negotiating States.


3. When the consent of a State to be bound by a treaty is established on a date after the treaty has come into force, the treaty enters into force for that State on that date, unless the treaty otherwise provides.


4. The provisions of a treaty regulating the authentication of its text, the establishment of the consent of States to be bound by the treaty, the manner or date of its entry into force, reservations, the function of the depositary and other matters arising necessarily before the entry into force of the treaty apply from the time of the adoption of its text.
3. Validity

Vienna Convention, Art. 42

Validity and Continuance in Force of Treaties

1. The validity of a treaty or of the consent of a State to be bound by a treaty may be impeached only through the application of the present Convention.


2. The termination of a treaty, its denunciation or the withdrawal of a party, may take place only as a result of the application of the provisions of the treaty or of the present Convention.  The same rule applies to suspension of the operation of a treaty.
Vienna Convention, Art. 45

Loss of a Right to Invoke a Ground for Invalidating, Terminating, Withdrawing from or Suspending the Operation of a Treaty

A state may no longer invoke a ground for invalidating, terminating, withdrawing from or suspending the operation of a treaty under the articles 46 to 50 or articles 60 and 62 if, after becoming aware of the facts:


(a) it shall have expressly agreed that the treaty is valid or remains in force or continues in operation, as the case may be; or


(b) it must by reason of its conduct be considered as having acquiesced in the validity of the treaty or in its maintenance in force or in operation, as the case may be.
Vienna Convention, Art. 49
Fraud

If a state has been induced to conclude a treaty by the fraudulent conduct of another negotiating State, the State may invoke the fraud as invalidating its consent to be bound by the treaty.
Vienna Convention, Art. 50

Corruption of a Representative of a State

If the expression of a State’s consent to be bound by a treaty has been procured through the corruption of its representative directly or indirectly by another negotiating state, the State may invoke such corruption as invalidating its consent to be bound by the treaty.
Vienna Convention, Art. 52

Coercion of a Representative of a State

The expression of a State’s consent to be bound by a treaty which has been procured by the coercion of its representative through acts or threats directed against him shall be without any legal effect.
Vienna Convention, Art. 53

Treaties Conflicting with a Preemptory Norm of General International Law (Jus Cogens)

A treaty is void if, at the time of its conclusion, it conflicts with a preemptory norm of general international law.  For the purposes of the present Convention, a peremptory norm of general international law is a norm accepted and recognized by the international community of States as a whole as a norm from which no derogation is permitted and which can be modified only by a subsequent norm of general international law having the same character.
Case Study: The Panama Canal Treaty of 1903

Facts: Treaty was signed two weeks after Panama gained independence; U.S. was involved in coup resulting in independence; treaty signed before Panama had a constitution and on behalf of Frenchman having interest in the canal; crisis erupted in 1964 regarding which flag should fly in canal zone
Issue: Is the Panama Canal Treaty valid under the Vienna Convention?  Could it be revoked?

Considerations:

- Did Panama consent under Arts. 11-15?


- Was Panama induced by fraud under Art. 49?

- Does Frenchman’s breach of fiduciary duty to Panama constitute corruption under Art. 50?


- Did U.S. imposition of navy in position to intercept Colombian military if it attempted to secure canal constitute threat or use of force under Art. 52?


- Did interference of the U.S. conflict with norm that states are sovereign under Art. 53?


- Has Panama waived any right to revocation because of loss of time under Art. 45?


- Was Panama’s agreement for increase in payment implicit recognition of treaty’s validity under Art. 45?


- Had circumstances surrounding the treaty fundamentally changed since 1903 under Art. 62?
4. Rebus sic Stantibus
Vienna Convention, Art. 62

Fundamental Change of Circumstances

1. A fundamental change of circumstances which has occurred with regard to those existing at the time of the conclusion of a treaty, and which was not foreseen by the parties, may not be invoked as a ground for terminating or withdrawing from the treaty unless:


(a) the existence of those circumstances constituted an essential basis of the consent of the parties to be bound by the treaty; and


(b) the effect of the change is radically to transform the extent of obligations still to be performed under the treaty.


2. A fundamental change of circumstances may not be invoked as a ground for terminating or withdrawing from a treaty:


(a) if the treaty establishes a boundary; or


(b) if the fundamental change is the result of a breach by the party invoking it either of an obligation under the treaty or of any other international obligation owed to any other party to the treaty.


3. If, under the foregoing paragraphs, a party may invoke a fundamental change of circumstances as a ground for terminating or withdrawing from a treaty it may also invoke the change as a ground for suspending the operation of the treaty.
Rebus sic Stantibus, Generally

Concept: Used to justify attempt to unilaterally denounce treaty on grounds of fundamentally changed circumstances (similar to “impossibility” doctrine from contract law).

Motivation: Lack of legal means to terminate/modify an existing treaty may impose strain on relations of involved states, and dissatisfied state may be driven to action outside the law.  Particularly arises in cases where failing an agreement on party may be left powerless under the treaty to obtain relief from outmoded and burdensome provisions.
Application: Applies today not as an implied term but as “objective rule of law”  by which fundamental chance of circumstances may be invoked as a ground for termination on grounds of equity and justice.

U.S. Perspective: Wary of application of Art. 62 because of vulnerability to “abuses of subjective interpretation”; similarly does not believe Art. 65 provides sufficient safeguards against abuse because party could unilaterally terminate/suspect treaty while dispute is being resolved (under Art. 33 of U.N. Charter, which it also believes to be imperfect).  Fundamentally argues party to dispute should not be able to refuse settlement of dispute over treaty and at same time be left free to take unilateral action with respect to that treaty.
B. RESERVATIONS

1. Effect on Multilateral Treaties
Vienna Convention, Art. 19

Formulation of Reservations

A State may, when signing, ratifying, accepting, approving or acceding to a treaty, formulate a reservation unless:


(a) the reservation is prohibited by the treaty;


(b) the treaty provides that only specified reservations, which do not include the reservation in question, may be made; or


(c) in cases not falling under sub-paragraphs (a) and (b), the reservation is incompatible with the object and purpose of the treaty.
Issue: May a party reserve to an article of a treaty that prohibits reservations?  Certainly if other parties choose not to accept the reservation, then it is not accepted.
Vienna Convention, Art. 20

Acceptance of and Objection to Reservations

1. A reservation expressly authorized by a treaty does not require any subsequent acceptance by the other contracting States unless the treaty so provides.


2. When it appears from the limited number of negotiating States and the object and purpose of a treaty that the application of the treaty in its entirety between all the parties is an essential condition of the consent of each one to be bound by the treaty, a reservation requires acceptance by all the parties.


3. When a treaty is a constituent instrument of an international organization and unless it otherwise provides, a reservation requires the acceptance of the competent organ of that organization.


4. In cases not falling under the preceding paragraphs and unless the treaty otherwise provides:



(a) acceptance by another contracting State of a reservation constitutes the reserving State a party to the treaty in relation to that other State if or when the treaty is in force for those States;



(b) an objection by another contracting State to a reservation does not preclude the entry into force of the treaty as between the objecting and reserving States unless a contrary intention is definitely expressed by the objecting State;



(c) an act expressing a State’s consent to be bound by the treaty and containing a reservation is effective as soon as at least one other contracting State has accepted the reservation.


5. For the purposes of paragraphs 2 and 4 and unless the treaty otherwise provides, a reservation is considered to have been accepted by a State if it shall have raised no objection to the reservation by the end of a period of twelve months after it was notified of the reservation or by the date on which it expressed its consent to be bound by the treaty, whichever is later.
Vienna Convention, Art. 21

Legal Effects of Reservations and of Objections to Reservations

1. A reservation established with regard to another party in accordance with articles 19, 20 and 23:



(a) modifies for the reserving State in its relations with that other party the provisions of the treaty to which the reservation relates to the extent of the reservation; and



(b) modifies those provisions to the same extent for that other party in its relations with the reserving State.


2. The reservation does not modify the provisions of the treaty for the other parties to the treaty inter se.


3. When a State objecting to a reservation has not opposed the entry into force of the treaty between itself and the reserving State, the provisions to which the reservation relates do not apply as between the two States to the extent of the reservation.
Restatement § 313

Reservations

1. A state may enter a reservation to a multilateral international agreement unless



(a) reservations are prohibited by the agreement,



(b) the agreement provides that only specified reservations not including the reservation in question may be made, or



(c) the reservation is incompatible with the object and purpose of the agreement.


2. A reservation to a multilateral agreement entered in accordance with Subsection (1) is subject to acceptance by the other contracting state as follows:



(a) a reservation expressly authorized by the agreement does not require subsequent acceptance by the other contracting states;



(b) where application of the agreement in its entirety among the parties is an essential condition to their consent, a reservation requires acceptance by all the parties;



(c) where a reservation is nether authorized nor prohibited, expressly or by implication,



(i) acceptance of a reservation by another contracting state constitutes the reserving state a party to the agreement in relation to the accepting state as soon as the agreement is in force for those states;


(ii) objection to a reservation by another contracting state does not preclude entry into force of the agreement between the reserving and accepting states unless a contrary intention is expressed by the objecting state.


3. A reservation established with regard to another party in accordance with Subsection (2)(c) modifies the relevant provisions of the agreement as to the relations between the reserving and accepting parties but does not modify those provisions for the other parties to the agreement inter se.
Note: Restatement § 313 condenses Articles 19-21 of the Vienna Convention.
Case Study: Reservations to the Genocide Convention

Issues addressed by ICJ Advisory Opinion:

- May a reserving State be regarded as party to Convention while still maintaining reservation if said reservation is objected to by one or more parties but not by others?



+ No reservation can affect a state without its agreement thereto



+ No contracting party is entitled to frustrate/impair the purpose of Convention



+ Though traditional integrity of conventions demanded no reservation be valid unless accepted by all contracting parties, should be applied more flexible here to Geneva convention because of universal character of UN, wide degree of desired participation, civilizing purpose of Convention



+ Legally, concept of absolute integrity of conventions not part of int’l law; therefore in deciding whether reservation has to be expressly accepted by all parties requires examination of character, purpose and mode of adoption of convention


- What is the effect of said reservation between reserving State and parties objecting/accepting the reservation?



+ Each state entitled to assess reservation from its own standpoint



+ No state may be bound by reservation to which it has not consented



+ Each state may decide to not consider reserving state a party with respect to itself and the reserving state


- What would are legal effects of allowing reserving states to remain party to treaty if objection is made by signatory not yet ratifying treaty or state entitled to sign/accede that has not yet done so?


+ Inconceivable that a state that has not yet signed/ratified be permitted to exclude another state (i.e., ICJ rejected extreme view that states with the right to become parties to a convention may use this right to object to reservations and exclude the reserving state)



+ Signatory’s objection has no immediate legal effect by does initiate giving of notice to reserving state to safeguard signatory’s interest

2. Restrictions on Reservations

Restatement § 314

Reservations and Understandings: Law of the United States

1. When the Senate of the United States gives its advice and consent to a treaty on condition that the United States enter a reservation, the President, if he makes the treaty, must include the reservation in the instrument of ratification or accession, or otherwise manifest that the adherence of the United States is subject to the reservation.


2. When the Senate gives its advice and consent to a treaty on the basis of a particular understanding of its meaning, the President, if he makes the treaty, must do so on the basis of the Senate’s understanding,
Case Study: U.S. Senate Hearings on Montreal Protocol (1977)

Facts: Senate held hearings regarding proposed revisions to the Warsaw Convention governing private law relationships; included in article XI is provisions that only certain reservations may be made because of importance of uniformity and difficulty in permitting wide range of departures/reservations
Senate Options: (1) Consent to ratification of protocols for indefinite period; (2) Reject protocols, likely leading to denunciation of treaty by President; (3) Limited ratification only for a period of five years with the intent that the U.S. withdraw if unable to negotiate more favorable system in that period

Lowenfeld’s Opinion: Speaking of international legal effect of reservation, proposes idea of not referring to stipulations as reservations at all but as directions by Senate to President to terminate adherence to treaty on a specified date which would not be objectionable as matter of int’l law.  Ultimately concludes that third Senate option seems feasible as a matter of international law.
C. INTERPRETATION

1. The Relevant Sources

Vienna Convention, Art. 31
General Rule of Interpretation

1. A treaty shall be interpreted in good faith in accordance with the ordinary meaning to be given to the terms of the treaty in their context and in light of its object and purpose.


2. The context for the purpose of the interpretation of a treaty shall comprise, in addition to the text, including its preamble and annexes:



(a) any agreement relating to the treaty which was made between all the parties in connexion with the conclusion of the treaty;



(b) any instrument which was made by one or more parties in connexion with the conclusion of the treaty and accepted by the other parties as an instrument related to the treaty.


3. There shall be taken into account, together with the context:



(a) any subsequent agreement between the parties regarding the interpretation of the treaty or the application of its provisions;



(b) any subsequent practice in the application of the treaty which establishes the agreement of the parties regarding its interpretation;



(c) any relevant rules of international law applicable in the relations between the parties.


4. A special meaning shall be given to a term if it is established that the parties so intended.
Restatement § 325

Interpretation of International Agreement

1. An international agreement is to be interpreted in good faith accordance with the ordinary meaning to be given to its terms in their context and in the light of its object and purpose.


2. Any subsequent agreement between the parties regarding the interpretation of the agreement, and subsequent practice between the parties in the application of the agreement, are to be taken into account in its interpretation.
Note: Subsection (1) is a codification of Vienna Convention Art. 31(1); subsection (2) of Art. 31(3).
Analysis: Sinclair on The Vienna Convention and the law of Treaties
Issue: Should treaties be construed “liberally/broadly” [with reference to ‘overriding community goals’]?

Multilateralism: Should multilateral treaties be construed more broadly than bilateral treaties to minimize transaction costs?
Potential Goals of Treaty Interpretation: (1) to ascertain the intention of the parties [subjective approach]; (2) to ascertain the meaning of the text [objective/textual approach]; (3) to ascertain the object and purpose of a treaty [teleological or object/purpose approach].
McNair’s Synthesis of Approaches: Goal is “to give effect to the expressed intention of the parties, that is ‘their intention as expressed in the words used by them in the light of the surrounding circumstances.’”
Role of Vienna Convention: Provides an economical code of principles; not intended to be full list of principles of logic/common sense.
Relevance of Parole Evidence Rule: Extrinsic evidence may be used to interpret only when text of contract is unclear; Art. 32 of Vienna Convention suggests this rule applies to treaties as well as contracts.
2. U.S. Supreme Court and Treaty Interpretation

Air France v. Saks (U.S. 1985)
Facts: Plaintiff Saks suffered deafness in ear resulting from Air France flight.
Issue: Was injury caused by “accident” within meaning of Warsaw Convention?

Analysis: Court begins noting that treaties construed “more liberally than private agreements”.  Begins with (1) text of treaty and French meaning of “accident” (since drafted in French) and difference in parallel language between Articles 17/18 regarding words “accident” and “occurrence.”  Next looks to (2) records of treaty’s drafting and negotiation.  Finally refers to (3) conduct of parties to Convention and subsequent interpretations of the signatories,  Ultimately concludes that incident was not “accident” within meaning of treaty.
United States v. Stuart (U.S. 1989)

Facts: Convention with Canada required parties to obtain and convey information to assist in determining taxpayer’s income tax liability.
Issue: May U.S. IRS issue administrative summons pursuant to Canadian request only if it first determines Canadian tax investigation has not reached stage analogous to domestic tax investigation’s referral to Justice Dept. for criminal prosecution?

Analysis (Brennan): Noted rule that “clear import of treaty language controls unless ‘application of the words of the treaty according to their obvious meaning effects a result inconsistent with the intent or expectations of its signatories.’”  Focused on text of treaty; also looked to non-textual sources (e.g. ratification history and subsequent operations).  Found that where two constructions of treaty permitted (i.e. one restricting, one enlarging) that more liberal interpretation preferred.  Did not reach question of whether Senate debates on ratification are authoritative/helpful in determining what signatories to treaty intended.

Concurrence (Scalia): If text is clear, analysis should not delve into negotiating history and other non-textual sources because these can be manipulated.   Note that Scalia was later chided by Prof. Vagts for his comment that “I have been unable to discover a single case in which this Court has consulted the Senate debate, committee hearings or committee reports” to interpret a treaty.
United States v. Alvarez-Machain (U.S. 1992)
Facts: Alvarez-Machain was abducted from Mexico, with which the U.S. has an extradition treaty.
Issue: Does this abduction entitle defendant to defense to jurisdiction of U.S. courts on basis of extradition treaty?

Doctrine of Specialty: A defendant brought to trial by virtue of proceedings under an extradition treaty can only be tried for an offense described in the treaty; derived from U.S. v. Rauscher (U.S. 1886).
Precedent: In Ker v. Illinois, Court found jurisdiction cannot be impaired by fact that defendant brought within jurisdiction by “forcible abduction” where gov’t not found involved in abduction and country from which defendant abducted did not object to prosecution.
Analysis (Rehnquist): Began with terms of treaty, which did not explicitly mention abductions or specify means by which a country can gain custody of a national of another country (Article 9).  Then looked to negotiation and practice, saying that Ker served notice to Mexico of U.S. position regarding interpretation of treaty.
Role of Custom: Defendant argued that int’l custom clearly disfavors international abductions.  Court dismisses argument on the grounds that those sources are unrelated to practice regarding expedition treaties and further that violation of general principle does not illustrate violation of extradition treaty.
Dissent (Stevens): Argues that explicit prohibition in treaty should not be required (e.g. denunciation of torture should not be required either), especially where acts are in violation of law of nations.  Also cites danger of other nations following precedent majority has established.
3. European Court of Human Rights and Treaty Interpretation

Golder Case (European Court of Human Rights, 1975)

Facts: A British citizen was in jail and discovered a mark on his prison record that he believed to be false.
Issue: Does the European Convention on Human Rights confer upon the citizen a right of access to its courts?

Analysis: The Court analyzes under the framework that “process of interpretation of a treaty is a unity, a single combined operation.”  It looks to the French/English text and finds that language in Art. 6 of French text would be empty of meaning if a right of action were not presumed.  It also looks to Art. 31(3)(c) of the Vienna Convention for the proposition that relevant rules of int’l law should be incorporated in performing treaty interpretation, and thus concludes there is a universal principle of access to courts that should be upheld here.

Dissent: Issue is not whether Convention ought to provide such a substantive right but whether it actually does, and this treaty does not (especially in light of Art. 1 which explicitly excludes from obligation anything not “defined” in Convention).  Inferences of sort majority made should only be allowed when necessary to ensure provision can operate/function (i.e. wrong to presume governments give up more sovereignty than they do).  Inconceivable that if access to courts was desired it would have been omitted.

Impact: Might rulings such as this one result in a “slippery slope” in which countries are less willing to enter into treaties containing so much uncertainty?
D. TREATIES IN U.S. LAW
1. The Constitution, Treaties and Foreign Affairs
Art. II, § 2
… He [President] shall have Power, by and with the Advice and Consent of the Senate, to make Treaties, provided two-thirds of the Senators present concur; …
Art. III, § 2

The judicial Power shall extend to all Cases, in Law and Equity, arising under this Constitution, the Laws of the United States, and Treaties made, or which shall be made, under their Authority; …

Art. VI, § 1

… This Constitution, and the Laws of the United States which shall be made in Pursuance thereof, and all Treaties made, or which shall be made, under the Authority of the United States, shall be the supreme Law of the Land, …
2. Treaties and Other International Agreements

Analysis: Henkin on Foreign Affairs and the Constitution

On treaties:

- did not want U.S. to conclude treaties lightly or widely


- did not stop to distinguish treaties from other int’l agreements or commitments


- Senate’s roll in process has been subject to much debate; “advice and consent” effective reduced to “consent” as a “check” on Presidential power to make foreign policy by treaty


- Senate conditions on consent have taken form of “reservations,” “understandings” or “declarations” but differences among them not always clear


- Senate lacks power to make a reservation (only state party to treaty can do that), but it can effectively enter a reservation by making its consent contingent upon condition

On self-executing and non-self-executing treaties:


- Supremacy Clause (Art. IV, clause 2) generally interpreted to mean treaties are law of land of their own accord and do not require act of Congress to translate into law (hence considered by courts as an act of legislature); exception arises where U.S. promises “to perform a particular act” creating an obligation U.S. must carry out through political branch with constitutional authority to performed promised act


- whether self-executing or not therefore depends on language of treaty (President has recently tried sometimes to purport non-self-executing treaties to be self-executing where they could “operate of themselves”)


- obligations that may not be executed by treaty itself: appropriation of funds, enactment of criminal law, declaration of war

On Congressional-Executive agreements:


- Congressional-Executive Agreements made by President as authorized in advance or approved afterwards by joint resolution of Congress (many made only by President as ‘sole executive agreements’)


- Congress has authorized President to conclude int’l agreements on particular subjects (e.g. postal relations, foreign trade, “lend-lease,” foreign assistance, nuclear reactors)

- Congress has no authority to negotiate with foreign governments and therefore no authority to delegate such power to President


- now widely accepted that C-E agreement is available as alternative to treaty, and President can seek approval of agreement by joint resolution rather than 2/3 of Senate (which becomes law of land)
On sole-executive agreements:


- power to enter sole-executive agreements not disputed, but also vast and undefined with uncertain constitutional foundations


- examples of appropriate uses include power to recognize and establish diplomatic relations with a state (e.g. United States v. Belmont); settle international claims (e.g. Dames & Moore v. Regan); and potentially “any agreement on any matter involving our relations with another country”
3. The Constitutional Limits of the Treaty Power

Restatement § 302

Scope of International Agreements: Law of the United States

1. The United States has authority under the Constitution to make international agreements.


2. No provision of an agreement may contravene any of the prohibitions or limitations of the Constitution applicable to the exercise of authority by the United States.
Note: No treaty has ever been held unconstitutional.
Restatement § 303

Authority to Make International Agreements: Law of the United States
Subject to § 302(2),


1. the President, with the advice and consent of the Senate, may make any international agreement of the United States in the form of a treaty;


2. the President, with the authorization or approval of Congress, may make an international agreement dealing with any matter the falls within the powers of Congress and of the President under the Constitution;


3. the President may make an international agreement as authorized by treaty of the United States;


4. the President, on his own authority, may make an international agreement dealing with any matter that falls within his independent powers under the Constitution.
Missouri v. Holland (U.S. 1920) [Treaties and States’ Rights]

Facts: A treaty between the U.S. and Great Britain prevented the killing of certain species of birds.
Issue: Was the treaty void as an interference with the rights reserved to the States under the 10th Amend.?

Rule: “Acts of Congress are the supreme law of the land only when made in pursuance of the Constitution, while treaties are declared to be so only when made under the authority of the United States.”
Finding: Treaty in question did not contravene any prohibitory words found in Constitution.  With further respect to the 10th Amend., the general authority reserved by this provision is insufficient to support state’s claim here; grants state ability to regulate between itself and its inhabitants but not exclusive authority, and here there is national interest of significant magnitude.
The Bricker Amendment Controversy

Proposal: Provisions of treaties that conflict with the Constitution shall not be of any force; Treaties may become effective as internal law only by an act of Congress

Motivation: Reality that a treaty could alter the balance of powers because of their status as law of the land
Resolution: Failed passage by one vote.
Reid v. Covert (U.S. 1957) [Treaties and Individual Rights]

Facts: Covert killed her husband on an airbase in England and was tried by court-martial for murder.  Mrs. Dorothy Smith killed her husband at an army post in Japan and was tried by court-martial.  Executive agreements were in effect between the respective countries permitting U.S. military courts to exercise exclusive jurisdiction over offenses committed by U.S. servicemen and their dependants.
Issue: Did the U.S. military courts have appropriate jurisdiction to hear these cases?

Rule: “No agreement with a foreign nation can confer power on the Congress, or on any other branch of Government, which is free from the restraints of the Constitution.”

Analysis: Court began with Art. III, § 2 of Constitution and its consistent interpretation that constitutional limitations apply to government when it acts abroad as well as domestically.  Then reasoned that treaties are not limited to being in pursuance of the Constitution, but that all branches are limited by the Constitution (used this reasoning to distinguish Missouri v. Holland on the basis that the 10th Amend. is no barrier to the power the people and states have delegated to the federal government to make treaties).
4. Conflict Between Statute and Treaty

Restatement § 114

Interpretation of Federal Statute in Light of International Law or Agreement

Where fairly possible, a United States statute is to be construed so as not to conflict with international law or with an international agreement of the United States.
Note: Treaties and statutes should be construed together where possible under the assumption that Congress would not pass a statute knowing it conflicts with a treaty.
Restatement § 115

Inconsistency Between International law or Agreement and Domestic Law: Law of the U.S.

1.
(a) An act of Congress supersedes an earlier rule of international law or a provision of an international agreement as law of the United States if the purpose of the act to supersede the earlier rule or provision is clear or if the act and the earlier rule or provision cannot be fairly reconciled.



(b) That a rule of international law or a provision of an international agreement is superseded as domestic law does not relieve the United States of its international obligation or of the consequences of a violation of that obligation.


2. A provision of a treaty of the United States that becomes effective as law of the United States supersedes as domestic law any inconsistent preexisting provision of a law or treaty of the United States.


3. A rule of international law or a provision of an international agreement of the United States will not be given effect as law in the United States if it is inconsistent with the United States Constitution.
Diggs v. Shultz (D.C. Cir, 1973)

Facts: The U.N. enacted comprehensive sanctions against Southern Rhodesia and the President issued an Executive Order establishing criminal sanction for violations of this embargo based on strategic interests.  Congress subsequently passed the Byrd Amendment authorizing trade with Southern Rhodesia.
Issue: Did Congress act within its powers in passing the Byrd Amendment?

Rule: “Congress can denounce treaties if it sees fit to do so, and there is nothing the other branches of government can do about it.”

Analysis: Even though the purpose and effect of the amendment was to detach the U.S. from the U.N. boycott in blatant disregard of its treaty undertakings, the court was reluctant to order Congress to comply because this was a problem of the separation of powers and the more appropriate remedy would have been to try to lobby Congress politically.
United States v. PLO (S.D.N.Y. 1988)
Facts: The Headquarters Agreement between the U.S. and the U.N. gave the right of admission/access to U.S. to U.N. representatives.  Congress passed a statute (the ATA) denouncing the PLO and forbidding the establishment or maintenance of “an office, headquarters, premises or other facilities” within the U.S. by or for the PLO.
Issue: Did the ATA require the closure of the PLO mission to the U.N. in New York?

Rule: “Only where a treaty is irreconcilable with a later enacted statute and Congress has clearly evinced an intent to supersede a treaty by enacting a statute does the later enacted statute take precedence.”

Analysis: The Court used multiple means to find that the ATA and Headquarters Agreement: neither the PLO mission or Headquarters Agreement is explicitly mentioned in the ATA; the ATA does not explicitly mention treaties when describing of what it is enacted “notwithstanding”; no member of Congress explicitly made mention of unequivocal intent to supersede the Headquarters Agreement.
Commentary (Lowenfeld): This case is entirely dishonest, particularly in light of he precedent set by Diggs because Congress passed a statute that was later in time, express, and clear in its purpose to close the mission in this case.
E. SEPARATION OF POWERS

1. International Agreements and Environmental Impact Statements
Public Citizen v. U.S. Trade Representative I (D.C.Cir. 1993)
Facts: The National Environmental Policy Act (NEPA) requires all federal agencies to prepare an environmental impact statement (EIS) for “every recommendation or report on proposals for legislation and other major Federal actions significantly affecting the quality of the human environment.”
Issue: Did the U.S. Trade Rep. fail to comply with NEPA in negotiation and conclusion of NAFTA (i.e. does the NEPA properly apply to NAFTA)?
Analysis: The lower court found that the NEPA did apply to NAFTA on the grounds that 1) NAFTA constitutes “final agency action” under APA; 2) it is not a violation of separation of powers for NEPA to apply because Congress has the power to regulate commerce with foreign nations and therefore does not infringe on powers of President.
Commentary (NY Times): D.C.Cir. decision merely read the plain language of the law and was a sound decision; rather than wrecking the trade agreement process, decision only sent “wake-up call” to Clinton administration to prepare statement on NAFTA’s environmental implications.
Commentary (Lowenfeld): Allowing decision to stand would unacceptably hamper agreements on trade, arms control, defense, and even the environment by complicating the conclusion of int’l agreements by and with the U.S.
Public Citizen v. U.S. Trade Representative II ()

Analysis: Found NAFTA not to be “final agency action” under the APA (because submission to Congress is not “agency action”) and reversed D.C.Cir. on this grounds; determined that fate of NAFTA should lie in political branches and judiciary “has no role to play”; gist of reasoning was that the agreement will have no effect unless the President submits it to Congress, and once this has happened, it is an act of the President and not reviewable under the APA, therefore there is no right of action.
Commentary (Lowenfeld): This argument is phony because once submitted to Congress, the provisions were highly unlikely to be changed, and were for all intents and purposes final; however, the bottom line is that this is a political question that the courts should stay out of.
2. A Challenge to the NAFTA
Made in the USA Foundation v. United States (11th Cir. 2001)

Facts: The NAFTA was never ratified by 2/3 of the Senate and was instead enacted by Congress through the NAFTA Implementation Act.
Issue: Is the NAFTA a “treaty” for the purposes of Article II, Section 2, and if so does the Treaty Clause represent the sole means of enacting such agreements?

Political Question: Has no judicially manageable standard.
Analysis: Case boils down to a “nonjusticiable political question” based on three-question inquiry contained in Powell’s concurrence in Goldwater v. Carter:


1) Does the issue involve resolution of questions committed by the text of the Constitution to a coordinate branch of the government?  [Yes, because clear assignment of authority to political branches over foreign affairs and commerce counsels against intrusive role for court in overseeing actions of President/Congress here];

2) Would resolution of the question demand that a court move beyond areas of judicial expertise?  [Resolution would require policy judgments of sort unsuited for judicial branch];

3) Do prudential considerations counsel against judicial intervention?  [Yes – would potentially undermine every other major international commercial agreement; no member of Senate has complained about not using a 2/3 majority ratification here; could destabilize gov’t relations and economic activity].
Commentary (Lowenfeld): The Court’s approach here was not legalistic and as a result unsatisfying; the Supreme Court should have considered giving cert.
3. Termination of Treaties: The Taiwan Defense Treaty Debate

In the Press

Facts: The President sought to abrogate the U.S. defense treaty with Taiwan in order to be able to formally recognize the P.R.C.
Goldwater: President cannot give notice revoking a treaty without legislative approval (just as cannot repeal a statute); Constitution does not explicitly discuss this, but President has duty to “take care that the laws be faithfully executed”; furthermore, no president has ever terminated a treaty that had not been breached or become impossible.
Jerome Cohen: Termination would require formal consent of Senate or Congress; however, normalization of relations with P.R.C. would not amount to abrogation because China would be terminating the treaty, not the U.S. (and this would be legal under President’s power to recognize/establish diplomatic relation with new gov’t of state); this is analogous to appointment of Cabinet officials for which President must seek Senate approval but does not require approval for their removal.

Lowenfeld: Presidents historically have believed that withdrawal from, in contrast to entrance into, treaty is an executive act committed by the Constitution to the Executive as part of conducting foreign affairs; to require formal consent would be reversal of Constitutional practice where there is express provision in treaty for termination on notice.  Furthermore, if Senate/Congress were to have a role, required vote is ambiguous (suggesting that it doesn’t).
In the Senate

Prof. Franck: Treaties must be terminated normally by Congress but Senate could delegate to President power to terminate.
Lowenfeld: Byrd Resolution that would require Senate approval for termination of treaties would be inconsistent with constitutional scheme and could change constitutional balance (and question is not one for which it is more important that it be decided than that it be decided right); giving Senate a role in abrogation of treaties would be a mistake because would lead to confusion rather than actability due to practical problems (i.e. if President had to seek advice/consent first before giving notice, he wouldn’t know when he could terminate, foreign countries would not know whether to take notice seriously).
In the Courts: Goldwater v. Carter (1979)

Facts: President Carter gave notice to Taiwan of intent to terminate the 1954 Mutual Defense Treaty between the U.S. and Taiwan.
Issue: Was this unilateral notice on the part of the President constitutionally valid?
D.C.Cir.: Termination of treaty cannot be accomplished without advice/consent of Senate or approval of both houses of Congress; held that this was not political question because court merely determining whether treaty termination achieved through constitutionally permissible means rather than substituting its judgment for that of political branches.

D.C. Appeals: Senate consent is not required: 1) in giving consent to treaty initially, Senate did not reserve role for itself by amendment/reservation; 2) reading Art. II § 2, if President does not require approval to remove officers, the same parallel reading should apply to treaties; 3) treaty power discussed in Art. II (Executive) rather than Art. I (legislature); 4) treaty is sui generic and therefore distinguished from normal acts of Congress; 5) practically, this would lock the U.S. into obligations it may not want to be in.
SCOTUS (Powell): Dismissed case for lack of ripeness because political branches had not reached impasse and remanded to D.C.Cir.  Expressly found issue not to be nonjusticiable (because Constitution did not unquestionably commit power to terminate treaties to the president alone, the Court could apply normal principles of treaty interpretation that are within its expertise, and there were no overriding prudential concerns at play); explicitly found not to be political question because Court has power to decide whether one branch of gov’t has impinged upon power of another.

Concurrence (Rehnquist): Case represents nonjusticiable political question because involves a treaty commitment to use military force in defense of foreign gov’t (therefore within President’s foreign relations power).

Dissent (Brennan): Not a political question where Court faces antecedent question of whether particular branch has been constitutionally delegated with power; Constitution and precedent establishes that only President has power to recognize/withdraw recognition of countries.
Epilogue: The treaty eventually expired; the U.S. still maintains diplomatic relations with Taiwan and would probably come to aid of Taiwan if there were a war.
V. JURISDICTION AND SOVEREIGNTY

A. INTRODUCTION
1. Categories of Jurisdiction
Restatement § 401
Categories of Jurisdiction

Under international law, a state is subject to limitations on


(a) jurisdiction to prescribe, i.e., to make law applicable to the activities, relations, relations, or status of persons, or the interests of persons in things, whether by legislation, by executive act or order, by administrative rule or regulation, or by determination of a court;



(b) jurisdiction to adjudicate, i.e., to subject persons or things to the process of its courts or administrative tribunals, whether in civil or in criminal proceedings, whether or not the state is party to the proceedings;



(c) jurisdiction to enforce, i.e., to induce or compel compliance or to punish noncompliance with its laws or regulations, whether through the courts or by use of executive, administrative, police, or other nonjudicial action.
Background Material

Principles justifying State assertion of jurisdiction:

1) Territorial Principle – notion that state has jurisdiction to regulate activity within its territory

a. Most fundamental foundation of jurisdiction

b. All other principles of jurisdiction categorized as extraterritorial (i.e. making claim to jurisdiction outside territory of state)

c. Accepted basis for jurisdiction in U.S. [Restatement § 402(1)]

2) Nationality Principle – notion that state’s laws may be applied extraterritorially to its citizens, individuals or corporations wherever they may be found

a. Accepted basis for jurisdiction in U.S. [Restatement § 402(2)]
3) Effects Principle – premised on belief that state has jurisdiction over extraterritorial conduct when said conduct has effect within its territory

a. Most notably enounced in Lotus case

b. Accepted basis for jurisdiction in U.S. in United States v. Aluminum Co. of America; [Restatement § 402(1)(c)]

c. Controversial basis for jurisdiction; U.S. sometimes criticized for using too extensively

4) Protective Principle – “state has jurisdiction to prescribe law with respect to extraterritorial conduct directed against crucial state interests, especially state security”

a. Accepted basis for jurisdiction in U.S. [Restatement § 402(3)]

5) Universality Principle – determines “jurisdiction by reference to the custody of the person committing the offense”

a. Accepted basis for jurisdiction in U.S. in Filartiga v. Pena-Irala
6) Passive Personality Principle – “would allow jurisdiction over foreigners when their acts affect, not the national territory, but the subjects of the state asserting jurisdiction, wherever they may be”

2. Does International Law Set Limits on the Exercise of Jurisdiction?

France v. Turkey (The “Lotus”)

Facts: The Lotus, a French boat commanded by a French citizen, collided on the high seas with a Turkish boat in 1926.
Issue: Does Turkey have the right to exercise criminal jurisdiction over the officer on the Lotus?

Analysis: The ICJ Court recognized that there are limits that customary international law places on the exercise of jurisdiction but does not express what these are; it acknowledges that territory is within the accepted basis for jurisdiction (and that a state may not exercise jurisdiction in another state’s territory), but leaves open the question whether nationality forms a sufficient basis.   Ultimately the court rejects the French argument that Turkey must cite a rule of int’l law authorizing exercise of jurisdiction and instead concludes that because international law doesn’t preclude Turkey’s exercise of jurisdiction in this instance that it is permissible (in large part because the effects of the incident were felt on the Turkish ship).
B. JURISDICTION TO PRESCRIBE

1. A First Look at Extraterritoriality
United States v. Aluminum Co. of America (2d Cir. 1945)
Facts: Aluminum Limited, a Canadian company, participated in a cartel based in Switzerland which restricted imports to the U.S.
Issue: Did the U.S. have proper jurisdiction to exercise its antitrust law over Limited?

Rule: “Any state may impose liabilities, even upon persons not within its allegiance, for conduct outside its borders that has consequences within its borders which the state reprehends; and these liabilities other states will ordinarily recognize.”

Analysis: Begins by finding Congress intended to attach liability to conduct outside of U.S. of persons not in allegiance to it and then found that this was valid under the Constitution and under “limitations customarily observed by nations.”  Finding the agreement was intended to have effect within the U.S. (which can imply effect, though the court did not discuss whether the converse is true) and actually did have effect, the court found sufficient basis for jurisdiction.
2. A Conflict of Jurisdiction

United States v. Imperial Chemical Industries (S.D.N.Y. 1952)
Facts: ICI, a British company, and du Pont were found to have violated the Sherman Act.  An American court as a remedy declared that ICI must grant immunity under its British patents to other producers
Issue: Did the American court have the right to require ICI to fashion this remedy even though it is unenforceable in the U.K. because it is contrary to public policy?
Analysis: The court found its actions not to be an unlawful intrusion on foreign sovereignty because it was taking steps to remove harmful effects on trade in the U.S. (particularly because the actions constitution unlawful behavior in both the U.S. and the U.K.).  It did not find that it should be deterred because English courts in equity suit would not give effect to such a provision.  Unwilling to allow British courts dispense remedy upon ICI for fear that it would obtain a “sweetheart” case in that jurisdiction.
British Nylon Spinners, Ltd. v. ICI I (1953)
Facts: British Nylon Spinners held a license in the U.K. from ICI to make nylon yarn and brought suit in England against ICI enjoining it from adhering to the U.S. court order.
Issue: Did the American court order assert extraterritorial jurisdiction which British courts cannot recognize, notwithstanding comity?
Analysis: Found the U.S. court acted inappropriately; although court may make orders in personam against one party in case in which both parties are subject to its jurisdiction, here British Nylon was not involved in the suit and is not nation of U.S.  Found British courts have duty to protect proprietary interest of party such as plaintiff here, and U.S. assertion of extraterritorial jurisdiction would destroy this interest.
British Nylon Spinners, Ltd. v. ICI II (1955)

Issue: Does the U.S. judgment provide a defense for ICI for not fulfilling its contract with British Nylon Spinners?
Analysis: Finding that courts should recognize difficulties of judges in other jurisdictions in dealing with matters involving nationals of another sovereign state and application of different laws (and finding no evidence that BNS’s contract with ICI was contrary to U.S. law, despite the opposite conclusion of American trial in which BNS was not party), ordered ICI to fulfill its contractual obligation.  Also found American judgment sufficiently limited so that this judgment will not disturb comity.
Commentary (Lowenfeld): The “foreign compulsion defense” (Restatement § 441) would likely protect ICI from a contempt action in U.S. courts, and is likely a better justification for ruling than “comity.”
Analysis: Kahn-Freund on “The Nylon Patent Case”
- Rejects proposition that American law should be able to compel an English company in England to break its English contract with another English company

- Argues American jurisdiction over antitrust matters cannot be exercised against non-Americans with regard to acts done outside of U.S.
- Rejects “effects” principle as basis for jurisdiction in international law (even if part of domestic U.S. law)
3. The Search for Criteria

Restatement § 402

Bases of Jurisdiction to Prescribe

Subject to § 403, a state has jurisdiction to prescribe law with respect to



(1)
(a) conduct that, wholly or in substantial part, takes place within its territory;



(b) the status of persons, or interests in things, present within its territory;




(c) conduct outside its territory that has or is intended to have substantial effect within its territory;



(2) the activities, interests, status, or relations of its nationals outside as well as within its territory; and



(3) certain conduct outside its territory by persons not its nationals that is directed against the security of the state or against a limited class of other state interests.
Restatement § 403

Limitations on Jurisdiction to Prescribe

(1) Even when one of the bases for jurisdiction under § 402 is present, a state may not exercise jurisdiction to prescribe law with respect to a person or activity having connections with another state when the exercise of such jurisdiction is unreasonable.


(2) whether exercise of jurisdiction over a person or activity is unreasonable is determined by evaluating all relevant factors, including, where appropriate:



(a) the link of the activity to the territory of the regulating state, i.e., the extent to which the activity takes place within the territory, or has substantial, direct, and foreseeable effect upon or in the territory;



(b) the connections, such as nationality, residence, or economic activity, between the regulating state and the person principally responsible for the activity to be regulated, or between that state and those whom the regulation is designed to protect;



(c) the character of the activity to be regulated, the importance of regulation to the regulating state, the extent to which other states regulate such activities, and the degree to which the desirability of such regulation is generally accepted;



(d) the existence of justified expectations that might be protected or hurt by the regulation;



(e) the importance of the regulation to the international political, legal, or economic system;



(f) the extent to which the regulation is consistent with the traditions of the international system;



(g) the extent to which another state may have an interest in regulating the activity; and



(h) the likelihood of conflict with regulation by another state.


(3) When it would not be unreasonable for each of two states to exercise jurisdiction over a person or activity, but the prescriptions by the two states are in conflict, each state has an obligation to evaluate its own as well as the other state’s interest in exercising jurisdiction, in light of all the relevant factors, including those set out in Subsection (2); a state should defer to the other state if that state’s interest is clearly greater.
Note: §§ 402-03 are the more controversial parts of the Restatement.  It is further unclear whether these provisions are international law or merely U.S. municipal law.
Timberlane Lumber Co. v. Bank of America (9th Cir. 1976)
Analysis: The effects doctrine alone is incomplete because it fails to take proper account of the interests of other nations; it is also relevant in determining jurisdiction if links to U.S are sufficiently strong to justify assertion.
Relevance: Primary case upon which list of criteria relevant to “reasonable” in Restatement § 403 is based (enumerated on pp. 30-31 of case in packet).  Rejected test of effect of conduct on American commerce and adopted jurisdictional rule of reason (balancing rule).
Restricted to U.S.: Case explicitly noted that balancing of interests for assertion of extraterritorial jurisdiction “not defined by international law” and only applies in U.S.
4. Another Look at the Effects Doctrine

The Wood Pulp Case (Eur. Ct. Justice 1988)

Facts: Several wood pulp producers, all having their registered offices outside the European Community, engaged in concerted practices on prices.
Issue: Does the Community have jurisdiction to apply its anti-trust rules?
Rule: Jurisdiction is conveyed not by where the agreement between the parties was made but rather where the conduct of the parties or effects that are the object of the agreement occurred.
Analysis: The Community claimed jurisdiction on the ground that the effects within the Community were direct, substantial and intended; it does not apply the effects principle directly, but finds that the “conduct” in this instance had sufficient consequences within the Community to sustain jurisdiction under Art. 85 of EEC Treaty.  Court further distinguished legislative jurisdiction (which may be limited only by prohibitive rules expressly laid down by treaty or deriving from customary law) from enforcement jurisdiction (which requires specific permissive rule of international law).
In Re Insurance Antitrust Litigation (9th Cir. 1991)

Facts: Several American and foreign insurance companies collaborated to stop selling insurance plans on an “occurrence” basis and instead only on a “claims made” basis and to stop selling accidental pollution policies.
Issue: Is the action of the British defendants subject to regulation in the U.S. under the Sherman Act?
Analysis: Court applied 6 of the 7 factors enumerated in Timberlane (also a 9th Cir. case), and concluded that all but one of these factors (conflict with British policy towards insurance) suggest taking the case; as such, court refuses to create special immunity for the British insurance companies.
Hartford Fire Ins. Co. v. California (U.S. 1993)
Facts: In Re Insurance Antitrust Litigation on certiorari to Supreme Court.
Analysis (Souter): Reasons that the primary question is whether there is true conflict between U.S. and British law, and Court finds none (because fact even though conflict exists and company subject to regulation by two states, it was possible to comply to laws of both, as described in Restatement §§ 403(3), 415(j) and just because conduct was legal where occurred does not bar application of U.S. law); also found comity would not counsel against exercising jurisdiction.  Ultimately held that Sherman Act intended to apply to foreign conduct meant to produce that did produce some substantial effect in U.S. and jurisdiction not unreasonable, therefore applicable.

Dissent (Scalia): Distinguishes between legislative jurisdiction (“authority of state to make law applicable to persons or activities”) and jurisdiction to adjudicate (which he finds lacking).  Court should apply presumption against extraterritoriality and presumption that “act of Congress ought never to be construed to violate the law of nations”; furthermore, under factors listed in §403 jurisdiction here unreasonable; finally where applicable foreign/domestic laws provide dif’t substantive rules to govern dispute, conflict of laws analysis is necessary.
Significance: Appears to be acquiesce to the effects doctrine, at least in the U.S.
Commentary: Case seems to define “conflict” too narrowly.  Also unclear how we handle such issues in the context of crime.
C. NATIONAL JURISDICTION AND INTERNATIONAL CRIME

1. The Aircraft Hijacking Problem
Lessons learned from aircraft hijacking situation:
· Cordova case – led to inclusion of flight over high seas in definition of “high seas” to provide for jurisdiction

· If hijacking occurs over Mexico, Mexico does not have right to confer jurisdiction on U.S.

· For purposes of extradition, typically requesting state must have jurisdiction and burden lies on requested state to determine if requesting state does have jurisdiction

· Criminal and civil jurisdiction are not coterminous; Restatement § 404 [Universal Jurisdiction to Define and Punish Certain Offenses] discusses criminal

2. International Extradition

Restatement § 475
Extradition Between States: The Basic Rule

A state party to an extradition treaty is obligated to comply with the request of another state party to that treaty to arrest and deliver a person duly shown to be sought by that state



(a) for trial on a charge of having committed a crime covered by the treaty within the jurisdiction of the requesting state, or



(b) for punishment after conviction of such a crime and flight from that state,


provided that none of the grounds for refusal to extradite set forth in § 476 is applicable.
Restatement § 478

International Extradition Procedure: Law of the United States

(1) A request by a foreign state for extradition of a person from the United States may be filed in the federal or State court in whose jurisdiction the person is found.


(2)
(a) The judge or magistrate with whom the request is filed may, after preliminary review, issue a warrant ordering the person to be brought before the court for a hearing to determine whether he should be held for extradition.



(b) If, on the basis of a hearing in accordance with paragraph (a), the judge or magistrate determines that the person is subject to extradition, he must so certify to the United States Secretary of State and issue a warrant for the person’s commitment pending final decision by the Secretary.


(3) Upon receipt of a certificate of extraditability issued by the judge or magistrate, the Secretary of State may issue a warrant for surrender of the person to authorities of the requesting state, or may, in appropriate cases, decline to do so and order the person released.
In re Kavic (Fed. Ct. of Switzerland (1952)
Facts: Several Serbian nationals flew to Switzerland; Yugoslavia requested extradition on grounds that it was essentially hijacking.
Issue: Should Switzerland extradite?

Analysis: Found this to be “without doubt a pure political offense” (because defendant claim to have been seeking escape from repressive Yugoslav government.

Alternate Solution: Switzerland itself could have prosecuted the defendants (because after all their actions did endanger the passengers on commercial airline in process of their “escape”).
Analysis

Primary issues arising out of extradition law:

· Necessity of a Treaty

· Majority view – extradition may be had with or without a treaty as long as it is provided on the basis of reciprocity provided conditions in statute are met

· Minority (U.S.) view – extradition to be granted only if treaty (and statute) is in effect (SCOTUS has ruled if treaty does not require extradition then provision in treaty giving requested state option to extradite does not authorize U.S. gov’t to surrender accused to foreign power)

· Necessity of a Statute
· Kavic court view – extradition must take place pursuant to requested state’s law in addition to treaty

· Alternate view – extradition treaties are typically self-executing and do not depend for effectiveness on implementing legislation

· Double Criminality Principle

· Majority view – to be an extraditable offense act charged must be offense both in requesting and requested states (though may have dif’t names/punishments)

· Territorial Jurisdiction

· Kavic court view – expansive view of Tokyo/Hague Conventions so long as there is reasonable basis for requesting state’s jurisdiction extradition is permissible
· What should occur if only part of offense is committed in requested state?

· Political Offenses

· Political offense exception virtually always observed (though almost never completely specified), even where not explicitly referenced in relevant statute/treaty

· Double Jeopardy

· Extradition impermissible where person has already been prosecuted in requested state for acts on which extradition sought

· Complicated when dif’t offenses are charged in dif’t jurisdiction (e.g. hijacking)

· Doctrine of Speciality
· Person extradited for given offense may not be tried for any other offense committed prior to extradition

· Exemption for Nationals of Requested State

· Many states will not extradite own nationals (others reserve right to refuse)

· Presents substantial gap in criminal law enforcement

· Discretion of Rendering State

· Provision usually included in national extradition laws for determination of applicability of treaty

Political Offense Question
Key issues regarding classifying political offenses:
· Difficulty in distinguishing between political and common crimes

· Distinction between pure and relative political offenses

· Pure political offenses – offenses against state itself

· Relative political offenses – offenses consisting of common crime but which in view of surrounding circumstances (motive/purpose) attain predominantly political coloring

· Growth of totalitarian states indicates passive conduct designed to avoid political compulsion no less deserving of classification than active participation in struggle for political power

· Requirement for classification is existence of relationship between goal and means of attaining it so that ideals associated with goal are strong enough to excuse it not to justify injury to private judicial interest resulting from act

3. Creating Jurisdiction by Treaty

The Tokyo Convention (1963)
Purpose: Two-fold: (1) to provide jurisdiction over offenses aboard aircraft by at least one state in every case (state of registration); (2) to endow aircraft commander with certain limited powers to maintain order.

Basis for Jurisdiction: always allows for state of registration; also allows jurisdiction exercised in accordance with national law (i.e. territory, nationality of offender/victim, air commerce of state).
Remaining Issues:
· Who has priority where jurisdiction overlaps?

· Nothing in treaty creates obligation to extradite

· Convention suffers when states (e.g. Jordan or Egypt in this case) are not parties.
Hague Anti-Hijacking Convention (1970)

Purpose: To create complete remedy where Art. 11 of Tokyo Convention does not.
Key Provisions:
· Defines offense of forcible diversion of an aircraft (Art. 1) [note dispute over whether this article is declarative of international law or merely records agreement among contracting states; ultimate answer may depend on number of states to ratify/adhere to Convention]

· Parties have obligation to make offense punishable by severe penalties (Art. 1)

· States that do not extradite are obliged to prosecute (Art. 7, 8)
Basis for Jurisdiction: state of registration, state of first landing, or in some cases where accused may be found
Remaining Issues:
· Does not speak explicitly about possibility of hijacking committed as political act.

Montreal Sabotage Convention (1971)

Key Provisions:
· Offenses committed wholly on territory of one state may be considered offenses of international character

· Offenses still only international character where there is an international link (Art. 4):

· International flights

· Flights with foreign registry

· Where offender is found in state other than state of aircraft’s registration

4. Creating Jurisdiction by Statute

Analysis: Ratner on Belgium’s War Crimes Statute
Original Basis for Jurisdiction: Accusation of universal crime (i.e. violations of Geneva Convention, Genocide Convention, and crimes against humanity) and individual cause of action combined on grounds that because these are universal crimes, courts are open and place of crime, nationality of victim, nationality of accused all irrelevant (and official immunity not recognized).
Modified Basis for Jurisdiction: Crime committed outside Belgium must be link (i.e. defendant or victim is citizen/resident of Belgium); official immunity recognized while in office or on visits; and other states with link to crime do not have independent system of justice.
Problems with Universal Jurisdiction Statute:

· Arrogance of forum sate in failing to give deference to state of territoriality

· Unfairness to defendant awaiting trial

· Political motivation and selectivity behind such trials (difficulty in distinguishing between cases prosecutors/judges using universal jurisdiction statutes should investigate and those they should not)
· Inappropriateness of battling out political disputes in distant courtrooms
D. BEYOND EXTRADITION: SELF HELP AMERICAN STYLE

1. U.S. Law Enforcement Abroad: The Constitution and International Law
Analysis: Lowenfeld on The Constitution and International Law
Territoriality was, early on, principal basis for exercise of criminal jurisdiction; assessing constitutionality of law criminalizing certain activities committed outside territory of U.S. (i.e. those asserted under “passive personality” principle of international law):
· Constitution does not expressly limit powers of Congress territorially; Congress is given power to enact criminal laws necessary/proper to carry out foreign regulation of commerce and to define/punish piracies/felonies on high seas
· History of assertion of extraterritorial jurisdiction:

· Framers contemplated some situations in which jurisdiction present over crime regardless of place of commission that may be regarded as exercise of protective jurisdiction (i.e. treason, negotiating with foreign power, trading with enemy)

· As recently as 1960s, Restatement Second said extraterritorial jurisdiction not legally justified merely because conduct affects one of state’s nationals [note this is not repeated in Restatement Third]
· 1961 Federal Aviation Act used link of origin or scheduled destination of flight (rather than traditional basis of jurisdiction like nationality/territoriality); this was constitutionally unobjectable

· 1979 International Convention against the Taking of Hostages marked first time U.S. subscribed to treaty in which passive personality principle contained
· Constitutional here because international convention of wide application cannot be said to be against international law; Constitution gives power to define and punish offenses against law of nations

· Should not be interpreted as approval for general use of principle, however, unless linked to particular crime under international convention [hence, e.g., Comprehensive Crime Control Act under which Yunis arrested is justifiable only in context of implementing international conventions on hijacking/hostage taking]

· Passive personality principle may be applied where (1) limited to specified offenses; and (2) linked to obligation in widely accepted international treaty [note Anti-Terrorism Act fails this test]
Conclusions:

· Basic principle that crime is territorial remains sound

· Jurisdiction based on nationality of accused is sound under int’l law but questionable under Constitution (unless there is additional link to U.S.)

· Jurisdiction based on commission of crime aboard ship/aircraft registered in U.S. is generally acceptable constitutionally

· Jurisdiction on basis of nationality of victim may be justified constitutionally if exercised in implementation of international convention widely adhered to (probably not otherwise)

· Jurisdiction on basis of presence of accused justified constitutionally where presence is directly related to offense (e.g. first landing of diverted aircraft); where not directly related to offense charged, jurisdiction seems too self-generated to pass constitutional muster even if in accord with international convention

2. Three Arrests

Fawaz Yunis

Lebanese citizen; lured from Lebanon to Cyprus by friend working for CIA and then only yacht in international waters; within an hour transferred to U.S. Navy communications ship and arrested pursuant to warrant issued by U.S. magistrate.

Note: Lowenfeld believes that this process of bringing someone to the U.S. by force to be charged with offense over which U.S. has jurisdiction only once he were inside U.S. territory is violation of Due Process Clause.  Judge Parker in Yunis also was uneasy on this issue, stressing “it should not be regarded as giving the government carte blanche to act as a global police force seizing and abducting terrorists anywhere in the world.”
Juan Ramon Matta-Ballesteros

Honduras citizen/resident; arrested by two men at his home in Honduras (where many U.S. agents were present); put on airplane and flown to U.S. (where taken to penitentiary) without resort to procedures under extradition treaty between Honduras and U.S.; gov’t of Honduras made no protest and raised no assertion that its sovereignty had been violated.
Rene Martin Verdugo-Urquidez

Mexican citizen/resident (possessed U.S. “green card”); S.D.Ca issued warrant for arrest and Mexican officers arrested in Mexico then transported to border; at border, walked to where U.S. marshals waited and then arrested in U.S.
3. Male Captus, Bene Detentus
Restatement § 432
Measures in Aid of Enforcement of Criminal Law

(1) A state may enforce its criminal law within its own territory through the use of police, investigative agencies, public prosecutors, courts, and custodial facilities, provided



(a) the law being enforced is within the state’s jurisdiction to prescribe;



(b) when enforcement is through the courts, the state has jurisdiction to adjudicate with respect to the person who is the target of enforcement; and



(c) the procedures of investigation, arrest, adjudication, and punishment are consistent with the state’s obligations under the law of international human rights.


(2) A state’s law enforcement officers may exercise their functions in the territory of another state only with the consent of the other state, given by duly authorized officials of that state.
Restatement § 433

External Measures in Aid of Enforcement of Criminal Law: Law of the United States

(1) Law enforcement officers of the United States may exercise their functions in the territory of another state only



(a) with the consent of the other state and if duly authorized by the United States; and



(b) in compliance with the laws both of the United States and of the other state.


(2) A person apprehended in a foreign state, whether by foreign or by United States officials, and delivered to the United States, may be prosecuted in the United States unless his apprehension or delivery was carried out in such reprehensible manner as to shock the conscience of civilized society.


(3) Evidence obtained in a foreign state by means that would render it excludable if employed by United States officials in the United States may be admitted in courts in the United States unless the participation of United States law enforcement officers in the investigation, arrest, search, or interrogation through which the evidence was obtained was so substantial as to render the action that of the United States.
Ker v. Illinois (U.S. 1886)

Facts: The U.S. gov’t asked for and was granted extradition from Peru of Ker (under extradition treaty); U.S. agent showed up in Peru without necessary papers and forcibly arrested Ker, who was subsequently brought to and tried in U.S.  The Peruvian government did not protest any of this.
Issue: Did illegal arrest deprive the trial court of jurisdiction over Ker?
Rule: Extradition treaty can give no rights to individual when treaty has not been applied [note that this is criticized as flaw in case, and seems not completely compatible with rule from Rauscher]
Analysis: Extradition treaty was not called into operation since actions were not done or professed to be under treaty; instead it was case of kidnapping within dominion of Peru and not done under treaty or from U.S. government; refused to review state court ruling that such kidnapping provided relief from trial.
United States v. Rauscher (U.S. 1886)

Issue: Did a prisoner extradited to the U.S. from a foreign country have the right to challenge the scope of his prosecution apart from possible claims by the country from which he was extradited?

Rule: Accused cannot be lawfully tried for any offense other than that for which he was extradited; individuals are permitted to invoke extradition treaty’s protections in this regard (because treaty is law of the land
Frisbie v. Collins (U.S. 1952)
Facts: Prisoner serving life sentence in Michigan for murder asserted that while living in Chicago he was kidnapped by Michigan police and taken to Michigan for trial.
Issue: Did the prisoner have a right of action after the Federal Kidnapping Act to challenge Michigan’s assertion of jurisdiction?

Rule: Reaffirmed the rule from Ker that Constitution does not require court to permit guilty person rightfully convicted to escape justice because brought to trial against his will.
4. The Noriega Case

United States v. Noriega (S.D.Fl. 1990)
Facts: Manuel Noriega, then acting chief of state of Panama, was forcibly removed by the American military and brought to stand trial in the U.S. for drug activities taking place outside of the U.S.
Issue #1: May the U.S. exercise extraterritorial jurisdiction where alleged illegal activities all occurred outside the U.S.?

Resolution: Relevant test is (1) whether U.S. has power to reach conduct under traditional principles of int’l law and (2) whether statutes under which defendant charged are intended to have extraterritorial effect.  Found that:

· Restatement § 402(1)(c) allows U.S. to proscribe acts producing effects in U.S [this was basis court relied upon ultimately]
· Comment (d) to Restatement § 402 allows jurisdiction where there is intent to produce effects in U.S. even though no such effect occurs
· Even outside of effects doctrine, defendant could be reach if participated in conspiracy in which some co-conspirators’ acts occurred in U.S.

· “Reasonableness” inquiry under Restatement § 403 satisfied (due to importance of regulation to U.S., degree to which desire to regulate accepted)

Issue #2: Can Noriega invoke sovereign immunity to avoid prosecution?

Resolution: Goal of sovereign immunity doctrine is to promote int’l comity, but this would not be advanced here because Noriega never recognized as head of state by Panama’s Constitution or by U.S.; status as de facto ruler still does not entitle him.

Issue #3: Was Noriega’s arrest itself illegal and worthy of protection from U.S. courts?

Resolution: In absence of protest from offended government, individuals lack standing to assert violations of int’l treaties; therefore Noriega lacks standing for such claim.  The Ker-Frisbie doctrine establishes that violations of int’l law alone do not deprive court of jurisdiction over defendant in absence of specific treaty language to that effect.  In sum, Noriega must establish that treaty in question is self-executing in conferring individual rights on citizens of signatory nations, but he has not done this and Panamanian government has not complained.
Role of Court: Ultimately, this case is about foreign policy objectives and runs into a political question.  There are other, more appropriate forums, in which to complain about such political objectives.
E. JURISDICTION AND TERRORISM

United States v. Yousef (2d Cir. 2003)
Facts: Defendants were arrested abroad for their parts in alleged terrorist plots against the U.S. and other countries.
Issue #1: Do U.S. courts have proper jurisdiction to prosecute defendant’s extraterritorial conduct under federal law?

Resolution: It is reasonable to presume that because Congress intended courts to have jurisdiction over crime of placing bombs on planes that it also intended them to have jurisdiction over extraterritorial conspiracy to place such bombs.  Furthermore, defendant was “found in” the U.S. under meaning of § 32(b) by reasoning in Yunis.
Issue #2: Is exercise of U.S. extraterritorial jurisdiction proper under customary international law?

Resolution: Five bases for criminal jurisdiction are recognized in customary int’l law: (1) “objective territorial” for conduct that has or is intended to have effects within state’s territory; (2) “nationality” principle for conduct committed by state’s own nationals; (3) “protective” principle for conduct committed that harm state’s interests; (4) “passive personality” principle for conduct that harms state’s citizens abroad; and (5) “universality” principle for conduct that is so heinous as to be universally condemned.  Although no basis here under “universality” principle (because Hague/Montreal Conventions only binding on party states), it is appropriate for counts 12-19 under “objective territorial”, “protective” (because planned attacks intended to affect U.S. and alter its foreign policy), and “passive personality” principles.
Relevance: This case contains a rigorous analysis of the application of customary norms of international law regarding extraterritorial jurisdiction to acts of terrorism.  It also discusses the applicability of various treaties as they interact with customary norms (i.e. principles of jus cogens, etc.).
VI. INTERNATIONAL LAW AND NATIONAL COURTS
A. THE DEVELOPMENT OF SOVERIEGN IMMUNITY LAW IN THE U.S.

1. Historical Introduction
Doctrine: Foreign sovereign immunity doctrine shields foreign sovereigns from jurisdictional reach of municipal courts on theory that to implead the foreign sovereign could upset friend relations of states.
Schooner Exchange: First rendered doctrine of foreign sovereign immunity in U.S.; noted that though “[t]he jurisdiction of the nation within its own territory is necessarily exclusive and absolute,” such theoretically absolute territorial jurisdiction had to be limited in practice with respect to foreign sovereigns.

Tate Letter: Adopted restrictive theory of foreign sovereign immunity whereby sovereigns only granted immunity for public acts (but not for private acts).
Jure/acta gestionis: acts of a merchant (“private acts” of state)
Jure/acta imperii: acts of a sovereign (“public acts” of state)
2. The Restrictive Theory of Immunity

Victory Transport Inc. v. Comissaria General de Abastecimientos y Transportes (2d Cir. 1964)
Issue: Could plaintiff, an arm of the Spanish government, be properly sued in the courts of the U.S. without its consent?
Rule: Immunity should be denied where State Department has indicated either directly or indirectly that immunity need not be accorded.

Analysis: Identified several sensitive areas of state behavior that should remain immune under restrictive theory: (1) internal administrative acts (e.g. expulsion of alien); (2) legislative acts (e.g. nationalization); (3) acts concerning armed forces; (4) acts concerning diplomatic activity; (5) public loans.  Court focus on nature of act in determining whether public or private (i.e. sovereign acts being those which could not be performed by individuals) rather than purpose of act.

Act of State Doctrine: Precludes courts from inquiring into validity of public acts committed by recognized foreign power within its own territory (see Sabatino and Restatement §§ 443-44); with relation to sovereign immunity, note that Act of State doctrine is not about jurisdiction but about justiciability (the case is not subject to judgment by U.S. courts because it is an abstention doctrine); Act of State doctrine is uniquely American and it may not be invoked by a private person
Alternate View: Taken by German Constitutional Court in Cologne case (p. 19).
B. THE FOREIGN SOVEREIGN IMMUNITIES ACT OF 1976

1. An Overview of the Act
Provisions, Generally:
· Jurisdiction of Federal Courts – § 1330 provides jurisdiction when state not entitled to immunity; § 1604 grants immunity except as provided in §§ 1605-07 [note lack of role of State Department]

· Immunity and Exclusion from Jurisdiction – to establish jurisdiction under § 1330, claimant must argue case falls under one of § 1605 exceptions

· Commencement of Action – prejudgment attachment and jurisdiction attachment of property of foreign states abolished in § 1609

· Enforcement of Judgments – post-judgment attachment of property for purpose of execution permitted under § 1610(a) only if property is used for commercial activity in U.S. and is linked to claim on which judgment is based; attachment of property of state instrumentality engaged in commercial activity permitted under § 1610(b) even if not related to claim

· Actions in State Courts – suit may be brought in state courts; removal to federal courts then permitted

Noteworthy Sections: 
· § 1330 – grants federal courts jurisdiction in cases against foreign states, without regard to amount in controversy, whenever state not entitled to immunity; trial provided is non-jury

· § 1603 – defines “foreign state” to include political subdivision (e.g. city, province), agency/instrumentality (e.g. single person, bureau, some state-owned corporation), “commercial activity” (i.e. to be determined by reference to its nature rather than its purpose)

· § 1604 – general grant of immunity subject to exceptions provided in §§ 1605-07

· § 1605(a)(2) – exception for “commercial activity” provided in Act’s interpretation of restrictive theory; one of most problematic sections of FSIA; contains 3 clauses corresponding to general jurisdiction, specific jurisdiction and effects jurisdiction [note that Restatement § 453(a) proposes definition of “commercial activity”]

· § 1606 – states that foreign states are liable in same manner/extent as private individuals

· § 1607 – permits related counterclaims, but does not allow unrelated counterclaims to exceed amount awarded to (not sought by) foreign state

2. Commercial Activity Here and Abroad

Texas Trading & Milling Corp. v. Federal Republic of Nigeria (2d Cir. 1981)
Facts: Nigerian gov’t made contracts to purchase concrete from American companies and later defaulted on payment when unable to accept delivery.
Issue: Was the Nigerian government’s conduct “commercial activity” so as to absolve its claim of sovereign immunity?

Analysis: Determined that Nigeria’s purchase of cement was “in the nature of a private contract for the purchase of goods.  Its purpose – to built roads, army barracks, whatever – is irrelevant.”  In resolving question of “commercial activity,” court looked to legislative history, case law, and current standards of international law to determine that purpose of government activity irrelevant.  Ultimately enumerates 5 questions (pp. 38-39) to be resolved in answering a “§ 1605(a)(2)” case.”  Furthermore court attempted to disentangle issues of sovereign immunity, subject matter jurisdiction over claim, and personal jurisdiction over defendant (pp. 36-37).  In resolving question of personal jurisdiction, Court found that defendants purposefully availaed themselves of privilege of conducting activities in U.S. and chose American law/process as protectors, therefore assertion of personal jurisdiction proper.  Found the 3rd clause of § 1605(a)(2) (i.e. effects jurisdiction) to be the most applicable (because first two, i.e. general jurisdiction and specific jurisdiction, inappropriate).
Relevance: Contains thorough analysis of requirements for personal jurisdiction and “commercial activity” exception to sovereign immunity.
Sugarman v. Aeromexico, Inc. (3d Cir. 1980)

Facts: Passenger suffered delay on return trip from Mexico to U.S.  Aeromexico is national airline of and wholly-owned by government of Mexico.
Issue: Does Aeromexico’s public status preclude American court from exercising subject matter jurisdiction it would possess if Aeromexico were not a national airline?
Analysis: Finds 2nd and 3rd clauses of § 1605(a)(2) inapplicable but finds basis for invocation of first clause (based on flight’s destination in U.S., purchase of ticket in U.S.) and confirmed this construction with examination of legislative history.  Therefore despite Aeromexico being instrumentality of foreign state under § 1603(b), it is not immune from suit.
Vencedora Oceanica Navigacion, S.A. v. C.N.A.N. (5th Cir. 1984)

Facts: Algerian state-owned shipping company seized vessel owned by plaintiff Panamanian corporation.
Issue: Is jurisdiction in U.S. over Vencedora’s claim proper?

Analysis: Outlines 4 approaches to formulation of first clause in § 1605(a)(2): (1) literal approach; (2) nexus approach; (3) bifurcated literal/nexus approach; (4) doing business approach; adopt nexus approach (because most effective at requiring connection between lawsuit and U.S. that language of clause appears to embody); court finds no nexus between CNAN’s commercial activity and Vencedora’s claim and therefore finds jurisdiction in U.S. lacking.  Expressly rejects more general reading of “doing business” approach because to adopt this would open floodgates to too many controversies in U.S. courts.

Dissent (Higginbotham): Proposes “doing business” approach (and gives statutory interpretation arguments in support of this view); suggests that “substantial contact” standard and forum non conveniens appropriate vehicles to screen caseload.

Note: The plaintiff in this case had no connection with U.S. at all; it is unclear how they are invoking Act if intent of FSIA was to enable Americans to sue foreign sovereigns.
C. PROBLEMS IN SUING FOREIGN GOVERNMENTS & INSTRUMENTALITIES

1. Alien v. Alien
Verlinden B.V. v. Central Bank of Nigeria (U.S. 1983)
Facts: Verlinden, a Dutch company, was another plaintiff in the cases arising out of the failed cement contracts with Nigeria.
Issue: Does the FSIA, by allowing a foreign plaintiff to sue a foreign state in a federal court on a non-federal cause of action, violate Article III of the Constitution?
Analysis: Two potential sources authorize a grant of jurisdiction from the FSIA: the Diversity Clause and the “arising under” clause.  The Diversity Clause is not sufficiently broad (because plaintiff not a “State or citizen thereof”), but the “arising under” Clause provides an appropriate basis (based on Marshall’s broad reading in Osborne and the substantive issues of federal law the case raises because actions against foreign sovereigns raise sensitive issues of foreign relations therefore evidencing the primacy of federal concerns).  Ultimately, Congress’s authority over foreign commerce and foreign relations gives it power to decide whether foreign nations should be amenable to suit in U.S. courts.
2. Subsidiaries and State Instrumentalities

Relevance: Even when jurisdiction is found, state instrumentalities can receive a number of advantages (fn. 6, p. 117) if found to be covered by the FSIA (it is uncertain whether these advantages extend in cases in which they are co-defendants where their co-defendants are not eligible for the same advantages).
Gates v. Victor Fine Foods (9th Cir. 1995)

Facts: Alberta, Canada is a foreign state (because a foreign state includes political subdivisions).  Alberta owns Alberta Pork, which owns Fletcher’s Fine Foods, which does business in California as Victor Fine Foods.
Issue: Does Victor Fine Foods enjoy sovereign immunity in U.S. federal courts?

Rule: Sovereign immunity does not extend to every subsidiary in a corporate chain in which the first corporation is an organ of a sovereign no matter how far down the line one goes.

Analysis: Ruling based on the idea that Congress could not have intended the FSIA to extend this far.
Commentary: Contrast this case to In re: Air Crash (p. 74) in which the Seventh Circuit gave an alternate impression of the FSIA.
Dole Food Company v. Patrickson (U.S. 2003)

Issue #1: Can a corporate subsidiary claim instrumentality status where a foreign state does not own a majority of its shares but does own a majority of the shares of a corporate parent one or more tiers above the subsidiary?
Resolution: Only direct ownership of a majority of shares by the foreign state satisfies the statutory requirement of § 1603(b), therefore a subsidiary of a subsidiary as in this case is not entitled to instrumentality status.  Control cannot be substituted for ownership interest; here even if Israel did control the company, it cannot be considered a subsidiary of Israel.
Issue #2: Is a corporate instrumentality’s status defined at time of an alleged tort or when suit is filed?
Resolution: It is defined at the time the suit is filed.
Concurrence/Dissent (Breyer): Would instead hold that “other ownership interest… owned by a foreign state” covers a state’s legal interest in a corporate subsidiary where the state owns the corporate parent that owns shares of the subsidiary.  Because Congress didn’t explicitly write direct ownership into the statute and because “ownership” is not a term of art or technical, there isn’t a basis for the majority’s construction.
3. The Problem of Retroactivity

Republic of Austria v. Altmann (U.S. 2004)
Facts: Plaintiff heiress to several paintings formerly belonging to a Jewish man from whom they were taken during World War II in Austria, has moved to the U.S. and brings suit to retrieve the paintings.
Issue: Does the FSIA apply to claims based on conduct occurring before the Act’s enactment, and before even the “restrictive theory” of sovereign immunity in 1952?

Analysis: Court allows application of FSIA to 1948 activity because it applies retroactivity (based on the preamble, overall structure, case law and principle purposes of the Act all suggesting this result).  Despite this presumption of retroactive application, the State Dept. still has the option of expressing its contrary opinion in any case which will sometimes be entitled to deference.
Dissent (Kennedy): Believes majority’s result weakens the general rule against retroactivity, and that further allowing the Executive Branch to intervene is inconsistent with Congress’ purpose and design of FSIA.  Suggests in alternative that if defendant’s conduct would not be subject to suit under the Tate Letter, then the FSIA cannot alter this result without being retroactive.
4. Attachment and Execution

Relevance of FSIA: The FSIA did away with the pre-existing rule providing for prejudgment attachment (developed at a time when service of process on foreign states was not possible).  Regarding execution after final judgment, the FSIA distinguishes claims made against foreign states and those against state instrumentalities.
Waiver: Under the FSIA, implied as well as explicit waiver may deprive a foreign state or state instrumentality of immunity voth from suit and from attachment/execution after judgment.
Birch Shipping Corp. v. Embassy of United Republic of Tanzania (D.C.Dist. 1980)
Facts: Plaintiff, a private shipowner, sought to execute a judgment against the defendant, a foreign sovereign.
Issue: Is defendant immune from attachment under the FSIA (and not within any of the exemptions to § 1609 set forth in § 1601)?
Analysis: The court identifies a two-step analysis relevant for determining immunity: (1) the foreign state must have waive its immunity, and (2) the property attached much be used for a commercial purpose.  Here, the state agreed to arbitration and judicial enforcement, and the checking account sought to be attached was used for commercial activity (based on the legislative history of § 1603(d)).
Commentary: This case is considered by many to have been wrongly decided, and appears to conflict regarding its interpretation of “property… used for commercial activity” with German Court decision on p. 120.
Letelier v. Republic of Chile (2d Cir. 1984)
Issue: Are the assets of a foreign state’s wholly owned airline subject to execution to satisfy a default judgment obtained against said foreign state?
Analysis: The Court first answered whether the airline’s separate judicial existence was sufficient to prohibit its assets from being considered property in the U.S. of a foreign state.  It based the answer on Bancec precedent that question is governed by equitable principles, whereby there is a presumption of separateness that can be overcome if a court decides that property held by one agency is actually property of another (i.e. must be abuse of corporate form where controlled and used to defeat legislative policies).  Here, the court concluded that the airline was a separate entity.  In this case, the airline was found to be separate.  Beyond even this result, however, the court further found that the airline had not engaged in commercial activity upon which the claim was based (because where activity is not commercial, assets are not stripped of their immunity).  Congress did not intend to provide execution of judgment in situations where the property was not used for commercial activity on which the claim was based.
D. ABUSE OF HUMAN RIGHTS AND CIVIL LITIGATION
1. The Alien Tort Statute

Restatement § 404
Universal Jurisdiction to Define and Punish Certain Offenses

A state has jurisdiction to define and prescribe punishment for certain offenses recognized by the community of nations as of universal concern, such as piracy, slave trade, attacks on or hijacking of aircraft, genocide, war crimes, and perhaps certain acts of terrorism, even where none of the bases of jurisdiction indicated in § 402 is present.
Filartiga v. Pena-Irala (2d Cir. 1980)
Analysis: § 1350 provides federal jurisdiction whenever an alleged torturer is found and served with process by an alien within U.S. borders because the prohibition against torture is one that commands the “general assent of civilized nations” (a strict requirement so says the court to qualify as a “universally accepted norm of international law”).  Therefore, the ATA in this instance does not grant new rights to aliens, but simply opens the federal courts for adjudication of the rights already recognized by international law.
Result: In the case of a breach of universal law, questions of territory, choice of law and appropriate forum are discarded and the only real requirement is personal jurisdiction over the defendant (in this case “tag” jurisdiction because the defendant was present in the forum).

Tel-Oren v. Libyan Arab Republic (D.C.Cir. 1984)
Issue: May the plaintiffs appropriately bring suit in the U.S. against the PLO for a bombing that occurred in Israel?

Analysis (Edwards): Accepted the analysis of Filartiga that § 1350 provides a cause of action as well as a judicial forum.  However, this case is distinguishable because the PLO was not a state actor and therefore had less responsibility for violating international law than states or individuals acting under state authority (on the other hand, the official in Filartiga acted under the color of state law).
Analysis (Bork): ATA confers jurisdiction but does not create a cause of action (sees situation as comparable to § 1331 which confers jurisdiction on federal courts but looks to federal statutes to create cause of action).  If Edwards’ view were correct, all treaties would create a private cause of action and therefore become self-executing.

Argentine Republic v. Amerada Hess Shipping Co. (U.S. 1989)
Facts: A Libyan subsidiary of an American oil company brought suit against the Argentine government for bombing a tanker on the high seas 600 miles from Argentina.
Issue: Can the ATA be used to bring suit against a foreign state?

Rule: The FSIA is the sole basis for obtaining jurisdiction over a foreign state in U.S. courts.

Kadic v. Karadzic (2d Cir. 1995)
Analysis: The Court analyzes three potential statutory bases for subject matter jurisdiction:
· Alien Tort Claims Act – Filartiga establishes that to ascertain the law of nations it must interpret international law as it is today rather than as it was in 1789; the actor does not need to be the state (this is confirmed by §§ 404, 702), and the state action requirement in the Torture Victim Protection Act in fact does not apply to ATA; furthermore, under Restatement §§ 207, 702 customary international law proscriptions against official torture apply to states whether they have recognized them explicitly or not.  Finding it applicable, the Court relies on the ATA for jurisdiction.
· Torture Victim Protection Act

· § 1331 – federal question “arising under” jurisdiction

The Court then proceeds to analyze service of process and personal jurisdiction, and finds that a UN invitee can be served process while in New York.  Finally, on the issue of justiciability, the Court analyzes the political question and act of state doctrines, and finds that the case is not a nonjusticiable political question (noting it would be a rare case in which act of state doctrine precluded suit under § 1350).

Sosa v. Alvarez-Machain (U.S. 2004)
Issue: Can suit be brought under the ATA by an alien against the U.S. government based on his abduction from Mexico for criminal trial in the U.S.?
Analysis (Souter): Finds that the ATA gives subject-matter jurisdiction, but that it is strictly jurisdictional in nature and does not create a cause of action.  At the time of enactment, the ATA granted jurisdiction to federal courts in a very limited category defined by the law of nations and recognized at common law.  Resultingly, courts today should require any claim based on the present-day law of nations to rest on a norm of international character accepted by the civilized world and defined with a specificity comparable to the features of 18th century paradigms when the Act was enabled.
Dissent (Scalia): Only the three offenses under international law that were recognized in 1789 can be brought under the ATA; there is no room for development of international law under the statute.
Commentary (Lowenfeld): This opinion is not clear at all, and not a complete solution to the question.  It is clear, however, that to prevail, plaintiffs must show an egregious violation.
2. Legislation about Litigation

Torture Victim Protection Act (1992)
Key Provisions:
· Clearly establishes cause of action
· Clearly defines torture (Act is narrowly limited in application to these offenses, and more specific than ATA’s “law of nations” language)

· Creates a statute of limitations

· Not limited to foreign plaintiffs

· Defendant must have acted under apparent authority/color of law

· Plaintiff must exhaust local remedies before appeal to statute can be made (this detracts from gains the statute confers on plaintiffs)
Amendments to FSIA (1996)

Impetus:
· A number of questions surrounding the ATA still remained, in particular when a right of action exists

· Did not appear to make sense to limit right of action under ATA to aliens because many Americans also were victims

· ATA seemed to be biased against individuals, e.g. Libya was granted immunity in Tel-Oran because it didn’t fit § 1605(a)(2)

Key Provisions:
· Sovereign immunity eliminated from suits brought by U.S. nationals for actions arising out of terrorism and related acts if the state has been designated by Secretary of State as terror-sponsoring state (7 such designated so far)

· Exception from immunity of sovereign states for punitive damages for actions arising out of terrorism/related acts is repealed

· Eliminates sovereign immunity with respect to attachment/execution 

· Made applicable only if claimant or victim is U.S. national

· Results in three statutes being relevant to claims on behalf of victims of human rights abuse:
· Alien Tort Statute of 1789 – under which only aliens could bring suit, only individuals could be defendants (range of offenses varied under whether Filartiga or Tel-Oren view was taken… note this is pre-Alvarez-Machain)

· 1994 Torture Victim Protection Act – under which both aliens and citizens could be plaintiffs, but only on basis of a few defined offenses and only against individual defendants over whom personal jurisdiction could be obtained

· 1996 amendments to FSIA – under which only U.S. nationals could bring suit, on basis of larger but still limited group of offenses (notably including hostage taking) but only states could be defendants and only if they were designated as state sponsors of terrorism

· Commercial property of foreign states available for attachment in aid of execution regardless of whether property was involved with act on which claim is based; however, property of juridically independent foreign state instrumentalities may not be attached for execution unless there exists a connection between the instrumentality and the acts on which the claims is based (see Bancec, Letelier and Alejandre)
3. The Search for Assets
Restrictions: Execution is still limited to property used for commercial activity; State Department has maintained that diplomatic property remains immune from attachment pursuant to treaty obligations (Restatement §§ 460-66).
Note summation of development of American law of claims against foreign states since WWII on p. 169.

VII. THE UNITED NATIONS AND ITS PRINCIPAL ORGANS
VIII. THREAT OR USE OF FORCE

H. AJIL AGORA: FUTURE IMPLICATIONS OF THE IRAQ CONFLICT

1. The State Department Legal Adviser

“Preemption, Iraq, and International Law” – Taft & Buchwald
· Use of force preemptively can be lawful or unlawful, depends on context of situation
· Here, Resolutions 678 and 687 permitted use of force if Iraq committed material breach
· This was relied upon and unquestioned in Jan. 1993 and Dec. 1998 uses of force
· Resolution 1441 did not specifically alter this (would have if wanted to)
· In fact, striking similarities exist between Resolutions 678 and 1441
· Use of force here represents episode in ongoing broader conflict and consistent with Resolutions
2. A Former Lawyer in the Bush Justice Department

· Relevant inquiry is not what justification exists for use of force ex ante, but rather what is “important for jus ad bellum purposes is what the United States and its allies reasonably understood the facts to be at the start of hostilities”
· Use of force justified not only on basis of S.C. Resolutions but also as anticipatory self-defense
· Attacks of 9/11 led to sharper focus on Iraq problems based on “threat posed by terrorists who could seek safe haven in rogue nations with potential access to WMD”
· Customary int’l law right to use anticipatory self-defense is well-established aspect of “inherent right” of self-defense and therefore not limited by Art. 51 of U.N. Charter
· Caroline test for anticipatory self-defense requires use of force to be (1) necessary because threat is imminent and pursuing peaceful alternatives not an option and (2) proportionate to threat

· Concept of “imminence” must go beyond temporal proximity and include probability that threat will occur

· Modern test of “imminence” now more nuanced due to WMD and terrorism; therefore must also consider danger of missing “limited window of opportunity to prevent widespread harm to civilians”

· Has significant implications for future if this justification is accepted; use of anticipatory self-defense against terrorist groups or rogue states in future will depend on three factors beyond mere temporal imminence:

· Does nation have WMD and inclination to use them?

· Use force of while taking into account window of opportunity

· Fact that degree of harm from WMD attack would be catastrophic

3. An Academic Supporter of the Bush Administration

4. A Former Diplomat

5. An Academic Opposed to the War

6. An Academic Optimist
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