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CONSTITUTIONAL LAW

Spring 2004, Prof. Levinson

A. CONSTUTUTIONALISM AND JUDICIAL REVIEW

1. Establishment of the Power of Judicial Review XE "Judicial review" 
a. Marbury v. Madison TA \l "Marbury v. Madison" \s "Marbury v. Madison" \c 1 ; U.S. 1803; establishes judicial review XE "Judicial review"  – gives courts the right to review actions of congress and invalidate if unconstitutional

1) Facts: Federalist Pres. Adams loses to Republican Jefferson, and Federalists pass 1801 Judiciary Act (Midnight Judges Bill), nominating bunch of judges; Republicans refuse to deliver

a. Marbury was appointee to new D.C. “justice of the peace” position

2) Marshall “wins the war” – says that the Court has the power to declare that a statute violates the Constitution and therefore strike it down

a. On one hand, he surrenders to the Republicans and says he’s not going to force them

b. On the other hand, he claims the power of judicial review XE "Judicial review" 
c. Famous line: “it is emphatically the province and duty of the judicial department to say what the law is” [28]

3) Act struck down: Judiciary Act of 1789: gave Supreme Court power to issue writ of mandamus – in this case, to order Jefferson to deliver up Marbury’s commission [26, FN]

2. Theory of Judicial Review XE "Judicial review" 
a. There’s nothing in the constitution about judicial review XE "Judicial review" ; the real logic for Marshall is a broader understanding of how government has to work if there’s going to be a constitution at all [top 28 / bottom 28-top 29]

b. More generally, why do people comply with laws?  Is it for fear of punishment or another reason?

1) Normativity angle: the reason we feel constrained is that it seems substantively fair as a package

2) Self-interest (economist view): in the long run, it’s better if everyone doesn’t take the wallet, even if I could take it this time

3) Cultural: from a constitutional view, even though we may want different things, we’re all better off if we’re in it together

c. Marshall’s 2 ideas that he takes as self-evident in Marbury v. Madison TA \s "Marbury v. Madison" :

1) If constitution is going to be meaningful, it has to be enforced

2) Courts are the place to enforce

a. Could give the power to any branch:

i. Alternative would be legislative self-enforcement (such as Britain’s “parliamentary supremacy”) – court says what to do, and legislature does it

ii. He feels that it would be idiotic for the fox (Congress) guard the henhouse (the rules)

iii. Opposite argument – if you give courts the power to implement policy, they have too much power and get to rule on whatever Congress says

iv. Maybe courts are the most impotent branch – no army, can’t tax, etc., so maybe want to assign the power that could be abused to the branch that can do the least harm

v. However, legislators can be voted out of office, justices can’t – maybe then judiciary is the most dangerous branch

3) Theory: when a court engages in judicial review XE "Judicial review" , they’re trumping the rungs above them (people who wrote/ratified Constitution, legislature-people today)

d. Mechanical interpretation XE "Mechanical interpretation"  (Scalia XE "Scalia" ) vs. channeling of people (Dworkin XE "Dworkin" )

1) Mechanical interpretation XE "Mechanical interpretation"  – no room for judge to insert opinion, but only to channel the will of the people

2) Originalists (a/k/a textualists, e.g., Scalia XE "Scalia" ): can reduce range of interpretations to where it’s close to mechanical; consistency argument

3) Dworkin XE "Dworkin" : moral reading of constitution

a. Those parts with moral-sounding language get moral reading, and those without don’t

e. Constitution As Precommitment XE "Precommitment" : me at time 1 binding myself at time 2 (from doing something) 

1) Maybe it’s the courts saying “it’s not them (P) doing it to you, it’s you (P) doing it to yourself” 

2) Can think of constitution as being a national precommitment XE "Precommitment"  – e.g., can’t cut down on civil liberties at wartime

3) But, not always clear what was meant at time 1 (need judicial interpretation), and not sure that we’re the same people as those who made the precommitment XE "Precommitment" 
4) 3 things needed for precommitment XE "Precommitment" :

a. Needs to be a single political community that exists over time

b. We need a reason to prefer decisions at time 2 to those at time 1

c. Content of precommitment XE "Precommitment"  must be determinate and not just delegate decision-making authority to an external body

f. The counter-majoritarian problem: presumably, courts are counter-majoritarian (anti-democratic) and legislatures are majoritarian (democratic)

1) Maybe legislatures are less majoritarian (e.g., responsive to special interests) and courts are more majoritarian (to become a judge, you need to be moderate) than we’d think

2) Besides, majority rule doesn’t always give the answer and isn’t always the best thing

g. Civic Republicanism XE "Civic Republicanism" : what is the job of a representative?

1) Maybe courts are best forum for deliberative democracy – how much do legislators get done?

2) Judicial review XE "Judicial review"  might sometimes enhance democracy by protecting individuals/minorities

a. Procedural democracy (straight majority) vs. Substantive democracy?

3. McCulloch; Intro To Sources And Structure Of Constitutional Law

a. McCulloch v. Maryland TA \l "McCulloch v. Maryland" \s "McCulloch v. Maryland" \c 1 ; U.S. 1819; states objected to Bank of the United States; MD taxed Bank of US, but not MD banks 

1) Not an enumerated power, yet Marshall decides that Congress is allowed to create bank b/c it’s “necessary and proper” (Art I, Sect 8)

a. Tax is unconstitutional b/c “the power to tax is the power to destroy” – state could tax the bank out of the state or out of existence

2) 2 views of what ‘necessary’ means:

a. Jefferson: ‘strictly necessary’ 

b. Hamilton, etc.: ‘convenient’ or ‘useful’ – broad reading; this interpretation wins

b. McCulloch TA \s "McCulloch v. Maryland"  introduces the topic of state/federal balance: 

1) Congress can only do what constitution specifically empowers it to do – not whatever it wants

a. “Limited powers” or “enumerated powers” from Article I, Section I

b. 5th A: powers not delegated by constitution or reserved go to the states

c. Supremacy Clause (Art VI): Congress trumps over contrary state decision

i. State law has to yield if Congress preempts, but Congress can only preempt in the enumerated areas

2) 2-step process to determine if federal law is unconstitutional:

a. 1: Does Constitution give Congress the power to pass this law?

b. 2: Does that law nevertheless violate one of these rights?

3) 1-step process to determine if state law is unconstitutional:

a. 1: Does that law violate a right?

B. CONGRESSIONAL POWERS AND FEDERALISM

1. Theory of Federalism XE "Federalism" 
a. Federalism XE "Federalism"  – idea that federal government and states share power

1) Some things can be done by states or feds but not the other; question is where the powers of Congress stop (run out)

b. Most important source of Congressional power is commerce regulation – turned into a blanket grant of power for Congress to do everything it wants to do w/some regulations

c. Why not just have central power (like the French)?

1) Diverse preferences (coordinated with geography?): can make more people happy more of the time by letting states go different ways sometimes

2) Information: more information available to people, close-by legislators will be more responsive to constituent preferences

3) Externalities: may need national regulation so that externalities are internalized by state

4) Laboratory: one state can try a new policy (e.g., welfare reform) that doesn’t have to be done on a national scale

5) Economies of scale (“bigger is better”): coordination benefits and provision of national-scale goods

d. Why not allow localities to adopt whatever laws they want (e.g., polygamy)?

1) Moral externalities: people in other places suffer from living in the same country with people who behave a certain way

2) Children: they don’t have a choice; adults can choose, but kids should be exposed to all options

3) Freedom of mobility: we don’t want to force people to live in a certain place, and these rules might prohibit places

e. Tiebout XE "Tiebout"  argument: can maximize preference by letting people sort themselves into districts w/different rules

1) Competition for corporations – federalism encourages states to innovate and compete to provide the most efficient form of public law overall

2) Moral: supply side (states) of sorting argument is more complicated than demand side (people); not clear that jurisdictions will actually compete

3) Another systematic problem is redistribution – people will move to area that’s best for them

f. ‘Race to the bottom’ problem: creates situations where no jurisdiction can have what it wants

1) Theory: you can allow these to work at local level, but need minimum federal standards to keep states from going below that

2) Revesz XE "Revesz"  article: everyone believed for a long time (including scholars and EPA) that environmental laws are an area where you’ll have a race to the bottom, so you need either federal law or at least minimum federal standards to avoid this

3) Why the conventional wisdom is wrong – 3 arguments:

a. Mobility isn’t costless – won’t be as severe a race b/c of costs

b. Multi-dimensional – states may take away in environmental law, but may give back in other areas, e.g., tax breaks

c. States will take a longer view and find ways to cooperate rather than racing to the bottom

4) Slam-dunk reason to do away w/it entirely: Stewart assumes that jurisdictions don’t want to lose factories for tax reasons, etc., but don’t they also want clean air?

5) Revesz XE "Revesz"  argument: jurisdictions are not trying to “win” the race to the bottom, but they’re trying to optimize the balance between standards and factories

a. Criticisms of Revesz:

i. He is agnostic about the political process and potential capture issues – he ignores most of it and just makes a general point

ii. He says that you only see the race to the bottom when you have a redistribution effect; w/o redistribution, you don’t have the race to the bottom b/c no jurisdiction will go below its floor – doesn’t work well with redistribution efforts

g. If you’re designing a country, do you choose centralized or decentralized government?  Factors:

1) Externalities

2) Jurisdictional competition

3) Voter preferences

4) Economies of scale from centralization

h. Political safeguards XE "Political safeguards"  to federalism: state government can exercise enough power between states, representatives, and political parties, etc. to keep the federal government from expanding too far 

1) However, what does that tell us about the division of power b/w state and federal?

a. In reality, there’s an arbitrary division b/w state and federal power

b. To some extent, these reflect our policy preferences, but not completely

2) The political safeguards argument confuses the power of states and the interests of states
2. Commerce Clause I: History Through The New Deal

a. Courts have primarily used Commerce Clause to interpret Congress’ power; all else is left to states

b. History starts with Marshall in McCulloch TA \s "McCulloch v. Maryland"  (broad reading of ‘necessary and proper’); gets picked up on in  TA \l "Gibbons v. Ogden" \s "Gibbons v. Ogden" \c 1 Gibbons – these are the Marshall Court nationalizing opinions

c. Gibbons v. Ogden TA \s "Gibbons v. Ogden" ; U.S. 1824; NY ferry monopoly invalid under supremacy clause (Congress can regulate through Commerce Clause)

1) Definition of ‘commerce’: not just buying/selling goods (“intercourse”), but also navigation etc.

2) “Among the several states”: commerce doesn’t just apply to intercourse across state lines, but also intrastate intercourse that has an effect on interstate commerce (expansive view)

a. This could be thought of as a moral reading of the Commerce Clause; think of it as a national economic policy (or national policy in general)

b. This gives Congress broad federal power, but it’s not exercised until late 1800s – Civil War and fear of exercising too much power is a major reason

d. Interstate Commerce Act (1887) – establishes Interstate Commerce Commission to regulate interstate trade

e. Sherman Act (1890) – prohibits monopolies

1) United States v. E.C. Knight Co. TA \l "United States v. E.C. Knight Co." \s "United States v. E.C. Knight Co." \c 1 ; U.S. 1895; sugar refining is not ‘manufacturing’ and cannot be regulated by Sherman Act

a. Court said no – too much of an exercise of Congressional power

b. Court does 3-step process:

i. Is form of statute to regulate interstate commerce or something else (e.g., manufacturing)?

1. Interstate commerce is fine; if not, step 2:

ii. Does the activity being targeted have a direct affect on interstate commerce

1. If direct affect, then fine; if not, step 3:

iii. Is Congress targeting/regulating for a pretextual reason; is the motive to get at interstate commerce or something else?

2) Swift & Co. v. United States TA \l "Swift & Co. v. United States" \s "Swift & Co. v. United States" \c 1 ; U.S. 1905; Congress allowed to regulate coordinated bidding on livestock (anti-competitive process) b/c in “current [stream] of commerce” [164]

3) Houston, East & West Texas Railway v. United States (The Shreveport Rate Cases) TA \l "Houston, East & West Texas Railway v. United States (The Shreveport Rate Cases)" \s "Houston, East & West Texas Railway v. United States (The Shreveport Rate Cases)" \c 1 ; U.S. 1914; Interstate Commerce Commission can set intrastate (TX) rates b/c RR’s are an “instrumentality of commerce” and go across all state boundaries

a. Case law during this period sometimes criticized as “mindless formalism” – no purpose

4) Coronado Coal Co. v. United Mine Workers TA \l "Coronado Coal Co. v. United Mine Workers" \s "Coronado Coal Co. v. United Mine Workers" \c 1 ; U.S. 1925; union has “direct intent” to interfere w/interstate commerce by striking, so can be regulated by Congress

f. Going into the new deal, Congress is regulating “within the current of commerce”; or, does it have “direct affects” on interstate commerce (indirect effects doesn’t count)

1) Champion v. Ames (The Lottery Case) TA \l "Champion v. Ames (The Lottery Case)" \s "Champion v. Ames (The Lottery Case)" \c 1 ; U.S. 1903; carrying of foreign lottery tickets from one state to another is commerce and can be regulated (prohibited) by Congress

2) Hammer v. Dagenhart (The Child Labor Case) TA \l "Hammer v. Dagenhart (The Child Labor Case)" \s "Hammer v. Dagenhart (The Child Labor Case)" \c 1 ; U.S. 1918; Court goes with pretext explanation to strike down law prohibiting shipment of goods produced using child labor

a. Court isn’t just hostile to child labor standards, since they’re upheld on a state-law basis

g. Pre-New Deal Commerce Clause cases: justices trying to make distinction b/w what Congress can and can’t do, but it doesn’t make a lot of sense

1) Justices understand that Congress is of limited and enumerated powers; 3 options:

a. 1: any line would be arbitrary, so we’ll draw no lines (abdicating role)

b. 2: draw arbitrary lines (the ones the Court draws or others)

c. 3: make distinctions based on functional (not arbitrary) lines – maybe try to make the country a better place, so maybe leave the parts that national government is better at to the federal government and the state ones to the state [they never really did this]

3. Commerce Clause II: Since The New Deal

a. FDR elected with a mandate to fix problems; government defends New Deal as exercise of commerce power, but Court strikes down some of the central pieces of legislation

b. A.L.A. Schechter Poultry Corp. v. United States TA \l "A.L.A. Schechter Poultry Corp. v. United States" \s "A.L.A. Schechter Poultry Corp. v. United States" \c 1 ; U.S. 1935; invalidated NIRA of 1933; interstate portion of commerce can end when in a state and processed to remain in that state

1) Schechters (in Brooklyn) accused of violating wage and hour provisions of code and refusing to buy diseased chickens (code said you had to buy the whole lot)

2) Cardozo XE "Cardozo"  concurrence: at some point, it’s just too far; effects here are tiny and attenuated

c. Carter v. Carter Coal Co. TA \l "Carter v. Carter Coal Co." \s "Carter v. Carter Coal Co." \c 1 ; U.S. 1936; labor provisions for coal industry unconstitutional

d. NLRB v. Jones & Laughlin Steel Corp. TA \l "NLRB v. Jones & Laughlin Steel Corp." \s "NLRB v. Jones & Laughlin Steel Corp." \c 1 ; U.S. 1937; Wagner Act (regulating collective bargaining) okay – Act carefully crafted by lawyers (unlike coal act), including statement of purpose [top 176]

1) Here, court completely switched and capitulated to FDR; key switch is J. Roberts

a. Right: 4 Horsemen: McReynolds, Butler, Sutherland, Van Devanter

b. Left: Cardozo XE "Cardozo" , Brandeis, Stone

c. Middle: Hughes, Roberts

e. 2 5-4 decisions in 1936 switch in 1937: 

1) Carter Coal TA \l "Carter v. Carter Coal Co." \s "Carter v. Carter Coal Co." \c 1  to Jones & Laughlin TA \l "NLRB v. Jones & Laughlin Steel Corp." \s "NLRB v. Jones & Laughlin Steel Corp." \c 1 : Roberts switch

2) Tipaldo TA \l "Tipaldo" \s "Tipaldo" \c 1  to  TA \l "West Coast Hotel Co. v. Parrish" \s "West Coast Hotel Co. v. Parrish" \c 1 West Coast Hotel: Roberts switch (state law cases about minimum wage/maximum hours for women workers)

a. Nebbia TA \l "Nebbia" \s "Nebbia" \c 1  – important case where court upheld state price control law (milk)

3) Revisionist account: these decisions aren’t so different, but rather just different on their facts and consistent in reasoning

f. Important not just b/c of court packing, but b/c of view of constitutional law

1) Externalist/Traditional view: political view: court strikes down laws it finds politically distasteful

2) Internalist/Revisionist view: takes law more seriously; justices were constrained by law and caused them to vote differently than maybe they would have if they were legislators

a. Justices saw their job as interpreting the law even if it made them personally unhappy

g. Similar to 2 explanations of Roe v. Wade TA \l "Roe v. Wade" \s "Roe v. Wade" \c 1  (1973):

1) Woman’s movement/liberation: increasing consciousness of justices that things like abortion are important aspects of women’s control over their lives

2) Intellectual history: emerging right to privacy, including economic and bedroom privacy

h. Wickard v. Filburn TA \l "Wickard v. Filburn" \s "Wickard v. Filburn" \c 1 ; U.S. 1942; no deference to ‘formula’ – okay to regulate as long as “substantial effect” on interstate commerce, although nominally in one case (substantial in aggregate)

i. United States v. Darby TA \l "United States v. Darby" \s "United States v. Darby" \c 1 ; U.S. 1941; interstate shipment of manufactured goods is interstate commerce

1) Hammer v. Dagenhart TA \s "Hammer v. Dagenhart (The Child Labor Case)"  overruled (motive and purpose are not important) and Congress can go after anything shipped in interstate commerce regardless of reason

j. Congress can now regulate in 3 ways – 1 from Wickard TA \s "Wickard v. Filburn"  and 2 from Darby TA \s "United States v. Darby" :

1) Wickard TA \s "Wickard v. Filburn" : can regulate something as long as ‘substantial effects’ on interstate commerce, but can aggregate little things to get to substantial

2) Darby TA \s "United States v. Darby"  1: forbid from interstate commerce; no motive test

3) Darby TA \s "United States v. Darby"  2: can directly regulate

k. Proof of this can be found in 1964 Civil Rights cases:

1) Heart of Atlanta Motel v. United States TA \l "Heart of Atlanta Motel v. United States" \s "Heart of Atlanta Motel v. United States" \c 1 ; U.S. 1964; Title II of 1964 Civil Rights act (motels and restaurants) is constitutional – food and lodging affect interstate commerce (travelers) 

2) Katzenbach v. McClung TA \l "Katzenbach v. McClung" \s "Katzenbach v. McClung" \c 1 ; U.S. 1964; restaurant (Ollie’s BBQ) also subject to Title II as most of the food came from out of state and restrictions put great burdens on travel

3) Congress had 2 options for the power to pass a statute to ban race discrimination:

a. Use power under 14th Amendment (Section 5); empowers Congress to enforce substantive rights of 14th A against states

b. Commerce power: Court has allowed Congress to do anything, and upholds again here

l. United States v. Lopez TA \l "United States v. Lopez" \s "United States v. Lopez" \c 1 ; U.S. 1995; Gun-Free School Zones Act of 1990 exceeds Congress’ power

1) Federal power has greatly expanded in many areas, including criminal law

2) Congress would either: create a set of findings about how the criminal activity had a connection to the state of the national economy, or include a commerce hook in the definition of the offense (e.g., have to prove that the gun traveled in interstate commerce)

3) Here, they didn’t do either, and court (shockingly) struck down; reenacted with jurisdictional hook, and upheld

m. Two ideas: commercial/non-commercial; state concern/non-state concern

1) If Congress is regulating commercial activities, they can do it in one of the old ways

2) If it’s a non-commercial or traditional state area, then Wickard TA \s "Wickard v. Filburn"  aggregation isn’t okay and the government has to show a true substantial effect

3) Unclear what the definition of ‘economic activity’ is – somewhere b/w ‘any activity’ and ‘sale of goods’

i. Reno v. Condon TA \l "Reno v. Condon" \s "Reno v. Condon" \c 1 ; U.S. 2000; Driver's Privacy Protection Act upheld as commercial

ii. United States v. Morrison TA \l "United States v. Morrison" \s "United States v. Morrison" \c 1 ; U.S. 2000; portion of Violence Against Women Act struck down; rape is non-economic, non-commercial activity and ( can’t be aggregated

4. State Sovereignty

a. Idea of trying to carve out sections for state rights, pushing back against federal government

b. External/internal limits on Congressional power

1) External: Congress can only go so far and not beyond certain limits

2) Internal: Congress can go where it wants, but certain areas are reserved for states

c. National League of Cities v. Usery TA \l "National League of Cities v. Usery" \s "National League of Cities v. Usery" \c 1 ; U.S. 1976; Congress can regulate wages/hours of private employees, but not of state/local employees

1) Garcia v. San Antonio Metropolitan Transit Authority TA \l "Garcia v. San Antonio Metropolitan Transit Authority" \s "Garcia v. San Antonio Metropolitan Transit Authority" \c 1 ; U.S. 1985; overrules National League of Cities TA \s "National League of Cities v. Usery" , saying that they can’t decide what really should be fair game for the federal government vs. what they can leave to states

2) Political safeguards XE "Political safeguards"  – states have input in federal decision-making and provide pushback

d. Anti-Commandeering Cases

1) New York v. United States TA \l "New York v. United States" \s "New York v. United States" \c 1 ; U.S. 1992; state agreement on what to do with radioactive waste unconstitutional b/c it impinges on state sovereignty (federal commandeering of states)

2) Printz v. United States TA \l "Printz v. United States" \s "Printz v. United States" \c 1 ; U.S. 1997; Brady Act unconstitutional b/c it would require state CLE (chief law officers) to do background checks on gun buyers until a national system is in place

3) In New York TA \s "New York v. United States" , Congress is trying to get states to implement a regulatory program; in Printz TA \s "Printz v. United States" , Congress is trying to get state officials to implement a federal regulatory program

a. Contrast to Motor Voter Law – the infrastructure already exists in that case, and here you’re ordering sheriffs to do something

4) The anti-commandeering rule doesn’t prevent Congress from doing what it wants, but it forces Congress to go about it a certain way with carrots and sticks; 2 ways: 

a. Financial incentives: South Dakota v. Dole TA \l "South Dakota v. Dole" \s "South Dakota v. Dole" \c 1 : 80s case where Congress wants to raise drinking age nationally and links highway funds to raising drinking age

b. Can threaten to pre-empt state regulation unless states comply

i. Difference b/w act (commandeering – state has to do something) and omission (preemption – state can’t do something)

ii. Probably no real difference b/w commandeering and preemption

e. State Sovereign Immunity

1) Seminole Tribe v. Florida TA \l "Seminole Tribe v. Florida" \s "Seminole Tribe v. Florida" \c 1 ; U.S. 1996; when legislating under commerce power, Congress cannot subject states to suits by private (s for money damages – why?

a. U.S. government can sue state for $ damages, even though victim can’t

b. Private parties can get injunctions, just not damages (can be the desired result)

c. Can sue individuals (president of university, governor); can then usually collect money, and those officers are indemnified by the state, so the money comes from the same place

5. Dormant Commerce Clause

a. Back to Gibbons v. Ogden TA \s "Gibbons v. Ogden" : Congress’ statute preempts state and is constitutional; what if there was no federal statute at all?

1) Another answer: although Commerce power looks like a grant to Congress, it’s also a prohibition of states prohibiting things that unduly burden interstate commerce

b. Dormant Commerce Clause = Inverse CC = Negative CC

1) In a subset of those cases that Congress chose to not legislate, the Court will hold that Congressional silence will preempt state law: states ought not regulate in that area

2) Maybe the Court is doing what Congress would do if it got around to it

a. And, if Congress doesn’t like what the court does, it can reverse it

b. Court is acting as an administrative agency – more detailed work

c. Dormant Commerce Clause is a ‘coarse filter’ – just screening for the most important cases

c. Largely the same test as CC – direct vs. indirect effects, interstate vs. non-interstate (local) commerce

1) After the new deal, the national government can do almost anything, so the notion of preserving separate spheres becomes difficult

2) Usually trade regulation cases involving multiple states

d. Problems

1) Political process – a lot of the costs are borne by unaccounted-for out-of-state interests

a. Public Choice Theory XE "Public Choice Theory"  – since only some are involved in-state, their opinions will be under-represented 

2) Economic inefficiency – these are by definition inefficient

a. Externalities – regulation is disproportionately likely to be inefficient, since some costs (out of state) aren’t counted at all

e. What courts say they do: balance economic burdens of law on out-of-staters against economic benefits (to in-staters)

1) Usually benefits outweigh burdens

f. What courts actually do (Levinson): ex:

1) City of Philadelphia v. New Jersey TA \l "City of Philadelphia v. New Jersey" \s "City of Philadelphia v. New Jersey" \c 1 ; U.S. 1978; Court struck down law prohibiting importation of toxic waste

a. Complicated economic calculation – courts aren’t really experts

2) Edison v. Montana TA \l "Edison v. Montana" \s "Edison v. Montana" \c 1 ; 1981; proposed tax for coal mined in MT challenged on dormant commerce clause grounds and upheld

3) They regard 1 type of purpose as bad: protectionist purpose: to improve the position of local economic actors just b/c they’re local (as opposed to, say, protecting the environment)

a. City of Philadelphia v. NJ TA \s "City of Philadelphia v. New Jersey"  seems like a plausible environmental purpose, would probably have been upheld, but not since they distinguished b/w in-state and out-of-state

4) Can think of it as a 2nd-best solution, but the best courts can do

g. Morals (2): 

1) Arbitrariness of boundaries of DCC: DCC picks out a subset of laws that are characterized by high likelihood of inefficiency and bias to out-of-staters

2) Limits of economic effects: even if courts could look accurately at economic effects, it’s not enough – some types of laws that create greater burdens than benefits are still not DCC cases

3) To predict – look for protectionist purpose; a few exceptions:

a. Where states act as ‘market participants’ instead of ordinary governments; e.g., state can decide to use only in-state producers or construction companies

i. Exception to the exception: Article IV (privileges/immunities of state citizens) – e.g., NH cannot bar MA residents from being a part of the NH bar

b. Subsidies – when states decide to subsidize in-state business from general tax revenues

c. Trucking – “if trucks are involved, all bets are off”

C. SEPARATION OF POWERS 

1. Presidential Powers

a. Federalism is vertical power breaks; horizontal breaks are executive vs. legislative vs. judicial

b. Constitutional blend is an awkward mix of 2 ideas of separation of powers XE "Separation of powers" :

1) 3 qualitatively different types of government power (legislate, execute, adjudicate), and each gets assigned to a different branch of government

2) Checks and balances – mixing power instead of separating it; this gives each branch some say in the affairs of the others; e.g., veto power, war powers, impeachment

c. Constitutional theories usually say that separating powers is efficient – different branches are better @ different things

1) Yet gridlock and inefficiency actually characterize our system (this keeps tyranny at bay?) 

2) Sounds like the ‘political safeguards of federalism’ debate

a. Yet in reality, both state and federal officials only care about getting reelected and responding to their constituencies

d. Probably enough to recognize that the basic tradeoff between dividing power b/w branches is b/w efficiency and inefficiency

1) If you think government will do good stuff, you probably want efficiency; if you think government will do bad stuff, you probably want inefficiency

e. Youngstown Sheet & Tube Co. v. Sawyer (The Steel Seizure Case) TA \l "Youngstown Sheet & Tube Co. v. Sawyer (The Steel Seizure Case)" \s "Youngstown Sheet & Tube Co. v. Sawyer (The Steel Seizure Case)" \c 1 ; U.S. 1952; the US will never be a dictatorship, even in wartime – a President can’t do certain things, even if war depends on it

1) President Truman ordered the Secretary of Commerce to take possession of the country’s steel mills during Korean War; Court said this was unconstitutional

2) Famous example of court stepping in to limit presidential power 

3) Black (court’s opinion): no inherent authority – nothing unless explicit (Madison / Taft position)

a. Here it’s close to commander-in-chief power, but too much of a stretch (things in Korea would count there, but not things here)

4) Jackson’s concurrence [has become one of the most famous decisions of all time; has become the take-away opinion from the case]: 3 categories that exhaust the possibilities of what might have happened: Congress said yes, Congress said nothing, Congress said no

a. What’s the default rule in category 2 cases?

i. We don’t know the answer, but it’s usually clear from statutes whether Congress did or didn’t want President to be able to do these things (e.g., Padilla)

5) Concept of emergency presidential powers – part of “paper powers” (here) or “real-life powers” (as Jackson said)

a. Contrast this decision with Lincoln during Civil War and Japanese internment during WWII

b. Court often ducks issues during wartime, when ‘necessary’ (e.g., suspension of habeas)

c. During Civil War, Lincoln used war powers to free slaves with Emancipation Proclamation; but limited to areas where the war was going on, thus to southern (succeeded) states

f. War Powers Debate – 2 more questions (with no clear answers):

1) What actually constitutes a war?  Is a declaration needed or can Congress give assent in a less-formal way (e.g., Gulf of Tonkin declaration for Vietnam)?

2) When do you need a declaration of war for military action (or peacekeeping operations)?  How much unilateral power does the President have to start an action?

g. War Powers Resolution: passed after Vietnam war

1) President has 60 days to commit troops, after which he needs congressional approval

2) Ignored by Clinton in Kosovo and Reagan in Libya with no consequences

3) Congress, however, can stop a war by cutting off funding (but has generally chosen not to)

4) Jose Padilla v. Donald Rumsfeld TA \l "Jose Padilla v. Donald Rumsfeld" \s "Jose Padilla v. Donald Rumsfeld" \c 1 ; 2d Cir. 2003; Bush exceeded presidential authority, absent authorization from Congress by detaining a US citizen indefinitely as enemy combatant on American soil outside a zone of combat (Youngstown TA \s "Youngstown Sheet & Tube Co. v. Sawyer (The Steel Seizure Case)"  category 3)

a. Padilla TA \s "Jose Padilla v. Donald Rumsfeld" , etc., cases – government is treating terrorism war suspects as POWs but charging as Civilians – this is the worst of both worlds; can be held for duration of war (indefinitely?) and charged with any crimes

h. “Military tribunals have a long and checkered history in the U.S.”; 3 purposes:

1) Try enemy combatants for violations of rules of war, e.g., saboteurs

2) Administer justice in occupied territories, e.g., France during WWII

3) Replace US civilian courts on US soil when martial law declared in the US, e.g., Civil War

i. Concluding point to this part of course: even if Padilla is confirmed by Sup.Ct., look at how little that gets you (if you’re Padilla) – it just means that Bush doesn’t have the power, so he’d have to go to Congress and ask for additional power to hold him, & they would probably do that (quickly)

1) So, it’s all basically a formality whether president can do it unilaterally or has to go to Congress for authorization

j. What is the relevance of the counter-majoritarian problem in a federalism or separation of powers case, as compared to the rights cases (good exam Q)?  If Congress and president agree and court said they still couldn’t do it, then you have a strong version of the counter-majoritarian problem.

k. From Powers to Rights…

1) Powers: Congress can do whatever it wants; states can too, but Congress or dormant commerce clause can preempt; President can do whatever he can do under Youngstown
2) Rights: even if you have the power, might that thing violate someone’s rights under the constitution?  Most important ones: 5th A DPC; 14th A DPC/EPC; 4th-8th A CrimPro rights

D. EQUAL PROTECTION I: RATIONALITY REVIEW XE "Rationality review" 
1. Structure and Doctrine

a. Equality [Aristotle]: ‘things that are alike should be treated alike & things that are unalike should be treated unalike according to their un-alikeness’ (not that the government can’t discriminate)

1) Every law assigns some benefits and burdens – which types are permissible and which aren’t

b. New York City Transit Authority v. Beazer TA \l "New York City Transit Authority v. Beazer" \s "New York City Transit Authority v. Beazer" \c 1 ; U.S. 1979; Court says that NYCTA’s rule of not hiring methadone users doesn't violate EPC

1) EP argument has to do with classification government is making (methadone users) and purpose that it’s meant to serve (safety of subway passengers); goals: safety and efficiency

2) Fit is never perfect – every law is over- and under-inclusive to some extent; dissent here requires closer fit than majority does (they say close enough fit for government purposes)

a. It’s very costly to do individualized assessment, so we balance efficiency gains with inaccuracies of using a rule that’s a proxy for the standard & is over- and under-inclusive

3) Criteria for surviving EP review: [476]

a. Decent fit b/w means and ends

b. Ends have to reflect legitimate policy as opposed to illegitimate policy or prejudice

c. Basic EP Rule: if classification has nothing to do with race, gender, religion (most laws), then it is subject to ‘rational basis’ review (a/k/a rationality review XE "Rationality review" , low-level review, low-level scrutiny)

1) Courts have decided that race, gender, and religion (that’s pretty much it) are the types of groups that government isn’t allowed to burden ( no prejudice against them

2) ( can always make EP claim; court applies rationality review XE "Rationality review" , and tests whether test used is rationally related (fit) to a legitimate state interest or goal (policy or prejudice/bias)

a. If related to race/gender/religion, then intermediate-level review (heightened scrutiny) 

3) For the bar: if you have a statute and EP challenge, ask if it’s not related to race/gender, is it “rationally related” to a “legitimate government interest” (when in doubt, go with ‘yes’)

d. Railway Express Agency v. New York TA \l "Railway Express Agency v. New York" \s "Railway Express Agency v. New York" \c 1 ; U.S. 1949; NY prohibition on advertising vehicles (but not on advertising on delivery vehicles) upheld as differentiated even though unequal application

1) Analysis: purpose = traffic safety (legitimate); fit = okay, but not great – other things could get at this as well, as many things are distracting

e. Minnesota v. Clover Leaf Creamery Co. TA \l "Minnesota v. Clover Leaf Creamery Co." \s "Minnesota v. Clover Leaf Creamery Co." \c 1 ; U.S. 1981; MN statute prohibiting plastic milk containers but allowing cardboard ones upheld as ‘rational basis’ of environmental reasons

1) Problem: policy is not really environmentally sound (the opposite, actually)

2) Court says that they don’t have to be right; they just have to try: as long as it could be true, it doesn’t matter if it actually is

f. Williamson v. Lee Optical TA \l "Williamson v. Lee Optical" \s "Williamson v. Lee Optical" \c 1 ; U.S. 1955; law upheld under ‘public safety’ rationale; legislature may take one step at a time to combat a problem or apply one remedy and neglect others

g. These are really interest-group deals, so the court has 2 options:

1) Real purpose is interest group deal; fit is good; so we’ll say interest group deal is legitimate

2) Purpose is the fake one and it’s a terrible fit, but we’ll accept terrible fits [always done]

h. Sometimes the Court will view something as so stupid that it will strike it down (not rubber-stamp)

1) City of Cleburne v. Cleburne Living Center TA \l "City of Cleburne v. Cleburne Living Center" \s "City of Cleburne v. Cleburne Living Center" \c 1 ; U.S. 1985; rare strike-down under rationality review XE "Rationality review"  of ordinance precluding home for mentally challenged or halfway house, but not nursing home or other group residence (e.g., fraternity house) 

a. Marshall concurrence: this would pass under ordinary rationality review XE "Rationality review" ; something else must be going on here (maybe ‘heightened scrutiny’?)

b. Court is saying that mentally retarded is a quasi-suspect class; they get heightened scrutiny

2) U.S. Department of Agriculture v. Moreno TA \l "U.S. Department of Agriculture v. Moreno" \s "U.S. Department of Agriculture v. Moreno" \c 1 ; U.S. 1973; Food Stamp prohibition on unrelated cohabitants rejected as “clearly irrelevant” purpose to discriminating against ‘hippies’

a. Court is so moved by facts that they say that it counts as irrational prejudice; ‘bare desire to harm a group’ doesn’t count as a legitimate purpose – that’s prejudice

3) Romer v. Evans TA \l "Romer v. Evans" \s "Romer v. Evans" \c 1 ; U.S. 1996; CO amendment prohibiting anti-discrimination legislation unlawful as prompted only by animus

a. Another chance for gays and lesbians to audition before the court for ‘suspect’ status – audition for ‘suspect class’ is the best chance of victory

2. Theory of Rationality Review XE "Rationality review" 
a. What would the court have to do really?

1) Find out true purpose – difficult b/c hard to know what every individual’s purpose is

2) Make sure classification bears some fit to the true purpose – cost/benefit analysis of fit and administrative costs of over- and under- inclusive error

3) Make sure that purpose is a legitimate one – what is really legitimate?

b. Sunstein article: it’s okay to pursue public good ends, but not okay to pursue interest deals

1) He says this is in the constitution – Madison’s theory (shared by many framers) endorses a particular conception of democracy – more of a civic republican model than a pluralist model

a. E.g., electoral college insulated president; indirect election protected senate (17th A ended)

2) Rationality review approaches a rubber stamp in practice – government talks about public safety purpose and Court says “yeah, that’s fine,” and then that fit is close enough

a. Cynical view: all they have to do is lie… not the right incentive

3) Difficulty is distinguishing those w/legitimate goals from those that are pure interest group deals

a. Sunstein says Court should strike down “naked preferences” or “raw exercises of power”

c. How rationality review XE "Rationality review"  should work (Levinson): statute must be a product of republican politics representing public good rather than interest group politics

1) How can judges tell which is pluralist vs. republican laws?  2 ways: 

a. Substantive: publicly-regarding look different; they have different characteristics than privately-regarding ones (such as redistributive laws)

b. Procedural: does it look more like a pluralist or a republican process?

E. EQUAL PROTECTION II: RACE AND THE BASIC PARADIGM

1. Historical Background: The Constitution and Slavery

a. Never explicitly mentioned in the constitution, direct and indirect protection existed:

1) Art I, Sect 2: slaves count as 3/5 when determining representation [Direct]

2) Art I, Sect 9: prohibits Congress from outlawing foreign slave trade until 1808 [Direct]

3) Art IV, Sect 2: fugitive slave clause – states required to “deliver up” escaped slaves [Direct]

4) Art I, Sect 8 – protect against insurrection; helps states put down slave rebellions [Indirect]

5) Art I, Sect 9 – bans Congressional export taxes [Indirect]

b. Dred Scott v. Sandford TA \l "Dred Scott v. Sandford" \s "Dred Scott v. Sandford" \c 1 ; U.S. 1857; 1st Sup Ct case striking down a congressional statute since Marbury TA \s "Marbury v. Madison" ; separate issues arise from Scott’s temporary residence in IL (free by state constitution) and MN (free under MO compromise)

1) IL issue: comity – willingness of one state to defer to the laws of another state; he loses

2) MN issue: harder, since it’s state (MO) vs. federal government (MN)

3) 2 important holdings:

a. 1: blacks, free or slave, cannot be citizens (state or US)

b. 2: Congress has no authority to bar slavery from the territories (can’t ban in states, either)

4) Case was viewed as transparent political act, upholding one political platform (Democrats – no ban) and declaring another (Lincoln Republicans – Congress can ban slavery) unconstitutional

a. Case served to discredit the court and Chief Justice Tawney

c. Constitutional History (from front of book)

1) Founders were concerned with distant government; Civil War changed – the greatest threat to order was not from the national government but from the states (southern states in particular)

2) This change in thinking was memorialized by 13th-15th A’s – each has dual protections of creating rights and empowering Congress to pass laws to enforce those rights

a. 13th A (1865) extends Emancipation Proclamation to all states and all times

b. 14th A (1868) – 1st sentence overrules Dred Scott TA \s "Dred Scott v. Sandford" ; 3 important rights:

i. ‘Privileges and immunities’ – done away with in The Slaughter-House Cases TA \l "The Slaughter-House Cases" \s "The Slaughter-House Cases" \c 1 
ii. DPC – 5th A also has this against federal, like 14th on States

iii. EPC – in order to make this apply against national government, you have to do reverse incorporation (court does after  TA \l "Brown v. Board of Education of Topeka (Brown I)" \s "Brown v. Board of Education of Topeka (Brown I)" \c 1 Brown v. Board of Education)

c. 15th A (1870) prohibits states from denying right to vote & grants Congress power to enforce

3) Civil Rights Act of 1875 – congress forbade discrimination in public places, and court struck it down in first civil rights case (though later upheld in Heart of Atlanta TA \s "Heart of Atlanta Motel v. United States"  and Ollie’s BBQ TA \s "Katzenbach v. McClung" )

d. The Slaughter-House Cases TA \s "The Slaughter-House Cases" ; U.S. 1873; New Orleans monopoly on slaughterhouse upheld, justified as public health measure

1) RULE: EP is only about racial discrimination

2) Court also rejects ‘Privileges and Immunities’ argument under ‘dual citizenship’ argument; says that you’re a citizen of your state and of the U.S. (national citizen), so ‘Privileges and Immunities’ clause of 14th A adds nothing (though 14th A framers thought it most important)

3) Dissenters ultimately win, but it takes about 100 years – incorporation XE "Incorporation"  controversy

e. Incorporation XE "Incorporation"  cases – things apply to state government the same as national government

1) Barron v. Mayor & City Counsel of Baltimore TA \l "Barron v. Mayor & City Counsel of Baltimore" \s "Barron v. Mayor & City Counsel of Baltimore" \c 1 ; U.S. 1833; 1st 8 A’s do not apply to states, only federal government

a. DPC eventually covers what was intended to be covered by ‘Privileges and Immunities’ clause

2) Murray v. Hoboken Land & Improvement Co. TA \l "Murray v. Hoboken Land & Improvement Co." \s "Murray v. Hoboken Land & Improvement Co." \c 1 ; U.S. 1856; origin and scope of DPC

3) Twining v. New Jersey TA \l "Twining v. New Jersey" \s "Twining v. New Jersey" \c 1 ; U.S. 1908; permissible negative inference of non-testimony in state court is permissible

4) Court instead uses DPC of 14th A, specifically Liberty clause, saying that liberties are due to everyone through DPC

a. 1st right to be included: takings clause

b. 1920s-50s: free speech, some CrimPro cases, e.g., right to counsel in capital cases

5) Palko v. Connecticut TA \l "Palko v. Connecticut" \s "Palko v. Connecticut" \c 1 ; U.S. 1937; double jeopardy clause of 5th A N/A to states

6) Adamson v. California TA \l "Adamson v. California" \s "Adamson v. California" \c 1 ; U.S. 1947; can comment on (’s failure to take stand in state court

7) By 1971, all CrimPro rights incorporated except 4: 2nd A right to bear arms; 3rd A quartering of troops; 5th A grand jury requirement; 7th A right to jury trials in civil cases

f. At the time of the founding, Constitution was supposed to prevent against 2 things:

1) Agency: state governments were ‘us’ and federal government wasn’t

a. Bill of Rights was focused on national government – clearly the agency problem

2) Faction (constituents): e.g., preventing majorities from oppressing minorities

a. Amar: each time a right is incorporated, it is a micro-paradigm shift that started after the civil war from view of agency to view of faction

2. The Civil Rights Cases and the General Problem of “State Action” in Constitutional Law

a. State Action problem: Constitutional law applies to public (government) but not private entities

1) 3 ranges of action:

a. Public: constitutionally prohibited

b. Private: constitution indifferent; statutes govern

c. Very Private (like a club right): constitutionally protected (so private as to be protected)

i. Boy Scouts v. Dale TA \l "Boy Scouts v. Dale" \s "Boy Scouts v. Dale" \c 1 ; Scouts are sufficiently private to permit banning gay scout master

2) Focus on line b/w public and private – not that clear a rule

a. There’s always multiple kinds of state action (e.g., right to trespass, police), so state is always in some way responsible

b. But for some state action, the discrimination couldn’t exist

b. The Civil Rights Cases TA \l "The Civil Rights Cases" \s "The Civil Rights Cases" \c 1 ; U.S. 1883; dismantled 13th/14th amendments soon after they were enacted

1) Discrimination outlawed in Civil Rights Act of 1875; 2 arguments:

a. Slavery: 13th A gets at slavery, so if it’s enforcing 13th A, then no problem

i. There is a distinction b/w slavery and race discrimination; 13th A only gets at slavery

b. Equal Protection: loses in the case, but not clear as to why

i. The court then was way more wiling to see this as a constitutional problem than the court today is – there was a federalism concern in place then, also

c. DeShaney v. Winnebago County Department of Social Services TA \l "DeShaney v. Winnebago County Department of Social Services" \s "DeShaney v. Winnebago County Department of Social Services" \c 1 ; U.S. 1989; DPC purpose is to protect people from State, not to ensure that State protects them from each other

1) Father abusing son; county DSS doesn’t remove him from home

2) There is a DP right to not have government officials beat you up, but here beating was by a private person and government ‘action’ was omission to remove him (act/omission distinction)

a. Dissent views as an act (DSS involvement)

b. Somewhat arbitrary line; slippery slope problem of act/omission

3) Test: look for an act on the part of government; ask if that conduct is essentially problematic

a. So, if you want to try to win DeShaney TA \s "DeShaney v. Winnebago County Department of Social Services" , you’ll get nowhere arguing that they had an omission; you have to focus on the things that they did do (visits, reports, etc.)

d. Shelley v. Kramer TA \l "Shelley v. Kramer" \s "Shelley v. Kramer" \c 1 ; U.S. 1948; state court enforcement of racial restrictive covenants is state action

1) This is cheating – the state action is not necessarily racially discriminatory; Court is just saying that they don’t like these types of rules

2) Another exception: Burton v. Wilmington Parking Authority TA \l "Burton v. Wilmington Parking Authority" \s "Burton v. Wilmington Parking Authority" \c 1 ; 1961; restaurant that doesn’t serve blacks connected to city parking garage

a. Court holds as EP violation even though city was acting in a race-neutral manner: city has either facilitated private race discrimination or is ‘entangled’ with race discrimination

e. Moose Lodge No. 107 v. Irvis TA \l "Moose Lodge No. 107 v. Irvis" \s "Moose Lodge No. 107 v. Irvis" \c 1 ; U.S. 1972; State action of handing out liquor licenses done on a race-blind basis, so not discriminatory (not ‘cheating’ here)

1) Court had the idea that private race discrimination was a serious problem and may have changed state action analysis prior to 1964 to make private racial discrimination illegal

2) Once it became clear that legislation was going to get passed eventually, Court took the view that the problem they wanted to fix would be fixed by statute

f. Marsh v. Alabama TA \l "Marsh v. Alabama" \s "Marsh v. Alabama" \c 1 ; U.S. 1946; state reclassifies private action as de facto public action

1) Company-owned town uses private security force to restrict expression of Jehovah’s Witness

2) J. Black finds a state action by treating the town as a de facto state actor even though it’s technically a private town

3) Similarly, in TX, Democratic party held to be state actor in holding racially-restrictive primary

4) Today, court just accepts private/public distinction at face value (e.g., public/private schools)

g. State Action/Public Function Exception: could argue that the law works on 2 tracks – public (constitutional law) and private (private law issued by government not for government)

3. Plessy and Brown
a. Plessy v. Ferguson TA \l "Plessy v. Ferguson" \s "Plessy v. Ferguson" \c 1 ; U.S. 1896; statute segregating RR cars is state action, but constitutional

1) 14th A (EPC) only talks about equal treatment, not separation

2) Tripartite rights – political (juries/voting), civil (property, (, court access), social (others – school, marriage, public accommodation)

a. This is a social right: not clear that social rights fell under EPC, while Civil and Political did

b. Civil/political considered under the law; social considered outside that sphere

c. 14th A history: EPC wasn’t designed to bar all laws disadvantaging blacks, only civil rights (not political or social)

3) Plessy’s argument assumes that social prejudice can be overcome w/legislation

a. Court replies that law is powerless to operate in the social sphere (change has to happen through private actions)

b. Counter-argument is that this is the same as if a black legislature passed the same statute – treats both equally (but separately)

c. Court argues that only private behavior (not public) causes associated stigma (public part is symmetrical) and that causation runs from private to public (law is not responsible)

d. Plessy’s argument will win the day by Brown v. Board of Ed. TA \s "Brown v. Board of Education of Topeka (Brown I)" , but that requires a change in thinking – can’t maintain such a sharp boundary b/w public and private

4) Viewed as one of the worst decisions ever, though expected at the time

a. Gives blessing to Jim Crow laws

b. Harlan, a southerner, believed it unconstitutional, but he was an outlier; he says 2 things:

i. Feeling/stigma that comes from the law is itself a type of harm

ii. Causation runs both ways – from private to public and public to private, so law is responsible somewhat

b. What happened between 1896 (Plessy) and 1954 ( TA \s "Brown v. Board of Education of Topeka (Brown I)" Brown)?

1) Gaines (MO law school case) – MO required to provide an in-state option

2) WWII – lots begins to change (as in Klarman XE "Klarman"  article – argues change was inevitable) 

3) U of Texas’ small not-as-good law school for blacks doesn’t count according to court

c. Brown v. Board of Education of Topeka (Brown I) TA \s "Brown v. Board of Education of Topeka (Brown I)" ; U.S. 1954; ends state-sponsored segregation

1) First time that Court is viewed as counter-majoritarian protector of individual rights

2) Court today is almost entirely based on the rationale of Brown – creating and protecting rights

a. Not clear at the time how the case would come out (public opinion was about 50/50)

b. Court correctly perceived the way change was going – generational and socio-economic differences: 75% of college grads favored desegregation, plus most young people

3) No way to get a mechanical interpretation that comes to Brown
a. 14th A not meant to apply to school desegregation

b. One would have to take a Dworkinian view that this (EP) was an abstract concept which could be filled in at the time

c. Court finds another way: reverse-incorporate the EP clause of 14th A through DPC of 5th A

i. Says unthinkable that it would bar segregation by states but not federal government

4) Why are segregated schools unconstitutional? 

a. Stigma: to separate black children creates a sense of inferiority

b. Educational disadvantage: ‘tends to retard the educational development of Negro children’

5) Unlike Plessy, Court here has no problem seeing the law as public state action (not private)

a. Warren focuses on the asymmetric aspects – laws were to keep blacks out of white schools and not vice versa (unlike the way Plessy TA \s "Plessy v. Ferguson"  dismissed that argument)

b. Court emphasizes the publicness of education (“the most important government function”)

4. Brown II and the “Remedy” of School Desegregation

a. Brown v. Board of Education of Topeka (Brown II) TA \l "Brown v. Board of Education of Topeka (Brown II)" \s "Brown v. Board of Education of Topeka (Brown II)" \c 1 ; U.S. 1955; “all deliberate speed” must be taken by schools to integrate

1) Shift to the right in the south – “massive resistance”

2) By 1964, the worst had died down and things started to change politically – civil rights demonstrations in the south and horror of northerners towards violence at the demonstrators

a. MLK’s Easter demonstration in Birmingham led Bull Connor to use fire hoses on children

b. This led to Civil Rights Act of 1964, then 1965 Voting Rights Act

3) Klarman XE "Klarman"  argues that Brown’s effect was accidental and perverse – led to massive hostility in the South and to progressive social change b/c of northern reaction

b. Green v. County School Board TA \l "Green v. County School Board" \s "Green v. County School Board" \c 1 ; 1968; school choice not leading to integration isn’t good enough

1) Court says that Brown TA \s "Brown v. Board of Education of Topeka (Brown II)"  requires that schools be transformed from dual systems (black and white) to unitary systems (one type of school, indifferent to race)

2) See: all these terminologies map onto state action/not state action and public/private

3) Where housing patterns weren’t segregated, neighborhood schools were required; this quickly desegregated many rural southern towns – problem was cities with segregated neighborhoods

c. Swann v. Charlotte-Mecklenburg TA \l "Swann v. Charlotte-Mecklenburg" \s "Swann v. Charlotte-Mecklenburg" \c 1 ; busing XE "Busing"  required to integrate schools w/residential segregation

1) Court: where there was de jure segregation, district courts empowered to actually integrate b/c de facto segregation results from de jure segregation (a Brown violation)

2) Green TA \s "Green v. County School Board"  (neighborhood schools) was effective @ rural districts; Swann TA \s "Swann v. Charlotte-Mecklenburg"  @ urban districts w/ suburban schools (busing XE "Busing" ): 60% of blacks in S went to white-majority schools, 30% in N & W

d. Keyes v. School District No. 1, Denver, Colo. TA \l "Keyes v. School District No. 1, Denver, Colo." \s "Keyes v. School District No. 1, Denver, Colo." \c 1 ; U.S. 1973; once you prove de jure segregation in a meaningful portion of the distinct, the district judge can order “meaningful relief”:

1) Once there’s de jure segregation somewhere, the whole district is presumed to have participated and to be tainted, so Swann TA \s "Swann v. Charlotte-Mecklenburg"  presumption kicks in

2) Like Swann, once there is some de jure segregation, all de facto segregation is illegal and must be remedied (by busing XE "Busing" , for example)

a. Busing XE "Busing"  was never very popular, but many cities ordered it after Keyes TA \s "Keyes v. School District No. 1, Denver, Colo." 
e. Milliken v. Bradley TA \l "Milliken v. Bradley" \s "Milliken v. Bradley" \c 1 ; U.S. 1974; court retreats from Keyes and doesn't require busing XE "Busing"  to burbs [466]

1) Court plan to bus b/w city (Detroit) and suburbs here means ignoring lines b/w districts

a. Only the district w/de jure segregation can be bused

2) Swann TA \s "Swann v. Charlotte-Mecklenburg"  and Keyes TA \s "Keyes v. School District No. 1, Denver, Colo."  on one hand and Milliken TA \s "Milliken v. Bradley"  on the other is a bad combination from a policy perspective; it maximizes segregation of public schools by giving whites safety in the suburbs

f. Missouri v. Jenkins TA \l "Missouri v. Jenkins" \s "Missouri v. Jenkins" \c 1 ; (Kansas City); can’t better schools by increasing funding and ordering a tax increase to pay for it (District judge calls every school a ‘magnet school’)

1) OK City case – how to know when bussing can end?  Court:

a. School board has been in good faith compliance with district court plan for a reasonable period of time

b. Vestiges of de jure segregation have been eliminated to the extent practicable

g. Patterns over 50 years: wealthier people leave cities and move to the suburbs (white flight) 

1) Hasn’t necessarily fixed segregated schools, especially in the N and W

2) Hard to argue at this point that Brown TA \s "Brown v. Board of Education of Topeka (Brown I)"  etc. really helped black kids in schools

3) On the other hand, it’s a moral touchstone that can be used to say that Court tries to fix things

5. Race-Specific Classifications and Heightened Scrutiny

a. Korematsu v. United States TA \l "Korematsu v. United States" \s "Korematsu v. United States" \c 1 ; U.S. 1944; racial classifications that disadvantage racial minorities are suspect and subject to strict scrutiny XE "Strict scrutiny"  and in practice always get struck down (except here)

1) Rational review XE "Rationality review" : rationally related to a legitimate state purpose

2) Strict scrutiny XE "Strict scrutiny" : difference is that the fit has to be very close and purpose weighty

a. Necessary or narrowly tailored instead of rationally related, and compelling gov’t interest

3) Purpose fits so badly there’s probably more going on than protecting against espionage (racism)

4) In recent years, Court has treated ethnicity/national origin (Japanese-Americans) the same as race (African-Americans), but not clear why; for example, original understanding was different

5) Slippery slope argument – if you led the executive get away with this, what counts as wartime will expand b/c executive will push the boundaries and claim crisis to do things that o/w wouldn’t be constitutional

a. Civil libertarian view that it’s hopeless: we set standards before the war, but then we ignore them during wartime and go back and say “oops” later; maybe court should enforce these pre-commitments b/c it’s not really counter-majoritarian

b. Contrary view: in peacetime, we tend to become soft and underestimate threats; once war starts, we’re more careful and attuned to the threats and make better judgments about the tradeoffs b/w liberties and threats; we regret later b/c we suffer from hindsight bias

b. Strauder v. West Virginia TA \l "Strauder v. West Virginia" \s "Strauder v. West Virginia" \c 1 ; U.S 1880; black criminal ( disadvantaged in having all-white jury

1) Viewed as civil rights of (, not political rights of potential juror

2) Arguments for why racial statutes should be struck down:

a. Racial classifications should be presumptively unconstitutional b/c usually irrational: don’t fit well with legitimate government purpose

i. Not true – here, the government thought blacks were inferior, so didn’t want on juries

b. Immutable characteristic: not necessary or sufficient for saying who gets strict scrutiny

i. Doesn’t always make sense, and probably doesn’t explain what’s really going on

c. Dworkin XE "Dworkin"  – equality means something different today than it did in reconstruction time

i. You need a lot of faith that judicial decision-making is better than legislative decision-making; you’re taking away the democratic aspect & letting judges 2nd-guess

6. Caroline Products FN 4

a. United States v. Caroline Products TA \l "United States v. Caroline Products" \s "United States v. Caroline Products" \c 1 ; U.S. 1938; filled milk case, FN4 is most famous ConLaw FN

1) Process Theory XE "Process theory" : belief that sometimes striking down a law will make the result of the process more democratic than letting it stand would be

a. Court’s 3rd effort, after Lochner and New Deal, to develop a role: Court can’t be counter-majoritarian, but can be pro-majoritarian and pro-democratic to intervene to protect the democratic process when it’s broken, thereby enhancing democracy and majority rule

b. To have a process theory XE "Process theory"  argument, you have to have a systematic disadvantage (structural disadvantage) in the system

2) FN4 is about what the world should be and why judicial review is legitimate; 3 ¶’s: 

a. If judges substitute meaning of constitution rather than their judgment, there might be problems but the court might still feel free to get involved 

i. Won’t intervene unless… legislation on its face is within one of the first 8 A’s

b. Access: court can be counter-majoritarian when, between an undemocratic legislature and undemocratic court, might want to go with the court 

i. Corollary: if the court can’t fix the underlying problem (e.g., black disenfranchisement), court might strike down laws that would never have been passed had the problem not existed (had blacks been enfranchised)

c. Political process can be distorted not just by formal processes, but by more subtle problems that some groups will face, causing them to get less out of the political process

i. This is what you need to get at present-day racism

ii. Ackerman XE "Ackerman"  says that the difference between ‘principle’ and ‘policy’ and ‘prejudice’ is just a moral thing – principle/policy is what we think, prejudice is what we don’t

iii. Look at groups susceptible to prejudice w/characteristics that are discrete and insular
1. Discreteness: obvious to outside observers and difficult to hide (e.g., skin color)

2. Insularity: group has intense interactions w/in the group but limited interactions outside the group (e.g., Native Americans, as compared to women)

iv. Discrete vs. Anonymous, Insular vs. Dispersed: maybe you’d want to pick anonymous and dispersed groups for extra protection since they stand less of a chance than discrete and insular (e.g., gays, poor people)

7. Discrimination: Effect or Purpose?

a. Statutes trigger strict scrutiny if it doesn’t have a stated purpose or effect of disadvantaging a minority but has the same effect/purpose

1) Process vs. Results – if we care about results, then all de facto segregation subject to remedy

2) School desegregation cases look result-oriented, but court takes a stand in…

b. Washington v. Davis TA \l "Washington v. Davis" \s "Washington v. Davis" \c 1 ; U.S. 1976; disparate impact alone does not make statute unconstitutional – need discriminatory purpose (though it can be inferred)

1) EP is about process, not results: if the legislative process took no account of race, you lose

2) To show an EP violation, you have to show 1 of 2 things:

a. Race is on the face of a statute

b. Government had race in mind when statute/policy formulated (more than disparate impact)

3) Even though test may be neutral, result has something to do w/gov’t action (public schooling)

a. If you do hold government responsible, slippery slope on where to stop and you would always require racial analysis in every statute

b. Maybe remedy would not be here but the underlying problem of schooling (e.g., more $)

4) Analogy to Plessy v. Ferguson TA \s "Plessy v. Ferguson" : Washington v. Davis TA \s "Washington v. Davis"  says that government is being neutral when skills test interacts w/racial inequality to produce few black cops in DC; Plessy v. Ferguson TA \s "Plessy v. Ferguson"  says that segregation harms blacks, but that’s beyond government’s responsibility – government is only responsible for public activity

a. In Shelley v. Kramer TA \s "Shelley v. Kramer" , neutral government action (enforcement) interacting with private (s; court cheats and finds a constitutional violation

b. Conceptual structure of all these cases are similar – public vs. private – what government is responsible for versus what it’s not

5) Ways to attack:

a. Question the neutral part – why is the government endorsing it?

b. Question whether it’s truly private – in Plessy TA \s "Plessy v. Ferguson" , the laws create stigma and exacerbate problems; in school cases, government action has contributed to segregated housing patterns; in Davis TA \s "Washington v. Davis" , government action (e.g., schooling) led to the underlying problem

c. Practical application:

1) When courts are trying to figure out if there’s a racially discriminatory purpose, could we understand this law as existing if there was no thought of race?  

a. If not, we’ll attribute a racial purpose to the legislature; if so, they’re off the hook

2) Yick Wo v. Hopkins TA \l "Yick Wo v. Hopkins" \s "Yick Wo v. Hopkins" \c 1 ; U.S. 1886; arguably neutral statute struck down b/c whites get approved and Chinese get turned down w/no other plausible argument as to why [519]

3) Gomillion v. Lightfoot TA \l "Gomillion v. Lightfoot" \s "Gomillion v. Lightfoot" \c 1 ; U.S. 1960; unconstitutional for AL to redraw city shape from a square to 28-sided figure to remove blacks from the Tuskegee city limits for voting purposes [521]

4) Village of Arlington Heights v. Metropolitan Housing Development Corp. TA \l "Village of Arlington Heights v. Metropolitan Housing Development Corp." \s "Village of Arlington Heights v. Metropolitan Housing Development Corp." \c 1 ; U.S. 1977; court accepts town’s race-neutral explanation that it doesn’t want group homes [523]

a. (’s usually have a hard time in 1-shot cases like Arlington Heights – if no pattern, you need disparate impact plus something else

5) Hunter v. Underwood TA \l "Hunter v. Underwood" \s "Hunter v. Underwood" \c 1 ; U.S. 1985; AL disenfranchisement of those convicted of ‘crimes of moral turpitude’ invalid b/c purpose was to disenfranchise blacks [521]

a. Causation: in addition to disenfranchising blacks, purpose was also to disenfranchise poor (even poor whites) – mixed purpose, but doesn’t matter what else was taken into account

d. If discriminatory purpose but no discriminatory effects (e.g., any segregation law – ‘separate but equal’), Court first ducked the issue in Brown TA \s "Brown v. Board of Education of Topeka (Brown I)"  by saying that there is a discriminatory effect 

1) Loving v. Virginia TA \l "Loving v. Virginia" \s "Loving v. Virginia" \c 1 ; U.S. 1967; court strikes down VA anti-miscegenation law

a. Law & effects phrased in race-neutral terms; again, Court ducks by saying unequal effects

2) Palmore v. Sidoti TA \l "Palmore v. Sidoti" \s "Palmore v. Sidoti" \c 1 ; U.S. 1984; court strikes down rule on interracial adoption (reversing custody assignment based on interracial marriage), even though racially symmetrical [513]

e. Evolution on how the court deals with seemingly neutral laws:

1) Plessy TA \s "Plessy v. Ferguson" : harmful stigmatic effect, but they don’t count b/c it’s private, so it’s fine

2) Brown TA \s "Brown v. Board of Education of Topeka (Brown I)" : bad effects, but we’re now going to call them public, so unconstitutional

3) Palmore TA \s "Palmore v. Sidoti" : not even going to ask about effects, but since race is taken into account by government, that is enough

8. Race-Based Affirmative Action

a. After Washington v. Davis TA \s "Washington v. Davis" , it doesn’t look like the idea is to eradicate baseline inequality; 3 possible EP rules:

1) Anti-classification (colorblindness): government isn’t allowed to take race into account at all

a. Purpose only – 4 justices here; country is closest to here at the moment

2) Anti-discrimination (asymmetrical): what is forbidden is government using race to disadvantage minority groups

a. Purpose and effects – 4 justices here; AA would be permitted

3) Anti-subordination: EP should be concerned w/the underlying inequality (different status b/w blacks and whites as a group)

a. Effects only – 0 justices here; AA would be mandatory

b. Bakke v. Regents of the U. of Cal. TA \l "Bakke v. Regents of the U. of Cal." \s "Bakke v. Regents of the U. of Cal." \c 1 ; UC Davis Med AA quota program struck down (1st SC AA case)

1) Court split 4-4-1; Powell XE "Powell"  (middle) writes opinion that becomes standard (AA ok if not quota):

a. Strict scrutiny has to apply to all racial classifications, even if beneficial

b. 2 compelling justifications for narrowly tailored: 

i. Remedying specific and identifiable past discrimination against a group by the institution that running the AA program (but not remedying societal discrimination) 

ii. Attaining a diverse student body [in education context; used in Michigan Law case]

2) If an exclusive preference (e.g., no Jews), Court would strike down under ‘real’ strict scrutiny

c. Other main areas of AA program litigation is employment context

1) City of Richmond v. J.A. Croson Co. TA \l "City of Richmond v. J.A. Croson Co." \s "City of Richmond v. J.A. Croson Co." \c 1 ; U.S. 1989; can create AA plans, but to pass they must be narrowly tailored and need compelling interest (e.g., past discrimination by that locality)

2) Adarand Constructors, Inc. v. Pena TA \l "Adarand Constructors, Inc. v. Pena" \s "Adarand Constructors, Inc. v. Pena" \c 1 ; U.S. 1995; strict scrutiny – constitutional only if narrowly tailored and compelling government interests

3) Court doesn’t comment in either case on diversity interest in Bakke – remedial gives a cutoff

4) Scalia XE "Scalia" /Thomas XE "Thomas"  won’t be happy with any group-based AA program, since there’s a mismatch between those harmed and those benefiting

5) O’Connor XE "O’Connor"  goes a little further but not sure how much – she requires narrowly tailored

6) Colorblind solutions like “top 10% plan” done at U of Texas work

d. Result: little or no room for AA any more except higher education; either O’Connor XE "O’Connor"  will vote w/ Scalia XE "Scalia" /Thomas XE "Thomas"  or program will be extremely narrowly tailored & not leave much room for anything

1) Grutter v. Bollinger TA \l "Grutter v. Bollinger" \s "Grutter v. Bollinger" \c 1 ; U.S. 2003; race as a ‘plus’ factor in Michigan Law admissions is ok

a. Law school program designed to pass Bakke TA \s "Bakke v. Regents of the U. of Cal."  test; ‘soft variable’ – 1 factor among many

b. Court reaffirms Powell XE "Powell" ’s Bakke TA \s "Bakke v. Regents of the U. of Cal."  opinion – narrowly tailored AA programs in educational setting to achieve diversity are okay

2) Gratz v. Bollinger TA \l "Gratz v. Bollinger" \s "Gratz v. Bollinger" \c 1 ; U.S. 2003; U of Michigan undergrad ‘point’ system that gave 20 (of 150) points to minorities invalidated

F. EQUAL PROTECTION III: EXTENDING THE PARADIGM TO GENDER

1. Gender Classifications I: Illegitimate Stereotypes

a. Court decided in 70s that gender would be treated more like race classifications; why?

1) Not originalism: people who wrote 14th A did not have gender in mind

2) Process theory XE "Process theory" : women face some specific barriers in the political process, but not much

3) Immutable characteristic: no relationship on ability to perform or contribute to society, so no

4) Race: court’s vision of multicultural is integrationist; could also try to preserve and celebrate it

5) Gender: largely integrationist (get rid of the differences), but not in all contexts

a. Race EP is more important than gender EP, based on timing of intervention and stage of the process where the court got involved

b. Court is ahead of the curve in the race context, but a bit behind in the gender context

b. Structure of gender EP:

1) Court strikes down any gender classification regardless of whether it hurts or helps women based on getting rid of stereotyping; a few exceptions:

a. Remedial AA: court has been open to some remedial AA on gender basis

b. Natural or permissible differences, usually related to pregnancy or physiological difference between sexes: in some cases, government can classify on gender (separate bathrooms)

2) Reed v. Reed TA \l "Reed v. Reed" \s "Reed v. Reed" \c 1 ; U.S. 1971; gender preference on administering intestate estate struck down as “arbitrary” (by 1976, intermediate scrutiny for gender classifications)

c. Craig v. Boren TA \l "Craig v. Boren" \s "Craig v. Boren" \c 1 ; U.S. 1976; Test for intermediate scrutiny: fit between means & ends; classification must be “substantially related [fit] to an important [end] gov’t interest”

1) In practice, heightened scrutiny strikes down most, rationality review XE "Rationality review"  strikes down few, and intermediate scrutiny strikes down some, so it’s hard to predict what will happen

d. Unless 1 of 2 categories above, usually struck down; examples:

1) Frontiero v. Richardson TA \l "Frontiero v. Richardson" \s "Frontiero v. Richardson" \c 1 ; U.S. 1973; allowing male servicemen to declare spouses dependents but requiring females to show proof of >50% support fails; Brennan argues “close scrutiny”

a. Comes from the stereotype that women are reliant on their husbands but not vice versa

b. Court looking at long-term effect of teaching people that these arrangements are proper

2) Orr v. Orr TA \l "Orr v. Orr" \s "Orr v. Orr" \c 1 ; U.S. 1979; AL statute that divorced husbands but not wives have to pay alimony struck down b/c of illegitimate stereotype of saying that man should be breadwinner [609]

3) Mississippi University for Women v. Hogan TA \l "Mississippi University for Women v. Hogan" \s "Mississippi University for Women v. Hogan" \c 1 ; U.S. 1982; allowing only women to nursing school enforces stereotype of women’s job; can lead to lower long-term wages / women’s roles [608]

4) Standing: almost anyone can have standing if they can show some harm, even if the harm is unrelated to questioned part of the statute

2. Gender Classifications II: Affirmative Action, “Natural” Differences 

a. Long-term project of court is to get rid of gender stereotypes/classifications

1) Generalization alone is enough to get it struck down; 2 things it doesn’t care about:

a. Accuracy of statistics

b. Whether immediate effect of laws are to benefit women or not (most do benefit)

2) We want to get towards where men and women are treated the same (similar to race)

b. Affirmative Action cases:

1) Califano v. Goldfarb TA \l "Califano v. Goldfarb" \s "Califano v. Goldfarb" \c 1 ; U.S. 1977; denial of social security benefits to widower unconstitutional b/c based on ‘archaic generalizations’

a. Consistent w/race AA cases: all but somewhat narrowly-tailored remedial AA programs should be shut down b/c they hurt women in the long run (similar to blacks)

2) Califano v. Webster TA \l "Califano v. Webster" \s "Califano v. Webster" \c 1 ; U.S. 1977; Granting females higher monthly old-age benefits upheld as designed to compensate women for past economic discrimination

a. Legislative history convinces justices that it’s to remedy prior wage discrimination, so okay

c. Natural differences or ‘real differences’ category – court will accept some things in this category

1) Geduldig v. Aiello TA \l "Geduldig v. Aiello" \s "Geduldig v. Aiello" \c 1 ; U.S. 1974; Court allows state law that covers many things but not pregnancy-related expenses as not gender classification b/c it cuts across gender lines [601]

a. Washington v. Davis TA \s "Washington v. Davis"  Q: could they have come to this conclusion w/o thinking about gender?  Alternately, could you have the statute if you were to switch the genders?

b. Pregnancy is a natural difference, so although it’s a gender classification it doesn’t necessarily flunk EP b/c of the nature of it

c. Pregnancy discrimination act (Title VII): pregnancy discrimination is the same as other types of gender discrimination

i. Courts have allowed some special benefits for pregnancy (e.g., leave), but it’s not okay to exclude pregnancy when including other health benefits

2) Michael M. v. Sonoma County Superior Court TA \l "Michael M. v. Sonoma County Superior Court" \s "Michael M. v. Sonoma County Superior Court" \c 1 ; U.S. 1981; Court upholds law that only male (not female) can be convicted of statutory rape [621]

a. Court says no EP violation; substantially related to important government purpose of preventing pregnancy

b. Maybe the real reason is that statutory rape laws are often used to enforce real rape that would be difficult to prove

3) Rostker v. Goldberg; U.S. 1981; court allows women to be excluded from draft [620]

a. Fine line b/w understanding combat exclusion as natural difference and bad stereotype

d. United States v. Virginia TA \l "United States v. Virginia" \s "United States v. Virginia" \c 1 ; U.S. 1996; 7-1 vote to strike down VA policy of VMI and separate VWIL

1) Ginsburg: intermediate-plus scrutiny (or strict-minus); somewhere in between

2) Defending gender-based government action requires “exceedingly persuasive justification” in addition to heightened scrutiny standard

G. FUNDAMENTAL RIGHTS I: ORIGINS AND PROPERTY RIGHTS

1. The Rise and Demise of Lochner
a. EP (equality) deals with individual rights; Due Process (liberty) deals with protecting individuals from being disadvantaged

b. 2 phases of DP rights:

1) Economic (e.g., Lochner): freedom of (, economic liberty, laissez-faire (but not since 1937)

2) Privacy (e.g., Roe v. Wade): contraception, abortion, sodomy, right to die

c. 2 debates since the beginning of judicial review:

1) Enumerated rights

2) Whether government should be involved in regulating economic liberty – property rights?

a. One right has been see as the most intrinsic – property right or economic liberty right that prohibits government from redistributing wealth

d. Calder v. Bull TA \l "Calder v. Bull" \s "Calder v. Bull" \c 1 ; U.S. 1798; can justices strike down statutes based on natural law XE "Natural law" ?

1) Natural law XE "Natural law" : a right that’s not in the constitution that could trump a statute

e. Lochner v. New York TA \l "Lochner v. New York" \s "Lochner v. New York" \c 1 ; U.S. 1905; strikes down a law that set max hours for bakers saying that DP includes freedom of ( (economic regulation not allowed)

1) Court upholds a similar law about miners – why different b/w bakers and miners?

a. Danger: mining is dangerous (in a legal context) in a way that baking is not

b. Disadvantaged class: Court also lets the regulation stand if type of employee is especially vulnerable to bargaining process (e.g., women in laundries [Muller v. Oregon TA \l "Muller v. Oregon" \s "Muller v. Oregon" \c 1 , 720])

2) Here, Court is saying that bakers won in the political process, so fights against that

3) This is not just pandering to business interests or libertarian ideology, but allows regulation as long as government’s purpose is really public safety and not wealth redistribution

a. Similar to Dormant Commerce Clause or Sunstein’s Rationality Review XE "Rationality review"  – no rqm’t to state public-regarding purpose (or have one), but not just pander to politically-powerful groups

i. Look to see if there’s a legitimate purpose or if it’s just an interest-group payoff deal

ii. Sunstein wants a public-regarding purpose at all times; helping unions could be a public-regarding purpose, so that redistribution to unions or poor people would be ok

b. Problem w/Lochner TA \s "Lochner v. New York"  court is that their definition of public-regarding purpose was missing many legitimate things

4) 2 types of critiques:

a. Affirmative action: private segregation or disparities are not private, b/c government had a hand in creating them in the first place and can be held responsible

b. Omission: so long as the government has the capacity to fix an inequality, government can be held responsible for the omission (if A had originally, giving back from B is neutral)

f. Substantive Due Process

1) Externalist: pressure from super-majority of people behind more regulation; FDR’s threat to pack court; depression drags on, people think laissez-faire economic policy isn’t working

2) Internalist: Justices become more and more influenced by realist and progressive thought to attack public/private distinction and make the market immune from government intervention

3) Challenge to the idea of government neutrality about the economy; once you realize gov’t can never be neutral, you have a political debate on the merits of type/amount of gov’t regulation

a. New Dealers wanted to get rid of natural law XE "Natural law"  and increase government regulation

b. Erie v. Tompkins TA \l "Erie v. Tompkins" \s "Erie v. Tompkins" \c 1 ; 1938; overrules Swift v. Tyson & gets rid of idea that there is federal common law akin to natural law; the only law comes from legislatures, state common law

g. Timeline:

1) 1905-1920: immediate post-Lochner period; court was fairly permissive to finding economic regulation was legitimate exercise of state police power, regulation of health and welfare, etc. 

2) Mid-1920s-1930s: court become much more restrictive and >200 federal/state laws struck down for violating economic liberty under Lochner TA \s "Lochner v. New York"  (min wage, max hours, business entry, etc.)

a. Court was regulating 3 spheres of existence:

i. National power – Commerce Power

ii. State power – what states have left after Congress is limited under Commerce Power

iii. Complete Privacy – neither national nor state government can regulate

3) With the 1937 ‘switch in time’ (J. Roberts), court switches on both sides of sides of the line (Commerce and Substantive DP)

a. This isn’t just Court bowing to FDR’s court-packing plan; it’s more about internal evolution, as Court sees economy becoming more nationalized

b. Atkins TA \l "Atkins" \s "Atkins" \c 1  (rejects min wage) vs.  TA \s "West Coast Hotel Co. v. Parrish" West Coast Hotel (upholds min wage) 

i. Atkins TA \s "Atkins" : it’s the employer’s $ in the natural sense

ii. West Coast Hotel Co. v. Parrish TA \s "West Coast Hotel Co. v. Parrish" ; U.S. 1937; upheld minimum wage for women b/c it’s employee’s $ in the natural sense (entitlement has shifted), so letting employer keep it is illegitimate & government has to put the $ back where it belongs (Lochner’s TA \s "Lochner v. New York"  over)

iii. How do you know which is the subsidy? Whoever was entitled in the first place

iv. Common structure about public/private in all different spheres

c. No more Substantive DP or Lochner TA \s "Lochner v. New York" ; now Sub DP looks like EP: all economic regulation subject to rationality review XE "Rationality review"  under DP & EP (rationally related to legitimate state interest)

d. Hard to tell between EP and Sub DP challenges

i. For example, Williamson v. Lee Optical TA \s "Williamson v. Lee Optical" : opticians argue that this violates EP rights (they as a group are being treated worse than ophthalmologists as a group) and Sub DP problem (that law prevents them from earning a living, period)

ii. Most fail under rationality review anyway, so court doesn’t distinguish

H. FUNDAMENTAL RIGHTS II: PROTECTING THE POOR

1. Welfare Rights I: FREP (Fundamental Rights Equal Protection)

a. Doctrine: hybrid of fundamental rights for Sub DP and EP from protecting some groups from being treated worse than other groups (now plays only a trivial role)

1) Structure of doctrine: 2 quasi-wrongs make a constitutional right: 

a. Discrimination against poor is a quasi-wrong and sterilization is at least a quasi-wrong

b. Each alone would not be a constitutional violation, but the 2 together grant a right

b. Skinner v. Oklahoma TA \l "Skinner v. Oklahoma" \s "Skinner v. Oklahoma" \c 1 ; U.S. 1942; Court strikes down OK 3-strikes law that leads to sterilization

1) Douglas: this is a basic civil right of man (like a natural law strategy), so implied

a. First time since Lochner TA \s "Lochner v. New York"  that the court is willing to make up (imply) a right – this is a personal, not an economic liberty, right

b. They don’t say that government can’t sterilize anyone (not strict EP analysis), but just that you can’t treat one group differently from another

2) In reality OK will not sterilize all repeat embezzlers (most have political clout), so, this might work well in protecting the less-powerful the same as the more-powerful against sterilization

3) From here on, the Court is concerned w/protecting the poor and making their lives better

a. Process Theory XE "Process theory"  (Caroline Products FN4): they can’t invest enough in making campaign contributions, they don’t vote as much

c. Edwards v. California TA \l "Edwards v. California" \s "Edwards v. California" \c 1 ; U.S. 1941; Court strikes down law preventing poor from entering CA on basis of ‘right to travel’ and dormant commerce clause [669]

1) Not many facially neutral laws that disadvantage the poor; many have a disparate impact

2) Usually an argument about a government omission; not responsible to help, but not to harm

3) Difference b/w negative (no harm) and positive (help) rights

d. Harper v. Virginia State Board of Elections TA \l "Harper v. Virginia State Board of Elections" \s "Harper v. Virginia State Board of Elections" \c 1 ; U.S. 1966; Court uses Skinner logic to find poll tax is “capricious or irrelevant” and violates EPC – poll taxes disadvantage poor more than wealthy

1) Voting as quasi-right: Court never says that voting in state elections is required for everyone, but it can’t discriminate by treating people differently (poll tax is discriminatory to poor)

e. Griffin v. Illinois TA \l "Griffin v. Illinois" \s "Griffin v. Illinois" \c 1 ; U.S. 1956; state must provide poor ( a transcript if necessary to adequate appeal

1) No requirement of state-court appeal, but quasi-fundamental; still need other half – poor are disadvantaged by having to pay for trial transcript

f. Douglas v. California TA \l "Douglas v. California" \s "Douglas v. California" \c 1 ; U.S. 1963; state cannot deny counsel to indigent ( on appeal

1) No right to appeal period, but fundamental right so you can’t discriminate if you provide one

g. Extrapolate from these cases that you can’t exclude poor people from certain core benefits by charging them for the benefits or by letting the market define the price (c.f. Washington v. Davis TA \s "Washington v. Davis" )

1) Has to be something connected to a fundamental right – e.g., voting, education

2. Welfare Rights II: Road Not Taken 

a. Judicial empowerment of welfare rights as a bad idea:

1) Welfare states that do exist (e.g., Scandinavia) are a result of legislative decisions 

2) Positive/negative rights: complicated distinction; not just spending vs. negative right 

3) Judicial competence: Courts are generally ill-suited to poly-centric decision-making

a. The right to prioritize policies seems to get to the core of democracy

b. Sunstein: can’t enforce rights on an individual basis; interest in SA’s ‘middle road’ between non-enforcement and total enforcement

4) Boddie v. Connecticut TA \l "Boddie v. Connecticut" \s "Boddie v. Connecticut" \c 1 ; U.S. 1971; court invalidates state requirement that divorcees pay fees

a. Similar to FREP, but government has a monopoly over divorce (similar to Harper w/voting)

b. Dandridge v. Williams TA \l "Dandridge v. Williams" \s "Dandridge v. Williams" \c 1 ; U.S. 1970; welfare rights aren’t fundamental rights [671]

c. Lindsey v. Normet TA \l "Lindsey v. Normet" \s "Lindsey v. Normet" \c 1 ; U.S. 1972; decent shelter isn’t a fundamental right

d. U.S. v. Crass TA \l "U.S. v. Crass" \s "U.S. v. Crass" \c 1 ; 1973; it’s okay to charge a fee to file bankruptcy (government monopoly)

e. M.L.B. v. S.L.J. TA \l "M.L.B. v. S.L.J." \s "M.L.B. v. S.L.J." \c 1 ; U.S. 1996; state cannot condition appeals from terminations of parental rights on payment of fees to prepare a record; FREP is just about court access and costs

b. San Antonio Independent School District v. Rodriguez TA \l "San Antonio Independent School District v. Rodriguez" \s "San Antonio Independent School District v. Rodriguez" \c 1 ; U.S. 1973; TX property tax scheme to pay for schools upheld; despite some state leveling, there is a big discrepancy b/w different districts 

1) Debate b/w Powell XE "Powell" ’s majority (only enumerated rights, not including education) and Marshall’s dissent (nexus theory of constitutional rights)

c. Plyler v. Doe TA \l "Plyler v. Doe" \s "Plyler v. Doe" \c 1 ; U.S. 1982; TX cannot deny public education to children of illegal aliens

1) No requirement for gov’t to do anything for illegal aliens, since they’re lucky not to be deported

2) When you put together everything, you get a victory, but not sure where it comes from

a. Basically, the justices just can’t help but strike down a stupid law

3) Legal aliens are something like a quasi-suspect class – their constitutional status is one of the few places where federal and state government can treat them differently

a. Federal government can do almost anything since it can exclude them from the country

b. States cannot treat aliens and non-aliens differently; sometimes called federal preemption

d. Not necessarily grounded in DPC

1) So, fundamental rights, unenumerated rights, substantive DP rights are all the same thing…

I. FUNDAMENTAL RIGHTS III: MODERN PRIVACY

1. Privacy and Contraception

a. After the demise of Lochner TA \s "Lochner v. New York"  and the New Deal, the court is willing to make up unenumerated rights and hook them to DP

b. Griswold v. Connecticut TA \l "Griswold v. Connecticut" \s "Griswold v. Connecticut" \c 1 ; U.S. 1965; CT cannot criminalize contraceptive use by married couples b/c of a privacy right within penumbra of Bill of Rights

1) Justices would probably have said DP, but Lochner era made them a little squeamish

2) This is more like taking a few general rights and saying that they add up to privacy right

3) Black’s dissent calls the law “uncommonly silly,” but can’t find a reason to strike it down

4) How else could it have been challenged? 

a. Vagueness / unbridled discretion: law applied only to poor people who went to clinics

b. FREP: racial minorities, so maybe quasi-suspect class, but state would say race-neutral

c. Gender EP: men could use condoms, so this only goes to women

5) Right drawn here has to be tied to martial sex related to procreation

c. In Griswold TA \s "Griswold v. Connecticut"  et al., Court decides to deregulate the bedroom

1) Eisenstadt v. Baird TA \l "Eisenstadt v. Baird" \s "Eisenstadt v. Baird" \c 1 ; U.S. 1972; unconstitutional to prohibit not just use, but also sale/distribution; and not just to married couples, but anyone [821 #5] 

a. Doesn’t matter if married or unmarried, bedroom or not

2) Kerry v. Population Services TA \l "Kerry v. Population Services" \s "Kerry v. Population Services" \c 1 : ban on sale is same as ban on use in martial bedroom

3) Skinner v. Eisenstadt TA \l "Skinner v. Eisenstadt" \s "Skinner v. Eisenstadt" \c 1 : right to reproduce; right of reproductive autonomy – right to choose whether or not to have children

4) Right of privacy means 1 of 2 things:

a. Seclusion – some place government can’t enter (like bedroom)

b. Secrets – you’re allowed to keep some things from government or other citizens

5) Nothing in constitution protects reproductive autonomy in particular, and nothing about privacy talks about reproductive autonomy (nothing about secrets or seclusion)

a. All that’s left is freedom or liberty, every law has some impact on liberty, so it’s up to court to decide when government can interfere

2. Abortion I: Roe and Casey
a. While Griswold TA \s "Griswold v. Connecticut"  granted a right to reproductive autonomy, Roe was a larger step b/c it applied to many more states than Griswold (just 4 outliers)

b. Roe v. Wade; U.S. 1973; liberty or autonomy right (right to privacy) outweighs state interest in health of women / potential human life of fetus

1) Not sure where it is, but there’s a privacy right in the constitution that’s broad enough to encompass a woman’s right to choose

2) Analysis is like a balancing test: woman’s liberty interest in choosing to terminate pregnancy vs. 2 state interests (health of mother/life of fetus)

a. Liberty interest stays the same while the state interests grow with the length of pregnancy until they are stronger than the liberty interest at some point

b. <1st trimester, judgment of physician; >1st trimester, state may regulate to the point of ‘reasonably relating’ to protecting health; >viability, state may regulate or proscribe except where necessary to protect woman’s life/health

3) Discussion about the word “person” – is this a pre-natal or post-natal term?

a. By drawing the line at viability, fetus becomes more like a human life at that point and then has more rights

b. Even after viability, the threat to woman’s health still outweighs fetus, so fetus still has to count somewhat less than a human life

4) Alternate interpretation: Roe best defended on gender EP grounds

a. Justices in plurality also mention the gender EP argument, so maybe a majority would support this paradigm, but it’s still a substantive DP paradigm that controls

b. Argument: banning abortion singles out women for a compelling disadvantage that would never be imposed on men

i. Forcing women to finish their pregnancy is basically the state co-opting their bodies

ii. Also, reinforces bad stereotype that women are natural child incubators

c. Violinist example – no duty to rescue in morality or tort or criminal law, so woman should have the ability to unplug herself

i. By analogy, it’s not the pregnant woman’s responsibility to keep the fetus alive, even though she’s the only one that can do so

ii. Difference: in the abortion case, the mother has taken on a special responsibility to the fetus by having sex and getting pregnant (rape is different, clearly)

iii. We have to think about what is the ‘natural state of affairs’ – it’s easier to justify unhooking an unconscious violinist; harder to say with a drowning person; with abortion, it depends on how you view the natural state of mothers (in between)

d. To get to a gender-blind argument, you need to get to stigmatic harm – centrality of motherhood in a woman’s life

5) Summary – 2 ways of framing abortion rights:

a. Right of mother to get rid of child: question is when fetus is viable

b. Gender EP: switches the question from when a fetus becomes a human being to what duty a woman assumes, the role of a woman, and the way it reflects gender stereotypes

c. Political and social consequences of Roe

1) Court in Roe TA \s "Roe v. Wade"  thinks it’s doing what Brown court did – sees how the country is going and tries to get the country there faster

a. In Brown, the court generally got it right where the country was heading; in Roe, it’s not clear that the court got it right – there’s not major opinion shifts since 1973

2) There’s an empirical debate about effect on # of abortions performed – pro-choice people say that it changed illegal abortions to legal ones, but that’s it; others would say #s increased

3) One thing that is clear is that Roe made abortions safer – more legal and less illegal

4) Primary political effect of Roe was to mobilize pro-lifers at the national level, ultimately leading to the rise of the religious right

d. Planned Parenthood of Southeastern Pennsylvania v. Casey TA \l "Planned Parenthood of Southeastern Pennsylvania v. Casey" \s "Planned Parenthood of Southeastern Pennsylvania v. Casey" \c 1 ; U.S. 1992; viability is line of when state can and can’t criminalize abortion 
1) Plurality opinion is about Roe and role of stare decisis XE "Stare decisis" 
a. Overruling Roe TA \s "Roe v. Wade"  would significantly weaken the court’s power b/c it would be seen as making political decisions based on which judges were appointed & would lose legitimacy

b. 2 questions implicit in that claim:

i. What’s the distinction b/w law and politics?

1. On the law end, mechanical interpretation and judgment; on the politics end, ‘will’

2. This is like a summary of what we’ve done the whole semester

ii. Does the court’s legitimacy depend on doing something called law rather than something called politics?

1. Court presents itself as a nonpolitical institution so it will be respected as such

2) Huge disappointment and shock for abortion opponents; Roe affirmed

3) Trimester framework of Roe rejected: state may not prohibit before viability, may regulate or proscribe after viability (but post-viability available if necessary to protect health/life of mother)

4) “Undue burden” analysis on state interference

e. Legitimacy of Sup Ct and judicial review: Court in Casey said that if Americans didn’t see a distinction b/w law and politics they’d have gotten rid of the Sup Ct yesterday

3. Abortion II: funding and constitutional conditions

a. 2 types of cases test limits in right created by Roe TA \s "Roe v. Wade"  and Casey TA \s "Planned Parenthood of Southeastern Pennsylvania v. Casey" 
1) Funding – unconstitutional conditions problem XE "Unconstitutional conditions problem" : government links benefit w/deprivation of right

a. These are hard cases, but court says government is allowed use funding to discourage

i. Not easy case – why is an allocation sanction different than criminal sanction?

ii. On the other hand, is a poor woman worse off?  State could decide not to fund at all

b. Traditionally, allocation sanctions just don’t count as a way of violating the constitution

i. Greater power (right to offer job) includes the lesser power (right to restrict speech)

ii. McAuliffe v. Mayor of New Bedford TA \l "McAuliffe v. Mayor of New Bedford" \s "McAuliffe v. Mayor of New Bedford" \c 1 ; Mass. 1892; Holmes says that police officer fired for his political views loses b/c he “may have a constitutional right to talk politics but he has no constitutional right to be a policeman”

c. In some cases, though, restrictions do violate individual rights (unconstitutional conditions)

2) Abortion restriction: to what extent can government place barriers b/w women and abortions

b. Maher v. Roe TA \l "Maher v. Roe" \s "Maher v. Roe" \c 1 ; U.S. 1977; state law funding childbirth but not abortion upheld

1) Court says Roe doesn’t limit state’s ability to make a value judgment (it only prevents criminalization of abortion) – state can fund one thing and not another

2) Harris v. McRae TA \l "Harris v. McRae" \s "Harris v. McRae" \c 1 ; U.S. 1980; upheld “Hyde Amendment” – same on federal level

3) Argument against this is FREP: person has a right to an abortion, so government cannot take away the entitlement

a. This loses – government is not harming the women – they’re no worse off

b. Webster v. Reproductive Health Services TA \l "Webster v. Reproductive Health Services" \s "Webster v. Reproductive Health Services" \c 1 ; U.S. 1989; ban on use of public facilities for abortions upheld; Court says it might be different if socialized medicine

c. Criticisms:

1) Government is not responsible for market (private) harms; omission = prohibition

2) Government is actively responsible for your poverty in the first place b/c of common law rules and some regulations

d. Examples

1) South Dakota v. Dole TA \s "South Dakota v. Dole" ; U.S. 1987; loss of highway funds unless 21 drinking age upheld as legitimate and germane to state interest (safe travel) 

a. By contrast, saying that you had to be a Democrat would be an unconstitutional condition

2) Sherbert v. Verner TA \l "Sherbert v. Verner" \s "Sherbert v. Verner" \c 1 ; U.S. 1963; coercive for state to deny unemployment benefits to those who won't work on Saturdays

3) Nat’l endowment for the Arts v. Mapplethorpe TA \l "Nat’l endowment for the Arts v. Mapplethorpe" \s "Nat’l endowment for the Arts v. Mapplethorpe" \c 1 ; can Congress condition art funding on rules?

4) How do we know which conditional offers are okay and which are unconstitutional conditions?

a. Depends on what the baseline is

5) Rust v. Sullivan TA \l "Rust v. Sullivan" \s "Rust v. Sullivan" \c 1 ; U.S. 1991; gov’t can be non-neutral, but need to know natural state of affairs

e. What is the relevant baseline?

1) Stronger connection/nexus b/w government benefit offered and nature of constitutional string attached, more likely Court will see it as ok; less related, more likely unconstitutional condition

2) Nollan v. California Coastal Commission TA \l "Nollan v. California Coastal Commission" \s "Nollan v. California Coastal Commission" \c 1 ; U.S. 1987; policy of conditioning grants on giving easements struck down as not furthering “the end advanced as the justification”

a. Nexus is viewing the ocean; easement has nothing to do with viewing; if CA had asked for a viewing spot rather than easement, that would have been okay (closer relationship)

3) How you see it all depends on what the baseline is…

4) Government provides a # of things that aren’t in the ‘natural state’ of things; problems: 

a. Not that useful b/c you need an intuitive sense of relatedness

b. Why should it matter; really we should be concerned with magnitude (benefit vs. burden)

c. Government could always package together benefits and make them contingent on waiving a constitutional right; that seems unacceptable

d. Gov’t reshuffles/reallocates benefits and burdens, and this would be a lot of discretion

f. Steinberg v. Carhart TA \l "Steinberg v. Carhart" \s "Steinberg v. Carhart" \c 1 ; U.S. 2000; NE ban on “partial birth abortion” struck down b/c no provision for health of mother (pre-viability) and ‘undue burden’ by banning both D&E and D&X procedures

1) After Casey TA \s "Planned Parenthood of Southeastern Pennsylvania v. Casey" , gov’t can discourage abortion as long as it doesn’t do it too well (as long as not an undue burden) or it can restrict funding as long as not unconstitutional conditions problem

4. Sexual Orientation

a. Bowers v. Hardwick TA \l "Bowers v. Hardwick" \s "Bowers v. Hardwick" \c 1 ; U.S. 1986; GA criminal sodomy statute upheld using history and morality

1) Sub DP right (privacy) doesn’t protect homosexual sodomy (heterosexual sodomy not touched)

2) Majority distinguishes from Roe TA \s "Roe v. Wade" : in order to fall within DP right to privacy, activity must be related to ‘history and tradition’

a. Past DP cases (post-Lochner TA \s "Lochner v. New York" ) make sense along these lines: DP as backward-looking

b. Depends on what you call tradition, though – anything could be a tradition

i. Conservatives say to look at the most specific level: tradition as ‘permitting gay sodomy’ (no) as opposed to ‘permitting intimate relationships in the home’ (yes)

3) Even if no DP right to sodomy, still rational basis test: is there any legitimate state interest?

a. Majority in Bowers says yes: majoritarian sentiments about morality

b. Here, motivated by tangible or material harm to a 3rd party

4) 2 general points:

a. If you get rid of morals offenses, other types of laws are going to have to go too

b. Can recharacterize moral harm as 3rd-party harm based upon empirical claim about effects

5) EP issue: Court didn’t address whether GA can enforce sodomy law only against homosexuals

a. After Bowers TA \s "Bowers v. Hardwick" , EP became the prevailing strategy: EP as forward-looking

b. Distinction b/w conduct and status: can’t bar based on orientation/desire (status) while allowing the state to criminalize certain acts (conduct)

c. How to define suspect class?  History of discrimination?  Violence/social ostracism?

i. Process: access barrier?  Are they getting their fair share from the political process?

b. Romer v. Evans TA \s "Romer v. Evans" ; U.S. 1996; CO amendment denying protection to homosexuals fails rational basis test b/c no relationship to any legitimate end – motivated by animus

1) Court says rationality review, but everyone understands this isn’t ordinary rationality review

2) Same distinction as abortion funding cases – what’s the difference b/w harm and penalty?

a. Dissent argues that this is withholding a benefit, not causing harm – baseline issue

c. Lawrence v. Texas TA \l "Lawrence v. Texas" \s "Lawrence v. Texas" \c 1 ; U.S. 2003; TX homosexual sodomy statute struck down under DP rationale

1) Bowers TA \s "Bowers v. Hardwick"  reversed: violates Sub DP (not: violates EP [Romer TA \s "Romer v. Evans" ] – animus against homosexuals)

a. O’Connor XE "O’Connor"  concurrence advocates EP rationale

b. Bowers TA \s "Bowers v. Hardwick"  ( Lawrence was 17 years; really fast pace of social change

2) Leaves open gay marriage & other moral offense laws (e.g., polygamy, prostitution) challenges

a. Scalia XE "Scalia"  not convinced by these distinctions; extra-not-convinced by gay marriage distinction

b. Lawrence TA \s "Lawrence v. Texas"  has provoked some backlash, like Brown, but not as violent

3) Court takes back the idea of tradition as an important constraint on DP analysis

d. Point from a lot of these cases: constitutional law change seems to be at least as much an effect of social change than the other way around

5. Death

a. Cruzan v. Director, Missouri Department of Health TA \l "Cruzan v. Director, Missouri Department of Health" \s "Cruzan v. Director, Missouri Department of Health" \c 1 ; U.S. 1990; MO may use “clear and convincing proof” standard to pull the plug (but required to enforce valid living will)

1) Balancing interests: patient (end treatment) vs. government (2 interests: making sure patient doesn’t want to be kept alive; general interest in preserving life (irrespective of patient wishes))

2) State's interest cannot outweigh a clearly expressed patient’s liberty interest

b. Washington v. Glucksberg TA \l "Washington v. Glucksberg" \s "Washington v. Glucksberg" \c 1 ; U.S. 1997; no Sub DP right to physician-assisted suicide

1) Court says it’s only looking at general right to suicide: possibilities for future DP rights:

a. Removal/withdrawal of life support

b. Physician-assisted suicide [Dr. gives meds to patient who administers him/herself]

c. Euthanasia (voluntary or involuntary) [Dr. administers]

2) General opinion of the court: fears of coercion and abuse, so don’t want to allow much beyond palliative care yet, but are interested in learning more

3) “Dream team” of philosophers finds no moral difference b/w removing life support and physician-assisted suicide (no act/omission difference)

a. Justices more concerned with slippery slope problem

c. 2 points about Sub DP methodology:

1) Weirdness about how Sub DP rights created and how they compare to compelling interest test

2) Initial balancing test; if right identified, then strict scrutiny

d. Act/omission distinction seems to define the difference between (a) and (b) above; 2 others: 

1) Causation: doctor vs. disease as killer

2) Intent: palliative care as respecting patient’s wishes vs. intent to kill

Q: Shelly v. Kraemer and Washington v. Davis: pg 1522
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