I. Intro to Wills
A. Transfer of wealth
1. Why she we allow transfer of wealth at all?

a. Pros
i. If disallow transfer of wealth have policing problem b/c money is fungible

ii. Unfair to middle class

iii. It encourages savings

iv. Provides for dependents

v. Encourages people to produce wealth → increases productivity and wealth maximization

vi. Charitable work

vii. Take risks → ingenuity

viii. Real prop has sentimental value

ix. Incentive for younger generation to care for older generation

x. Symbolic component

b. Cons

i. Goes against egalitarian and equality ideals country founded on

ii. Breed sloth in children of wealthy

2. Testamentary freedom

a. Right to dispose of prop is rooted in positive law (not a natural right to receive what your parents had) so leg can adjust 

i. Transfer of wealth does have some public policy limitations

ii. Most states say can’t totally disinherit spouse → idea that families contribute to wealth
b. US is unique in having testamentary freedom 
i. Can disinherit your kids, which you can’t do in a lot of other countries

ii. There is a constant tension between testamentary freedom and norms and values that conflict (i.e. giving prop to domestic partner) → often these conflicting value judgments are put in law by judges

c. Limits on testamentary freedom
i. Shapira v. Union National Bank (1)

(a) Father restricts inherited wealth based on whether or not his son marries a Jewish girl, son challenges on grounds of Constitutionality (that he has Const right to freedom of marriage)

(b) Ct says that his father’s restriction on his inheritance has nothing to do with his Const freedom to marry who he wants

(1) Son can marry whoever he wants, he just might not get his inheritance if he does

(2) If father had conditioned his inheritance on divorcing his Catholic wife?

· Gov’t has PP interest in encouraging marriage → this is going to get struck down

ii. Ford v. Ford (17)
(a)  Insane daughter murders her mother, but she was beneficiary under will, brother, who was alternate beneficiary wants property

(b) Common law doctrine under Riggs v. Palmer that can’t profit from your own wrong, but majority goes with effectuating intent of the testator, trying to deter insane people doesn’t seem possible 

(1) Voluntary manslaughter disqualifies a killer from inheriting, involuntary doesn’t

(c) UPC 2-803: Effect of homicide on intestate succession, wills, trusts, joint assets, life insurance, and beneficiary designations
(a) Definitions
(1) “Disposition or appointment of property” includes a transfer of an item of property or any other benefit to a beneficiary designated in a governing instrument

(2) “Governing instrument” means a governing instrument executed by the decedent

(3) “Revocable,” with respect to a disposition, appointment, provision, or nomination, means one under which the decedent, at the time of or immediately before death, was alone empowered, by law or under the governing instrument, to cancel the designation in favor of the killer, whether or not the decedent was then empowered to designate himself (or herself) in place of his (or her) killer and or the decedent then had capacity to exercise the power
(b) Forfeiture of Statutory Benefits. An individual who feloniously and intentionally kills the decedent forfeits all benefits under this Article with respect to the decedent’s estate, including an intestate share, an elective share, an omitted spouses’ or child’s share, a homestead allowance, exempt property, and a famly allowance. If the decedent died intestate, the decedent’s intestate estate passes as if the killer disclaimed his (or her) intestate share

(c) Revocation of Benefits Under Governing Instrument. The felonious and intentional killing of the decedent

(1) revokes and revocable (I disposition or appointment of property made by the decedent to the killer in a governing instrument, (ii) provision in a governing instrument conferring a general or non-general power of appointment on the kill, and (iii) nomination of the killer in a governing instrument, nominating or appointing the killer to serve in any fiduciary or representative capacity, including a personal representative, executor, trustee, or agent; and

(2) severs the interests of the decedent and killer in property held by them at the time of the killing as joint tenants with right of survivor ship (or as community property with the right of survivorship), transforming the interests of the decedent and killer into tenancies in common.

(d) Effect of Severance. A severance under subsection (c)(2) does not affect and third-party interests in property acquired for value and in good faith reliance on an apparent title by survivorship in the killer unless a writing  declaring the severance has been noted, registered, filed, or recorded in records appropriate to the kind and location of the property which are relied upon, in the ordinary course of transactions involving such property, as evidence of the ownership

(e) Effect of Revocation. Provisions of a governing instrument are given effect as if the killer disclaimed all provisions revoked by this section or, in the case of a revoked nomination in a fiduciary or representative capacity, as if the killer predeceased the decedent.

(f) Wrongful Acquisition of Property. A wrongful acquisition of property or interest by a killer not covered by this section must be treated in accordance with the principle that a killer cannot profit from his (or her) wrong.

(g) Felonious and Intentional Killing; How determined. After all right to appeal has been exhausted, a judgment of conviction establishing criminal accountability for the felonious and intentional killing of the decedent conclusively establishes the convicted individual as the decedent’s killer for purposes of this section. In the absence of a conviction, the court, upon the petition of an interested person, must determine whether, under the preponderance of evidence standard, the individual would be found criminally accountable for the felonious and intentional killing of the decedent. If the court determines that, under that standard, the individual would be found criminally accountable for the felonious and intentional killing of the decedent, the determination convulsively establishes that individual as the decedent’s killer for purposes of this section.

B. Probate
1. Process

a. Intestate = Die with no will

i. Personal representative = Position that closest relative has to petition the court for (if multiple people petition, then stat with order of pref)

ii. Orders of intestacy = Document that allows personal rep to collect all of the funds of the decedent

iii. Notice statute: Have to give notice to anyone who might have claim to the prop or a creditor, have to publish something and personal rep pays state taxes and distributes $ according to intestate succession stat

b. Testate

i. Executor = Person named in will to be personal representative

ii. Executor has to get affidavit that this will is binding and all requisition were met in creating this will

iii. Have to give notice to potential intestate heirs → they have standing to contest the will if they want to

c. Will contests 

i. Will is defective and can’t be recognized as legal document b/c

(a) Wasn’t property executed (will formalities not met)

(b) Testator was not capable of forming requisite intent b/c

(1) Testator lacked capacity; OR

(2) Unduly influenced

ii. Construction proceeding: Need to have clause construed b/c written poorly/confusing

iii. Will is probated where testator was domiciled BUT if own real property have to have 2nd proceeding to deal with the probate of the real property (prob in juris where real prop is located?)

2. Pros/cons of probate

a. Reasons in favor of probate (when it is necessary)

i. Protects the interests of 3rd parties
(a)  If have assets held by an institution (bank) then need probate to authorized the release of assets

(b) Protects bank, other institutions from liability

ii. Transfers title: If real property involved → need transfer of title
iii. Probate solves conflicts up front so they won’t come back up later

 (b) If out-of-wedlock child → has notice and can’t come challenge later

iv. Starts limit of stat of limitations for creditors
(1) Easier to pay off all legit creditors (which ct can determine) and then divide up money

(2) If legit creditor not paid then can come after heirs w/in stat of limitations and they are personally liable for debt

v. Gathers assets
b. Reasons to avoid probate

i. Can take forever → if want bens to have immediate access to $ than need to avoid probate, esp for complex estates
ii. Very costly

iii. Wills are public records, non-probate documents like ins policies and trusts are private 

c. When is probate NOT necessary

i. Life insurance policy naming beneficiary

ii. Real prop held in joint tenancy with right of survivorship → then no probate needed for that asset b/c ownerships transfers automatically at death of one of joint tenant
(a) Have to have right of survivorship → regular joint tenancy has to go through probate

(b) Can make cash a non-probate asset

iii. Trust assets (doesn’t matter if revocable or irrevocable)

iv. Payable beneficiaries of investment accts (stocks, etc.) → POD bonds
v. Pensions
d. CANNOT use non-probate mechs to defraud creditors
3. Gifts: Gruen v. Gruen (46)

a. Can’t just gift all your property out of probate, are limitations

b. Facts: Son has letter from dad giving him specific painting, not good enough

i. Ct requires delivery for gift to be effective b/c

(a) If no delivery can’t be sure that gift was T’s final expression 

(b) Giver needs to feel wrench of delivery

(1) Gifts delivered are irrevocable

(2) One exception: Gifts causa mortis → make gift on deathbed, then get better, cts say that gift was made in contemplation of death and included implicit condition that the gift would revert back if donor recovered → litigator’s tool NO use in estate planning

ii. Ct says that father gave son a remainder interest in the painting and retained the life estate

(a) Transferring painting wouldn’t be consistent in this case

(b) Dad did this b/c wanted to keep out of probate and not pay taxes → but that doesn’t work, still have to pay taxes on it

c. Summary: To show gift have to demonstrate

i. Intent on part of donor to make present, irrevocable transfer

ii. Delivery of gift → actual or constructive

iii. Acceptance by donee

iv. Proponent must prove all 3 by CaC evid

4. Joint Interests with Right of Survivorship

a. If two people hold prop by joint tenancy with right of survivorship OR tenants of the entirety when the first of the two dies then prop passes automatically to survivor

i. If more than two parties hold prop in joint tenancy, at the death of the first to die, the decedent’s share is divided equally among surviving joint tenants

ii. Is non-probate asset

iii. Not restricted to real property → can hold bank accts and brokerage accts in joint tenancy

(a) UPC §6-302 authorizes registration of securities in “beneficiary form” which indicates “the intention of the owners regarding the person who will become the owner of the security upon the death of the owner”

b. Franklin v. Anna National Bank (53)

i. Gen rules for joint interest in banking acct

(a) $ belongs to whoever who deposited it, other party can’t withdraw until right of survivorship kicks in

(1) If either party withdraws more than the proportion they have deposited, other party can have a claim against them

(b) In NY → if deposit $ in joint acct then that is a gift and can’t revoke it

ii. Evidence necessary to overcome presumption of intent to pass proceeds to survivor 

(a) Clear and convincing standard that depositor created acct only for convenience OR
(b) Revoked survivorship provision during his lifetime
iii. Joint accts during the depositor’s lifetime: Different uses
(a) Depositor fears that they will be physically incapable of doing their own banking and for convenience reasons wants someone else’s name on acct

(b) Depositor wants to assure the acct passes to joint tenant at depositor’s death without going through probate, BUT depositor doesn’t want to give joint tenant right of withdrawal during depositor’s lifetime

(c) Depositor wants to confer on joint tenant all the rights associated with joint tenancy

iv. POD (Payable on Death) accounts

(a) Depositor doesn’t want to joint tenancy but wants $ to go to someone at death

(b) Cts typically don’t enforce b/c not transferring any interest during depositor’s life, so POD designation is like a will without the formality so won’t enforce

v. UPC: § 6-203: Allows POD or agency designation for one or more people
II. Intestacy

1. Intro

a. Intestacy statutes are mechanism that cts use to distribute property when

i. Decedent dies with no will

ii. Decedent has executed a will but it fails to make a complete disposition of their property b/c

(a) No residual clause (not a complete disposition)

(b) Residual clause invalid → violates rule against perp

(c) Successful will contest and no valid prior will to take effect

b. Policy objective is effectuating intent of decedent
i. Ways to achieve this

(a) Hearing to figure out what dec would have wanted (what they do in China)

(1) waste of time and resources
(b) Intestacy statutes give the disposition of assets that we think a majority of people would want

ii. Why don’t we just have policy of escheating to state if no will?

(a) Excessively punitive

c. Basic definitions, consistent concepts throughout the states

i. When decedent leaves suriviving issue, nobody but spouse and issue are going to take

(a) Issue = Descendants (children, grandchildren)

(1) Spouse is not issue

ii. When decedent leaves no spouse, no issue → parents, grandparents, people you are descended from

iii. Collateral relative = people descended from your ancestors (siblings, nieces, nephews)

iv. p. 67 → table on consanguinity

v. Only blood relatives and surviving spouse inherit

(a) Laughing heir statutes → preclude inheritance by relatives too remote → escheats to state

(b) Some domestic partnership statutes

2. UPC (p. 70)
§ 2-101. Intestate Succession 

(a) Any part of a decedent’s estate not effectively disposed of by will passes by intestate succession to the decedent’s heirs as prescribed in this Code, except as modified by the decedent’s will
(b) A decedent by will may expressly exclude or limit the right of an individual or class to succeed to property of the decedent passing by intestate succession. If that individual or a member of that class survives the decedent, the share of the decedent’s intestate estate to which that individual or class would have succeeded passes as if that individual or each member of that class has disclaimed his (or her) intestate share.

§ 2-102 Share of Spouse
The intestate share of a decedent’s surviving spouse is
(1) the entire estate if
(i) no descendant or parent of the decedent survives the decedent; or

(ii) all of the decedent’s surviving descendants are also descendants of the surviving spouse and there is no other descendant of the surviving spouse who survives the decedent;

(2) the first ($200,000), plus ¾ of any balance of the intestate estate, if no descendant of the decedent survives the decedent, but a parent of the decedent survives the decedent

(3) the first 150K, plus ½ of any balance of the intestate estate, if all of the decedent’s surviving descendants are also descendants of the surviving spouse and the surviving spouse has one or more surviving descendants who are not descendants of the decedent

(4) the first 100K, plus ½ of any balance of the intestate estate, if one or more of the decedent’s surviving descendants are not descendants of the surviving spouse

§ 2-103: Share of Heirs other than Surviving Spouse

Any part of the intestate estate not passing to the decedent’s surviving spouse under § 2-102, or the entire intestate estate if there is no surviving spouse, passes in the following order to the individuals designated below who survive the decedent:
(1) to the decedent’s descendants by representation;
(20 if there is no surviving descendant, to the decedent’s parents equally if both survive, or to the surviving parent;

(3) if there is no surviving descendant or parent, to the descendants of the decedent’s parents or either of them by representation;

(4) if there is no surviving descendant, parent, or descendant of a parent, but the decedent is survived by one or more grandparents or descendants of grandparents, half of the estate passes to the decedent’s paternal grandparents equally if both surviving, or the surviving paternal grandparent, or to the descendants of the decedent’s paternal grandparents or either of them if both are deceased, to the descendants taking by representation; and the other half passes to the decedent’ maternal relatives in the same manner; but if there is no surviving grandparent or descendant of a grandparent on either the paternal or the maternal side, the entire estate passes to the decedent’ relatives on the other side in the same manner as the half.

Review problems on p. 73

p. 73 problems → share of spouse

a. Problem 1 (which stat language gets you to answer??)

i. NY

1. If spouse and no issue → entire estate goes to spouse §4-1.1(a)(2)

ii. UPC

1. Everything goes to spouse

2. §2-102 → no descendent or spouse and all of descendant’s surviving descendants are dead

b. If Charles survived by mom Bea

i. UPC

1. §2-102-2 → if no descendent of dc survives, but parent does, spouse gets first 200K + ¾ of balance → so Candace gets 275K; Mom gets 25K

ii. NY

1. Fact that parent survives doesn’t make a difference

2. Spouse gets all → §4-1.1(a)(2)

c. Problem 2

i. If Marla and Norman have no other kids besides Olive

1. UPC → if Olive only child then N gets everything → §2-102(1)(ii)

a. Why did they decided that if dc dies leaving issue that are also descendents of surviving spouse, spouse

2. NY → §4.1.1(a)(1) → N gets 50K + ½ of residue and rest goes to issue (Olive) → N gets 225K, O gets 175K

a. What happens if O is minor? Child has to have guardian of her prop → sometimes parent, sometimes other party → parent has to account for how to spend Olive’s $ → so in NY question as to whether this stat honors what dc wants → def need a will if have minor kids in NY

ii. If Marla had son Peter by a prior marriage

1. UPC → §2-102(4) → N gets 100K + ½ balance of estate if 1 or more of dc’s surviving descendants are not also descendants of surviving spouse → N gets 250K, O and P are going to share remaining 150K

a. How do we know to divide b/tw O, P → §2-103(1)

2. In NY → 50K + ½ thing → N still gets 225K; How do we split rest of $ → by representation → O, P each get 87,500

iii. If Norman had son Q, from previous marriage

1. UPC → §2-102-3 → N gets first 150K + ½ estate if all of dc’s surviving descendants are also descendants of surviving spouse and surviving spouse also has descendants not of dc; N gets 275K, O gets 125K 

a. Q gets nothing, if not related by blood or adoption you have no inheritance rights

b. This goes with in-laws and nieces and nephews that aren’t blood related → so have to right will if want to give $ to these people

2. NY → N gets 50K + ½ estate (225K), 175K to O

3. If M has P and N has Q

4. UPC → §2-102(4) → why is it (4) and not (3) b/c (4) allows P to come into equation → not 3 b/c 3 requires that all of dc’s descendants are also descendants of surviving spouse

a. (4) → 1 or more of surviving spouse descendants not dc descendants,

b. N gets 250K, O, P each get 87,500

5. NY → 
3. Share of surviving spouse

a. Estate of Goick (73)

i. Family of decedent is contesting wife’s (almost ex-wife, there was no final decree of divorce) appointment as personal representative
ii. Mom has standing to object to wife’s appointment b/c is creditor of the estate

(a) To establish standing have to show that could have been PR (creditor named in statute as someone who could have been appointed PR)

(b) Don’t allow siblings/family to have standing b/c if allow standing for emotional reasons then open floodgates for litigation

(c) Creditor doesn’t have standing to object to distribution agreement b/c her interests are already protected by statute

(d) Ct allows wife to be PR under statute (formalism over substance) b/c if had final decree of divorce would have gotten property, ct doesn’t want to punish her for lack of divorce decree

b. UPC § 2-802: Provides that a person whose marriage has been terminated by divorce or annulment does not qualify as a surviving spouse and that a spouse does not include “an individual who was a party to a valid proceeding concluded by an order purporting to terminate all marital right”

c. NY → failure to comply with an obligation to support a spouse terminates the right to take by intestate succession

B. Share of Lineal Descendants
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1. Terms and Basic principles

a. Any living descendant of the decedent cuts off the right of the descendant’s own children to inherit

b. If one child predeceases T then the issue (if any) of the child who predeceases get their parents share

c. Strict per stirpes distribution
i. Divide estate into fractional shares in the generation that is closest to decedent (even if no one is alive in this generation)

ii. So kids get their parents share
(a) E, F, G divide A’s ¼ share

(b) H gets ¼

(c) I, J, K divide C’s ¼ share

(d) L gets D’s 1/4

iii. Pro: Descendants get same shares they would have received if the order of deaths was normal

iv. Cons: There is no such thing as normal death order, X’s children could have consumed their inheritance during their own lives, leaving nothing left for their kids OR not leave anything to their kids

d. Modern per stirpes distribution

i. What majority of juris mean when they say per stirpes
ii. Divide up shares at first generation in which there is a descendant living

iii. If A, B,C, D predecease X, then divide up at grandkid level, so have 8 shares and each grandkid gets 1/8 

e. UPC
i. Is called “representation” or “per capita at each generation” → each person takes a share in her own right, not as a representative of her parents

ii. § 2-106 Representation
(a) Definitions
(1) “Deceased descendant,” “deceased parent,” or “deceased grandparent” means a descendant, parent, or grandparent who either predeceased the decedent or is deemed to have predeceased the decedent under § 2-104

(2) “Surviving descendant” means a descendant who neither predeceased the decedent nor is deemed to have predeceased the decedent under § 2-104

(b) Decedent’s Descendants. If, under §2-103(1), a decedent’s intestate estate or a part thereof passes “by representation” to the decedent’s descendants, the estate or part thereof is divided into as many equal shares as there are (i) surviving descendants in the generation nearest to the decedent which contains one or more surviving descendants and (ii) deceased descendants in the same generation who left surviving descendants, if any. Each surviving descendant in the nearest generation is allocated one share. The remaining shares, if any, are combined and then divided in the same manner among the surviving descendants of the deceased descendants as if the surviving descendants who were allocated a share and their surviving descendants had predeceased the decedent.

(c) Descendants of Parents or Grandparents. If, under §2-103(3) or (4), a decedent’s intestate estate or a part thereof passes “by representation” to the descendants of the decedent’s deceased parents or either of them or the descendants of the decedent’s deceased paternal or maternal grandparents or either of them, the estate or part thereof is divided into as many equal shares as there are (i) surviving descendants in the generation nearest the deceased parents or either of them, or the deceased grandparents or either of them, that contains one or more surviving descendants and (ii) deceased descendants in the same generation who left surviving descendants, if any. Each surviving descendant in the nearest generation is allocated one share. The remaining shares, if any, are combined and then divided in the same manner among the surviving descendants of the deceased descendants as if the surviving descendants who were allocated a share and their surviving descendants had predeceased the decedent.

2. Problem p. 85
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i. If C,D were dead

(a)  UPC

(1) Divide into 4 shares (2 for living, 2 for deceased with issue)

(2) A, B get ¼ shares

(3) Recombine so have ½ and divide equally between I, J, K, L → 1/8 each

(b) NY Statute (in 1st syllabus)

(1) §1-2.16; Says by representation → can mean modern per stirpes (but does mean the same thing as the UPC)
(2) §1-2.14 → modern per stirpes (so for wills executed before 1992 that use phrase “by representation” or “per stirpes” mean modern per stirpes)

(3) Divided same way as in UPC

ii. A, B, C, D, G, L predecease X
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(a) Modern per stirpes (MPS)

(1) Divide in closest generation with living descendant → Grandkid generation, so divide into 8 shares → E, F, H, I, J, K get 1/8

(2) N, O divide G’s 1/8; Q, U divide L’s 1/8 (each get 1/16)
(b) NY/UPC

(1) Divide into 8 shares, E, F, H, I, J, K each get 1/8, combine G, L’s 2/8 and distribute ¼ equally between N, O, Q, U (each get 1/16)

(2) So same result, but have to think about it different conceptually

iii. A, E, F, G have died before X → estate of 120K
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(a) MPS

(1)  B, C, D each get ¼ (30K)
(2) ¼ share that would have gone to A → split between E, G (not F b/c F has no descendants of X → DOES NOT go to his estate), so M gets 1/8 (15K); N, O get 1/16 (7500)
(b) NY/UPC

(1) B, C, D each get ¼ (30K)

(2) M, N, O equally split A’s 30K → so each get 10K

iv. A, B, C, G, H have died before X
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(a) MPS

(1) D gets ¼ (30K)

(2) E, F get 10K, N, O split G’s 10K (5K each)

(3) B’s share (30K) goes to P

(4) I, J, K split C’s share (10K each)

(b) NY/ UPC

(1) D gets 30K

(2) Recombine rest of estate (90K) and go to next generation and split in 7 shares (5 living + 2 dead with issue), so E, F, I, J, K get 1/7 of 90K

(3) 2/7 recombined and split evenly between N, O, P

v. A, B, C, D, F, H, and P have died before X
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(a) MPS

(1) Go to nearest generation with survivors (grandkids) and split into 6 shares (don’t count F b/c dead with no issue and don’t count H b/c no issue living)

(2) E, G, I, J, K, L each get 1/6 share

(b) NY/ UPC
(1) Exactly the same as MPS → E, G, I, J, K, L each get 1/6 share

3. Distribution among collateral relatives (no one in direct line of descent is alive)

a. Basic approach is that issue of parents (brothers, sisters, nieces, nephews) take to exclusion of issue of grandparents (aunts, uncles, cousins)
b. Degree of relationship approach: Table of consanguinity

c. Problem p. 86
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i. MPS

(a) Divide into 1/3 

(b) D gets 1/3

(c) F, G split C’s 1/3 (1/6 each); I, J, K split E’s 1/3 (1/9 each)

ii. UPC/NY
(a) D gets 1/3

(b) Recombine C, E shares to get 2/3 and split equally between F, G, I, J, K

d. Difference b/tw UPC and NY

i. NY has laughing heir provision → §4-1.1(6): Issue of grandparents that can inherit shall not include anyone more remote than grandchildren

ii. NY does this b/c

(a) Concept that family contributes to wealth (these people too remote to contribute)

(b) Admin convenience → don’t want to have to go find them, if going to inherit should know relative is dead

e. Problems p. 92

i. Problem 1
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(a) UPC
(1) J gets it all b/c §2-103(3), descendants of decedents parents

(b) NY

(1) §4-1.1(5), “issue of decedents parents” → J gets it all

ii. Problem 2 → J all predeceases X
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(a) UPC

(1) §2-103(4) → P gets ½ and N, O, L split ½ 

(2) Divide equally b/tw descendants of maternal and paternal grandparents

(b) NY

(1) Laughing heir provision kicks in → N, O, L can’t inherit b/c are great-grandkids of X’s grandparents

(2) P inherits all

iii. Problem 3 → J and P both dead
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(a) UPC

(1) N, O, L each get 1/3

(2) If no living relatives on one side (maternal/paternal) → then all passes to other side

(b) NY
(1) § 4.1-1(&) kicks in → only survived by great-grandkids of grandparents, so they get it “per capita” → so count up how many great-grandkids and give to them, their issue don’t take anything

(2) N, O, L each get 1/3

(3) Laughing heir limitation in 4.1-1(6) doesn’t apply b/c are in subparagraph (7), so laughing heir limitation only applies if any grandkids of grandparents are alive

C. Modern Families: Halfbloods, Adoption and non-Marital Children
1. Step-families

a. States have taken totally different approaches to this topic

b. UPC § 2-107 (p. 94)

Relatives of the half-blood inherit the same share they would inherit if they were of the whole blood.

c. Problem p. 95 (B is decedent)

W-H -------W2

          A    B   C
   D

                      E      F  G

i. UPC 

(a) E, F, G would share equally

(b) This is the modern trend
ii. Oklahoma 

(a) “common ancestor” → so half-bloods inherit as if they were full-bloods

(b) E, F, G split

iii. Florida

(a) If ½ blood then get ½ as much + strict per stirpes

(b) E gets 2/3; F, G split 1/3

iv. Mississippi

(a) Half-bloods don’t get anything

(b) Everything goes to E

v. NY

§4.1-1(b) → same as UPC

2. Adoption

a. Estates of Donnelly (95)
a. Issue: Can an adopted child inherit from her natural grandparents?

b. Statutory language
(a) Says you can’t adopt from biological parents → doesn’t say anything about grandparents

(b) This was a step-parent adoption, so not the kind of adoption that the drafters of the statute were contemplating

(c) Leg policy was to create a clean slate for adopted children 

(d) Ct says that granddaughter can’t inherit from grandparents

b. UPC 2-114 Parent and Child Relationship (99)

(a) Except as provided in subsections (b) and (c), for purposes of intestate succession by, through, or  from a person, an individual is the child of his (or her) natural parents, regardless of their marital status. The parent and child relationship may be established under (the Uniform Parentage Act) (applicable state law).

(b) An adopted individual is the child of his (or her) adopting parent or parents and not of his (or her) natural parents, but adoption of a child by the spouse of either natural parent has no effect on (i) the relationship between the child and that natural parent or (ii) the right of the child or a descendant of the child to inherit from or through the other natural parent.

(c) Inheritance from or through a child by either natural parent or his (or her) kindred is precluded unless that natural parent has openly treated the child as his (or hers), and has not refused to support the child.

c. UPC policy

i. Doesn’t want to discourage step-parent adoption when one parent is deceased, or force child to give up relationship with parents of deceased parent → grandparents still want this kid to be treated like their own

ii. Better to have rule that doesn’t let child inherit from parent, but does from collateral relatives who maybe didn’t want to parent to relinquish parental rights

iii. Issue → Can a child have more than one parent?

(a) YES → why not facilitate as many loving relationships as possible

(b) NO → having more than 2 parents creates problems → should have total transplant

iv. Child is treated as part of stepparents natural family for intestate succession purposes

(a) If stepparent doesn’t adopt, but treats the child as its own → NOT entitled to inherit under intestacy statutes generally

(b) See California Probate Code § 6454 → allows intestate succession for child of stepparent that wasn’t legally adopted if stepparent relationship began when child was a minor and continued throughout lives of stepparent and child AND established by clear and convincing evidence that stepparent would have adopted but for some legal barrier (usually natural parent refusing to give up parental rights)

(1) If when kid reaches majority and doesn’t let stepparent adopt → then no longer a legal barrier → so no intestate succession

d. UPC § 2-113 Individuals Related to Decedent Through Two Lines
An individual who is related to the decedent through two lines of relationship (if brother of deceased parent marries brother’s widow and adopts daughter → so is both dad and uncle) is entitled to only a single share based on the relationship that would entitle the individual to the larger share.

e. Adult adoptions

i. For intestacy purpose, cts are very leery to interpret as able to inherit b/c of change of undue influence and fraud 
D. Simultaneous Death

1. Problems that simultaneous (or near in time) deaths create
a. If die w/in short amt of time then bulk of one spouses estate could be going to the collateral relatives of the other spouse, to the exclusion of his relatives

b. Could be frustrating intent of one spouse

c. How do you prove death?

i. There are many different ways to define it → huge evidentiary problem

ii. Spend lots of $ litigation this issues 

2. Estate of Villwock (138)

a. Wisconsin statute that says have to prove that there is no sufficient evidence that spouses died other than simultaneously

b. There was a death certificate saying husband died first, so he predeceased wife and all his property goes to her and then to her relatives

3. UPC §2-104. Requirement that Heir Survive Decedent for 120 Hours
An individual who fails to survive the decedent by 120 hours is deemed to have predeceased the decedent for purposes of homestead allowance, exempt property, an intestate succession, and the decedent’s heirs are determined accordingly. If it is not established by clear and convincing evidence that an individual who would otherwise be an heir survived by 120 hours, it is deemed that the individual failed to survive for the required period. This section is not to be applied if its application would result in a taking of intestate estate by the state under §2-105.

a. This gives a 5 day window, so clears up a lot of car crash case and cuts down on litigation BUT every well drafted will needs to have a stipulation about what happens if primary beneficiary dies w/in short period of time

b. Don’t use common disaster language → same prob with death, what is a common disaster

c. Need to think about what a reasonable period of time is (probably longer than 5 days under UPC)

d. Failure to put in simultaneous death provision could be malpractice

e. Even if primary beneficiary of husband is wife and wife’s beneficiary is their daughter, they could all die together → ALWAYS put in simultaneous death provision

E. Disclaimer

1. Disclaimer is when someone who inherits under a will disclaims their portion of the estate, for distribution purposes, it is treated as if disclaimer predeceased testator.

a. People gen do this for tax purposes → skip 1 generation at a high bracket
i. Drye v. United States (149)

(a) If execute disclaimer to avoid a federal tax lien → not going to allow

ii. If beneficiary’s children are in lower bracket and execute a disclaimer can reduce tax that family will have to pay 

(a) Has to be a qualified disclaimer → disclaimant can’t have accepted the disclaimed interest or any of its benefits and the disclaimer must be irrevocable and unqualified
b. Estate of Baird (145)

i. Disclaimer is in jail b/c he beat his 2nd wife so bad that she was permanently disfigured, he is trying to disclaim his interest in mother’s estate in order to prevent her from inheriting the property (she has a 2.7 mil judgment against him so his interest is encumbered) and to let it pass to his kids

ii. Problem is that he disclaimed before mother died and you can’t do that b/c don’t have a future interest only have a mere expectancy
iii. Even if don’t do this, most courts aren’t going to let people escape paying their debts through legal fiction of relating back in cases where behavior this egregious → use equitable doctrine to force disclaimer to pay creditor

(a) Relation back theory: If an estate beneficiary executes a disclaimer, the beneficiary’s interest is treated as if the beneficiary never received the interest. As a result, the interest is beyond the reach of the beneficiary’s creditors.

(b) Most cts allow this??

c. Bankruptcy

i. If beneficiary executes disclaimer before file for  bankruptcy is that valid to keep inheritance out of control of bankruptcy trustee → Circuit split, some say yes, some say no

d. Disclaimer in order to qualify for Medicare/Medicaid

i. Money that you would have inherited is counted towards eligibility

ii. Are allowing policy to trump intent

2. UPC § 2-801: Disclaimer of Property Interests (151)
(a) Right to Disclaim Interest in Property. A person, or the representative of a person, to whom an interest in or with respect to property or an interest therein devolves by whatever means may disclaim it in whole or in part by delivering or filing awritten disclaimer under this section. The right to disclaim exists notwithstanding (i) any limitation on the interest of the disclaimant in the nature of a spendthrift provision or similar restriction or (ii) any restriction or limitation on the right to disclaim contained in the governing instrument. For purposes of this subsection, the “representative of a person” includes a personal representative of a decedent, a conservator of a disabled person, a guardian of a minor or incapacitated person and an agent acting on behalf of the person within the authority of a power of attorney.
(b) Time of Disclaimer. The following rules govern the time when a disclaimer must be filed or delivered:

(1) If the property or interest has devolved to the disclaimant under a testamentary instrument or by the laws of intestacy, the disclaimer must be filed, if of a present interest, not later than (nine) months after the death of the deceased owner or deceased donee of a power of appointment and, if of a future interest, not later than (nine) months after the event determining that the taker of the property or interest is finally ascertained and his (or her) interest is indefeasibly vested. The disclaimer must be filed in the probate court of the county in which proceedings for the administration of the estate of the deceased owner or deceased donee of the power have been commenced. A copy of the disclaimer must be delivered in person or mailed by registered or certified mail, return receipt requested, to any personal representative or other fiduciary of the decedent or donee of the power.

(2) If a property or interest has devolved to the disclaimant under a nontestamentary instrument or contract, the disclaimer must be delivered or filed, if of a present interest, not later than nine months after the effective date of the nontestamenatry instrument or contract and, if of a future interest, not later than none nine months after the event determining that the taker of the property or interest is finally ascertained and his (or her) interest is indefeasibly vested. If the person entitled to disclaim does not know of the existence of the interest, eth disclaimer must be delivered or filed not later than nine months after the person learns of the existence of the interest. The effective date of a revocable instrument or contract is the date on which the maker no  longer has power to revoke it or to transfer to himself (or herself) or another the entire legal and equitable ownership of the interest. The disclaimer or a copy thereof must be delivered in person or mailed by registered or certified mail, return receipt requested, to the person who has legal title to or possession of the interest disclaimed.

** 9 months to disclaim interest in probate court and deliver a copy of disclaimer to personal rep or executor of estate
F. Advancements

1. Common law

a. Presumption in favor of the advancement → gifts made to children during lifetime of decedent were an advancement on the estate

b. So add value of advancement to estate and divide up and then subtract amt of advancement that kids already received from the total amt they should get

2. UPC § 2-109 Advancements

(a) If an individual dies intestate as to all or a portion of his (or her) estate, property the decedent gave during the decedent’s lifetime to an individual who, at the decedent’s death, is an heir is treated as an advancement against the heir’s intestate share only if (i) the decedent declared in a contemporaneous writing or the heir acknowledged in writing that the gift is an advancement or (ii) the decedent’s contemporaneous writing or the heir’s written acknowledgement otherwise indicates that the gift is to be taken into account in computing the division and distribution of the decedent’s intestate estate.

(b) For purposes of subsection (a), property advanced is valued as of the time the heir came into possession or enjoyment of the property or as of the time of decedent’s death, whichever first occurs.

(c) If the recipient of the property fails to survive the decedent, the property is not taken into account in computing the division and distribution of the decedent’s intestate estate, unless the decedent’s contemporaneous writing provides otherwise.

** Reverses common law presumption that a lifetime gift should be treated as an advancement, requires words of absolute intent to treat gift as an advancement

3. Insufficient estates

a. Problem on p. 157: G is married to H, G has kids A, B, C who are not related to H; G advances 50K to A, 10K to B each memorialized by writing that gift should be treated as an advancement, estate is valued at 190K, how do you distribute it under UPC?

i. Add 60K back in → total estate now 250K

ii. Determine how much goes to H → 100K + ½ balance of estate → 175K

iii. 75K left → distribute 25K to A, B, C

(a) Problem is A already got 50K

(b) Recompute the estate, only add B’s gift, so total estate is now 200K

iv. If 200K

(a) H gets 100 + ½ = 150K

(b) 50K b/tw B, C = 25K each BUT B already got 10 (so subtract that from how much left so have 40K to split) so he gets 15K and C gets 25K
III. Will execution
A. Formalities

1. Functions of will formalities
a. Evidentiary
i. Gives a physical records of T’s wishes

ii. Written will creates a piece of physical evidence

iii. Witnesses can testify about that evidence and T

b. Ritualistic
i. Make sure that will is final expression of testator 

ii. Formalities make him realize the seriousness of what he is doing

c. Protective
i. Protect testator against fraud, undue influence, mistake, fraudulent suppression of a valid will

ii. Presence of witnesses make defrauders think twice

d. Channeling
i. Formalizes standards of what constitutes a will in our society → common cultural understanding
ii. Formalities guarantee swift passage through legal system

2. Criticisms of formalities

a. Sometimes frustrate intent of T

(a) Texas statute and excessive protections (p. 209)
b. UPC § 2-502 Execution; Witnesses Wills; Holographic Wills
(a) Except as provided, a will must be

(1) In writing;

(2) signed by the testator or in the testator’s name by some other individual in the testator’s conscious presence and by the testator’s direction; and

(3) signed by at least two individuals, each of whom signed within a reasonable time after he (or she) witnesses either the signing of the will as described in paragraph (2) or the testator’s acknowledgement of that signature or acknowledgement of the will.


i. Loosens formalities

(a) Have to witness signing OR T has to acknowledge signing to witness

(b) Problems

(1) Have to sign after acknowledgment 

(2) Witness doesn’t know for sure that what they are signing is what the T acknowledged

(3) What does witness mean → visual

3. What should good drafter require?

a. Have testator sign every page
b. Number pages, 1 of 6, 2of 6 etc.

c. Attestation clause

i. Attestation clause says that T had capacity and was free from undue influence

ii. Creates presumption that will was duly executed

d. Affidavit of due execution

i. Can be used in evidence to say

ii. Self-proving affidavit (p. 225) → don’t have to dig up witnesses

e. Choice of witnesses

i. Don’t use beneficiary (=interested witness)

(a) In NY if use beneficiary as witness and beneficiary’s testimony necessary to prove will than beneficiary doesn’t get to take under will (p. 220 NY EPTL §3-3.2

(b) Even if will invalid, only can take as much as would have under will (no intestacy distribution for that witness)

4. Enforcing will formalities

a. Morris v. West (212)

i. Secretaries were witnesses, didn’t actually sign will in front of T → Texas law very strict and says that witnesses have to sign in T’s presence (trying to protect against fraud/will switching)

ii. This will disinherits daughter, cts blindly apply formalities in order to invalidate will

(a) Court says its doing this to force lawyers to be more careful

(b) BUT in Texas need privity to sue lawyer for malpractice, only person that has privity is T and he is dead, so that’s not real story

iii. If cts don’t like will, then will strictly enforce formalities to invalidate, if want will to go through will use doctrine of substantial compliance and approve it

b. In re Alleged Will of Ranney (223)

i. Witnesses signed self-proving affidavit, but didn’t sign actual will, ct invokes doctrine of strict compliance to allow will to be probated

ii. UPC §2-503 (1990 version)

Although a document was not executed in compliance with §2-502 (enumerating the wills formalities), the document is treated as if it had been executed in compliance with that section if the proponent of the document establishes by clear and convincing evidence that the decedent intended the document to constitute the decedent’s will.

** Gives courts a dispensing power: Judicial power to admit a document to probate even when the document lacks even the basic formalities required by UPC §2-502 (don’t need any compliance with formalities for cts to give effect under this section)
iii. Purpose of formalities is to insure T’s intent is being complied with, so if there is evidence that will that doesn’t conform with formalities does express T’s intent, should we give it expression?

iv. NJ’s doctrine of substantial compliance doesn’t give ct dispensing power → have to have some compliance with formalities (UPC you don’t)

(a) Under UPC don’t even need T’s signature

(b) UPC and dispensing power open the door for disinherited disgruntled heirs to bring suit

v. ML doesn’t think dispensing power works, cts are going to do what they want based on the facts

c. 2 competing norms in validating wills

i. Testamentary freedom; AND

ii. Family obligation 

(a) Only in US do we say this doesn’t matter (although a lot of cts apparently think it does)

B. Capacity 
1. Intro

a. Why require capacity?

i. If we enforce K’s when people are incompetent going to hurt themselves

(a) paternalistic notion b/c T not hurting himself with disposition that we think he wouldn’t have wanted

(b) Is really about protecting family members → idea that family creates wealth

(1) Family members relied on expected inheritance

(2) They shouldn’t be disappointed unless T has rationale basis for disinheriting → if they acted as they “should” have then they should get inheritance
ii. Only give expression to “true” intent

(a) If someone so far gone that can’t form true intent then shouldn’t give effect

(b) Finding “true” intent is hard b/c what someone ones and what someone else thinks they should want can be 2 very different things

b. Standard for Capacity

i. West Virginia (p. 391)

(a) T understands he is making a will

(b) T knows what his property is

(c) T knows who the object of his bounty (issue/spouse) are

(d) Does T understand who he wants to dispose his property to?

ii. In general standard for capacity in making will is much lower than capacity standard required to enter into binding K

iii. Testamentary capacity is a legal concept → not a medical one

(a) Expert testimony

(1) Testimony by physicians who examined T

· If examined close to the time of will execution → always relevant and admissible

· If diagnosis was degenerative disease (like manic depressive psychosis) then can probably admit b/c not likely that disease got better

(2) Testimony by physicians who didn’t examine T

· If only this testimony is the only evidence to support lack of capacity, not going to overcome presumption of capacity

· Can base their opinion on testimony of lay witnesses

(b) Lay witness testimony

(1) In order to state an opinion about T’s capacity have to relate the facts on which the conclusion is based so factfinder can evaluate whether there opinion is justified in light of all the fact

(2) This evidence is routinely admitted

iv. Burden of proof

(a) UPC §3-407: Contestants have both the initial burden of proof and the ultimate burden of persuasion on issues of capacity 

(1) Have to prove incapacity

(2) Presumption of capacity in place probably

(b) Other states hold that proponents of the will bear burden of proving capacity

c. Standing to contest will b/c of lack of capacity

i. Any heirs or beneficiaries who would take larger amounts under prior wills have standing to contest
ii. Trustees under prior wills

iii. Creditors no standing b/c usually statutes to protect their interests 

iv. Juris split on whether creditors of heirs have standing to challenge

d. What should lawyer do to prevent will contest based on undue influence

i. Find out if he has capacity before draft will, if he doesn’t then don’t draft 

ii. Bring in expert to examine T and ask if he has testamentary capacity

2. Cases

a. Barnes v. Marshall (380)

i. T was manic depressive, but no real evidence that he lacked testamentary capacity

ii. Jury, judge seem to think that b/c he wasn’t rational didn’t have capacity BUT prob is that capacity is not about rationality

iii. In this case, daughter getting disinherited, ct didn’t like it so through will out on lack of capacity

b. In re Hargove’s Will (394)

i. T was successful businessman who didn’t leave kids inheritance b/c he didn’t think that kids were his (wife was running around)

ii. No evidence that he lacked testamentary capacity, but tried to argue that his belief that kids weren’t his was an insane delusion

(a) Persist in believing fact is true even though prevented with evidence to the contrary
(b) This is basically law creating is on mental illness to throw out a will when they don’t like it

(c) To rise to insane delusion need to show that T has sufficient proof that he should have believed the truth → i.e. DNA tests that showed kids were his

iii. Appeals court overturns jury decision saying that as long as there was rationale basis for thinking that wife may have been routinely unfaithful will OK as is

(a) Appellate cts are check on juries throwing out will b/c of lack of capacity

(b) He is free to disinherit kids → If you are drafting will where someone like kid is being disinherited then need to have intention in writing then have no argument of insane delusion
C. Undue Influence

1. Intro

a. Undue influence = beneficiary has influenced testator in an inappropriate manner and as a result the will reflects the wishes of beneficiary not true intent of T

b. Not necessarily related to capacity, but often make arguments of undue influence and lack of capacity together

c. If elderly woman making disposition to her nurse and cutting out her family → undue influence?

i. Ct is going to look at quality of relationship b/tw relatives and T

ii. Cts should be interfering only when it is clear that coercive influence made them unable to exert free choice

2. Presumption of undue influence and Professional Responsibility
a. Haynes v. First National State Bank of NJ (404)
i. Facts: So Mom (Dorcas) lived with D1 and her 2 sons for a long time, when D1 dies moves in with D2 and disinherits D1’s sons and D2’s lawyer takes over mom’s estate

(a) Sudden formation of relationship with rapid change of will disinheriting someone = strong sign of UI

ii. Presumption of undue influence 

(a) Normally contestant has burden of proof (production) but presumption can switch burden to proponent of will)

(b) For the presumption to kick in need 2 factors

(1) Confidential relationship; AND

(2) Suspicious circumstances

(c) Rebutting the presumption

(1) SC rules that require clear and convincing evidence to rebut

· TC had used prepond standard and said presumption was rebutted b/c grandma angry with D1’s sons for leaving the house at age of 23

b. Professional Responsibility of estate lawyer

i. NJ Professional Responsibility statute (FN p. 412)
(a) Subsection (C)

(1) Subjective test whether or not atty thinks he can represent 2 clients with potentially conflicting interests

(2) If he does then he has 

· Make full disclosure

· Get consent from both clients

(b) Ct says that don’t have to make full disclosure until latent conflict of interest becomes actual

(1) Problem with getting consent is that if think that daughter is UI mom then what makes ct think that waiver is not also unduly influenced?

ii. Even if don’t technically violate ethical rules, is it a good idea to represent T and beneficiary?

(a) NO b/c presumption of undue influence will arise, so lawyer will give will contestants enough evid to get pass summary judgment

(b) If represent husband and wife when should lawyer advise separate council?

(1) Kids from previous marriage → T might want to favor kids over spouse but not want to say it in front of spouse

(2) Minute their interest diverge at all

iii. ABA Rule 1.8(c)

(a)  Requires objective reasonable belief (as opposed to NJ subjective) that he can represent both clients
(b) When is it okay to prepare will and also be a devisee

(1) Have to be related to T

(2) When is it a good idea

· Only child; OR

· Totally equal distribution to children

c. Confidential relationship and suspicious circumstances

i. Confidential relationship

(a) Absence of entirely arms-length relationship

(b) Where trust is reposed by reason of the T’s weakness or dependence or where the parties occupied relations in which reliance is naturally inspired or in fact exists

ii. Suspicious circumstances: 

(a) Confidential relationship alone doesn’t give rise to presumption of undue influence, need suspicious circumstances

(b) What are suspicious circumstances?

(1) After relationship arises change in disposition of will

(2) How much is beneficiary involved in procuring the will

· Did they get atty?

· Were they present at will execution?

(3) If disposition is made to person who is not natural bounty of T

d. Weakened mental state → cts often require finding of weakened, dependent T before will sustain a finding of UI

3. Suspicious circumstances involving non-spouse, non-relatives

a. Will of Moses (417)

i. T has relationship with lawyer/lover and makes him primary beneficiary under her will

ii. Majority says that confidential relationship (she trusted him) + suspicious circumstances (fact that she made disposition to non-spouse, non-relative) under to give rise to UI

iii. Dissent

(a) Doesn’t think that there were suspicious circumstances, T had relationship with guy for 15 years and atty ascertained she had capacity, found out who her bounty was, found out her intentions toward them and she seemed to know what her prop was b/c changed will when it described it wrong and lawyer had nothing to do with drafting of will
(b) Think maj is doing nothing more than making value judgment about the fact that they were unmarried and he was younger

(1) Cts rarely find UI where marital relationship and substantial devise to spouse to exclusion of family member

iv. Take home: Ct is going to interpret the facts in accordance with their own values and often frustrate intent in the process → nothing this lawyer could have done

(a) Cts are very suspicious when there is a devise to a lawyer even if lawyer didn’t draft it, generally confidential relationship b/tw client and lawyer and suspicious circumstance of lawyer being a beneficiary enough to give rise of presumption of UI that lawyer not going to be able to overcome easily, if at all

(b) Spiritual advisors

(1) Cts suspicious of devises to religious advisors (mortmain statues prohibit in some places)

(c) Nursing home operators → disposition to operator or caretaker in nursing home inherently suspicious and going to give rise to presumption of UI

b. Rebutting: If T acted after obtaining counsel of persons independent of alleged influencer then probably going to be enough to rebut presumption of UI

c. Criticism of doctrine: A lot of scholars question whether it was a doctrine designed to protect the T or whether it was designed to enforce the norm that T’s should provide for close fam members and adhere to societal norms about how they live their life (i.e. be heterosexual not homosexual)

d. Will of Kaufman (445)

i. T is leaving sizeable estate (including shares in fam bus) to his homosexual partner

ii. T’s family claimed UI → that partner was controlling, read his mail, etc.

iii. If T had been a women would have been no problem

iv. When have homosexual T making disposition to his partner → need to be extra careful

(1) Transgendered couples → marriage cert might not be enough b/c marriage statutes define marriage as between a man and a woman
D. Planning for Will Contests

1. If you get a high profile client (with lots of cash) who wants to disinherit intestate heirs (or other indicia of potential contest like homosexuality), what precautions can you take?
a. Atty should NOT represent  decedent and estate heir (i.e. Nina Zagat being executor and representing Basia)
b. Letter explaining disposition (i.e. Kaufman)

i. Not really a good idea b/c can be used as further evidence of UI

ii. Need more than just letter

c. Evidence of capacity

i. Have T explain why they are disinheriting intestate heirs

ii. Videotape will execution

(a) Only a good idea if sure that T is going to come off well, don’t want him to appear weak or disorientated

iii. Be involved with nurses/doctors → know what chart says on day of execution and make sure he is having a “good” day

iv. Medical experts

(a) Can establish lucidity

(b) Can ask questions to establish capacity

v. Witness choice

(a) Need to have someone with no stake in the proceedings (Zagat brought associates from Shearman, not a good plan b/c she works with them and she and firm are making lots of $ of will)

(b) Only technically need 2 witnesses but should have more

(c) Prominent witnesses

(d) Witnesses who knew T → can testify he wasn’t weak, fading

(e) Someone who doesn’t have standing

d. No contest clause

i. No contest clause gives a bequest to heir and conditions it on their not challenging will

ii. UPC §3-905: Penalty Clause for Contest
A provision in a will purporting to penalize any interested person for contesting the will or instituting other proceedings relating to the estate is unenforceable if probable cause exists for instituting proceedings.

iii. Problems with this approach

(a) If kids rich or estate worth a lot → have to give them enough money to make it worth their while and T might now want to do that

(b) A lot of times this is more about principle (esp if homosexual relationship) → don’t want to validate relationship

(c) UPC 

(1) Written this way b/c if there is undue influence, want people to challenge it

(2) Gives heirs room to maneuver BUT makes it hard for estate planner to use no contest clause that work

(3) Not yet won general acceptance 

e. Take property out of probate estate

i. Joint accts

ii. Prop in joint tenancy

iii. Insurance

iv. Life-time revocable trusts

v. Inter-vivos transfers → BUT these can be challenged on lack of capacity and UI as well

vi. Payable on death accounts

vii. Create charitable remainder trusts

(1) Give life-partner lifetime interest in trust and give remainder to charity

(2) Advantage to doing this if that if it is challenged, not just beneficiary arguing for will’s validity but charity and AG (AG argues on behalf of charity)

(3) Has to be a lot of $ to do this

f. Adoption

i. Mostly only see this with gay couples

ii. Usually not successful

iii. Advantage of this is that it cuts of standing of collateral relatives

g. T can enter into K with his family to cut of their rights to challenge T’s will

2. Ante-mortem probate

a. Move in 70’s to have system of ante-mortem probate → where will probated before T’s death

b. Statues infrequently used, and doesn’t help people who die suddenly, accidentally 

c. Costs of ante-mortem probate high → have to physical/mental exams, pay atty fees, risk of family disharmony
IV. What Constitutes a Will? (242-264)
A. Integration and Incorporation by Reference

1. Intro

a. Integration
i. For integration to work need every piece of paper intending to be part of will present and together in front of T and attached at execution ceremony
b. Incorporation by reference: Permits a ct to give effect to a will which disposes of property in accordance with an unattested document

i. Requirements:

(a) Document was in existence at the time the will was executed; AND

(b) Document is sufficiently identified in the will

ii. §2-510: Incorporation by Reference
A writing in existence when a will is executed may be incorporated by reference if the language of the will manifests this intent and describes the writing sufficiently to permit its identification.

c. Cts have these two doctrines in order to try to give same protection as formalities
2. Cases

a. Estate of Norton (244)
i. Facts: Will not executed, but there was codicil stapled to will that was executed but codicil doesn’t refer back to original will

ii. Can’t use incorporation by ref b/c codicil doesn’t reference will

iii.  Integration

(a) Don’t know if codicil was attached to will at time it was executed

(b) Don’t know for sure who stapled will and codicil together and when

b. Clark v. Greenhalge (251)

i. Facts: T executes will making Greenhalge the executor and primary beneficiary of her estate, giving him all tangible personally prop except for what she designates “by a memorandum left by her and known to Greenhalge;” T leaves memo giving painting to Clark; She makes memo kept in her drawer in 1979, will executed in 1980

ii. Ct finds that incorporation by reference gets the document in

(a) Could argue that this is stretching incorporation by reference too far

(b) Couldn’t didn’t like this guy → he is being greedy

(c) Dispensing power of UPC § 2-503 

Although a document was not executed in compliance with §2-502 (enumerating the wills formalities), the document is treated as if it had been executed in compliance with that section if the proponent of the document establishes by clear and convincing evidence that the decedent intended the document to constitute the decedent’s will.

(1) Cts didn’t have this doctrine, so are stretching incorporation by reference in order to effectuate T’s intent whenever clear

c. What if had client with hummel collection who wanted to give each piece to someone different, want separate document that allows T to change her mind about hummel disposition

i. Incorporation by reference won’t work because document needs to be in existence at time will is executed

ii. Jackie O → gave personal items to her partner to distribute with due regard for kids wishes

(a) He had relationship of trust and confidence and was indep wealthy

(b) Kids don’t have any legal way to challenge his discretion

iii. §2-513: Separate writing identifying devise of certain types of tangible personal property
Whether or not the provisions relation to holographic wills apply, will may refer to a written statement or list to dispose of items of tangible personal property not otherwise specifically disposed of by the will, other than money. To be admissible under this section as evidence of the intended disposition, the writing must be signed by the T and must describe the items and the devisees with reasonable certainty. The writing may be referred to as one to be in existence at the testator’s death; it may be prepared before or after the execution of the will; it may be altered by the testator after its preparation; and it may be a writing that has no significance apart from its effects on the dispositions made by the will.

(a) Writing has to be signed by T → so in Greenhalge wouldn’t work b/c memo not signed

(b) Describe each item clearly and sign each entry

(c) Can’t use for stocks and bonds → only tangible personal prop
B. Facts of Independent Significance

1. Intro

a. UPC § 2-512: Events of Independent Significance

A will may dispose of property by reference to acts and events that have significance apart from their effect upon the disposition made by the will, whether they occur before or after the execution of the will or before or after T’s death. The execution or revocation of another individual’s will is such an event.

b. Relevant in 2 kinds of cases

i. When T’s will makes reference to facts or events of indep sig to determine the beneficiaries of the will

ii. When T’s will makes reference to facts or events of indep sig to determine the property that an ascertained beneficiary will receive

c. Problems p. 258, T’s will leaves prop to...

i. “oldest of my sisters living at the time of my death”

(a) At time of execution, oldest sister still alive, if she dies before probate another sister is now oldest so there is a change in disposition w/out formalities so need a theory to give effect to the will notwithstanding the changes

(b) Facts of indep legal leg: if act or event that is changing testamentary disposition has indep lifetime motive, purpose or significance (if it is happening for some other reason than to change will disposition) then will give effect to the changes

(1) Sister didn’t die to change will disposition

ii. “all of the cash and securities in my brokerage account at Merrill Lynch to my daughter Barbara”

(a) Problem is that amt/value/types of securities and cash could change w/out formalities

(b) T has indep reason to manage this acct → bad stocks, need cash for something else

(1) Not worried about UI b/c other reason to change

(2) Ct is not undermining protections of formalities

iii. “all of the cash and securities found in my kitchen drawer to my son Charles”

(a) Not a whole lot of indep legal sig of cash in the kitchen

(b) Primary purpose of removing cash would be to change the distribution of her will

(c) Someone else could have access to kitchen → are worried about fraud

(d) Could argue that cash is slush fund so have indep leg sig to remove, but since securities in their too this argument doesn’t really follow

iv. “all of the stocks and bonds found in my safe deposit box to the persons designated on the envelope in which those stocks and bonds are found”

(a) Strict application of facts of indep legal sig not going to let you bring this in b/c no legal sig to changes contents of safe-deposit box
(b) Incorporation by ref not going to work b/c

(1) Need evid that envelope was in safe deposit box before will execution

(2) Final version is finished and in existence at the time she executed the will → if don’t have proof of this can’t get it in

v. “1K to each of the persons who shall be employed by my co at the time of my death”

(a) The problem is are going to hire/fire people causing a change in testamentary disposition w/out formalities

(b) Hiring/firing is act of indep legal sig 

(1) so most cts will let in unless find evid that hired/fired in order to change testamentary disposition

(2) Problem with this doctrine is it doesn’t always capture evid of coercion or overreaching

vi. “the residue of my estate to the Houston Foundation, but if at my death my brother shall have died leaving a will creating a trust with charitable beneficiaries, I leave the residue of my estate to the trust created in my brother’s last will”

(a) Would want a clearer ref to brother’s will

(b) ct will probably enforce though b/c brother creating his own will is act of indep legal sig and brother has to go through formalities

2. In re Tipler’s Will (259)

a. Provision in T’s will that if she predeceases husband, she wants her assets distributed according to his will → so her $ goes to his family

b. Her families argument

i. His will wasn’t in existence so incorporation by reference not going to work

ii. This is a holographic codicil that isn’t entirely in her handwriting (b/c husband’s will is in his)

(a) Requiring holographic will to be in T’s handwriting is a substitution for formalities, no witnesses but T’s handwriting sufficient evid of intent

c. Facts of indep legal sig gets this provision in b/c indep fact of husband creating his own will w/formalities

d. If his will had left his estate to his mistress, ct probably wouldn’t enforce b/c her intent was to distribute to his family, not his mistress
V. Abatement, ademption, Lapse (264-298)
A. Abatement

1. What is it?

a. Abatement rules determine the order of priority among various devisees when the value of the estate is insufficient to satisfy all of the devises in the will

b. Types of devises 

i. Specific devise: A gift by will or property which is particularly designated and which is to be satisfied only by the receipt of the particular property

(a) Last to abate

ii. General devise: May be satisfied out of the general assets of the T’s estate instead of from any specific fund, thing or things

(a) Can be either money or personal property

(b) General devises abate before specific devise

iii. Residual devise: Not a specific, not a general, the rest of the prop → catch-all, any good drafter should include one

(a) Is first to abate, but this doesn’t really make that much sense anymore b/c people likely to give residuary in estate to someone close to them

(b) Historical explanation → wealth held in personal prop, so made sense to have residuary go b/c it mostly consisted of furniture, etc.

(c) Abates first

iv. Demonstrative devise: A devise of a particular amt of money to be drawn from a specified fund
(a) Treated as a specific devise up to the value of the item to be sold to satisfy and a general devise for the balance
2. Cases and Problems

a. In re Estate of Potter (265)
i. Mom left house to daughter and equivalent amt to son in cash, but at time of her death not enough cash to pay him how much house was worth

ii. Trial court wanted to sell house and treat kids equally, appellate ct said that have to keep specific legacy

(a) Specific legacy (house) to daughter stays

(b) General legacy (to son) so gets rest of estate, but not equal amt to specific devise

(c) Residuary gets nothing

iii. Statute on order of abatement is going to frustrate intent of T if have a decline in fortune

(a) Could expressly change order of abatement (so statute is like UCC)

(b) Include language requiring equal gifts and if possible to give D house, otherwise sell and give equal inheritances

b. UPC §3-902: Distribution Order in Which Assets Appropriated; Abatement
(a) Except as provided in subsection (b) and except as provided in connection with the share of the surviving spouse who elects to take an elective share, shares of distributes abate, without any preference or priority as between real and personal property, in the following order: (1) property not disposed of by the will; (2) residuary devises; (3) general devises; (4) specific devises. For purposes of abatement, a general devise charged on any specific property or fund is a specific devise to the extent of the value of the property on which it is charged, and upon the failure or insufficiency of the property on which it is charged, a general devise to the extent of the failure or insufficiency. Abatement within each classification is in proportion to the amounts of the property each of the beneficiaries would have received if full distribution of the property had been made in accordance with the terms of the will.

(b) If the will expresses an order of abatement, or if the testamentary plan or the express or implied purpose of the devise would be defeated by the order of abatement stated in subsection (a), the shares of the distributes abate as may be found necessary to give effect to the intention of the testator.

· This is trying to give cts an escape valve to effectuate intent if contestant argues that order of abatement frustrates intent of T

(c) If the subject of a preferred devise is sold or used incident to administration, abatement shall be achieved by appropriate adjustments in, or contribution from, other interests in the remaining assets.

c. Problems
i. Problem 1 pg. 268

(a) “I leave the house at 14 Sunset Lane to my daughter Helen” → specific devise

(b) “I leave to my son Edwin, in cash, an amount equivalent to the value of my house at 14 Sunset Lane” → general devise

(c) “I leave the remainder of my estate to my beloved daughter Gertrude” → residuary devise

ii. Problem 1 p. 271

(a) “I devise my speedboat to my brother Bob” → specific 

(b) “I devise 30K each to my children, Cindy, Daniel, and Edith” → general

(c) “I devise 30K to my daughter, Fran, and I direct that my 2003 Ford explorer be sold to satisfy this bequest” → demonstrative

(d) “I devise the residue of my estate to my alma mater, the University of Pennsylvania” → residuary

(e) How does ct distribute if at T’s death estate consists of boat (valued at 10K), Explorer (valued at 10K) and 55K in cash

(1) Bob gets 10K boat

(2) Fran gets 10K from proceeds of Explorer

(3) 55K to divvy up → divide up in 4 (general devise to C, D, E of 30K and 20K to F)

· Total amt owed is 110K, divide by 55K = ½

· Each general devisee takes same amt of hit, so each gets ½ of what will says, C, D, E get 15K and F gets 10K

· Abate everyone proportionately 
d. Things to think about when are drafting

i. Exonerations of liens

(a) Specific devise is entitled to have mtg paid at the expense of residuary estate unless it appears from the will itself or surrounding circumstances that T intended the devisee to take subject to the mtg

(b) However, cts have adopted presumption of non-exoneration, that specific devisee takes subject to mtg lien unless T’s contrary intent appears from the will or surrounding circumstances

(1) UPC §2-607: Nonexoneration
A specific devise passes subject to any mortgage interest existing at the date of death, without right of exoneration, regardless of a general directive in the will to pay the debts

· NY has similar provision

ii. Apportionment of taxes

(a) Common law: Taxes come out of residuary estate

(b) Some state leg redraft in Depression so that each beneficiary has to pay their proportionate share of tax liability

(1) UPC §3-916
Except as provided in subsection (i) and, unless the will otherwise provides, the tax shall be apportioned among all persons interested in the estate. The apportionment is to be made in the proportion that the value of the interest of each person interested in the estate bears to the total value of the interest of all persons interested in the estate. The values used in determining the tax are to be used for that purpose. If the decedent’s will directs a method of apportionment of tax different from the method described in this Code, the method described in the will controls.

(2) Every state does it different → need to law of state

(3) Lots of wills have “direction against apportionment” → reinstating common law rule

(c) Base for estate tax includes lifetime transfers

(d) State inheritance taxes are not assessed on size of estate but on size of devise received by each beneficiary unless will directs otherwise
B. Ademption

1. In general
a. Doctrine of ademption provides that the specific devisee is entitled to nothing if the specifically devised property is not in T’s estate at T’s death 

i. Specific devise has been adeemed by T’s disposal of the specifically devised prop

ii. Theory underlying is that by making specific devise T expressed a desire that devisee has particular property, not the value of that property

b. UPC §2-606: Nonademption of Specific Devises; Unpaid Proceeds of Sale, Condemnation, or Insurance; Sale by Conservator or Agent (p. 281)
(a) A specific devisee has a right to the specifically devised property in the testator’s estate at death and:

(1) any balance of the purchase price, together with any security agreement, owning from a purchaser to the testator at death by reason or sale of the property;

(2) any amount of a condemnation award for the taking of the property unpaid at death;

(3) any proceeds unpaid at death on fire or casualty insurance on or other recovery for injury to the property;

(4) property owned by the testator at death and acquired as a result of foreclosure, or obtained in lieu of foreclosure, of the security interest for a specifically devised obligation;

(5) real or tangible personal property owned by the testator at death which the testator acquired as a replacement for specifically devised real or tangible personal property; and

(6) unless the facts and circumstances indicate that ademption of the devise was intended by the testator or ademption of the devise is consistent with the testator’s manifested plan of distribution, the value of the specifically devised property to the extent the specifically devised property is not in the testator’s estate at death and its value or its replacement is not covered by paragraphs (1) through (5).

· Adopts intent theory of ademption and creates a presumption against ademption unless the facts show that ademption was intended by testator or consistent with testator’s plan of distribution.

· (a) → broad and trying to get at involuntary acts by T that might have resultd in ademption

(b) If specifically devised property is sold or mortgaged by a conservator or by an agent acting within the authority of a durable power of attorney for an incapacitated principal, or if a condemnation award, insurance proceeds, or recovery for injury to the property are paid to a conservator or to an agent acting within the authority of a durable power of attorney for an incapacitated principal, the specific devisee has the right to a general pecuniary devise equal to the net sale price, the amount of the unpaid loan, the condemnation award, the insurance proceeds, or the recovery.

(c) The right of a specific devisee under subsection (b) is reduced by any right the devisee has under subsection (a).

(d) For purposes of the references in subsection (b) to a conservator, subsection (b) does not apply if after the sale, mortgage, condemnation, casualty, or recovery, it was adjudicated that the testator’s incapacity ceased and the testator survived the adjudication by one year.

(e) For the purposes of the reference in subsection (b) to an agent acting within the authority of a durable power of attorney for an incapacitated principal, (i) “incapacitated principal” means a principal who is an incapacitated person, (ii) no adjudication of incapacity before death is necessary, and (iii) the acts of an agent within the authority of a durable power of attorney are presumed to be for an incapacitated principal

c. Securities

i. UPC §2-605: Increase in Securities; Accessions

(a) If a testator executes a will that devises securities and the testator then owned securities that meet the description in the will, the devise includes additional securities owned by the testator at death to the extent the additional securities were acquired by the testator after the will was executed as a result of the testator’s ownership of the described securities and are securities of any of the following types

(1) securities of the same organization acquired by reason of action initiated by the organization or any successor, related, or acquiring organization, excluding any acquired by exercise of purchase options

(2) securities of another organization acquired as a result of a merger, consolidation, reorganization, or other distribution by the organization of any successor, related, or acquiring organization; or
(3) securities of the same organization acquired as a result of a plan or reinvestment

(b) Distributions in cash before death with respect to a described security are not part of the devise.

ii. Problem p. 285: T’s will devises “100 shares of Hi-Flier Corp. stock” to her sister, Ann. To what is Ann entitled if, two years before T’s death

(a) Hi-Flier Corp declared a stock dividend entitling shareholders to one share for each share they previously held

· Ann gets b/c 2-605(a)(1) → securities of the same org

(b) Tip-Top corp acquired Hi-Flier, issuing one share of Tip-Top Corp stock for each two shares of Hi-Flier stock

· Ann gets b/c 2-605(a)(2) → securities or another corp as a result of acquisition

(c) Hi-Flier declared a divided of $5.00/share, and offered each SH the opportunity to take on-tenth of a share of stock in lieu of the $5.00 dividend. T took the stock

· If take cash then not part of specific devise

· If take stock than it falls under 2-605(a)(1)

d. Ademption by satisfaction

i. §2-609: Ademption by Satisfaction
(a) Property a T gave in his (or her) lifetime to a person is treated as a satisfaction of a devise in whole or in part, only if (i) the will provides for deduction of the gift, (ii) the T declared in a contemporaneous writing that the gift is in satisfaction of the devise or that its value is to be deducted from the value of the devise, or (iii) the devisee acknowledged in writing that the gift is in satisfaction of the devise or that its value is to be deducted from the value of the devise.

(b) For purposes of partial satisfaction, property given during lifetime is valued as of the time the devisee came into possession or enjoyment of the property or at the T’s death, whichever occurs first.

(c) If the devisee fails to survive the T, the gift is treated as a full or partial satisfaction of the devise, as appropriate, in applying Sections 2-603 an 2-604, unless the T’s contemporaneous writing provides otherwise

ii. If devise is specific and prop is given during life time of T → then devise is adeemed by satisfaction

ii. If general → gift not going to be adeemed against testamentary devise unless T says it should be

2. Cases and problems

a. McGee v. McGee (274)

i. Facts: T left friend a general bequest of 20K and then left a specific devise to grandchildren, of all the money in the bank; after execution son withdraws 50K from bank and uses it to purchase flower bonds

ii. Grandkids are arguing substance over form → Identity theory argument

(a) Problem is once you open the door to intent you are going to have all sorts of contradictory evidence

iii. This was atty error → if making residuary devise then need to put in order of abatement in order so the residuary abates last

b. Problem 1 p. 283

i. Foreclosure of house devised to niece

(a) UPC says that devisee gets it → 2-605(a)(1), (2) → condemnation award

(b) No UPC → gift is adeemed, specifically devised prop is not in the estate at death
C. Lapse

1. Intro

a. Lapse = What happens if there is a time gap b/tw execution of will and death of testator when one of the beneficiaries dies
b. Common law

i. General/specific devise going to lapse and go through residuary clause

ii. If residual legatee dies → go through intestacy

(a) If one of residual legatees dies then their share of estate goes through intestacy

c. Anti-lapse statutes

i. Theory is that when a T leaves a property to a sufficiently close relative, T would want the issue of that devisee to take the prop if the devisee predeceases the T

(a) States vary in who the anti-lapse statutes protect

(b) NY §3-3.3: Disposition to issue or brothers or sisters of T not to lapse; application to class dispositions
(a) Unless the will whenever executed provides otherwise

(2) Instruments executed on or after September 1, 1992. Whenever a testamentary disposition is made to the issue or to a brother or sister of the T, and such beneficiary dies during the lifetime of T leaving issue surviving such T, such disposition does not lapse but vests in such surviving issue, by representation

(3) The provision of subparagraph...(2) applies to a disposition made to issue, brothers or sisters as a class as if the disposition were made to the beneficiaries by their individual names, except that no benefit shall be conferred hereunder upon the surviving issue of an ancestor who dies before the execution of the will in which the disposition of the class was made.

(c) NH 

The heirs in the descending line of a legatee or devisee, deceased before the T, shall take the estate bequeathed or devised, in the same manner of the legatee or devisee would have taken it if he had survived

(d) VA

(1) Protects descendants of grandparents → cousins

(2) If takers are of unequal degree of kinship → those of more remote degree take by representation
ii. These are default rules that T’s can draft around

iii. If 1 of 2 residual legatees dies then their share goes to living residual legatee

d. Class gifts

i. Common law

(a) If a member of the class predeceased T, that member’s devise lapsed and the remaining members of the class divided the lapsed devise

(b) So doesn’t protect issue of class member who predeceased T

ii. Anti-lapse stats typically protect class gifts the same as gifts to indiv

iii. Drafters should use multi-generational language (include devise to issue of bros and sis) unless the T wants to exclude issue of deceased class members from taking

e. Void devises

i. Void devise = devise to a person who had died before the time of the will execution

ii. Most anti-lapse statutes protect both lapsed and void devises

(1) Sometimes it makes a difference in class gifts

(2) NY → doesn’t protect surviving issue of void devisee

2. Cases and Problems

a. Problem p. 289: T’s will says 30K to sister S, 40K to husband’s brother B, 50K to Uncle Jim, $5 to brother Carl, remainder to my sister’s daughter N and husband’s daughter D in equal shares; At T’s death estate is valued at 200,005, T’s husband predeceases and T dies childless; Using NY statute, what happens if S, B, J predecease T, and

i. S was survived by her daughter N and her husband T, her will left all of her property to T; B was survived by his daughter E, to whom he left his entire estate; J was survived by his son K, to whom he left his entire estate

(a) NY

(1) Carl gets his $5

(2) N gets S’s share b/c she is issue of T’s sister

(3) B’s gift → B is T’s brother-in-law, he dies and is survived by his daughter E (niece-in-law of T)

· lapses into residuary b/c he is not issue of T’s brother or sister

· Anti-lapse doesn’t protect in-laws

(4) J’s gift → J is T’s uncle, he died, survived by his son K (T’s cousin)

· Lapse statute doesn’t protect cousins

(5) 85K goes to D and 115 goes to N → more goes to N b/c she gets her mom’s (T’s sister) share

(b) NH

(1) Nothing lapses
(2) NH has made leg judgment that every gift where devisee predecease T goes to devisee’s heirs → rare stat

(c) VA

(1) Only difference with NY is that K’s gift doesn’t lapse → protects descendants of grandparents

(2) This is representative of maj of juris

ii. Same facts but N also predeceases (in NY)
(a) Survived be her husband

(1) 30K gift to S lapses b/c S’s issue N died with no issue → this is old insistence on blood relatives

(2) All of residuary goes to D → N’s ½ doesn’t go through intestacy or to her estate

(b) Survived by her son V
(1) V takes b/c is “surviving issue” of S

· Statute protects grand-nieces, nephews

(2) V DOES NOT take N’s share under residuary clause b/c statute protects surviving issue of T’s brother and sisters, NOT surviving issue of nieces and nephews, so D gets all of the residuary

b. Class gift problem p. 291: 
i. T’s will leaves 100K “to my nieces” and the remainder of the estate to the Red Cross. T’s sibling had 4 children, A , B, C, D; C predeceased T, leaving issue E; D predeceases with no issue, leaving her estate to husband F

(a) NY

(1) Protects issue of brothers and sisters, not issue of nieces and nephews → so C, D gifts lapse

(b) VA

(1) I think gift to D lapses

(2) Gift to C goes to E, but by representation, but he is only person in his class → so he takes all of C’s gift
ii. If instead of class gift, T makes 4 gifts by name to A, B, C, D

(a) NY

(b) VA

(1) E is going to get C’s gift

(2) D’s gift going to lapse

· Big difference b/tw using class gifts and indiv gifts is that if gift is described as class gift and there is no subsequent taker, gift is going to be shared by the surviving members of the class

· If gift is made as indiv gift and is general bequest and lapses → goes to residuary clause

c. Estate of Rehwinkel (291)

i. Washington anti-lapse statute that says that any devise to a relative doesn’t lapse, T makes devise to niece who predeceases and her issue (Fossum) is arguing he should take

ii. Ct decides that because T used survivorship language meant to preclude application of anti-lapse statute

iii. As a drafter

(a) Need to think through what happens if any of devisee’s predecease T

(b) If want devisee’s issue to take make provision that says if any of them predecease their issue take

d. Estate of Ulrikson (296)

i. T makes specific devise of 1K to nieces/nephews; makes general devise of rest of estate to siblings, but doesn’t make provision for what happens if siblings all predecease

ii. Nieces/nephews of predeceased siblings arguing that since well doesn’t make provision → go to anti-lapse statute

iii. Other nieces/nephews arguing that she intended gift to class and if all that class dead should go in equal shares to all nieces/nephews

iv. Ct says her intent wasn’t clear → go to anti-lapse
VI. Mistake, Revocation, DRR; Joint Wills (330-367)
A. Correcting Mistakes

1. Intro

a. Mistake = when will contains a mistake (that does not reflect T’s intent) that neither T or the lawyer caught

b. In order to prove mistake need to have

i. Mistake on the face of the will; AND

(a) Judicial economy concern → don’t want to open floodgates

(b) If could argue intent based solely on facts, i.e. T thought husband was faithful and he wasn’t, so giving him her estate is frustrating intent, then everyone would contest will

ii. What would have been intent of T but for the mistake
(a) Cts not sure that they can get at intent better then T, so if have what she wanted but for mistake than don’t have this concern

2. Cases/ Problems

a. Gifford v. Dyer (331)

i. Mistake argument very hard to make and they rarely suceed

b. Knupp v. District of Columbia (332)
i. Scrivener error

ii. Can only introduce extrinsic evidence (i.e. his testimony of error) when

(a) ambiguity in language → mistake of face of will

(b) Extrinsic evidence can only be used to interpret something actually on face of will

iii. Modern trend to allow scrivener to testify and effectuate intent of T

(a) Not worried about floodgates b/c not easy to get lawyer to testify to mistake he made unless he really made it

(b) Can come close to proving intent
B. Revocation

1. Revocation by Physical Act

a. UPC § 2-507: Revocation by writing or by act
(a) A will or any part thereof is revoked:

(1) by executing a subsequent will that revokes the previous will or part expressly or by inconsistency; or

(2) by performing a revocatory act on the will, if the testator performed the act with the intent and for the purpose of revoking the will or part or if another individual performed the act in the testator’s conscious presence and by the testator’s direction. For purposes of this paragraph, ‘revocatory act on the will’ includes burning, tearing, canceling, obliterating, or destroying the will or any part of it. A burning, tearing, or canceling is a ‘revocatory act on the will’, whether or not the burn, tear, or cancellation touched any of the words on the will.

(b) If a subsequent will does not expressly revoke a previous will, the execution of the subsequent will wholly revokes the previous will by inconsistency if the testator intended the subsequent will to replace rather than supplement the previous will

(c) The testator is presumed to have intended a subsequent will to replace rather than supplement a previous will if the subsequent will makes a complete disposition of the testator’s estate. If this presumption arises and is not rebutted by clear and convincing evidence, the previous will is revoked; only the subsequent will is operative on the testator’s death.

(d) The testator is presumed to have intended a subsequent will to supplement rather than replace a previous will if the subsequent will does not make a complete disposition of the testator’s estate. If this presumption arises and is not rebutted buy clear and convincing evidence, the subsequent will revokes the previous will only to the extent the subsequent will is inconsistent with the previous will; each will is fully operative on the testator’s death to the extent they are not inconsistent.

b. First Interstate Bank of Oregon v. Henson-Hammer (338)

i. Ct admitted copy of T’s will, daughter argues that evid not strong enough to overcome presumption that T destroyed his will with the intention of revoking it

ii.  Presumption of revocation: When a will that was last known to be in the custody of the T or in a location to which he had ready access to and cannot be found after his death, it is presumed to have been destroyed with the intention of revoking it
(a) Strength of presumption depends on if others had access to will; AND

(b) degree of control that decedent possessed over the repository.

iii. Ct finds that presumption rebutted b/c T reiterated intent to go along with estate plan and daughter had access to safe-deposit box where T kept will

iv. Proof of lost wills

(a) If presumption of revocation, proponent still has to prove the contents of the missing, but not revoked will

(b) NY statute p. 342: Proof of lost and destroyed will → Lost/destroyed will can be admitted to probate

(1) if overcome presumption of revocation; AND

(2) prove execution of will through

· By copy;

· Or two witnesses → always hard to prove this way so make copy

v. Physical acts of revocation done to a copy of a will are irrelevant

vi. Loss or destruction of duplicate originals

vii. Duplicate wills

(a) Duplicate originals: When T signs 2 original wills with the exact same terms

(b) If lost duplicate original was the only one in the T’s custody, cts generally indulge in the presumption that T destroyed the duplicate original and thereby revoked the will

viii. Proxy revocation by physical act

(a) T must intend a revocation and act must be done by the proxy in the T’s presence and by her direction

(b) UPC 2-507(2) authorizes if another person performs act in T’s conscience presence

(1) Same idea as execution formality

(2) Need more than just a letter

c. Partial revocation by physical at

i. T crosses out a provision of the will

ii. Most states allow partial revocation by physical act

(a) UPC 2-507(a)

(b) Revocation goes to residual clause

(c) In some states can’t revoke partially → these juris would disregard attempt at revocation

(d) If partial revocation changes the construction of the remainder of a clause or increases a provision made for someone other than the residuary devisee → cts will not validate the revocation on the theory that the change constitutes a testamentary transfer that requires formalities

iii. What if T crosses out section and then writes something in above it

(a) If in a state that recognizes holographic wills → could argue devise on that

(b) Counterargument is that have to be able to read entire provision in T’s handwriting
2. Revocation by Subsequent Written Instrument 

a. For subsequent will to revoke prior will need

i. Express revocation clause, i.e. “I hereby revoke all wills and codicils at any time heretofore made by me”

ii. Implied revocation → if inconsistency between will 1 and will 2

b. Wolfe’s will (345)

i. 2 wills both executed with formalities, 1 giving house to son and one leaving personal prop to daughter

ii. Real and personal prop are terms of art → so will 2 didn’t revoke b/c they are both giving away different things

iii. Ct says  “effects” can mean 2 things and should be able to have trial to determine which one meant here

(a) Everything T owns

(b) Only personal prop

3. Revocation by Operation of Law

a. UPC §2-804 (1990): Revocation of Probate and Nonprobate Transfers by Divorce; No revocation by other changes of circumstances
(a) Definitions

(1) ‘Disposition or appointment of property’ includes a transfer of an item of property or any other benefit to a beneficiary designated in a governing instrument

(2) ‘Divorce or annulment’ means any divorce or annulment *** A decree of separation that does not terminate the status of husband and wife is not a divorce for purposes of this section

(3) ‘Divorced individual’ includes an individual whose marriage has been annulled.

(4) ‘Governing instrument’ means a governing instrument executed by the divorced individual before the divorce or annulment of his (or her) marriage to his (or her) former spouse.

(5) ‘Relative of the divorced individual’s former spouse’ means an individual who is related to the divorced individual’s former spouse by blood, adoption, or affinity and who, after the divorce or annulment, is not related to the divorced individual by blood, adoption, or affinity.

(b) Revocation upon Divorce. Except as provided by the express terms of a governing instrument, a court order, or a contract relating to the division of the marital estate made between the divorced individuals before or after the marriage, divorce, or annulment, the divorce or annulment of a marriage

(1) revokes any revocable (i) disposition *** of property made by a divorced individual to his [or her] former spouse in a governing instrument and any *** disposition *** in a governing instrument to a relative of the divorced individual’s former spouse, *** (iii) nomination in a governing instrument, nominating a divorced individual’s former spouse or a relative of the divorced individual’s former spouse to serve in any fiduciary or representative capacity, including a personal representative, executor, trustee, conservator, agent, or guardian

(d) Effect of revocation. Provision of a governing instrument that are not revoked by this section are given effect as if the former spouse and relatives of the former spouse disclaimed the revoked provisions or, in the case of a revoked nomination in a fiduciary or representative capacity, as if the former spouse and relatives of the former spouse died immediately before the divorce or annulment.

(e) Revival if Divorce Nullified. Provisions revoked solely by this section are revived by the divorced individual’s remarriage to the former spouse or by a nullification of the divorce or annulment
(f) No revocation for other change of circumstances. No change of circumstances other than as described in this section and in §2-803 effects a revocation.

b. Pre-1990 UPC §2-508

If after executing a will the testator is divorced or his marriage annulled, the divorce or annulment revokes any disposition or appointment of property made by the will to the former spouse, any provision conferring a general or special power of appointment on the former spouse, and any nomination of the former spouse as executor, trustee, conservator, or guardian, unless the will expressly provides otherwise. Property prevented from passing to a former spouse because of revocation by divorce or annulment passes as if the former spouse failed to survive the decedent, and other provisions conferring some power or office on the formers spouse are interpreted as if the spouse failed to survive the decedent. If provisions are revoked solely by this section, they are revived by testator’s remarriage to the former spouse. For purposes of this section, divorce or annulment means any divorce or annulment which would exclude the spouse as a surviving spouse within the meaning of §2-802(b). A decree of separation which does not terminate the status of husband and wife is not a divorce for purposes of this section. No change of circumstances other than as described in this section revokes a will.

c. Problem 1 p. 350: C and F were married in middle age. It was second marriage for both. The only children they had wre from prior marriages. While married, each executed a will leaving all probate property to the other, if living, and if not living, half to one’s children and half to the other’s children. Each nominated the other as executor. Thereafter, they divorced. Charlie died without making a new will, survived by Francine, her children, and his children. Who gets his prop?

i. Pre-1990 UPC

(a) ½ to his kids, ½ to hers

(b) Could have estate with automatic revocation of gift to a spouse, but not to their ex-spouses kids

ii. Current UPC

(a) His kids get property

(b) Cuts out anything to relative of divorced spouse

(c) This provision very broad → includes wills, trusts, annuities, insurance 

(1) Drafters of ERISA forgot to put in provision of what happened if divorce but no change in beneficiary

(2) SC ruled that fed statute pre-empted state laws (UPC) so no automatic revocation, if have ERISA have to change beneficiary if divorce

d. Pre-marital wills

i. Will leaving all prop to parents, then gets married but never executes new will

ii. 2 solutions

(a) Marriage revokes the will entirely → goes through intestacy

(b) Spouse would be a “pretermitted” or “omitted” spouse and will wouldn’t be revoked but he would get his omitted spouse’s share and then rest of estate would pass through will

C. Revival and Dependent Relative Revocations

a. Revocation of T’s last will, doesn’t generally reinstate a prior will

i. Reinstatement of the prior will would require testamentary formalities and act of revocation usually not accompanied by these formalities
ii. Common law: Common law presumption that wills have no legal effect unless executed and can’t revive 1st one without re-executing it under formalities

b. UPC § 2-509: Revival of Revoked Will
(a) If a subsequent will that wholly revoked a previous will is thereafter revoked by a revocatory act under §2-507(a)(2), the previous will remains revoked unless it is revived. The previous will is revived if it is evident from the circumstances of the revocation of the subsequent will or from the T’s contemporary or subsequent declarations that the T intended the previous will to take effect as executed.

(b) If a subsequent will that partly revoked a previous will is thereafter revoked by a revocatory act under §2-507(a)(2), a revoked part of the previous will is revived unless it is evident from the testator’s contemporary or subsequent declarations that the T did not intend the revoked part to take effect as executed.

(c) If a subsequent will that revoked a previous will in whole or in part is thereafter revoked by another, later, will, the previous will remains revoked in whole or in part, unless it or its revoked part is revived. The previous will or its revoked part is revived to the extent it appears from the terms of the later will that the testator intended the previous will to take effect.

c. Problem p. 353: T validly executed will number 1, which left Blackacre to Nephew and T’s residuary estate to Yale
i. T executed will 2 which left Blackacre to Niece and T’s residuary estate to Yale. T burned will 2

(a) Common law

(1) Burning doesn’t revive will 1

(2) Estate passes through intestacy

(b) UPC 2-509

(1) Who has standing?

· Niece, nephew → yes b/c could be intestate heir and is mentioned in will 1 or 2

· Yale → mentioned in will

(2) Nieces argument

· Neither will valid and estate should pass through intestacy

(3) Nephews argument

· If want W1 to be valid, has to convince ct that revocation of W2 revived W!

· UPC 2-509(a): Have a presumption against revival, but if there is evid (i.e. T’s statement that is reviving W1 or letters to Yale saying intending to give $) then can rebut

ii. T executed a codicil to W1. The codicil provided: “I leave Blackacre to Niece.” T later burned the codicil

(a) If argue part revocation puts you in 2-509(b) 

(1) Reversal of presumption → now have a presumption of revival for the part that was revoked

(b) If T revokes the codicil, leaves the will without the revoked codicil intact

d. Dependent relative revocation

i. Premise underlying DRR is that T’s revocation of his will was based on mistake, often a mistake about the revocation and since T was laboring under burden of a mistake when he revoked his will, courts ignore the revocation and treat the revoked will as if it were still in effect; OR

ii. T’s revocation was conditioned a set of facts that did not occur

(a) Carter v. First United Methodist Church of Albany (354)
(1) T executed will in ’63 and in ’78, but ’78 will didn’t comport with formalities so couldn’t probate

(2) Ct used DRR in order to probate ’63 will b/c rather have will probated according to some will rather than through intestacy

· DRR argument was that revocation of ’63 will was dependent on ’78 will being properly executed 
(b) T gives 10K bequest to L, what would happen if T crosses out 10K and writes in 50K and initials it

(1) In state that recognizes partial revocation by physical act L going to get 0 b/c revocation doesn’t meet formalities

(2) DRR argument is that the partial revocation was premised on a mistake of law (that T could cross out provision and add something new)
iii. Suppose in 1985 T executes will (W1) leaving entire estate to T’s daughter, in 1990 T rips up W1 and executes W2 and the provisions of W2 are ¾ of estate to D and ¼ to S; 1995 T dies and in a drawer in T’s home find W1 and W2 both torn in ½ and in a safe deposit box find W3, written in 1995 but not witnessed and giving all of estate to D

(a) Son’s argument → he wants intestacy

(1) W3 wasn’t witnessed → so not valid

(2) Presumption that W1 and W2 torn by revocatory act committed by T, no evid to overcome presumption so no will

(b) D’s argument → she wants W3, but if not than W1 or W2 better than intestacy for her

(1) If W3 in T’s handwriting and in state that recognizes holographic wills → could try to get it in under that

(2) Argue substantial compliance under UPC 2-503, ct could use dispensing power

· CaC evidence that T intended W3 to function as her will b/c put in safe deposit box and pattern of distribution, even when T gave S a share of estate, didn’t give as much as D so wouldn’t be effectuating T’s intent to give D and S equal shares

(3) 1985 will

· No DRR argument

· Could argue will was revived under 2-509(a), there is a presumption against revival but it can be rebutted by subsequent declarations that T intended ’85 will to be revived, language suggest that can only revive W1 if revocatory act was W2 (no express revocation provision)
(4) 1990 will

· DRR argument: Give effect to ’90 will b/c T conditioned revocation of ’90 will on belief that ’95 will sufficient

D. Joint Wills and Limitations on power to Revoke

1. UPC §2-514: Contracts Concerning Succession

A contract to make a will or devise, or not to revoke a will or devise, or to die intestate...may be established only by (i) provisions of a will stating material provisions of the K, (ii) an express reference I a will to a K and extrinsic evidence proving the terms of the K, or (iii) a writing signed by the decedent evidencing the K. The execution of a joint will or mutual wills does not create a presumption of a K not to revoke the will or wills.

2. Estate of Wiggins (360)

a. When couples execute joint wills courts often find K obligations even when the language imposing binding obligations is less than clear

3. Illustrative will on p. 375 → look at it and see how it could be improved
VII. Intro to Trusts

A. Trusts (473-485)

1.  Structure

a. Trustee = holder of legal title to the trust prop

i. Trustee (not beneficiary) has right and obligation to manage trust prop in beneficiary’s interest

ii. Trustee to distribute property to beneficiaries

iii. Trustee owes fiduciary duties to the beneficiary

(a) Big ones are duty of care and duty of loyalty

(b) As fiduciary trustee must act in interests of beneficiaries not in self-interest

iv. Trust will never fail for trustee
(a) Ct will just appoint one (well drafted trust should name contingent trustees if original trustee fails to qualify)
(b) Can fail b/c

(1) Trust instrument doesn’t name anyone

(2) Trustee named might fail to qualify → refusal, death, incompetence, etc.

(3) Trustee named lacks legal capacity

b. Beneficiary = holder of equitable (beneficial) title 

i. There equitable interests can be divided up over time

ii. Historically needed beneficiary in order to enforce fid duties (but this condition is being relaxed)

c. Settlor (trustor) = person who creates trust

d. Types of trusts

i. Inter vivos trust = Settlor makes trust in their life, they can be trustee → is more like a K

(a) Revocable = will substitute

(b) Irrrevocable = trust is completed gift

ii. Testamentary trust = trust that is created in will upon death, ct actually creates by overseeing transfer of funds to the trustee

2. Creation of Trusts

a. Trusts minimize inefficiencies 

i. Esp if multi-beneficiaries who want to use trust for same thing

ii. Can protect beneficiaries from their own spending

iii. Estate planning tool → maintain control and avoid taxes

iv Better than creating a life estate with remainderman b/c all legal interest is vested in 1 person → can sell, lease, maintain prop (life tenant has no incentive to benefit remainderman)

b. Trust law only applies if don’t explicitly provide for something else in trust

c. Merger doctrine

i. Trust settlor may name the sole trustee one of the beneficiaries of the trust and may name the sole beneficiary one of the trustees (more than one person can be trustee) BUT settlor CANNOT name same person as sole trustee and sole beneficiary → UTC §402(a)(5)
ii. Merger doctrine = legal and equitable title merge and the trust fails

(a) This can happen by accident → i.e. if wife names husband as trustee and beneficiary and daughter as beneficiary and daughter dies before husband

(b) When interests merger, holds property free of any trust (or any trust duties)

(c) Can make beneficiary a contingent remainderman and trust still be valid

(d) Can name someone in comatose or vegetative state as beneficiary (but have to have guardian appointed)

d. Passive trust = trust that imposes no active duties on the trustee → invalid

i. Beneficiary might want to challenge trust as passive simply to avoid paying commissions to named trustee or own prop outright

ii. Ben might want to challenge as passive to avoid having trust invalidated on some other ground (indefiniteness, Perp)

e. Beneficiary requirement 
i. Moss v. Axford (479)

(a) Construing a section of a will that gives money to lawyer to distribute to person who took care of decedent
(b) Dec’s heirs claim that created an express trust w/out any ascertainable heir →  clause void and would go to residuary clause (or to intestate succession if no residuary)

(c) Ct says not nec to designate beneficiary by name or description, enough if T uses lang which is sufficiently clear to identify beneficiary, then ct came make ID and give effect to T’s intent

(1) Usually can’t appoint an heir as trustee with discretion b/c becomes in their interest that trust should fail

(2) If beneficiary is class (friends) has to be reasonable bounds
· Friends too far, most cts say too vague, prob is then goes to heirs which frustrates T’s intent
· If make beneficiary “family” → cts will enforce → pref to give $ to fam

(d) Trustee has to exercise discretion reasonably → still has fid duties (who has standing to enforce??)
ii. Trusts for noncharitable purposes

(a) Restatement §47 (p. 482)

(b) UTC §409 (482): Noncharitable Trust Without Ascertainable Beneficiary: Except as otherwise provided in Section 408 or by another statute, the following rules apply:
(1) A trust may be created for non-charitable purpose without a definite or definitely ascertainable beneficiary or for a noncharitable but otherwise valid purpose to be selected by the trustee. The trust may not be enforced for more than (21) years.

(2) A trust authorized by this section may be enforced by a person appointed in the terms of the trust, or if no person is so appointed, by a person appointed by the court.

(3) Property of a trust authorized by this section may be applied only to its intended use, except to the extent the court determines that the value of the trust property exceeds the amount required for the intended use. Except as otherwise provided in the terms of the trust, property not required for the intended use must be distributed to the settlor, if then living, otherwise to the settlor’s successors in interest.

(c) UTS and Restatement are trying to make it easier to validate a trust which creates an indefinite class as a beneficiary → but it hasn’t been widely adopted

(1) Scope of the trustee’s authority

· Power not a duty in Restatement → so discretionary not mandatory

· UPC → question whether it is imperative duty or discretionary power

(2) Can’t pocket the money

(3) Who has standing to sue

· If discretionary power → heirs

· If duty → heirs don’t have power to sue, someone in class does, and if too vague than ct can appoint someone to enforce 

(d) UPC §2-907, UTC §408: Validates trusts which name pets as beneficiary
B. Trust Formalities (496-503)
1. Goodman v. Goodman (496) 
a. Facts: Son gives bar to mom in trust to give to kids as beneficiaries when they are mature enough, but does all this orally → Ct validates on 2 oral statements of interested witnesses

i. Constructive trust (resulting trust) = remedial devise used by cts to achieve results which do not easily fit witin other doctrinal frameworks

(a)  Judicial remedy used to correct for fraud or unjust enrichment

ii. Cts interpret statute of limitations to beneficiaries interest → basically starts running when they have notice of trustee’s breach (here when she decided to keep $ from bar’s sale for herself)

b. Problem is that are creating precedent that validates trust w/out any testamentary formalities

i. Is ct saying that we should fix the way people are allowed to make trusts (require trust formalities) OR are they saying will (and trust) formalities are relics of the past

(a) Statute of frauds doesn’t apply to trusts devising personal prop→ no writing requirement

(b) Old English rule is that rule does apply to trust devising real prop

2. Argument for formalities

a. If not formalities → opens the door for non-beneficiaries of will to argue creation of trust where there is no express language of creation

b. UTC § 407: Sanctions oral trusts but requires that the trust’s terms be proved by clear and convincing standard (higher than most states require)

c. Some states do require writing and other formalities for trusts (NY and FL, p. 500-01)

i. NY statute requires

(a) Signature of settlor AND at least one trustee; AND

(b) Either acknowledgement by notary OR signatures of 2 witnesses

ii. Beginning to look like will formalities

d. Declarations of trust v. transfers in trust

i. Inter vivos trust → trustee can create by declaring that she holds the trust prop as trustee for named beneficiaries OR transfer trust to someone else as trustee 

(a) When settlor declares herself as trustee no delivery necessary as long as trust declaration clearly identifies trust assets

(b) Most cts uphold declaration by settlor as trustee even if no document

ii. Trust document that creates trust and names someone other than settlor as trustee = deed of trust

(a) When transfer prop in trust to someone else as trustee must DELIVER trust prop

(1) Delivery requirements vary but are designed to insure that settlor truly intended to make the transfer

(2) NY EPTL §7-1.18: No trust is created unless and until settlor transfers title to real prop to trustee and re-registers stock in trustees name

(3) RTT: Delivery of trust document would satisfy

(4) Delivery requirement can be convenient way to invalidate trust

e. Resulting trust = when a settlor intends to create a trust, but the trust fails for some reason (i.e., if class of beneficiaries to indefinite)

i. Ct says that trustee holds trust prop for benefit of settlor or settlor’s successors-in-interest

(a) If express trust fails → trustee must transfer prop back to settlor (or their heirs)

(b) Imp principally as salvage doctrines

ii. Purchase money resulting trust: If someone bought prop for someone else, at common law the person who bought prop was said to hold in trust → most juris abolish
VIII. Using Trusts to Avoid Probate (503-540)
A. Avoiding Probate Without the Use of Trusts

1. Totten Trusts

a. Definition: Bank acct that is declared to be held in trust for a beneficiary

i. Depositor an withdraw funds at any time for his own use 

ii. Not an actual trust b/c depositor owes no fid duties to the named beneficiary (functionally is the same thing as single-party account with POD designation (UPC)

iii. Trusts terminate at settlor’s deaht

b. Reasons to have

i. Avoids probate and fees → ben gets access to $ almost immediately → “poor man’s trust”

ii. Preferable to joint acct b/c ben has no control/access to money which may be what T wants

c. Green v. Green (504)

i. Dec created 8 bank accts as Totten trusts, with beneficiaries being his kids, his wife bring suit alleging that this is a  testamentary disposition w/out the formalities (if they are invalidated $ passes to her through intestacy)

ii. Cts are increasing allowing these kinds of trust, so the argument they are invalid testamentary dispositions is going to lose → stupid to make it so expensive to transfer $ at death

(a) Ct says his intent was clear → wanted to leave $ to kids

(b) Totten trust at least creates presumption of trust?

(1) Wife presented evid that beneficiaries didn’t know of trusts → ct says that is not enough
iii. Avoid litigation if dec had stated in his will he created these bank accts as trusts for kids
2. POD Accounts

a. POD acct = when decedent opens acct in her own name, but provides that the funds will be payable on death to beneficiary

i. Single-party acct: Depositor chooses to have a POD designation or to have assets pass to dec’s estate

ii. Multi-party acct: Depositors choose whether to create right of survivorship or to include POD designation at death of surviving depositor → joint-acct with POD designation

b. UPC § 6-101: Same treatment of POD accounts and trust accounts and wide variety of non-probate transfers are non-testamentary and OK (i.e. pension plants, retirement plans, ins policies, employee benefit plans)

c. UPC § 6-302: Authorizes registration of securities in beneficiary form whenever security owned by one indiv or by two or more individuals with right of survivorship

i. Beneficiary form (defined in 6-301) = registration which indicates the intention of the owner regarding the person who will become the owner of the security upon the death of the owner

d. UPC § 6-305: Form of Registration in Beneficiary Form

Registration in beneficiary form may be shown by the words “transfer on death” or the abbreviation “TOD,” or by the words “pay on death” or by the abbreviation “POD,” after the name of the registered owner and before the name of the beneficiary

e. UPC §6-306 Effect of Registration in Beneficiary Form
The designation of a TOD beneficiary on a registration in beneficiary form has no effect on ownership until the owner’s death. A registration of a security in beneficiary form may be cancelled or changed at any time by the sole owner or all then surviving owners without the consent of the beneficiary.

c. UPC §6-307: Securities in beneficiary form pass to the beneficiary or beneficiaries who survive the owner
3. Joint Accounts

a. Each has power to withdraw all of the funds, but if one withdraws all, JT1 has a claim against JT2 for the excess of the amt of $ that JT1 contributed (so if he contributed 50 and withdrew 100, JT2 has claim against him for $50)

4. Joint Tenancies  with Right of Survivorship

a. Either can sever joint tenancy by transferring their fractional share of the interest

b. At death of one of joint tenants if interest has not been severed then surviving joint tenant gets the fractional share of the tenancy of the decedent joint tenant without having to go through probate

5. Problem p. 511: L  is unmarried woman with one adult child, M. L has a checking acct with an average monthly balance of 15K and securities worth 200K. She also owns her home. L has will that devises all of her real and personal prop to M.

a.  If L were to die tomorrow which of her assets would pass through probate? → All of them

b. How could she restructure her holdings to avoid probate. Assuming that avoiding probate is her only estate planning goal.

i. Make checking acct joint acct with right of survivorship OR create a POD designation

ii. Securities → make POD beneficiary

iii. Home → create joint tenancy with right of survivorship to son

(a) If son is joint tenant he has ouster rights and can sever by selling his interest

(b) If create revocable living trust → non-probate transfer w/out present rights

B. Avoiding Probate through the use of Revocable Inter Vivos Trusts
1. Definition

a. Revocable inter vivos trust (living trust)

i. Settlor makes herself trustee and life beneficiary, giving herself broad management powers, including the power to revoke the trust, invade the principal and designate remaindermen 

ii. At settlor’s death successor trustee distributes trust principal to remainder beneficiaries (no need for probate)

iii. Most include pour-over wills
(a) Serves mopping up function

(b) Directs probate ct to distribute testator’s probate assets to the successor trustee of the living trust to be managed and distributed in accordance with the trust’s terms

(c) If trust/pour-over properly drafted only small fraction of T’s assets will pass through probate

(d) Historically vulnerable to attacks by disgruntled heirs based on argument that pour-over provisions were invalid b/c they directed that the probate assets be distributed in accordance with an invalid testamentary document (revocable trust)

(1) If trust was unfunded → further subject to argument that trust invalid b/c lacked property

(2) Trustee counter-arguments

· Incorporation by reference: Will validly incorporated living trust (but if made this argument any revocable will that had been amended or modified could NOT be incorporated), so flexibility gone + if this argument was successful than turned trust into testamentary trust with probate ct having juris over it

· Facts of indep legal sig: Trust had indep lifetime purpose (in addition to testamentary function) so pour-over valid → this is good argument IF T had funded trust; if unfunded trust couldn’t use this argument b/c no purpose besides testamentary

iv. Living trusts are basically wills w/out formalities → cts let them in w/out compliance with formalities → does that mean should change formalities with wills?

b. Why have?

i. Allows settlor to retain almost total control over her prop while avoiding probate

ii. Better than irrevocable living trust (which also avoids probate BUT forever prevents settlor from changing her mind about the trust’s terms)

(a) If T wants to make gift → make irrevocable living trust

(b) If T wants to avoid probate → make revocable living trust

2. Westerfield v. Huckerby (512)

a. Facts: Testator formed a trust in real property but reserved a lot of power to herself.  She was trustee until death, could revoke, amend, etc until her death.  She did not transfer all of her assets into trust - just 2 pieces of property.  She retained the following powers:  (1) She is the trustee – she manages the property; (2) She is the settlor; (3) She is also the life beneficiary – this gives her any profits or rental income generated from the property.  She can basically do whatever she wants to the property; (4) She can revoke the trust – so she has no fiduciary duty to the remainder beneficiary; (5) She can mortgage the property without his consent; (6) She can change the beneficiary; and (7) She can sell the property.  Basically, she can do whatever she wants and he can do nothing about it.
b. Exeuctor argues that this is illusory trust b/c is just will w/out the formalities

c. Ct says this is valid b/c

i. Incapacitation provision

(a) This alone isn’t reason enough for it b/c could have durable power of attorney (which is what someone who wants to pick who their guardian would be at incapacitation is but doesn’t need trust)

ii. No worry about function of formalities not being met → she seemed to show competence in making this and lived with it for 2 years → ct doesn’t want to put form over substance and frustrate T’s intent

d. T wanted a revocable living trust b/c she was giving her estate to someone other than her heirs

i. Revocable living trust good when disinheriting b/c makes it harder to argue lack of capacity
3. Clymer v. Mayo (520)
a. Facts: T creates pour-over will and revocable living trust, w/life interest to Husband and then to nieces and nephew until they hit 30 when the residue would go to charities; divorced husband but didn’t change him as life interest in trust, so when she dies parents bring suit to invalidated trust (they have standing to sue b/c they are her heirs at law), if they invalidate trust then residuary clause fails and heirs at law take
i. she used revocable living trust not to avoid probate, but to consolidate her assets under control of 1 trustee and keep non-probate assets as non-probate

b. Parents make the argument that trust is invalid b/c unfunded

i. Prob is there is Mass statute that says okay to have pour-over will to funded and unfunded trusts

(a) They did this b/c under doctrine of indep legal sig pour-over to funded trust OK but not to unfunded 

c. Why does she use pour-over will to revocable living trust and not just put assets in revocable trust?

i. She might want to avoid probate.  This trust is going to receive probate assets.  It is a pour-over will.  It pours over her probate assets into a trust.  

(a) She may avoid some costs – but not so much that this would be the reason 

ii. She has another asset – a life insurance policy.  She would like that to be administered according to the trust.  These do no go through probate.  She names the trustee of her revocable living trust as the beneficiary of her life insurance policy.  She can pour that in to the trust.  She is also pouring in her retirement account.  She does not want to set up five different trusts to deal with all of this.  She names the trustee of her revocable living trust as the beneficiary of her retirement fund.  She has all of these other non-probate assets.  She wants these to be given to different people.  She pours all of these different assets into one asset to be managed by her trustee.  We call these trusts, a standby trust - a kind of revocable trust, just standing by waiting to receive the assets.  
d. Reasons to create living trust and not testamentary trust

i. If her objective is consolidating all of her assets, couldn’t she have created a testamentary trust in her will, with the proceeds of her life insurance and retirement to be paid to the trustee of her testamentary trust?  

ii. If she pours the assets into a testamentary trust, they become probate assets subject to control by the probate court.  

(a) Administrative expenses are often tied to the value of the probate estate.  By taking non-probate assets and pouring them into probate, you have increased the value of the estate and the fees that will be paid.  

(b) Probate is LENGTHY.  If the assets are nonprobate, then the trustee can begin doling out the assets almost immediately.  There is delay and expense associated with probate.

iii. Another critical difference between a testamentary trust and living trust is that the testamentary trustee is appointed by the court and the testamentary trustee is accountable to the court forever.  The testamentary trustee has to annually file reports with the courts and this costs money.  A non-probate trust does not need to be overseen by the court – the trustee does not have to show up in court.  This makes the administration as cheap and easy as possible.

iv. If the will fails, at least the non-probate assets will still be distributed according to the trust and not through intestacy.
e. UPC § 2-511: Testamentary additions to trusts
(a) A will may validly devise property to the trustee of a trust established or to be established (i) during the testator’s lifetime by the T, by the T and some other person, or by some other person, including funded or unfunded life ins trust, although the settlor has reserved any or all rights of ownership of the ins contracts, or (ii) at the T’s death by the T’s devise to the trustee, if the trust is identified in the T’s will and its terms are set forth in a written instrument, other than a will, executed before, concurrently with, or after the execution of the T’s will or in another individual’s will if that other individual has predeceased the T, regardless of ht existence, size or character of the corpus of the trust. The devise is not invalid bc the trust is amenable or revocable, or b/c the trust was amended after the execution of the will or T’s death

f. Use of trust to receive life ins proceeds has sig advantages when estate liquidity at issue

i. Have to execute a revocable trust document and then name the trustee of the revocable trust as the beneficiary of a life ins policy

ii. Authorize trustee to purchase assets from insured’s estate at prevailing prices and make loans to estate → if closely held bus and don’t want it to be sold off to pay taxes this might work

g. Revocable trusts are valid in every state

i. Trend is to treat them like wills → subject to the same policy constraints and rules of construction applicable to wills

ii. Since revocable trust documents are basically wills w/out formalities → does that mean we should get rid of will formalities? 

(a) How can ct be sure that when executed trust document no undue influence??

4. In re Harold Pozarny (525)

a. Facts: Have a will with a pour-over provision to a funded revocable trust, BUT trust document really SLOPPY (executor found 4 pages in drawer and thought they were part of trust document)

b. Heirs at law argue that residual clause of will (pour-over provision)

i. Invalid b/c is trust is invalid

(a) A trust has to satisfy 3 requirements to be valid for a pour-over

(1) Properly executed trust

(2) Prior or contemporaneously executed with will

(3) Identified in will

(b) Couldn’t argue incorporation by ref b/c intent must be REALLY clear when you do this → sloppy trust ≠ clear intent

ii. Ct said residuary clause was valid though → b/c to not make valid would to clearly frustrate intent of T BUT couldn’t validate trust b/c precedent

iii. Heirs couldn’t argue that whole will was invalid b/c previous will also leaving to non-heir, so that will would have just been reinstated

c. This guy didn’t need a trust, he was making outright gift and could have written simple will

5. Using a Revocable trust in the estate plan → THEY ARE NOT GOOD FOR EVERYONE
a. Avoiding probate → usually a bad reason
i. Probate costs lots of money BUT so does drafting revocable trust and pour-over will, transferring assets, brokerage commissions, re-registering securities and other assets in trustee’s name, trustee commissions

ii. Still have to pay taxes with trust

b. Planning for incapacity → GOOD reason

i. Revocable trust can provide for successor trustee to assume management if settlor incapacitated

ii. Avoids POA proceeding

c. Privacy concerns

i. Trust not a public document, so if have strong privacy concerns this is a good reason

ii. BUT any litigation on trust, trust document going to be admitted to probate ct and there goes privacy

d. Minimizing chances of successful will contest

i. Harder to challenge revocable trust on grounds of fraud or undue influence

(a) Funding trust and living in accordance with it = good evid of intent

ii. BUT statute of limitations for contesting trust longer than for contesting will

e. Asset management 

i. If have a lot of assets → professional trustee worth it
f. IN SUM REVOCABLE TRUST GOOD FOR OLD PEOPLE WITH LOTS OF ASSETS
6. Sample trust → look at on p. 535
IX. Support and Discretionary Trusts (Types of trusts)

A. Support Trust
1. Definitions/ Duties

a. Discretionary trust: Settlor imposes no mandatory obligation on the trustee BUT instead settlor gives the trustee discretion to pay income (and/or to invade principal) for the benefit of one or more described beneficiaries

i. Spray trust:Trustee has discretion to pay income to one or more named beneficiaries (i.e. any of settlor’s children) → Trustee has discretion to spray income among various beneficiaries

b. Support trust: Gives trustee power to pay income for the support of a named beneficiary

i. Doesn’t have to use words “support” can use words like “support and education,” “maintenance”

ii. Trustee is obligated to pay amts necessary for support

iii. Imposes mandatory duty on trustee → has to ascertain what the beneficiary needs for support and then pay that amt to the beneficiary

iv. If beneficiary has bill to be paid → trustee has to pay it

v. If beneficiary wants to get $ for cruise → Trustee may  give them this power, BUT if lifetime and principal beneficiaries are different than principal beneficiaries can sue

vi. Not violating fid duty if trustee considers other sources of beneficiary’s income → Restatement creates presumption allowing

vii. Credit shelter trust: If want to get benefits of unified credit have, cannot make surviving spouse the trustee unless the trust limits the trustee’s discretion by an ascertainable standards (if trustee has broad discretion, i.e. to invade principal → included in T’s estate and don’t get advantage of unified credit)
c. Can have hybrid of discretionary/support

i. Wilcox v. Gentry (566)
2. Cases

a. Wells v. Sanford (550)
i. Default rule that assume that settlor intended trust to be primary means of support not matter if beneficiary has other assets

ii. If don’t want this rule have to draft around and say that trust “is used for support if beneficiary has no other assets”

b. Marsman v. Nasca (554)

i. Facts: Trust is drafted by trustee, not a pure support trust but there is inserted a duty to inquire into needs of beneficiary and duty to support (to extent to make him comfortable); Ben asks for $, trustee doesn’t give it to him and helps daughter do deal where she gets house in order to give him $

(a) Trustee breaches duty to inquire into beneficiary’s care AND common law duty of care

(1) Even if have exculpatory clause → have to be imposing some sort of duty of care on them

ii. Remedy for breach of duty

(a) Default rule: Impose personal liability on trustee (what lower ct did here)

(1) Good idea b/c beneficiaries of trusts are poor monitors

(b) BUT he put in exculpatory clause (that settlor waives duty of care and reasonable behavior)

(1) Ethical for him to be drafter and trustee → YES in most state (NY no)

· ABA Conflict of Interest rules (564) → OK if reasonable lawyer reasonably believes no conflict

(2) Ethical for him to drafter and insert exculpatory clause and be trustee → NO

· In order to be okay would want evidence that she knew what she was doing → Restatement says if consulted with other atty than OK

· Look at relationship btw drafter and settlor → if confidential relationship than going to get presumption of abuse

(3) Could make argument of willful neglect to get him → but that is hard argument to make

iii. How should we look at duty of care?

(a) Default rule; OR
(1) Might want it as default rule (and therefore able to waive) if are having brother or someone else that don’t want to sue as trustee

(2) There are duties that it may make sense to waive and those that don’t

· Duty to invest prudently → if trustee fam member don’t want to hold them responsible for bad investment decision

· On the other hand there is no reason to give a blanket waiver → release from duty to diversify → sample trust p. 537, Art 5, Clause D → releases from duty if beneficiary makes them make a stupid investment → this is good waiver 

(3) Exculpatory clause

· Most settlors agree to b/c they don’t understand → don’t know what exculpatory clause is OR that duty of care exists

· Is having an atty explain it to them good enough? Probably not b/c atty may have self-interested reasons to explain poorly (atty may also be trustee AND don’t want to piss off bank who gives them business)
· ML thinks that should only allow if arms length or if clause was value maximizing
(4) Should be allowed to waive to extent that value is maximized (allow waiver of duty to diversity or if bro is trustee)

(b) Mandatory rule

(1) Should be mandatory for institutional investors → otherwise what are you paying them for?
(2) If informational disadvantage → shouldn’t be able to waiver

· NY statute that says can’t have exculpatory clause in testamentary trust → and if do have in inter vivos ct going to be wary about enforcing

· Only 2 states that say can’t have exculpatory clause → bank lobby prevents in most other states and this is BAD POLICY
B. Providing for Minor Children

1. Intro

a. If have minor children ALWAYS need will w/trust b/c never want $ to go to them outright

i. 2 necessary designations

(a) Custodial guardian → person who actually gets kids

(b) Trustee → person who manages assets

ii. Can provide max flexibility is the same person BUT at the same time the person who might be best to raise the kid might not be the best person to manage the money

iii. If want to transfer non-probate assets (like retirement acct or life ins proceeds) to minor kid T can consolidate the administration of those assets by naming a trustee as beneficiary

b. Each parent’s will should have 2 contingencies

i. Death of T prior to partner

ii. Death of T concurrently or after partner

c. Parents wills need mirrored provisions and explicit statement that mirrored provisions DO NOT create an irrevocable K
C. Protecting Beneficiaries from Creditors (565-584)
1. Discretionary Trust 

a. Wilcox v. Gentry (566)

i. Is a hybrid trust (“as trustee deems advisable is standard” → ct treats as discretionary trust)

ii. With discretionary trust, creditor can attach beneficiaries right and even though beneficiary has no right to demand $, trustee is going to probably have to give them something at some point at which time creditor will get

(a) If trustee gives $ (or spends money for benefit of beneficiary, like buy them a car) then are personally liable to the creditor

(b) Trustee has fid duties to ben (so can’t let him starve, going to have to pay at some point) → creditors can at least get negotiations
b. Creditors want to get at any kind of trust before money is given to beneficiary bc will be really hard to get $ if beneficiary has it
2. Support Trust

a. Creditor can get screwed b/c trustee has no duty to pay out $ generally, only duty to pay for support of beneficiary → creditor claims usually don’t fall under support → creditor can’t attach beneficiaries interest

3. UTC

a. UTC §501: Says creditor’s can attach to beneficiaries right (in both support and discretionary?) BUT §504 prohibits a creditor from asserting that the trustee has abused its discretion in failing to make a particular distribution, even though the beneficiary could make such a claim → so can attach interest BUT CANNOT sue on fid duties 
4. Spendthrift trusts
a. Insert a provision saying that trust interest can’t be assigned, it is designed to prevent beneficiaries’ creditors from garnishing beneficiaries interest AND to prevent beneficiary from making a voluntary assignment, so trustee can make payment to beneficiary and not give anything to creditor

i. Preventing voluntary assignments is one reason they aren’t always used → couldn’t use trust as collateral for any loans

ii. Argument for spendthrift trusts

(a) Property rights and settlor’s intent → settlor can do what he wants with it (Braodway National Bank v. Adams – 571)
(1) There are countervailing PP reasons that this isn’t always true → TAXES, Elective share

iii. Argument against allowing spendthrift trusts

(a) for involuntary tort creditors who get screwed and are most deserving; AND

(b) Inter vivos trusts aren’t public records → how do creditors do due diligence

(c) Increase transaction costs for everyone

(d) Restraint on alienation → NO b/c trustee can freely alienate

b. Exceptions to creditors who can get at

i. Lawyers

ii. Suppliers of necessities → doesn’t frustrate T’s intent b/c want beneficiary to have necessities

iii. PP 

(a) Scheffel v. Krueger (573)

(1) Scheffel was sexually assaulted by Kruger who then put video on internet, Scheffel sues and gets judgment against Kruger but Kruger has no $ besides interest in spendthrift trust, there is statute saying who is exempt from spendthrift trust lockdown, but tort creditors aren’t one, P’s make PP argument but lose

(2) Involuntary tort creditors should be able to get at spendthrift trusts under PP

(b)  Bacardi v. White (577)

(1) PP exception to spendthrift trust for child support, alimony

iv. NY law: Automatic spendthrift provision w/a few limitations

(a) Child support/alimony

(b) Suppliers of necessities

(c) Can attach excess income generated by trust

(1) Excess income is defined by station in life → so if you are middle class and trust starts doing real well, creditor has an argument; if you live ridiculous lifestyle then hard to say there is ever excess income

c. Bankruptcy → if spendthrift trust NOT included in bankruptcy assets

d. Self-settled spendthrift trust

i. CANNOT create spendthrift trust for yourself and get all of its protections → this rule also applied to discretionary and support trusts, so if you are settlor can’t hide behind your trust in order to avoid creditors

ii. Foreign countries DO allow self-settled spendthrift trusts (and support and discretionary) to be safe from creditors claims → race to bottom type of deal

5. Problem p. 577: Ben is the income beneficiary of a 100K trust, which generates 10K of income annually. Creditor has a money judgment against Ben for 8K. the judgment was for Ben’s breach of contract to supply widgets.

a. What are creditor’s rights against the trustee if the trust instrument provides

i. “The trustee shall pay to Ben the entire net income of the trust, at least annually.”

(a) Trustee has mandatory duty to pay Ben → so trustee can garnish income until debt is paid

ii. “The trustee shall pay to Ben so much of the income of the trust as the trustee deems necessary for Ben’s education and support.”

(a) Support trust → offers limited protection against creditors even w/out spendthrift provision

(b) Trustee can only give $ to education and support → creditor CANNOT get at

(c) If trustee gave $ to creditor, ben could sue

iii. “The trustee shall pay to Ben so much of the income of the trust as the trustee deems appropriate in the trustee’s absolute discretion.”

(a) This is Wilcox → trustee doesn’t have to give any $, but does owe some duty someday to give ben money at which point creditor can attach

b. In each of the circumstances how would creditor’s rights change if had spendthrift provision

(a) In all 3 cases (mandatory, support, discretionary) → creditor gets nothing

c. Which of your answer would be different in creditor’s judgment were for dental school tuition?

(a) Support trust → education

d. What are creditor’s rights once Ben has trust income in his hands → sue Ben personally
D. Using Trust to Plan for Incapacity

1. Revocable Trust
a. Revocable trust can facilitate planning for old age

i. Name institutional trustee to manage affairs

ii. Make yourself trustee and provide for successor trustee when become incompetent

b. Need to provide standard for determining incompetentcy to avoid litigation

c. Eliminate need for durably power of atty BUT good estate plans should have both

2. Medicaid Asset Planning

a. Cohen v. Commissioner (597)

i. Estate planner was trying to draft irrevocable trust in such a way that it would save the trust assets from being used to calculate medicare eligibility by putting in clause that trustee has discretion to give beneficiary money unless funds would make them lose eligibility for medicare

(a) Amt deemed available by medicare statute is “max amt of payments that may be permitted under the terms of the trust”

(b) Ct says going to ignore limits on discretion that exits solely for purposes of qualifying for medicare

ii. The only trust that would be OK under this standard is a trust that is irrevocable with life interest to person trying to qualify for Medicare or their spouse and principal to a 3rd party 

(a) OK b/c trustee has NO discretion to invade principal for them

(b) Problem is what if they need principal at some point to live comfortably? → This would only work where income so much that aren’t worried in which case not going to qualify for medicare anyways

iii. Crim statutes that forbids lawyers from helping their clients get around medicare statute

(a) Can explain to client why this is fraud and what would not be criminal (a no strings attached gift)

(b) NOT a good idea to actually help them do gift when no their purpose was to avoid medicare

b. Problem p. 596: Oscar Zilch, age 70, and his wife, Olive, age 65, have approached you for advice. The couple own, as tenants by the entirety, a house valued at 100K, and Oscar owns 200K in securities. They each draw monthly Social security checks, and Oscar receives a small pension from one of his employers. Both Oscar and Olive are in excellent health but they want to assure that (1) that if one of the has to enter a nursing home, the other will have the resources to maintain the couple’s current standard of living; and (2) that, at death, they can pass as much money as possible to their only child, Zelda, now age 41.

i. If no planning and Oscar institutionalized

(a) Going to have to go through their 200K in assets b/c in determining eligibility for medicare have to look at securities, pension, social security

(b) House a joint asset and can’t use that 

(c) Community (spouse who isn’t institutionalized) spouse’s income don’t count

ii. If Olive goes in first

(a) Oscar’s securities go in

iii. Supplemental needs trust

(a) In order to not be counted beneficiary CANNOT be settlor (so cant’ create supp needs trust where beneficiary is someone in accident who needs long-term med care and get $ to fund trust fro settlement from accident)
X. Trusts and Taxes (458-472); (609-628)
1. Mechanics of Federal Estate Tax

a. Step 1: Compute taxable estate
i. Valuation of probate estate

ii. Include value of gifts and non-probate mechs

(a) Not going to let TP avoid taxes by making gifts instead of making testamentary transfers

(b) At end of life pull back gifts and add non-probate mechs to estate
b. Step 2: Subtract deductions
i. Charitable deductions

(a) People make donation to charities in order to lower estate taxes, if repeal estate taxes lose this incentive and donations to charities increase

ii. Marital deductions

c. Step 3: Determine tentative tax → §2001(c) → chart p. 462
i. % of taxable estate inc with value of estate

ii. Need to remember that max rates are decreasing

(a) 2003 → 48%

(b) 2005 → 46%

(c) 2007 → 45%

d. Step 4: Subtract gift tax paid
e. Step 5: Apply unified credit → §2010 (p 463)

i. Unified credit = amt that we let you die with that will pass tax free

ii. Remember that amt is increasing

(a) 2002, 2003 → 1 mil

(b) 2004, 2005 → 1.5 mil

(c) 2006, 2007, 2008 → 2 mil

(d) 2009 → 3.5 mil

f. Example 1 p. 464: 
i. Decedent dies in 2004 with a taxable estate of 2.1 million and has made no gifts during his lifetime. What the estate tax due on that estate?

(a) B/c are assuming taxable estate of 2.1 million (already up to step 3)

(b) Step 3

(1) In over 2 million, but under 2.5 million category

(2) Tentative tax = 780,800 + 49% of the excess of amt over 2 million (100K)

· But max amt of tax in 2004 is 48%

· So take 48% of 100K = 48K

· Tentative tax = 780,000 + 48K = 828,000

(c) Step 4 → no gifts

(d) Step 5: Apply unified credit

(1) In 2004 is 1.5 million → so unified credit = 558,800 (look at chart on 462 and figure out what category you are in)
(2) 828,000 – 558,000 = 273K

ii. If had an estate of 1.2 million → no taxes due b/c 1.5 million unified credit

iii. If estate of 12 million

(a) Step 3 → Tentative tax 

(1) Are in over 3 million category BUT have to drop down to 2 million category b/c that is last one that is accurate in 2004

(2) So is 780,800 + 48% of 10 million (4.8 million) = 5,580,000

(b) Unified credit of 555,800

(c) Total tax = 5, 025,000

2. Gift Exclusion

a. Basic concept
i. Up to 10K/yr (now 11K bc index for inflation) that is excluded from gift tax → can give that amt to any # of indiv that you want

ii. 2 gift exceptions → have to be made directly to institution

(a) Healthcare

(b) Education

iii. Example 2 on p. 465: Jones has 3 kids, five grandkids and assets worth 2 million. How much estate tax would be saved if Jones gave 11K to each of his children and grandkids in each of the 3 years before his death in 2004?

(a) 8 x 11 = 88 x 3 = 264K

(b) Reduce taxable estate to 1,736,00 million

(1) Estate tax is 555,8000 + .45 x 236,000 = 662,000 – 555,800 = 106,200

(2) If estate was 2 million, tax would be 555,800 + .45 x 500,000 = 780,800-555,800 = 225,000

(c) By gifting save 118,800 (225,000-106,200)
b. Integrating gift tax and estate tax

i. Still may be advantage to lifetime gifts even though they are pulled back in estate b/c amt of gift tax actually paid on lifetime gifts is excluded from the estate tax base

ii. EX: Brown is in 45% marginal estate tax bracket and has used up his unified credit

(a) If he makes a lifetime gift of 100K to his daughter. Brown pays the tax of 45K and the daughter receives 100K

(b) If Brown does not make a lifetime gift, retains 145K in his estate. His estate will be liable for 65,250 (45%) for the additional 145K in the estate. If the daughter is the beneficiary she receives only 79, 750 of that 145K (145 – 62,250)

iii. Reasons why NOT to make lifetime gift and pay taxes on it

(a) §2035(b): Gift taxes paid on gifts made within 3 years of death have to be added back into estate → SO only get advantage if outlive gift by 3 years

(b) Lifetime gifts diminish security for old age

(c) Basis advantage

c. Using inter vivos trusts to minimize taxation

i. Revocable inter vivos trust → income of trust is taxed to the settlor and on the settlor’s death the assets are included in his estate

ii. Irrevocable inter vivos trust

(a) If settlor parts with all interest → creation of trust will be subject to gift tax but will NOT be an asset in settlor’s estate
(b) If ben is in a lower tax bracket than the settlor → some amt of tax savings can be had inf transfer property into trust

iii. Crummey trusts

(a) If settlor  makes a gift of a future interest up to 11K the gift will not be taxes
(b) If give ultimate beneficiary right to withdraw their share of property (11K) for limited period of time (30 days) gift ≠ future interest b/c ben had an absolute right to withdraw $ just didn’t exercise it

(c) So keep transferring until all of value of prop is in trust and then that prop is not in your estate

iv. Estate of Kohlsaat (611)

(a) Takes Crummey one step further

(b) Transfer interest in building in 11K increments to 16 people a right to withdraw 10K interests w/in 30 day beneficiary = present interest for that 30 days then becomes a present interest

(c) If get express agreement not a present interest and can’t get in on loophole

(1) Here most of contingent beneficiaries were minors

(2) In order for this scheme to work have to build in incentive so people won’t exercise the right to withdraw

(3) 2 of beneficiaries (settlor’s kids) have power to appoint among settlor descendants

(d) Difference with Crummey is that this is creating future interest in property rather than in trust?
3. Marital Deduction
a. Basic concept

i. No tax on prop that pass to spouse

ii. in order to minimize estate taxation a married couple has to do 4 things

(a) Each make use of unified credit

(b) Each make use of marriage deduction

(c) NEED both couples to hold enough assets to utilize unified credit

(d) Need to leave amt can under unified credit to someone other than spouse

b. Examples

i. Ex 4, p. 469: Mr and Ms. T, a married couple, have 3 mil in assets, all held in Ms. T’s name. Ms. T’s will leaves all of her property to Mr. T, if he survives, and to their daughter if Mr. T does not survive. Mr. T’s will leaves all of his property to Ms. T, if he survives, and to the daughter if Ms. T does not survive. Ms. T dies in January 2004, and Mr. T dies in December of the same year. What estate tax is due and when?

(a) When Ms. T dies → no tax b/c married credit

(b) When Mr. T dies → taxable estate is 3 million

(1) 780,800 + 48% of 1 million = 1,260,800 – 555,800 = 705K in taxes

ii. Ex 5, p. 469: Same assets and same dates as in Ex 4, but Ms. T’s will leaves half of her assets to her husband and ½ to her daughter. Mr. T’s will leaves ½ of his prop to his wife and ½ to his daughter. What estate tax is due and when

(a) When Ms. T dies

(1) 1.5 to husband tax free

(2) 1.5 to daughter → exempt under unified credit

(3) NO TAXES

(b) When Mr. T dies

(1) 1.5 to daughter → exempt under unified credit

(2) NO TAXES

iii. Ex 6, p 470: Same facts except Mr. T dies first

(a) When Mr. T dies → NO tax b/c he has no $

(b) When Ms. T dies → 705K in taxes

(c) Need to give spouse with no cash enough money to use unified credit

iv. Problem p. 471: H and W have been married 40 years, all of the assets are held in H’s name. Assets are worth 4 million. H is 70 years old, W is 65. They have 2 children, A and B. A has 3 kids, C, D, E. B has one kid, F. H and W each wrote simple wills 25 years ago when had no assets. H’s will left “entire estate to my wife W, if she survives me, and if she does not, to my children A and B.” W’s will left “my entire estate to my husband H, if he survives me, and if he does not, to my children, A and B.”

(a) Problem 1a: H and W want to know estate tax consequences they and their family would face if H were to die in 2005, and W were to die four years later. Assume that after H’s death, W does not increase or decrease the value of the estate she inherited.

(1) When H dies → No taxes passes to W tax-free

(2) When W dies → taxable estate of 5 million

· 2 million + category so 780,800 + 45% of 3 million (1,350,000) = 2,130,800 – 1,455,800 (unified credit in 2009) = 675K in taxes

(b) Problem 1b: Assume that W were to die in 2005 and H were to die 4 years later

(1) W’s death → no taxes b/c no assets

(2) H’s death → same taxable estate → 675K in taxes

(c) Problem 1c: Assume now that H were to give W 2 million immediately. Would any taxes be do on account of the gift (NO b/c marital gift tax exception)

(1) What estate taxes if H were to die in 2005 and W in 2009

· H’s death → 3 million passes to W
· W’s death in 2009 → taxable estate of 5 million → taxes of 675K

(2) What estate taxes if W dies in 2005, H dies in 2009

· Same thing

v. Problem 2. Suppose H and W changed their wills, each leaving “the exclusion amt applicable in the year of my death” to the children, and leaving the balance to each other. What would be the tax consequences in the following circumstances

(a) 2a: H holds title to all 5 million. H dies first, in 2005, and W dies in 2009.

(1) H’s death

· 1.5 million to kids → no tax b/c exclusion amt in 2005 is 1.5 mil

· 3.5 million to W → no tax

(2) W’s death

· 3.5 million to kids → no tax b/c exclusion amt in 2009 in 3.5 million

(b) 2b: H holds title to all 5 million; W dies in 2005 and H dies in 2009

(1) W’s death

· No taxes b/c no assets

(2) H’s death

· 5 million estate → 675K in taxes

(c) 2c: H and W each hold 2.5 million; either dies first, in 2005 other dies in 2009

(1) Death in 2005

· 1.5 million to kids → unified credit in 2005

· 1 million to surviving spouse → no tax b/c marital deduction

(2) Death in 2009

· 3.5 million to kids tax free b/c unified credit is 3.5 million

vi. Big picture: Trusts are so important b/c want unified credit tax savings but may not want to make outright gift to someone other than spouse
c. How to use trusts to capture benefit of unified credit and effectuate clients intent of benefiting surviving spouse

i. Couple wants to give max control over joint assets after death of 1st spouse, how do you do that?

(a) Both spouses need to have enough assets so can take advantage of unified credit

(b) Then use credit shelter trust (bypass trust)

(1) So give gift in trust for amt that can pass free through unified credit

(2) Make surviving spouse trustee w/special power of appointment (= power to determine who gets remainder interests)

· Special power of appointment: Power that holder can’t appoint to herself

· Gen power: Holder can appoint anyone, including themselves, their estate or creditors → Cannot give gen power of appointment b/c that is outright gift and doesn’t qualify for unified credit
(3) Make surviving spouse income beneficiary
(4) Give surviving spouse power to invade principal
· Can’t make it a discretionary trust b/c she will be deemed to have outright ownership

· Right to invade principal must be limited to ascertainable standard → support trust words like “support, maintenance, education”

· DO NOT use the word happiness

· They can basically invade 5% of principal + whatever can get out under support standard

ii. When couple wants surviving spouse to benefit from joint assets but surviving spouse doesn’t want to be in control
(a) Create marital deduction trust

(b) Same thing as credit shelter trust but name a 3rd party institutional trustee (or fam member, can be someone who is w/in specific power of appointment to be remainderman) as trustee AND give surviving spouse general power of appointment
(1) Has to be general power of appointment otherwise not giving trustee outright ownership and doesn’t qualify for unified credit

(c) No tax reason to do this → only do if surviving spouse doesn’t want to manage estate

iii. A/B trust scheme

(a) Trust A = credit shelter trust

(b) Trust B = marital deduction trust

(c) Why do you do this??

iv. Dec spouse has kid from prior marriage and wants to insure that kid is treated equally with kids that dec spouse had with surviving spouse → Limit spouses power to distribute assets
(a) Can’t use marital deduction trust b/c specific power to appoint doesn’t require him to appoint to all the people in the class

(b) Have to use A/B trust scheme with Trust A being a QTIP trust and Trust B being credit shelter trust/spray trust

(1) Trust A: QTIP trust

· Statutory enactment that allows dec spouse to give surviving spouse only life interest and to have trust qualify for marital deduction

· Have to give surviving spouse income interest

· No one else can have any power to invade trust principal during surviving spouse’s lifetime

· Can give surviving spouse power to invade trust principal

(2) Trust B

· Credit shelter trust → can be spray trust, giving trustee discretion to pay spouse or 1st kid and can give trustee power to invade principal for kid or spouse’s benefit, at spouse’s death, trust principal goes to kid

· This trust is funded with largest amt that can go to trust under unified credit

(3) A/B trust scheme better than single trust where make partial elections b/c

· If have a credit shelter trust → can invade principal for benefit of kiss
· QTIP trust can let spouse invade principal w/out ascertainable standard → if had this standard in credit-shelter trust than trust principal would be included in both dec spouse’s estate and surviving spouse’s estate
XI. Trust Remainder Interests and Class Gifts

A. Remainder Interests (757-771)

1. Definitions: 2 types of future interests

a. Future interest retained by grantor
b. Future interest in transferee (this is what we care about) → so have created life interest, need to know what to do with principal (2 types of remainders)

i. Vested remainder (3 types)

(a) Indefeasibly vested

(b) Vested subject to open

(c) Vested subject to complete divestment

ii. Contingent remainder/ exec interest
(a) Subject to RAP
(b) Is basically a remainder subject to condition precedent

c. Test to figure out if vested/contingent

i. Remainder is vested if

(a) There is one ascertainable beneficiary; AND
(b) NO condition precedent

ii. Remainder is contingent if

(a) NO ascertainable beneficiary; OR
(b) There is a condition precedent to vesting

iii. A is parent and C, D are kids

(a) T’s will creates trust, to A for life, remainder to C if C reaches the age of 21

(1) A has income interest

(2) C’s interest = contingent remainder subject to conditions precedent (that he reach age of 21)

(b) To A for life, remainder to those of A’s children that survive A

(1) A has life interest

(2) C has contingent interest, condition precedent is survivorship

· Survivorship condition = contingent interest and if you die you NOR your heirs take possession

· If have vested interest (no survivorship condition) → if you die you heirs take

(c) To a for life, remainder to D

(1) D has vested remainder 

(2) D is alive and there is no condition precedent

iv. What if A has no kids when T creates trust, to A for life, remainder to A’s children

(a) Remainder interest is contingent b/c there is no ascertainable beneficiary who is alive yet

v. If A’s only kid is C 

(a)  To A for life, remainder to C if C survives A, if C does not survive A than to D

(1) C has contingent remainder b/c condition precedent of survivorship

(2) D has alternative contingent remainder → condition precedent for D’s remainder vesting is C not surviving A

(b) To A for life, remainder to C

(1) C’s remainder is indefeasible vested

(2) If C predeceases, one of the pieces of prop in his estate if his remainder

(3) Indefeasibly vested remainder NOT going to cause problems
(c) To A for life, remainder to A’s children (A has 2 children, C, D)

(1) C, D vested remainder subject to open

(2) If A is alive then presume he is able to have more kids → fertile octogenarian

(3) If remainder to a class → going to be subject to open → so even though is vested remainder have to test against RAP

(d) To A for life, remainder to those of A’s children who reach 21

(1) Contingent remainder

(2) NOT a vested remainder subject to open b/c a vested remainder subject to open has to be a gift to a class with no conditions attached

vi. Constructional rule to figure out difference btw remainder that is contingent and remainder that is subject to complete divestment

(a) To A for life, remainder to C. However, if C fails to survive A, remainder to D.

(1) Vested remainder subject to complete divestment b/c condition precedent is not in granting clause

(2) If have a gift outright followed by a period or a comma and then have a condition in next clause → going to be vested remainder subject to open → RAP doesn’t apply
(3) If have condition in granting clause → contingent remainder → RAP applies

(b) To A for life, remainder to C if C graduates college.

(1) Contingent remainder

(c) To A for life, remainder to A’s children. If however, any of A’s children fails to graduate college their share shall past to their children.

(1) Vested remainder subject to complete divestment; AND

(2) Vested remainder subject to open → b/c class not closed

(3) Only two remainders that can have together
2. Examples/cases

a. Problem p. 758: T’s will devises 100K to a trust, and directs the trustee to distribute trust income to T’s sister S for so long as S lives. The instrument provides further that when S dies, the trust should terminate, and the trust principal should be distributed to following examples; Residuary clause to Williams College; D survives T, but dies before S. D’s will left all of her proper to her husband E, and that she died survived by her two children F, G. → How do you distribute 100K
i. “to my daughter, D.”

(a) To E (who is ben of D’s estate b/c it was vested remainder)

ii. “to my daughter, D, if she survives S.”

(a) To residuary clause b/c is contingent remainder and D fails condition precedent

(b) Overcomes presumption against vested remainder b/c express condition of survival

(c) Not a well drafted remainder b/c no alt remainderman

iii. “to my daughter, D, if she survives S, and if she does not, to her issue, per stirpes.”

(a) To F, G b/c they had contingent remainder that became vested when D died before S

(b) This is well drafted contingent remainder

(1) Explicit condition of survival; AND

(2) Alternate remainderman

(c) D’s will is irrelevant b/c she had contingent remainder

(d) If neither F, G survive life tenant → then goes to residuary

b. In re Dibiasio (758)

i. Start with presumption in favor of vested remainder (if question about construction, construe to be vested)

(a) This presumption was based on feudal concerns about alienability and efficiency we don’t have anymore b/c of trusts

(1) Construction was about whether or not survivorship was explicit → need to be precise

(2) Rules of construction are set of default rules that are only used when drafting is poor

(3) Counterarguments to rules of construction

· Rules of construction have purpose of effectuating intent and application of rule will not effectuate intent

· If bad drafting, ct might be willing to entertain argument that bad drafting is frustrating intent and should go against construction ru

(b) No real good reason to have anymore

ii. If have construction where going to have to put through intestacy → ct going to try find way to avoid that even if it stretches construction b/c thinks it better effectuates intent

c. Transmissible future interests

i. If interest is transmissible then that future interest will be included in decedent’s estate tax even if dec never had use or possession

ii. Dec has transmissible FI if he can pass that interest on 

(1) If vested, not nec transmissible → vested subject to complete divestment

(2) If contingent, not nec not-transmissible → if contingency dependent on someone other than remainderman, i.e. life tenant

iii. Avoid transmissible interests b/c of taxes

d. Matter of Kroos (766)

i. Facts: One of beneficiaries dies before life tenant, there is a condition of survivorship but not sure if it is vested or contingent

(a) Deceased ben’s husband makes argument that condition about surviving life tenant is not in granting clause → so ben has vested remainder subject to divestment if 2 things occur (otherwise goes to her estate)

(1) She fails to survive life tenant

(2) She dies leaving surviving issue

(b) Surviving ben’s argument is that it was contingent remainder and condition precedent is survival of life tenant

ii. Ct says that it is vested remainder (b/c in 2nd clause) BUT do so b/c not really frustrating T’s intent b/c dec ben’s will creates trust giving life interest to her husband and remainder to her nephews (so T’s money will stay in fam)

iii. When drafting
(a) Need to ask what happens if one of beneficiaries dies before life tenant w/no surviving issue → do you want that money to go to their estate or back into your estate

(b) If are creating contingent remainder need to create alt contingent remainder

(1) “To J and F only if they survive my wife, if either fails to survive my wife leaving issue then their share shall be distributed to that issue. If either of my kids predecease with no surviving issue, then their share shall pass to their sibling. If both predecease then to the issue. If both predecease with no issue then to → my brother, this charity, whatever.

(c) If want to make a vested remainder (so giving them their share and let them do what they want with it through their will)

(1) Make it clear that it only vests in issue, if kid fails to outlive mom, if mom has no issue than it vests in her estate
B. Class Gifts (781-793). 
1. General Rules
a. Rule of convenience → Class closing rule: At the moment that the first person in the class is entitled to take possession the class will close artificially
b.  Exception to the rule: If no class member has yet been born at the creation of the interest, the class won’t close when the first member of the class is entitled to possession BUT must remain open until the class closes naturally (if grandkids are class then have to wait until parents dead)
i. Rule is applicable to class gifts AND future interests

 (a) Problem 3 on 787: T’s will devises 100K in trust, income to be distributed to H, for life, remainder at H’s death “to my nieces and nephews who reach 21.” At H’s death, H’s parents are dead. Who is entitled to the trust remainder and when, if, at H’s death

(1) T’s only brother, B, is alive and has two children, F, age 14, and G, age 11; after H’s death the brother has two additional children, J, born 5 years after H’s death, and K, born 9 years after H’s death

· F, G and J (J can take b/c is born before F reaches 21, the moment F reaches 21 the class closes artificially) → K is out of luck
(2) What if F dies in a car accident at age 19

· G, J, K (K can take b/c is born before G reaches 21 and class closes)

(3) What if at H’s death, B has no kids but later has M, N, O

· Exception applies here so class has to remain open (and not get any $) until B dies

· If litigator might want to argue the logic behind the rule of convenience should be extended here (that T would want kids to take when life interest died and had met survivorship condition, wouldn’t want them to wait 40 years) → so class close when first kid reaches 21

· If O dies at 20 → doesn’t take, still has to meet survivorship condition

(4) B has 2 kids, P age 24 and Q age 18 at H’s death; B later has another child R, born 3 years after H’s death

· R doesn’t take b/c when H dies, P had vested remainder b/c he had met condition precedent

2. Increase in Class Membership

a. In re Evans Estate (783)

i. Facts:  Testator left a gift to her “grandchildren” with no indication of when the class would close.  Testator set aside $50,000 for the trust.  While the children are minors, the income is supposed to accumulate.  When each child comes of age they begin to receive income disbursements.  When each child turns 30 they get their fractional share of the principal.  At the time of testator’s death there were 6 grandchildren.  At the time that the first grandchild came of age there were three more, 9 in total.

ii. Issue:  Are the three children born after the trust was created included in the trust?   The trustee cannot let them in as remaindermen until he gets a court order.

iii. Holding:  The class would close when the first grandchild reached the age of 30.  This is the rule of convenience.  (Grandchildren born after that time are out of luck and they will not be entitled to take a fractional share of the principal.)

iv. Notes:

(a) The class closing simply means that we have identified with certainty who the remaindermen are.  It does NOT mean that they get their share at that time.  All we know is who will be getting a fractional share of the gift.  For convenience sake we can figure out what fractional share each remaindermen is entitled to.  The other grandchildren will not be entitled to distribution of the principal at that time, but will have to wait until they turn 30.  

(b) This is not a contingent remainder.  It is vested subject to open.  That means that even if one grandchild dies before he turns 30, his property interest passes to whomever he named in his will, or through intestacy. Once 1st kid turns 30 is vested in whatever grandkids are alive at that point, not even subject to open
b. If grantor manifests specific intent that the class closer earlier (or later → physiologically) the intent of the grantor will trump the class closing rule
3. Decrease in Class Membership

a. T’s will makes a 100K devise, in trust, and directs that income is to H, for life. At H’s death trust principal should be distributed “to my children.” → What does “to my children mean;” 

i. T has 3 kids, A, B,C; A died before H leaving a daughter D and a will devising her prop btw her husband E and Valparaiso Univ. At H’s death who gets trust principal (3 possibilities)

(a) Impose no survivorship requirement on children → 3 kids have indefeasibly vested interested as soon as T dies

(1) Restatement and conservative approach

(b) Impose a survivorship requirement

(c) Children really means “issue” → D steps into A’s shoes and takes A’s shares

(1) UPC


ii. If litigating →  Look for indicia of grantor’s intent to tip the ct towards one interpretation

iii. If drafting → Never draft “to children” without further explanation → need to provide for contingencies
b Usry v. Farr (788)

i. If this was indiv gift and one of indiv predeceases income beneficiary maj approach is to presume vested remainder so that interest goes to deceased beneficiary’s estate → DiBiasio
(a) Cts are only going to construe it to be a survivorship condition and thus a contingent remainder if the language is really clear

ii. If class gift

(a) Maj going to take same approach and construe the interests to be vested in the class members BUT UPC made presumption against it so now this is a mess and do not want to create litigable issue

(b) If drafting and do not want to condition gift on survival → say so explicitly

(c) If want to keep money if family → need to make it explicit that remainder is contingent on survivorship and give a bunch of alt beneficiaries
XII. Rule Against Perpetuities

A. In General

1. Not all states have it, but need to watch out in the ones that do

2. Policy in support of it

a. Inalienability is hugely inefficient

i. BUT trusts really take care of alienability problem so this reason no longer good

b. Dead-hand control of land

i. Applies to families who have land

i. And those that don’t → amt of land they can get shrinks

c. Premise behind the RAP is that property should be permitted to be tied up for a reasonable period of time but no longer

B. Which Interests are Subject to the Rule

1. Future interests in Grantor → NOT subject to the rule

2. Future interests in 3rd Parties

a. If interested is indefeasibly vested OR vested subject to complete divestment→ RAP DOES NOT APPLY

i. Ex 5, p. 825: T devises Blackacre, “To A for life, remainder to A’s children until the death of A’s last surviving child, then to B.” A is a 5 yr old at the time of T’s death.

(a) B’s interested is indefeasibly vested and RAP doesn’t apply

(b) Even though B may not get possessory interest for 100 years and may be dead → goes to his estate

b. RAP Only applies to

i. Contingent remainders

ii. Vested remainders subject to open

(a) Condition precedent to vesting; AND

(b) Open classes

C. Applying the Rule

1. Vesting

a. If a contingent interest fails to vest that DOES NOT mean that the interest is invalid under RAP
i. Ex. 6: T’s will devises property to trust, “to A for life, then to A’s children, and their heirs for so long as at least one child of A remains alive,” and at the death of A’s last child the principal should be distributed “to those of A’s grandchildren then living.”

(a) T’s will creates 2 future interests

(1) One in A’s children

(2) Another in A’s grandchildren who survive A’s last children

(b) A doesn’t have any kids, so until he does that interest is contingent BUT if interest fails to vest b/c A never has any kids NO violation of RAP b/c A is measuring life and know that interest will vest or fail to vest w/in his lifetime or 21 years after his death
b. A future interest can vest before it becomes possessory

i. Grandkids interest in ex. 6

(a) Interest will vest at A’s death b/c only those grandkids who are alive at A’s death have met condition precedent

(b) BUT A’s grandkids don’t have possessory interest b/c A’s kids have a life estate until the last of them dies

2. Measuring lives

a. Measuring life need a person or class of people that is
i. Alive at the creation of the interest; AND

ii. Know that the contingent interests will vest or fail to vest during that person’s life, at their death or within 21 years of their death

b. Different measuring lives may be used to establish the validity of different interests in the same instrument

3. Applying the rule
a. 3 steps
i. Step 1: Identify the interest(s) → is it vested or contingent and if contingent what are the contingencies

ii. Step 2: Find a validating life (make a list of all the people that could be validating lives) → ask the question when will this interest vest or fail to vest
iii. Step 3: Check to make sure that at least one person who is a validating life was alive at the creation of the interest

b. To A for life, remainder to B, if B reaches the age 21; If B dies prior to reaching age 21, to C (B is 2 years old at the time this interest is created)

i. Apply the rule

(a) Step 1: 2 contingent remainders

(1) If B reaches age of 21

(2) If B dies before age of 21 to C

(b) Step 2: 

(1) When will this interest vest or fail to vest

· If B reaches the age of 21 OR at B’s death 

(2) Who will be alive or have been dead for less than 21 years when B reaches 21?

· B, C, A

(c)  Step 3 → all 3 possible validating lives are alive at the creation of the interest

ii. What if B has to reach 40? 

(a) Step 1: 2 contingent remainders

(1) B reaching age of 40

(2) B dying before the age of 40

(b) Step 2

(1) Interest will vest or fail to vest when B reaches 40 or dies before he reaches 40

(2) Who will be alive or have been dead for less than 21 years when B reaches 21

· B

· B is also measuring life for C’s interest b/c C’s interest  will vest or fail to vest in B’s lifetime 

(c) Step 3: Was B alive at the creation of the interest → YES → Valid

c. To A for life, remainder to B, if B passes the bar, if B doesn’t pass the bar to C.
i. Step 1

(a) Contingent remainder to B, condition being if he passes the bar

(b) Contingent remainder to B, condition being that B dies without passing the bar

ii. Step 2: Who can be measuring life?

(a) B b/c BOTH interests will either vest or fail to vest in his life or at his death

iii. Step 3: B was alive at the time the interest was created → VALID

d. Problem 1, p. 834: T devises Blackacre “To A for life, remainder to the first child of A who...

i. reaches the age of 18.”

(a) Step 1: Contingent remainder 

(b) Step 2: Validating life → A b/c interest will either vest or fail to vest w/in 21 years of his death (fails to vest if he dies w/no kids and fails to vest if 21 years after his death none of his kids have reached 18)

(1) Note: Kids that were alive at the time of the creation of the interest CANNOT be validating lives b/c they could die the day after the conveyance and A could have another kid who turns 18 more than 21 years after the death of these kids

(c) Step 3: A was alive when interest was created → interest valid
ii. reaches the age of 40.”

(a) Step 1: Contingent remainder, condition being reaching 40

(b) Step 2: Validating life → There is no one

(1) Can’t be A b/c A could die and his kid could turn 40, 40 years later

(2) Interest violates RAP
iii. graduates from college.”

(a) Step 1: Contingent remainder → condition is graduating college

(b) Step 2: Validating life → There is no one b/c A could die 40 years before his kid graduates college → violates the RAP

(1) If contingency was graduating from highschool would still violate b/c could think of scenario where interest NOT going to vest (not if you can think of some scenario where interest will vest)
(2) Some cts have the “wait and see rule” → so if A died and kid graduates 18 yrs later OK

e. Problem 2, p.834: T devises property, in trust, with directions to pay income “to A for life and then to distribute the principal

i. to the first child of mine who reaches age 18.”

(a) Step 1: Contingent remainder is reaching 18

(b) Step 2: Validating life is T, T’s kids
(1) T b/c kids will have to reach 18 w/in 21 years after his death

(2) T’s kids b/c they will die or reach 18 w/in 21 years after T’s death

(3) A → Cannot be validating life b/c could predecease T by 30 years

· If A predecease and trustee has to hold prop this is poorly drafted trust
(c) Step 3: T was alive when interest created (his kids may or may not have been) → valid
ii. to the first child of mine who finishes college.”

(a) Step 1: Contingent remainder is graduating college

(b) Step 2: Validating life

(1) T → NO b/c kids could graduate college 23 years after his death

(2) A → NO b/c A can predecease T even having kids

(3) T’s kids

· If one of T’s kids is alive at the time the interest is created than valid b/c interest going to vest/fail to vest w/in 21 years of life of that kid

· Validating life does NOT have to be anyone named in gift
f. What if T creates an irrevocable inter vivos trust with the same conditions

i. To the first child of mine who reaches 18” → OK b/c T and his kids are validating life

ii. to the first child of mine who finishes college” → violates RAP
(a) With inter vivos trust possible for T to have more kids after the creation of the interest so validating life may not be alive at the creation of the interest → w/testamentary trust they are

iii. For purposes of RAP treat revocable living trust like a will b/c T has power to revoke
g. Problem 3, p. 834: T devises property, in trust, and directs the trustee to pay income “ to my sister for life, then to my sister’s children until the death of the last survivor of my sister’s children,” and then to distribute principal to:

i. “my brother’s children.”

(a) Step 1: Identify interests

(1) Sister has life interest → present possessory → RAP doesn’t apply
(2) Sister’s kids have life interest → Contingent of sister’s death

(3) Brother’s children have remainder interest → Vested but subject to open (b/c open class)

(b) Step 2: Measuring lives

(1) Sister’s kids life interest → Sister is measuring life b/c will either vest or fail to vest at her death

(2) Brother’s children’s remainder interest → Brother is validating life b/c class will close and become a indefeasibly vested remainder when he does
(c) Step 3: Brother and sister both alive so both interests valid

(1) If brother dead at the time the interest was created then his kids are a closed class and have a vested remainder

(2) Even if none of brother’s kids survive sister’s kids is valid b/c interested is not contingent on them surviving them

ii. “my brother, if he is then alive.”

(a) Brother’s interest is contingent on him surviving last of sister’s kids

(b) Measuring life = Brother → interest has to vest or fail to vest at his death.

(c) Brother alive when interest created → valid
iii. “those of my brother’s children who are then alive.”

(a) Brother’s kids interest are contingent on 

(1) Surviving sister’s kids

(2) Being an open class → bro could have more kids

(b) Measuring lives

(1) Sister’s kids contingency → Don’t know if they were alive at the time the interest was created and interest could still fail b/c bro could have kids after they were born → NO

(2) Brother → Could if his kids outlive his sister’s but it is 40 years after he died → NO

(3) Brother’s kids as a class → Class cannot be used as measuring life unless class is closed

· If bro was dead at the time the interest was created than his kids could be used as measuring life b/c at death of last kid going to know if interest vests/fails to vest

(c) Interest invalid
iv. “my youngest grandchild.”

(a) Interest is vested subject to open

(b) Measuring life is T’s kids (as a class)
(c) Valid if any one of T’s kids were alive at the creation of the interest b/c 

v. “my oldest surviving grandchild.”

(a) Interest is contingent b/c is subject to open and survivorship

(b) Measuring life can’t be T’s kids b/c have to survive sister’s kids and that could happen 21 years after the death of T’s last kid → violates
(1) If all of T’s kids were dead than grandkids is a closed class and that could be used to validate survivorship provision
D. Class Gifts

1. Gen rule: Vested remainder subject to open is contingent and has to be tested against RAP

2. Applying rule

a. Leake v. Robinson (852)

i. Facts: Trust says income to grandson (Robinson) for life then to Robinson’s issue, if no issue then divide principal among Robinsons’ siblings who attain the age of 25 (Robinson dies w/out issue)

(a) 2 contingencies on interest

(1) Open class (Robinson’s siblings); and

(2) Age contingency 

(b) Measuring life?
(1) Robinson → NO b/c could nieces/nephews that not going to reach 25 w/in his lifetime

(2) Robinson’s siblings → NO b/c open class

(c) Siblings arguments to validate trust

(1) Cut out after born siblings

· Prob is the all-or-nothing rule: If interest is invalid for 1 member of a class, whole remainder is stricken

(2) Read language to vest → Argue for presumption in favor of vesting

· Ct says language is clear, meant to be contingent

(3) Reduce age contingency to 21

· This would make contingency valid b/c all of the kids are going to reach age of 21 w/in 21 years of their parents death (have to close class of Robinson’s siblings to do this)

· Note: There is a NY statute (p. 856) that says you can redraft a testamentary interest to reduce age to 21 if that will validate an otherwise invalid remainder
b. Rule of convenience
i. The rule of convenience sometimes saves class gifts that would otherwise be in violation of the rule

ii. Ex 19, p. 856: T creates trust, to daughter for life, principal “to my daughter’s grandchildren.” At T’s death, T’s daughter has a 3-yr old granddaughter
(a) Contingent interest is that T’s daughter’s grandkids is open class

(b) BUT b/c T’s daughter’s granddaughter has a present possessory interest when T’s daughter dies the class will close artificially according to the rule of convenience and so T’s daughter can be measuring life b/c interest will indefeasibly vest at her death (or if granddaughter has died will fail to vest)

iii. Problem, p. 857: T’s will creates a trust with directions to distribute trust income to his wife for life, and then to distribute trust principal “to my nephews and nieces.” Trust invalid under RAP if?

(a) T’s parents are dead, and T’s only brother is childless

(1) Class of siblings is closed → T’s brother is validating life b/c at his death interest will vest (if he has kids) or fail to vest

(2) If put contingency of kid reaching 30 in there → interest fails b/c kid could reach 30, 21 years after brother’s death so he can’t be validating life anymore

(b) T’s mother is alive and 80 years old, and T is her only child

(1) Class of siblings is open so interest fails

(2) Note: NY statute that says women over the age of 55 presumed to be infertile
(c) T’s parents and brother are dead; T has a 5-year old niece
(1) Niece has present possessory interest that is indefeasibly vested
(d) T’s mother is alive and T’s brother has a 5-year old daughter

(1) When wife dies, niece has present possessory interest so presumed that class is closed under rule of convenience
(2) Wife is validating life even though could have more nieces/nephews

(3) If put age contingency of 20, 30 on there then interest fails b/c she doesn’t take present possessory when wife dies so class doesn’t close so is contingent interest subject to open that no one can be validating life on → can’t be niece b/c she could die and could be after-born kids

(e)  T’s mother is alive and T’s brother has a 35-year old daughter

(1) Same answer as D

(2) If put age contingency of ,30 on there → then daughter has present possessory interest when wife dies and OK

E. Real world of RAP

1. Wait and see rule: Cts will allow events to occur naturally and determine whether the remainder will vest with RAP period → if it does ct will allow even though under common law whole remainder would be invalid b/c possibility that it won’t vest

2. USRAP: Interests are valid if they vest with RAP period OR 90 years from the interests creation

3. NY approach → scattershot, save some interest, don’t’ save others

4. Couple of states have abolished all together
XIII. Powers of Appointment

A. Terminology and Classifications

1. Why Use?

a. Introduce flexibility to the estate plan

i. Use power of appointment in lieu of T appointing remainderman themselves

ii. Power of appointment = power that authorizes the donee to designate recipients of the appointive property

b. When structured properly they can generate tax savings

2. Parties to the power

a. Donor = person whose money or property will be distributed when the power is exercised

b. Donee = person who exercises the power → the person who actually decides how the donor’s property should be distributed

c. Appointees = people to whom the donee appoints the property

d.  Objects of the power/class of permissible appointees = class of people eligible to receive the appointive property

e. Takers in default = who takes if the donee never exercises the power of appointment

3. Scope of the power

a. General power = entitles the donee to appoint anyone, including herself or her estate

b. Special power = Donor makes restricts the class of potential appointees

i. If clause saying donee can appoint to anyone except herself or estate = special power

ii. If have special power than NOT included in donee’s taxable estate

iii. Power is exclusive if donee is free to exclude objects of the power 
iv. Power is non-exclusive if donee may not exclude any objects of the class

3. Time of Appointment

a. Presently exercisable power = donee can exercise power immediately

b. Testamentary power of appointment = Donor requires that power be exercised by will (donee’s will)

c. Can have appointment that is neither presently exercisable or testamentary

4. Problem on p. 689: “I grant to the survivor of my wife and my daughter a power to appoint the principal, by will, among nay blood relatives of my wife or myself. If the power is not exercised, I direct that, at the death of the survivor of my wife and daughter, the trust principal should be divided as if I survived my wife and daughter and then died intestate

a. Parties

i. Donor = Person creating interest (John)

ii. Donee = Wife OR Daughter → not sure yet

iii. Permissible class = Blood relatives of John or wife

iv. Takers in default = intestate heirs

b. Scope of power

i. General or special

(a) If wife survives daughter? → Special

(b) If daughter survives wife → General b/c daughter could appoint to herself (b/c she is blood relative

(c) Bad drafting → make clearer

ii. When will power become exercisable?

(a) Testamentary b/c says “by will”

iii. If says “by deed or by will” is power special or general? (same), if power presently exercisable → Not really b/c have to see who dies first, mom or daughter

B. Creation and Exercise

1. Specific Reference to power of Appointment
a. Estate of Hamilton (690) 

i. Facts:  Decedent left a will creating 2 trust, 1 giving his wife power of appointment, but requiring that she exercise it in her will by making specific reference to the power granted in his last will and testament (1982 will). The second trust was to benefit his 2 daughters. The last will of the decedent was dated 1982.  Hamilton’s will made reference to a power of appointment granted to her in decedent’s 1966 will. The decedent created 2 wills b/c didn’t want his wife to give his money to her son from a prior marriage but still wanted to get the marital deduction saving (he should have made QTIP trust for her). In order to qualify for marital deduction in normal trust have to give wife general power of appointment, specific reference was trying to limit who she could appoint.

i. Issue:  Whether she validly exercised her power of appointment.  His will required that she make specific reference to the power of appointment.
ii. Outcome:  She was trying to give the trust principle to her son, but the court does not let her.  The court held that the decedent’s power of appointment required specific reference and Hamilton failed to do so, so she did not exercise her power of appointment.  

(a) It appears that ct may be putting substance over form; BUT

(b) Ct trying to effectuate overall intent of T (even if horrible drafting) → to get marital deduction and give wife a life interest but not let her give his money to her son

(1) So decision is right if this what T was trying to do

(2) If T wasn’t trying to do this to trick wife, but was doing it to prevent inadvertent appointment (Obviously wasn’t inadvertent that appointed son) then have frustrated T’s intent
(c) So ct saying that she didn’t validly exercise power means that takers in default (T’s daughters will get the money)

iv. Reasoning:  Suppose that Hamilton had exercised the power later.  Her intent to benefit her son was clear and she would have done it again and again.  One reason to put in the specific reference requirement would be to make it more difficult to exercise the general power.  If that was his reason – which it might be because the only reason he gave her the general power was to get a tax benefit – he succeeded. 

b. Reasons specific reference is still applicable:
(1) If donee accepts automatically, donees creditors get access to the money 
(2) makes donee think about purpose and use of the money. 
(3) Avoid inadvertent appointment
c. UPC 2-704: Power of Appointment; Meaning of Specific Reference Requirement

If a governing instrument creating a power of appointment expressly requires that the power be exercised by a reference, an express reference, or a specific reference, to the power or its source, it is presumed that the donor’s intention, in requiring that the donee exercise the power by making reference to the particular power or to the creating instrument, was to prevent an inadvertent exercise of power.

(1) If this has been standard then Hamilton ct have to come out the other way b/c creates a presumption that meant to refer to specific appointment

2. Exercise of Power of Appointment → What constitutes an actual exercise?
a. Will of Block (694) 

i. Facts:  Block had a testamentary power of appointment.  It was a special power to give to his twin sons, Allan and John.  His other son Cyrus was not a permissible appointee.  In his Will, Block did not refer to the special power of appointment.  He left entire residuary estate to a trust of his three sons, including Cyrus.  

ii. Issue:  Whether the disposition of his estate without reference to the appointive assets and in partial violation of the limitations nevertheless effectively exercised his limited power of appointment.

iii. Outcome:  The power was exercised.  The court eliminates Cyrus’ share and gives to the twins equally.

iv. Problem with this decision → Ignores evidence that donee didn’t mean to exercise his power through his will

b. Common law: Presumption that if don’t mention power of appointment in will, aren’t exercising it

c. UPC §2-608: Exercise of Power of Appointment
In the absence of a requirement that a power of appointment be exercised by a reference, or by an express or specific reference, to the power, a general residuary clause in a will, or a will making general disposition of all of the T’s property, expresses an intention to exercise a power of appointment held by the T only if (i) the power is a general power and the creating instrument does not contain a gift if the power is not exercised or (ii) the T’s will manifests an intention to include the property subject to the power
· General residuary clause operates to exercise a general power of appointment if the donor did not make a provision for takers in default

· If donor did make a provision for takers in default OR if the power is special, a general residuary clause exercise the power only if the will manifests an intention to exercise the power

d. NY Statute (the one at issue in Block)

i. Reverses common law presumption so that if doesn’t explicitly say exercising power of appointment in will but are making a complete disposition then are presumed to be intending to exercise power

e. Why do all the presumptions and rules matter?

i. If donee writes will NOT knowing that she has power NY statute makes sense b/c donor is giving donee the power because trusts her judgment and donee is going to probably exercise the power in favor of the beneficiaries of her will
ii. If donee writes the will KNOWING that she has the power and does not mention power b/c DOES NOT want to exercise it through will → common law rules makes sense, NY statute shouldn’t be applied in these cases

f. What happens if donee doesn’t exercise their power? Donee is conceptualized as donor’s agent, so if doesn’t exercise appointment then should go back to donor’s estate to figure out how to distribute property
i. As a drafter → ALWAYS name takers in default

ii. If general power of appointment

(a) If no default clause, lots of states (NY) will presume that power has been exercised through donee’s will

(b) If in common law state where not mentioning will = non-exercise have to go back to donor’s will

(1) If trust is a general legacy → appointive property will pass to residuary legatees

(2) If trust was created out of the residuary and no valid appointment can’t pass appointive property through his will → so distribute to donor’s heirs

(3) Capture doctrine: Sometimes used to say that donee intended to capture the trust for his own estate and pass prop through donee’s estate → only applies to general powers

iii. If specific powers of appointment

(a) If under UPC 2-608 → have to reference specific power in order to be presumed to have exercised it

(b) If no default clause → go back to donor’s residuary clause

(c) Powers in trust doctrine: When the donor creates a permissible class of appointees, and the donee fails to exercise give prop to permissible objects of the power

(1) This doctrine only works if have a relatively clearly defined class of appointees → also saves property from being taxes in donor’s estate

(2) If have “friends” → not going to work and going to have to go through donor’s estate → and have to be taxed
C. Scope of the Power

1. Exercising a Power by Creating another Trust

a. Modern rule is that donee CAN make appointment in trust

i. If special power → have to create trust only for those people within class

ii. If general power → can create trust to anyone

b. Have to satisfy the RAP

2. Exercising a Power by Creating Another Power

a. If have a general power of appointment → no problem in creating new power in anyone

b. If have a special power of appointment

i. If donee creates general power of appointment to someone in permissible class → OK under Restatement

ii. If donee creates specific power to non-object of power → OK under Restatement

iii. Want to be careful doing this b/c RAP problems

3. Exceeding the Scope of the Power’s Scope

a. Limits on the holder of a special power

i. Will of Carroll (703)

(a) Daughter had special power to appoint $ got from dad to “kindred” she wanted to give $ to her husband, so made a deal with her cousin, that if she left him 250K he would give husband 100K

(b) Can’t do substance over for
b. Consequences of ineffective appointments

i. If general power → capture doctrine

ii. If special power

(a) Allocation of assets doctrine: If donee’s will has blended the appointive assets with the donee’s own property and has disposed of both in part to members of the permissible class and in part to people outside of the class → shares can be allocated to give effect to donee and donor’s intent

4. Scope of the Power problem p. 700: Anna Smith’s will disposed of the residue of her estate into a trust, by the terms of which trust income was to be paid to her husband Ben during his lifetime. Anna’s will also gave Ben a power to appoint the corpus, by will, “among out common descendants.” Anna died in 1994, survived by Ben and by the couple’s 2 children, C and D. the residue of her estate was valued at 1 million. A year later, Ben remarried and had another child, Esther.

a. Can B make an appointment of ½ of the trust corpus in further trust, with income to be paid to C for life, and principal to be distributed, at C’s death to C’s children?

i. YES C can make appointment b/c both are “common descendants” → should be OK under RAP b/c can use C as measuring life
b. What will happen if B appoints ½ of the trust property to his daughter E

i. Appointment ineffective b/c E not in class of permissible appointees (so is outside the scope of B’s power) → trust principal should be given to takers in default

ii. If B has prop worth 2 million and B’s residuary clause appoints (including his power of appointment) appoints 1/3 shares to C, D, E.

(a) C, D can argue that whole appointment invalid b/c any of A’s prop going to E is beyond B’s scope

(b) Powers in trust doctrine: When the appointment is found invalid, the courts should appoint the trust assets to the defined class

(c) E could argue doctrine of allocation of assets: E argues that A’s 1 million should be used to satisfy C and D’s 1/3 of prop and that she get her 1/3 share out of B’s prop


(1) Cts buy this argument b/c can give effect to everyone’s intent

(2) B must manifest the intent to commingle the appointed prop with his own assets → if there is a residual clause referring to both then presumed to show that intent

(3) This is only a salvage doctrine, don’t rely on it
c. If B exercises the power in favor of C and D will C and D be entitled to make gifts from the appointive property to E? 

i. YES they have fee simple absolute in cash

ii. What if B makes K with C, D that will give them appointed prop if exchange for their sig on a document agreeing to give a portion of the prop to E → unenforceable K, is beyond the scope of B’s power

d. Suppose B contracts with C for 100K in cash to exercise A’s power of appointment in favor of C. Will B later be able to change his mind and exercise the power in favor of D? If so, will C have any remedy?

i. Cts won’t enforce

(a) In NY there is statute saying that donee w/special power of appointment is not allowed to materially benefit from his position as donee

ii. The only way that C could sue to enforce the K was if the power was general and presently exercisable → C’s remedy would be return of 100K → NY EPTL §10.5.3(a) says you can restitution unless the donee fulfills the K
e. Suppose C promises B that if B exercise’s A’s power in C’s favor, C will give her ½ of the money to E. What will happen if B exercises the favor of C and 

i. C performs

(a) This is K not just to benefit the object of the power but to get around the appointment restrictions → Will of Carroll scenario

(b) D can argue that gift should be voided and as the only remaining member of the class she should get it all → probably going to win b/c cts want to penalize trying to defraud the power

ii. C reneges on the promise

(a) E could sue but not going to get any remedy
D. Rights of Creditors (717-7210
1. Special power of appointment

a. Agency theory holds that appointive property should NOT be subject to claims of donee’s creditors

b. Whether or not donee exercises the power of appointment, donee’s creditors may not reach the appointive assets

2. General power of appointment

a. Agency theory less persuasive b/c donor could appoint to his creditors if he wanted to

b. Mixed approaches

i. Equitable assets doctrine: Appointive prop is subject to claims by donee’s creditors ONLY if donee actually exercises the power

(a) If donee doesn’t exercise power and lets prop go to takers in default → creditors can’t get

(1) Usually takers in default are donee’s close fam so doesn’t care if he doesn’t get it

(b) Doesn’t matter if power is testamentary or presently exercisable
ii. California: Donee’s own prop must be first used to satisfy creditors, but if not enough than can use appointive property

(a) If donee release his ability to appoint himself or his estate than creditor’s can’t get at
iii. NY

(a) If presently exercisable power then is equivalent of ownership in donee and donee’s creditors can get appointive prop

(b) If testamentary → creditors can’t get at whether or not donee has exercised power’s
XIV. Trust Modifications and Termination (628-651)
A. Modification or Termination by Direction of the Trust Settlor

1. In general

a. Trust settlor can by appropriate language in the instrument creating the trust reserve the power to revoke or modify

b. Trust instrument will almost invariably specify a time for trust termination and will include directions for distribution of

2. Connecticut General (629)
a. Facts:  Settlor created a revocable trust benefiting his first wife.  The trust called for revocation or modification by written notice to the trustee during life.  He then attempted to revoke the trust through a new will.  

b. Issue:  Whether the will executed by John W. Aughenbaugh on October 16, 1973, operated to revoke the John W. Aughenbaugh Revocable Insurance Trust, created May 4, 1967.

c. Holding:  Where a settlor reserves the power to revoke a trust by a transaction inter vivos, as for example by notice to the trustee, he cannot revoke the trust by his will.

i. Two problems:

(a) General rule that inter vivos trusts are not revocable by will.  They are non-probate documents.

(b) The settlor created, in his trust, instructions on how to modify or revoke.

ii. Did he make it hard to revoke his own trust?

(a) Some argue that he wanted to avoid litigation later on – but this is not a very valid argument.  

(b) The trustee may have required that this language be included.  When making someone else the trustee, the trustee wants to be protected from litigation, so they want it very clear in the trust document how the trust can be revoked – usually they want written requirement.  This is usually a condition imposed by the trustee and is to protect the trustee and not the settlor.
B. Modification or Termination by Consent

1. Adams v. Link (632)
a. Facts:  Mrs. Kingsmill left, at her sole heirs at law, two brothers.  Part of Mrs. Kingsmill’s will disposed of the residue via a testamentary trust.  The trust provided for a life income beneficiary, Mayes M. Foeppel, and at the death of Mrs. Foeppel, the trust corpus was to be made to the New York Association for the Blind.  Orson and Alvin entered into a compromise agreement with the New York Society for the Blind and Mrs. Foeppel, in which the trust would be revoked outright and split up in various percentages to all of the parties.  The agreement was made subject to approval by the Connecticut Superior Court. The trustees refused  to carry it out.

b. Issue:  Whether the termination agreement was valid.

c. Rule:  The beneficiaries of a trust can only abolish it with a court’s approval and by mutual consent where (1) all the parties in interest to the trust unite in seeking the termination, (2) every reasonable purpose of the trust’s creation and existence has been accomplished, and (3) that no fair and lawful restriction imposed by the settlor or testator will be nullified or disturbed by such a result.

d. Outcome:  The settlor wanted to provide for Mrs. F. over her lifetime and not in one lump sum.  The agreement reached disregards settlor’s intentions and will not be upheld.
2.  American National Bank
a. Facts:  Mrs. Plummer had one child, Vivian, married to Grant Miller.  Grant Miller had three children – Davin, Hickey, and Miller, Jr.  The trust provisions dictated that the trust was irrevocable and was supposed to support Mrs. Plummer during her life.  After Mrs. Plummer’s death, a $200.00 payment of trust income was to go to Grant and Vivian in a monthly payment, with money also provided for the education of the children.  When both Grant and Vivian die, the trust corpus was to be divided to the kids on a scale along their life as they reach certain ages, up to age 35.  The remainder of the trust estate was then to go to the University of Wyoming.  At the time this suit was brought, Mr. Miller relinquished his income interests, the children were all over 35, and the University of Wyoming (as well as Grant and the children) were amenable to terminating the trust.  Only the trustee blocked the termination of the trust, and suit was brought for a declaratory judgment abolishing the suit.

b. Rule:  Where all the beneficiaries of a non-spendthrift trust consent to termination, and there is no material purpose in continuing the trust, the beneficiaries can compel termination of the trust.  Restatement (Second) of Trusts § 337. When there is a spendthrift trust, settlor’s material purpose is self-evident.

c. Outcome:  The trust was terminated.  
3. Problem p. 640: T, who died unmarried and childless, left all of her property in trust, and directed the trustee to divide the trust income among ten beneficiaries: 5K/yr to each of six cousins, 50K/year to 3 nephews, and the balance of the income to a favorite niece. T directed trustee to make payments to each beneficiary until that beneficiary’s death, and to terminate the trust at the death of the surviving beneficiary. At termination, T directed that the principal, plus any accumulated income should be paid to an art museum. T’s nice and nephews have died, as have four of the six cousins, 2 cousins survive. The trust principal now totals 5 million, and the art museum wants to purchase a number of works in the expectation that prices will soon rise.

a. Suppose the art museum offered to pay the two cousins 100K in consent for trust termination. The cousins agree. If the trustee refuses to consent to the beneficiaries agreement, what arguments might the beneficiaries advance in support of their position? How might trustee respond?

i. Trustee is always going to object b/c stop earning commissions

ii. Adams v. Link ct 

(a) All bens must consent; AND

(b) There is a material trust purpose remaining

iii. T’s material purpose in creating this trust was to give cousins 5K/ year → hard argument to get around if you are museum

iv. American National Bank ct

(a) Argument to not terminate

(1) Settlor only wanted to give cousins 5K/yr

(2) Giving them 100K frustrates T’s intent

v. Restatement: If all bens agree can compel termination of trust if it is NOT inconsistent with material purpose of trust

(a) Giving 5K/yr is not really a materially interest of trust so letting make this agreement not inconsistent with purpose of trust so it is OK

(b) What if have client who wants to provide an income interest to the children with remainder to the grandchildren?

(1) Probably not okay with restatement b/c material purpose of trust is to benefit grandkids and if parents make agreement could be screwing grandkids

4. Spendthrift trusts

a. Can’t terminate spendthrift trusts b/c cts read this trusts as materially attempting to limit ben’s interest by preventing them on getting $ outright

b. In NY → all trusts are spendthrift so assumed to have material purpose to provide inalienable income rights → can’t terminate w/consent

5. Terminating trust whwere some of bens are unborn or minors

a. NY statute (p. 643) OK if have consent of all living bens
b. Other cts might appt guardian ad litem to represent interests of minors
C.  Modification or Termination without Consent of All Beneficiaries

1. Mistake

a. Walker v. Walker (644)

i. Settlor’s attorney made a mistake because the trust did not give anyone a tax break. Settlor created two trusts to utilize martial deduction. One gave the wife special power of appointment, the other gave her a general power of appointment.  There aren’t enough funds to fill the marital trust. All of settlor’s assets go to credit-shelter trust to use the unified credit (this trust gives wife general power of appointment and discretionary power on trust principal—therefore wife has to include trust corpus in her estate).  

ii. Holding: Reformation is allowed.

iii. Reasoning: This is clearly a mistake. Settlor’s intent was to minimize adverse tax consequences not only to his own estate, but also to his wife’s.

b. Reformation for mistake not limited to tax context and cts willing to admit extrinsic evidence to establish mistake
i. Don’t allow this is wills

ii. Can settlor obtain reformation of a trust instrument on the ground she didn’t understand the trust document → NO → slippery slop
2. Unanticipated Circumstances Affecting Trust Objectives

a. What if admin costs of spendthrift trust approach annual income f trust property

b. Restatement → can modify if circumstances not anticipated and trust as is won’t further purpose of trust

3. Modification or termination to Provide for Needy Income Beneficiaries: NY EPTL 7-1.6(b) – p. 651
a. Ct can make an allowance of principal to any income ben whose support or education is not sufficiently provided for whether or not that person is entitled to principal PROVIDED that such allowance effectuates intent of T
XV. Elective Share and Other Family Protection Issues

A. Elective Share (158-190)

1. Intro

a. Elective share is PP limitation on T’s intent → can’t totally disinherit your spouse

b. Based on changing views of marriage

i. Relationship theory

(a) Early statutes → wife dependent on and need support from husband

ii. Partnership theory

(a) Recognizes wife’s non-market efforts to contribute to family’s acquisition of wealth

(b) Encourages marital relations built on trust and loyalty in which spouses divide the various functions within their family although that division may to economical detriment to one of spouses

(c) Community property states have always embraced this theory

2. Traditional Elective Share Statutes

a. Allowed surviving spouse to elect to take a fractional share (usually 1/3) of the decedent spouse’s probate estate

b. Problems with these statutes

i. Surviving spouse might hold title to more than ½ of marital estate, so giving them another 1/3 of probate estate gives them almost entire thing

ii. If limit right to elect to probate estate easy to move assets into non-probate mechs in order to avoid election

iii. If only married for short time shouldn’t get this much of estate

iv. If married for 60 years should get more than 1/3

c. Sullivan v. Barkin (161)
i. Facts: Husband creates revocable inter vivos trust in and transfers house worth 85K into it, he is trying to avoid giving wife $ 

(a) Wife makes argument that this is invalid testamentary disposition → trust didn’t constrain him in any way, he got outright ownership so is a will with no witnesses

(b) Ct not going to say that revocable trust is invalid testamentary disposition b/c affect to many other things BUT say after this case rule will be that anything in inter vivos trust will be part of probate estate
ii. How do you get around elective share rights using trusts?

(a) Need irrevocable trust with special powers of appointment

(b) Revocable trust is same thing as settling giving himself gen power of appointment

(c) For revocable trust to be okay to avoid elective share have to give in trust to someone else in discretionary/support trust and only give yourself right to income

(d) Appoint co-trustee

iii. Judicial overhaul of elective share problems under partnership theory of marriage on case by case basis

3. Modern Elective Share Statutes 
a. Tenn 

i. In order to pull trust back in have to argue fraud (intent to defraud elective share rights)

ii. These stats are giving lots of power to cts b/c intent is really hard to prove

b. Mo statute

i. Presumption of fraud of marital right unless contrary intent is shown

ii. Rebutting presumption of intent to fraud poses same problem as proving intent to fraud in the first place

c. These statutes are expensive from a litigation stand point

d. NY elective share statutes → tries to capture partnership theory but does a bad job

i. Elective share is 50K or 1/3 of “net estate” → have to figure out what net estate is
ii. Road-map

(a) Step 1: What makes up net estate?

(1) Probate estate + (b)(1)(A)-(H)

· (A): Gifts causa mortis

· (B): Gifts made w/in 1 year of death

· (C): Totten trusts

· (D): Joint accounts

· (E): Joint tenancies

· (F): Trusts and K’s where settlor retains right to income or power to revoke or power to invade principal 

· (G): Other POD accts (retirement, pension, etc.)

· (H: Prop where dec had presently exercisable general power of appointment

(b) Step 2: What is elective share amt? 

(1) 1/3 or 50K But have to deduct

· Anything spouse got through probate, intestacy, testamentary substitute

iii. EX: Marcy wants to avoid elective share, has Blackacre, will Blackacre be included in estate if Marcy transfers ownership of Blackacre outright to her daughter

(a) ONLY if gift was made w/in 1 year of Marcy’s death

(b) If she transfers Blackare to herself and daughter in joint tenancy that it will be included, her ownership interest that has to go back into her estate is the amt she contributed → (b)(2) → same rule for joint accounts

(c) If she transfers prop to revocable living trust

(1) Includable under (b)(1)(H) and (b)(1)(F)

· (H) = presently exercisable general power of appointments that weren’t nec created by dec

· (F) = Transfers or trusts created by dec

iv. Problem p. 182: W (T) dies survived by her husband of 20 years, H, and their son, S. Her will makes the following provisions, 25K to H outright, 75K in trust income to be paid for to H life, remainder to S, balance of estate to S. Value of W’s net estate totaled 150K. W and H owned as tenants by entirety a house worth 100K (money purchased with money that W inherited). W also had a 100K bank acct held in trust for S. W had 50K in life insurance with policy proceeds to H. W set up irrevocable trust with assets worth 100K retaining income for life for herself and remainder to Cardozo Law

(a) Step 1: Probate estate (150K) + net estate - (b)(1)(A-H) inclusions

(1) House → +50K b/c conclusive presumption that if joint tenant with spouse ½ ownership in each

(2) Totten trust to son → +100K

(3) Life ins → NO → In NY life ins is NOT INCLUDED in net estate

(4) Irrevocable trust
· She retained income for life → so is included + 100K

· If retain income interest going to include capital value of trust
· Has to be created after ’92 and after date of marriage
(5) Total estate = 400K

(b) Step 2: Elective share amt → 1/3 is greater than 50K so get 133,33

(c) Step 3: Apply what he is getting against his share

(1) -25K he got in will

(2) Income interest in trust → NO → need absolute interest to count against spouse
(3) House → -50K b/c he is getting her ½ of house by testamentary sub

(4) Totten trust → NO b/c H’s son is the ben

(5) Life ins → NO

(6) Irrevocable trust → NO

(7) Total = -75K
(d) 133,333 – 75,000 = 58,333

(1) This is what he is entitled to demand from other beneficiaries

(2) They have to give this to him pro rata

· So if are estate planner → if have specific legacy either going to have to come up with cash or sell prop to do it

(e) Effect of election on income interest in trust

(1) If elect then he doesn’t get income interest → remainder is accelerated

(2) Can create problems for tax planning → If get QTIP trust HAVE to get waiver of elective share rights

v. Problems with NY statute

(a) 1/3 seems like too little if have been married for long time under partnership theory

(b) Doesn’t take acct of surviving spouse’s prop → may be unfair to give him more $
4. UPC (p. 172-178)
a. Road map

i. Step 1: What is the value of the augmented estate (probate estate + testamentary sbs)

(a) 2-203 is what you add to get augmented estate

(1) 2-204: Decedents’ probate estate

(2) 2-205: Decedent’s non-probate transfers to people other than spouse

(3) 2-206: Decedent’s non-probate transfers to surviving spouse

(4) 2-207: Surviving spouse’s prop AND surviving spouse’s transfers to other people b/c Want complete picture of marital assets, includes

· Surviving spouse’s fractional interest in joint tenancy

· PoD accts

ii. Step 2: What is elective share?

(a) 2-202

(b) Elective share amt is based on length of marriage

iii. How do you satisfy the elective share amt?

(a) 2-209(a)

(1) Amt included in probate estate which passed or has bassed to surviving spouse by testate or intestate succession; AND

(2) Non-probate transfers to surviving spouse (2-206); AND
(3) Spouse’s separate prop

· The applicable % of his own prop that you count against him is twice the elective share amt (which is based on length of marriage)

b. Problem on p. 182

i. Step 1: Calc augmented estate

(a) Probate estate (150K)

(b) What do you include of non-probate

(1) 100K in house = surviving spouse’s prop

· 2-207(a)(1)(i) → include surviving spouse’s fractional share in property held in joint tenancy with the right of survivorship

· +100K

(2) Totten trust = non-probate transfer to someone other than spouse → 2-205

· 2-205(1)(iii) = decedent’s ownership interest in property or accounts held in POD, TOD, or co-ownership with the right of survivorship

· + 100K

(3) Life ins policy = non-probate transfer to surviving spouse → 2-206

· 2-206 → no explicitly included in 2-206 but 2-206 includes everything in 2-205(1)(iv) → proceeds of insurance (if dec can determine beneficiary)

· + 50K

(4) Irrevocable trust (or any kind of inter vivos trust) = dec non-probate transfers to others → 2-205

· 2-205(2)(i): Prop transferred in any of the following forms included → irrevocable transfer in which dec retained retained right of possession, or income from, the property. The amt included is the value of the fraction of the property to which the decedent’s right related. So if decedent had 100% right to income, then have to include 100% of capital value of trust
· + 100K

· Note: If W had created right prior to marrying than don’t include
(5) Husband’s property = surviving spouse’s property → 2-207 

· + 250K (doesn’t include house b/c already accounted for all of that)
(c) Total value of augmented estate = 750K

ii. Step 2: Elective share amt → 2-202

(a) They have been married more than 15 years → H gets 50% of assets

(b) H can elect for 375K

iii. Step 3: How to satisfy his elective share → 2-209

(a) 2-209(a)(1)

(1) subtract amts he gets in will (-25K); AND

(2) amts he (transfer has to benefit spouse to get included here) gets under 2-206 (Decedent’s non-probate transfers to surviving spouse)

· House → he is getting her 50% w/out going through probate → -50K

· Totten trust → NO b/c not something that passes to surviving spouse even though is included in 2-206(3)
· Life ins → YES under 2-206(3) b/c passes to surviving spouse → (-50K)

· Irrevocable trust → not benefiting spouse so not included

(3) Total amt  = -125K

(b) 2-209(a)(2): Subtract amts included in augmented estate under 2-207up to applicable % thereof → applicable % is twice the amt entitled to take under elective share (100%)

(1) He has 250K + 50K interest that he had before she died

(c) Total = 425K  total amt from estate more than his right to elect → doesn’t get anything

iv. Note: Under UPC gets no money while got over 50K in NY b/c UPC has determined he has gotten enough money from spouse’s death + assets of his own that

v. Note: If create revocable living trust that is included in augmented estate under 2-205(1)(i) even if she creates before marriage (b/c also in 2-205(2)(ii))

vi. What if H had no assets except interest in house?

(a) Augmented estate would be 500K (have to subtract his 50K)

(b) His share would be 250K

(c) Amt he already got would be 75K???
vii. If they were only married 10 years

(a) Augmented estate still 750K

(b) His share would be 30% = 225K

(c) He still has 425K but only apply 60% of that = 255 → still doesn’t get to elect

c. Protecting the spouse with life interest in trust

i. Common law: Could satisfy elective share amt by providing spouse with life interest in substantial trust

ii. Both NY and UPC say that even if have life interest still get to make elective share

d. Exercising elective share on behalf of a dead or incapacitated spouse

i. UPC 2-212(a)
(a) surviving spouse has to be living when petition for elective share filed

(b) Does permit a conservator or guardian for incapacitated surviving spouse to file petition but 2-212(b) says that any elective share amts must be placed in a custodial trust for the incapacitated person and (c) says that if the spouse regains capacity then get terminate trust and take property outright BUT if the spouse doesn’t regain capacity then trust property must be distributed to heirs of decedent spouse’s estate NOT surviving spouse’s estate
5. Waiver of Elective Share Rights

a. Geddings v. Geddings (184)
i. Ct allowed surviving spouse to make election even though she signed a waiver b/c she argued that she wasn’t fully informed (even though waiver said she had full an fair disclosure)

ii. If want an enforceable waiver (i.e. when have 2 people with kids from previous marriage)

(a) Don’t say spouse’s assets are X b/c gives surviving spouse easy argument to get past summary judgment (that this # was inaccurate)

(b) Get a separate lawyer for spouse → good idea but need to make sure that decedent spouse didn’t choose or pay for lawyer otherwise ct gong to say that wasn’t indep advice

(c) Ask that surviving spouse waive full disclosure

(d) To be extra sure: Get separate lawyer, waiver of full disclosure and make full disclosure

b. UPC 2-213: Waiver of right to elect and other rights (p. 186)
i. Much hard to get rid of waiver

ii. Have to prove

(a) Did not execute waiver voluntarily (very hard standard); OR

(b) 4 things

(1) Waiver was unconscionable; AND

(2) Before execution of waiver surviving spouse was not provided fair and reasonable disclosure; AND

(3) Surviving spouse did not waive right to disclosure; AND

(4) Surviving spouse could not reasonably have had adequate knowledge of the estate

B. Family Protection Issues (193-208)

1. Pre-Marital Will and Inadvertent Inheritance
a. What if decedent makes will then gets married and doesn’t change it so spouse gets nothing  → could mean that forgot or didn’t want to change

b. 3 approaches to dealing with this problem

i. Marriage revokes all prior wills 

(a) T dies intestate and prop going to pass by intestacy

(b) If T really did mean to give all prop to husband this works, but if had will giving prop to kid than that is going to get revoked so could be frustrating T’s intent

ii. Surviving spouse has his elective share rights so doesn’t need other rights (NY)

(a) If you are drafting and decedent spouse intends to keep his will benefiting his kids and doesn’t want prop to go to 2nd spouse

(1) Re-publish will; AND

(2) Get surviving spouse to sign waiver

(b) If are in UPC going to get 50K or appropriate % depending on length of marriage

iii. Pretermitted spouse statute

(a) Difference btw elective share and pretermitted spouse

(1) Elective share doesn’t seek to effectuate T’s intent → is for PP reasons

(2) Pretermitted spouse statutes → trying to effectuate T’s intent

(b) UPC 2-302: Entitlement of Spouse; Premarital Will (p. 194)
(1) She is entitled to intestate share of prop not distributed in will

(2) Only amt that new spouse gets is amt not give to children, descendants

(3) Note: This only applies to descendants, so if are giving prop to collateral relative (niece) then need to make sure republish, get waiver AND make explicit provision in will that are expressly failing to make provision for wife (or just giving her X)
2. Pretermitted Child
a. Estate of Glomset (197)

i. Rule of construction: Need to have some evidence in will that T intended to disinherit kid (cannot look at extrinsic evidence) or will presume that failure to mention = mistake
ii. This is rule of construction that purports to be effectuating intent but is really frustrating intent for family protection

b. UPC 2-302: Omitted Children
i. Assumes unintentional omission only if kid wasn’t born or was adopted after will was written

(a) Reverse rule of construction in Glomset

ii. Limits amt to what omitted kid gets to what was given to other kids then → so add up what all kids and include omitted child and take away from kids explicitly provided for pro-rata
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