INDIVIDUAL RIGHTS

A.  The P&I and Citizenship Clauses

Summary: The question for individual rights claims is, where do you ground the right?  There are several clauses in the 14th Amd, so what do you use?  Most individual rights are grounded in DP Clause.  Start there as it’s most common (and, if you’re a P, it’ll get you a broader right).  Then go to EqProt because there’s lots of case law there and it’s a viable avenue (but it’s less helpful for Ps because laws can be re-drafted; of course, that’s why courts often like it, so your chances are better).  Then you can go to P&I, which is a LONG shot, because it was eviscerated in SHC, but Saenz indicates it may be alive yet (especially b/c they passed on the obvious chance to use EqProt given the preceding cases on this point), and if you get it there’s a nice reward because it is more like DP in that it gives you a fundamental right as a US citizen, rather than a violable right that the state can draft a law around.  Finally, as a last ditch effort, you could try a Citizenship argument, but that’d be totally novel and highly unlikely to succeed.

Notes (on reading and class):

· Nothing in the first 8 amendments expressly constrained the states, and the 10th Amd expressly reiterated that the states retained their pre-Constitutional powers.  The Reconstruction Amds for the first time added to the original Constitution new express restraints upon the states (See Barron).  But these amendments did not apply to the states expressly all of the provisions of the Bill of Rts.

· Later, the courts would incorporate Bill of Rights guarantees into the 14th Amd (and require them to be protected by the STATES).  This process provides a reminder that federalism themes bear on individual rights concerns.  Impositions on the states by the federal Constitution were few and far between before Reconstruction.

· DP was the main vehicle for incorporation, for reasons we see here.

PRE-CIVIL WAR SITUATION

1. 1787 Document had relatively few explicit references to individual rights in the original Constitution: its major concern was with govt structures.

2. Bill of Rights (1791): Ratification debates showed that there was a widespread demand for add’l constitutional protection of individual—as well as states’—rights.  

Barron v. Mayor and City Council of Baltimore (1833)

F: City diverted flow of streams and that deposited large masses of sand and earth near B’s wharf (ruining his business).  Barron claimed that it was taking under 5th Amd.

H: The FEDERAL constitution does not apply to STATE action.  Art I, § 10 indicates that where the drafters mean “state” or “several states” they WILL SAY SO.  Only where the Const is very explicit in its application to state govts will it apply to them. 

· Barron: (1) that the 5th Amendment does NOT say only federal and (2) that the purpose of 5th is to protect the liberty of the citizen (justice argument).

· Compare holding with Cornfield v. Coryell (p. 452, within Slaughterhouse Cases) where Justice Washington first articulated fundamental rights slant on the Privileges and Immunities Clause.  Could we not say that it is a fundamental right not to have your stuff taken away by the govt, and thus that it is protected as a citizen of the United States, regardless of the state you are in?

Reconstruction Amendments:  13, 14 and 15 dramatically changed Barron picture, BUT the Ct’s first interpretation of the Amendments, in SHC’s, Miller did not think the new amendments should be read to radically alter the whole theory of relations b/w the state and federal govts.  Instead, he confined them to their original purpose only: slavery.

Slaughter-House Cases (1873)

F: LA law gave govt corporation monopoly over slaughterhouse indus.  Others had to close, unless hired by the corporation.  Other butchers claimed deprivation of rt “to exercise their trade” per 13th and 14th Amds.  

H: Truncates reach of P&I clause.  Aim of 13, 14, 15 was ending slavery.  Remember unity of purpose of the Amds.  Stretching to “servitudes” generally is too much.

(1) Ct. cites Corfield v. Coryell for theory of fundamental rights.  What are the privileges and immunities of the citizens of the several states?  Only those that are fundamental rights, which belong of right to the citizens of all free governments: They include protection by the govt, rt to acquire property, to be happy, etc.  Art. IV does not create those rights, but merely tells the states that whatever they are, they belong to all those within the state limits equally, whether a citizen of that state or another.  [Note: This is why it’s silly, according to Field, because it lets the state decide what the P&I’s are that it’ll protect.]  14th did NOT radically transfer states’ rts to judge fundamental rights to the federal government.

(2) There are also federal rights belonging to citizens of the United States (to come to the seat of govt, transact any business with it, seek its protection, share its offices, free access to its seaports, etc.).  Ps claim none here.

(3) Ct. considers Equal Protection argument and Due Process arguments:

i. No D.P. argument here because it’s not property.

ii. No EqProt argument here b/c the 14th Amd only applies to slavery (that’s what the EqProt clause really is about).  

1. Ct. actually doubts “very much whether any action of a state not directed by way of discrimination against the Negroes as a class, or on account of their race, will ever be held to come within the purview of this provision.  It is so clearly a provision for that race and that emergency, that a strong case would be necessary for its application to any [other].”  (HA!  Good prediction.)

DISSENT (Field):  This reading makes the 14th Amd’s P&I clause a vain and idle enactment, which accomplished [nothing] because it sought only to protect rights that were already existent and protected…[But] if the amendment refers to the natural and inalienable rights which belong to all citizens, the inhibition has a profound [significance].  The 14th Amd says, though, that there is now a national standard of P&I that any U.S. citizen deserves, regardless of the state he lives in, so the shift in determining fundamental rights from the state to the national level really is accomplished by the 14th Amd.

Different clauses in the 14th Amendment:  SHC’s has long been read to truncate the force of the P&I clause of the 14th Amd, limiting it to a few structural rights of national (not state) citizenship.  

Saenz v. Roe (1999)

F: CA statute limits benefits for new residents to what they would earn in home states.  

H: The right to interstate travel has long been recognized as a protected right, but it’s not clear where that is in the Constitution.  In Shapiro the court relied on the EqProt clause to invalidate a law that denied welfare benefits to new residents.  Could have done same in Saenz, but chose P&I.  “That right is protected not only by the new arrival’s status as a state citizen, but also by her status as a citizen of the United States.”  

· May repudiate the SHC’s altogether, or it may merely vindicate a right already among those alluded to in the Miller opinion (in SHC’s) as implied by the national union.

· Readily Portable Benefits: Ct. distinguishes this case from divorce and college tuition benefits because it calls those “readily portable benefits” and says that Ct. has upheld statutes on those, but this is not one.  [Rehnquist dissent disagrees.]

Having seen that P&I (and Citizenship) are extremely hard places to ground Individual Rights, we move to DP, and then to EqProt.(
B.  The DUE PROCESS Clause & the Incorporation Controversy

Summary: Incorporation is available ONLY when the state denies a right found in the Bill Of Rights.  Because there has been total incorporation in fact, there’s little chance we’ll have to explore this, but we may have to mention if the issue is a close one as to whether or not the state is violating a law in the Bill of Rights.

· Still Unincorporated?  What BoR guarantees are not incorporated?  Grand jury provision.  2nd and 3rd Amds (don’t come up very often).  2nd is usually best seen as an issue of federalism.

Textual: Marshall was probably right to notice that the Framers were always careful to distinguish between state and federal govts, or were at least cognizant of the difference between constraining one and constraining the other.  

Original intent: Madison originally sought to add BoR to Article IX (but the best evidence suggests that this was rejected for aesthetics).

Historical/Social Contexts: At time of Barron, there was no sense that you had to constrain the power of states.  They were heroes at that point (after war).  There was the notion that the federal govt was too far away to understand local govt (telegraph, etc.)  

So, Barron was probably right.  But either way it laid groundwork for future incorporation debate (by not incorporating the BoR outright when it had the “chance” to do so).  Most of the focus of the incorporation debate turns on Due Process clause as a vehicle for incorporation.

Different Views on Incorporation

CARDOZO (Palko v. CT - 1937): Advocates a “selective” incorporation approach, whereby some of the BoR guarantees are incorporated under the 14th Amd.  His is something of an open-ended, natural law approach.  No right is incorporated (“absorbed”) unless “neither liberty nor justice would exist if they were sacrificed.”  Fundamental fairness standard (still used today, if in name only).

· REED (Adamson v. CA – 1947): Adhered to Cardozo’s view.  Not all BoR guarantees are protected by 14th Amd, and found self-incrimination not incorporated.

BLACK: (Textualist; Strong dissenter in Adamson): Total incorporation.  It’s not a judge’s job to choose among fundamental fairnesses.  They should all apply to states.  

FRANKFURTER (Concurred in Adamson and attacked Black’s argument): The 14th Amd has independent potency and independent function (not related directly to BoR), it’s not just a shorthand summary of the first 8 amendments.  It’d be very strange for a Constitution to convey such specific rights in such a roundabout phrase as “due process of law.”  To suggest such a thing would limit due process only to the 8 amendments.  

*The battle here is really one of “objective” standards vs. judicial subjectivity.  There is also a battle about federalism, but among judges it’s more often the former.

Aftermath:  Starting with the Warren court in the 1960’s, without ever formally abandoning the “fundamental fairness” standard, began looking to the BoR a lot more for guidance about what is fundamentally fair.  Thus today we have the language of selective incorporation, but there has been almost total incorporation in fact.  Now, instead of looking at a state action to see if it violates “fundamental fairness”, the court will identify the implicated BoR interest and decide if that BoR guarantee is itself essential to fundamental fairness and should be made applicable to the states.  [NOTE: This is the process used in Duncan.]

Duncan v. Louisiana (1968) The 14th requires a right of jury trial in all criminal cases in which—were they to be tried in a federal ct—would come within the 6th Amd.’s guarantee.  Historically, “the Court has looked increasingly to the BoR for guidance.”  B/c a right to jury trials has been granted in order to prevent oppression by the govt, and because it’s such a central fixture of our system (and a hugely popular one), it qualifies for protection under the 14th Amd.  

BLACK (Concur): “The words ‘no state shall make or enforce any law which shall abridge the privileges or immunities of citizens of the United States’ seem…an eminently reasonable way of expressing the idea that … the BoR shall apply to the States.”  

HARLAN (Dissent): Fundamental fairness is the standard required by the 14th Amd, not nationwide uniformity for its own sake.  Lays out the incorporationist debate quite explicitly and clearly, noting that the majority opinion still isn’t ready to accept total incorporation, but that they shift the method for incorporation anyway.  There is no reason to abandon fundamental fairness analysis.

Partial Incorporation? The biggest problem of Duncan is that if a BoR guarantee is incorporated, does it apply to the states in the same way as the federal govt?  Does every detail of it get incorporated?  That may impose many needless constraints on the states.  

· Williams v. Florida decided that the 12 man jury is not necessarily part of the constitutional guarantee of a jury trial, though other earlier interpretations had assume that it was.  Harlan concurred and reiterated his opposition to the result, but criticized the majority opinion for watering down what he deemed to be the actual Sixth Amendment guarantee, saying that because majority freed state from 12-person obligation it also freed the federal govt and it shouldn’t have.  

· Also left open was the question of unanimous jury verdicts, later answered in Apodaca v. Oregon (1972).  There White adhered to Williams approach, unanimity not being constitutionally required.  There were four dissenters, and Justice Powell did not join a side but wrote his own Harlan-esque opinion saying that the rule shouldn’t be the same for the federal govt and the state.

· See Akhil Amar for a different, innovative approach to incorporation. 

SUBSTANTIVE DUE PROCESS (S.D.P.)

· Looks to the SUBSTANTIVE guarantees offered by the Constitution, not merely procedural rights.

· Started with Lochner in order to protect economic interests under the rubric of Economic Liberty.  Then it died, and was reawakened years later to protect Personal Liberty (privacy, abortion, etc.).
· Some of the overarching substantive rights stem from the Magna Carta, Blackstone and Adam Smith, despite not appearing in bold print in the U.S. Constitution or laws.  Many of them are rooted in a natural law tradition and a social compact framework.

· SUMMARY: After Lochner decided against deference, Bunting and Nebbia decided FOR it (overruling Lochner).  Thereafter, the rest of the cases argue about how much deference to give the legislature.  We only get BACK to SDP because of Footnote 4 in Carolene Products, which closes the door on SDP for economic legislation, but leaves it open for political legislation, particularly that which harms insular minorities.
Movement toward S.D.P.: SHC’s temporarily blocked the utilization of the 14th Amd as a substantive restraint on legislation, but a generation later a new majority embraced SDP and a novel “liberty of contract” argument.  

· Regulation and Munn: Page 490: In Munn, the Ct upheld a state law regulating the rates of grain elevators.  Relied largely on 17th C. English writings to conclude that private property may be regulated when it is “affected w/ a public interest” and that property becomes “clothed within a public interest when used in a manner to make it of public consequence, and affect the community at large.”

· Mugler v. Kansas: Page 491: (US, 1887): Harlan state that not “every statute enacted ostensibly for the promotion” of “the public morals, the public health, or the public safety” would be accepted “as a legitimate exertion of the police powers of the State.”  The courts would not be “misled by mere pretenses” and they were obliged “to look at the substance of things.”  And facts “within the knowledge of all” would be relied on in making that determination.

Allgeyer: Page 492: (US, 1897): For the first time the Ct invalidated a state law on substantive due process grounds.  Court COULD have used Priv/Imm, but DID NOT!  Instead, PECKHAM said that “liberty of contract” “means not only the right of the citizen to be free from the mere physical restraint of his person, as by incarceration, but the term is deemed to embrace the right of the citizen to be free in the enjoyment of all his faculties; to be free to use them in all lawful ways; to live and work where he will; to earn his livelihood by any lawful calling; to pursue any livelihood or avocation, and for that purpose to enter into all contracts which may be proper, necessary and essential to his carrying out to a successful conclusion the purposes above mentioned.”
· NO WAY to reconcile Allgeyer and SHC’s.

Lochner v. New York (1905)

F:  NY law prohibited the employment of bakery employees for more than 10 hours a day or 60 hours a week.  Lochner permitted an employee to work more than that.  

H: “[The] statute necessarily interferes with the right of contract between the employer and [employees].  The general right to make a contract in relation to his business is part of the liberty of the individual protected by the 14th Amendment.  The right to purchase or to sell labor is part of the liberty protected by this amendment, unless there are circumstances which exclude the right.”
· Seems to limit state’s role in business to police/general welfare power, not contract or right to sell labor.  “There is no reasonable ground for interfering with the liberty of person or the right of free contract, by determining the hours of labor, in the occupation of a baker…we think the limit of the police power has been reached and passed in this case.”

· “There must be more than the mere fact of the possible existence of some small amount of unhealthiness to warrant legislative interference with liberty.  It is unfortunately true that labor, even in any department, may possibly carry with it the seeds of unhealthiness.  But are we all, on that account, at the mercy of legislative majorities?”

· View of the majority is that this statute is really about paternalism, and the Ct does not like that: These are adult men who want to work, so let them work.

HARLAN (Dissent): There is a liberty of contract, but it is subject to reasonable police regs.  This statute was passed to protect the well-being of the workers.  The means are legitimate and sufficiently tailored to the ends.  It’s irrelevant whether or not the Cts think the legislation is wise.  

HOLMES (Dissent): This case is decided upon an economic theory which a large part of the country does not entertain.  More importantly, though, it’s not the job of the judiciary to strike down laws that they think are unwise.  By that standard, every opinion becomes a law.  The word liberty in the 14th Amd is perverted when it is held to prevent the natural outcome of a dominant opinion.  The Ct shouldn’t embrace a specific economic theory, but let that happen in the legislative arena.

John Ely: “Substantive” due process is a contradiction in terms, like a green pastel redness.  This is a rhetorically powerful argument, but does very little.

Nebbia v. New York (1934)

F: Law fixed minimum and max prices for sale of milk.

H:  “A state is free to adopt whatever economic policy may reasonably be deemed to promote public welfare, and to enforce that policy by legislation adapted to its purpose.  The courts are without authority either to declare such policy, or, when it is declared by the legislature, to override it.  If the laws passed are seen to have a reasonable relation to proper legislative purpose, and are neither arbitrary nor discriminatory, the reqs of due process are [satisfied].”
· Stands for the proposition that Lochner is dead and that legislative enactments are going to receive deference from the courts, rather than having the courts impose their views/policy preferences on legislation.

McREYNOLDS (Dissent): Seems to suggest a much more searching inquiry than the majority, to really scrutinize whether this legislation is properly tailored to the aim it seeks to reach.  Ultimately finds that it is “wholly unreasonably to expect this legislation to accomplish the proposed end—increase of prices at the farm.  [Not] only does the statute interfere arbitrarily with the rights of the little grocer to conduct his business according to standards long accepted; [it] takes away the liberty of twelve million consumers to buy a necessity of life in an [open market].”

HOW MUCH DEFERENCE?

West Coast Hotel v. Parrish (1937): Ct upheld state minimum wage law for women.  Stressed again that the law was not arbitrary nor capricious, and “that is all we have to decide.”  “The legislature had the rt to consider that its minimum wage requirements would be an important aid in carrying out its policy of protection.”  Many states had adopted similar measures.  DISSENTERS: “The meaning of the Constitution does not change with the ebb and flow of economic events.”  The law does not have any relation to the capacity or earning power of an employee that falls under public health & welfare, but to the extent that it overcompensates and employee it encroaches on the liberty/property interest of the business owners, and really shifts to the business owners a burden which, if it belongs to anybody, belongs to society as a whole.

· This only shows how the courts are willing to go very far to find possible legislative aims (that is, this is how far the Ct has gotten from Lochner).

Williamson v. Lee Optical Co. (1955)

F: OK law required all prescriptions for lenses to go through licensed ophthalmologists, which is really just a move to get them more business by their lobbyists and surely leads to some waste (and screws opticians).

H: The OK law may exact a needless, wasteful requirement in many cases.  But it is for the legislature, not the courts, to balance the advantages and disadvantages of the new requirement.
· “The law need not be in every respect logically consistent with its aims to be constitutional.”

· This is pretty much the other end of the Lochner spectrum, stressing deference to the leg w/o any tangible standards for that deference.
S. Law: The Court should steer clear of evaluating the AIM of the legislation (b/c that’s politics) and confine itself to evaluating whether or not the MEANS seem properly/fairly tailored to those legislature-selected AIMS.

SDP and the Protection of Fundamental Rights.

Footnote 4 of Carolene Products (p. 508), Justice Stone: Distinguishes cases in which greater judicial scrutiny may be appropriate: “There may be narrower scope for operation of the presumption of constitutionality when legislation appears on its face to be within a specific prohibition of the Constitution, such as those of the first ten Amendments, which are deemed equally specific when held to be embraced within the 14th Amd.”  [Incorporated amendments of the BoR get StScrut].  Race and religion also.  But Ct. needn’t consider whether prejudice against discrete and insular minorities may be a special condition, which tends seriously to curtail the operation of those political processes ordinarily to be relied upon to protect minorities, and which may call for a correspondingly more searching judicial inquiry.  Other cases get rational basis review.

· Suggests that judicial intervention is MORE appropriate the less that the political process can be trusted to even out factional winners and losers over time.

· “It is unnecessary to consider now whether legislation which restricts those political processes which can ordinarily be expected to bring about repeal of undesirable legislation, is to be subjected to more exacting judicial scrutiny under the general prohibitions of the 14th Amd than are most other types of legislation.”  
NOTES:

· Now, as a general rule, the Court will not find economic regulations to violate the due process clause.  There are very few exceptions to this:

· BMW v. Gore: In a suit for $4,000 in damages, the court said that $2M in damages was too high; Takings: Intrusion in Manhattan Cable was trivial but court held that physical taking is a per se taking requiring compensation.

REGULATION OF OTHER RIGHTS

What standard of deference for personal liberties?  There are some liberty interests the Ct has elevated to protected status, requiring strict scrutiny.  There are others that are not.  If you can fit a new right into one of these cases, great, but you will almost surely not be able to do so.  Instead, then you have to go through the Ct’s analysis (we’ll see it later) to decide what factors to consider in deciding if it’s a fundamental liberty interest.

Meyer v. Nebraska (1923)
F: State law preventing teaching in languages other than English was struck down. Ct. reversed the conviction.

H: Reverses the conviction in so far as it materially infringes on the rights of parents, which hints that a more minor infringement may be justified.  Broad reading of “liberty.”  (See p. 545).  Outlines a list of fundamental liberties: 
1. right of the individual to contract, 

2. to engage in any of the common occupations of life, 

3. to acquire useful knowledge, 

4. to marry, 

5. to establish a home and raise children, 

6. to worship God as one wishes,

7. And generally to enjoy those privileges long recognized at common law as essential to the orderly pursuit of happiness by free men.

Pierce v. Society of Sisters (1925)
F: Law requiring students to attend public schools was struck down.  

H: The law interfered with the liberty of parents and guardians to direct the upbringing and education of children under their control.  McREYNOLDS again found no peculiar circumstances or present emergencies which demand extraordinary measures relative to primary education.”
· Again, this caveat, like the one in Meyer, indicates that there may be extenuating circumstances that justify these impositions, but doesn’t discuss what those may be.

Skinner v. Oklahoma (1942)

F: State law said that if you are convicted 3 times of a crime involving moral turpitude, you can be sterilized by the state.

H: Ct identified marriage and procreation as fundamental rights, and struck the law down on equal protection grounds for distinguishing among types of criminals (i.e., exempting white collar criminals).  Basic liberties require strict scrutiny.
· This opinion did not come down on due process grounds, but on EqProt grounds.  Liberty loving folks would have preferred a substantive due process decision, but got E.P., which means that there are ways to write sterilization laws that are legal!  Sterilizing mental patients, for example, was upheld in one case.  

· This is relevant in our SDP section because it sets off marriage and procreation for SDP purposes, even though it didn’t find an implication of those rights here.  

Modern Fundamental Rights Approach:
1. Is there a fundamental right at stake?  

a. Govt can only limit a fundamental rt if it survives StScrut.  StScrut is also applied for any discrimination based on race, national origin, or alienage.

b. If there is NOT a fundamental right, usually only rational basis review is used.

c. The crucial decision, then, is how narrowly/broadly to define the right!  

d. How to classify a right as fundamental is difficult.

i. Here, see Michael H. for description of how to identify a fundamental liberty (by resort to tradition).

2. Does the law infringe that constitutional right?

a. Here the court considers “the directness and substantiality of the interference.” (Zablocki).

b. Ct. has held it unconstitutional to condition a benefit on the surrender of a constitutional right.

c. Many of the abortion cases ask whether there has been an infringement (Harris v. McRae, Maher v. Roe)

3. Is there Sufficient Justification for the Infringement?

a. If right is fundamental, govt needs a compelling interest to justify it.

i. No standard for “compelling” exists; Govt has to show that the law serves a truly vital interest.

ii. Korematsu and Zablocki found compelling interests.

b. If right is NOT fundamental, govt interest need only be legitimate.

4. Are the Means Sufficiently Related to the Purpose?

a. If a right is fundamental, govt interest has to be compelling AND the govt has to use the least restrictive means to that end.  

b. If a right is NOT fundamental, means only have to be reasonable.

ANOTHER TAKE ON SDP:

Green Light Cases: Claimants assert claim to be free of govt regulation (i.e., Belle Terre, Lee Optical, etc.).  In those cases, even where there is some liberty (and there is in those cases), the state has wide discretion to regulate and will only be overruled if the actions are a clear abuse.  

Red Light Cases: Ct. accepts the assertion that the liberty at stake is fundamental.  That’s the hard question, but once you find a fundamental liberty, then the state action is subject to strict scrutiny.

Yellow Light Cases: Somewhere in between (i.e. marriage).  So, the Ct wants to recognize that it is something more than economic regulation, and something less than strict scrutiny, so the court developed a middle level: sufficiently important state interest, requires a middle level of state scrutiny.  As the right becomes more fundamental, the state interest must be more compelling.  

Basic three-tier system is further complicated by abortion.  Casey allows the state to promote respect for fetal life throughout the pregnancy, leading to a clash of absolutes, because there are constantly two interests at stake during a pregnancy (women’s rights and state interest in fetal life).  Ct “resolved” the conflict with the undue burden standard, which can perhaps be seen as medium scrutiny, so they turned abortion from a red light case to a yellow light case.

2nd complication: Use of history.  Justices disagree on how to apply history for what it says about our values and traditions.  Is history evolving or static?  It’s doctrinal context after Lawrence is up for grabs.  This is particularly interesting in the case of sexual relations.  Post, on page 611, thinks that Lawrence destroys the Red-Yellow-Green distinctions.

SDP in Specific Areas

Reproduction

Griswold v. Connecticut (1965)

F: Griswold and Buxton worked at Planned Parenthood and prescribed (abetted in acquisition of) contraception.  Because they were prosecuted, they had a right to raise this issue as a defense at their trial (unconstitutionality).

H: 

DOUGLAS (majority):  The specific guarantees in the Bill of Rights have penumbras, formed by emanations from those guarantees that help give them life and substance.  He goes on to cite various extensions of each of the main ones that, he says, shows that there are big rights covered by the penumbras that are not covered by the text itself.  He can cite only Meyers and Pierce, and also adds a bit about the relationship of marriage and right of procreation.  Problem of this holding: VERY hard to distinguish it from Lochner.  It is extremely susceptible to big argumentative holes.  

· This is a stretch and mostly discredited now.  He’s trying to get around natural law theory/language by going to the text & subtext, but that’s a bit weak.

· Because there’s a fundamental right, the law is UNCONSTITUTIONAL because it encroaches on a fundamental liberty.  This isn’t strict scrutiny or any kind of scrutiny…it’s just plain interfering with a fundamental liberty and it’s unconstitutional.

GOLDBERG (Concur):  Doesn’t believe in total incorporation, but does support something like the penumbra theory.  Points to the NINTH Amd for the phrase: “The enumeration in the Constitution, of certain rights, shall not be construed to deny or disparage other retained by the people.”  [This is like car keys and Texas!]  His point is that because the text does not specifically note marital privacy or sexual acts does not mean there’s not a right there.

HARLAN (Concur): Seems very uncomfortable with majority trying to find this liberty in the subtext of various amendments.  Says that instead the Ct should just invoke the D.P. clause (liberty) because this statute violates “basic values ‘implicit in the concept of ordered liberty.’”  (Palko standard for incorporation!)  The right mentioned in majority opinion does not actually exist in any of the rights in the BoR.  This is the most honest of the opinions.

· Harlan goes out of his way to say that other private relationships (adultery, homosexuality, sodomy, etc.) are NOT covered by this opinion because this speaks specifically to MARRIED people, because that’s a MORE sacred relationship deserving of more privacy.  Why?  Because they wanted to assure people that this was NOT Lochner and that this was a very limited holding.
WHITE (Concur): This is a deprivation of liberty without due process.  Fails rational basis/intermediate review.

BLACK (Dissent): The majority is wrong to change the words of the 4th Amd (or any other) to a word like privacy, because that’s NOT the word!  

STEWART (Dissent): Says this is an “asinine” law!  But the fact that it’s silly does not make it unconstitutional.  

Eisenstadt v. Baird (US, 1972)

F: Ct overturned a conviction under a law banning distribution of contraceptives.  Recipient was an unmarried person, so it was unclear if she was covered by Griswold.

H: Ct. decided the case on equal protection grounds, saying that if the right to privacy means anything it means that the rights of married people also belong to individuals!  [WHAT?!  This would mean that marriage is worth NOTHING!  Married people DO have rights that unmarried people don’t have!]  Very dangerous wording by the court here.

Carey v. Population Services Int’l (US, 1977)

F: Post-Roe case.  Ct struck down a NY prohibition of the sale or distribution of contraceptives to minors under 16.  

H: Brennan (plurality) significantly doubts that lack of access to contraception will discourage sex among minors, which is fair, but he also doubts that the state has any legitimate interest in prevention of sex among minors.  This second one, Law says, is a bit suspect…does the state not regularly seek to regulate the behavior of minors, and even with this exact goal?  It seems that Brennan quibbles with the means (fair) and the end (possibly not fair).  

Abortion

John Hart Eeley says it’s not a proper discrimination claim because women are not a discrete insular minority.  Still, Law says this clearly has a particular impact on women.  It could also be characterized as an interest in sexual freedom, viewing sex as a form of expression.  Bottom line: The interests asserted in Roe are essentially about woman’s liberty interest in deciding whether or not to have children, and (to a lesser extent) the interest of doctors.

Roe v. Wade (US, 1973)

H (Blackmun): 

· On S.D.P.:

· “The Const does not explicitly mention any right of privacy.  [But] the Court has recognized that a right of personal privacy, or a guarantee of certain areas or zones of privacy, does exist under the Constitution.”  

· “These decisions make it clear that only personal rights that can be deemed ‘fundamental’ or ‘implicit in the concept of ordered liberty’ [Palko] are included in this guarantee of personal privacy.”   

· On Abortion:

· “The right of privacy, whether it be founded in the 14th Amd’s concept of personal liberty [as] we feel it is, or, as the DCt determined, in the [9th Amd], is broad enough to encompass a woman’s decision whether or not to terminate her pregnancy.
· Burdens imposed by state include those on mother (distressful life and future, psychological harm), and child (unwanted child, stigma).  

· BUT, the right to abort is NOT an absolute right: At some point in the pregnancy the state’s interest becomes controlling (compelling enough)  The state’s interests are protecting life, protecting potential life, and setting medical standards:

· 1st trimester: decision left to mother and doctor (abortion SO much safer than going to term—so assume there’s no compelling state interest)

· 2nd trimester (before viability): regulations allowed only to protect health of mother

· 3rd trimester (after viability): state can prohibit altogether (unless necessary to protect health of mother)

· CRUX: The state cannot protect fetal life before viability.  Viability is chosen as the cut-off point because that’s when the child can exist on its own outside of the womb.  This defines the sweep of permissible state goals.

· “Person”: Blackmun tries to identify what a “person” is.  Says the Constitution does not include prenatal life (Law: That’s silly.  Just because you don’t think about prenatal life when you read it doesn’t mean it’s not there).  Also, he adds that abortion wasn’t a crime at common law, so it seems that in our consciousness a prenatal life is not a person.  Blackmun: We needn’t resolve the question of when life begins because science points us to viability as a proper cut-off point.
· Many say he should have just stopped after deciding that the TX law was overly broad.
· Blackmun:  Looks at all the little pinpricks of court protections over the years (marriage, family, contraception, etc.) and it seems that women have a protected interest in bearing or not bearing a child.  Very esoteric talk.  He also has a much more concrete catalog of the harms that unwanted pregnancy has on women.  Then he says that doctors have the right to decide what pregnancies should continue and what should not.  

Blackmun on HISTORY:

· Blackmun has a static view of history as regards the state of the law at the time of the Framing: Because abortion was legal then it couldn’t have been the Framers’ intent to ban it.

· Law: Well, history changes!  Women couldn’t vote then either!  We become more sensitive over time, so this analysis is flawed.

· His second view of history is dynamic: asserting that reasons that led to 19th C abortion laws are no longer persuasive.  He cited a few of them, but more modern research paints a different picture.  Abortions were very common in 19th C (adds on front page of NYT).  Doctors led the fight for criminalization of abortion.

· Law says fetuses are left out of the discussion about interests.  Why is that?  Where is the debate about where life begins?  He says he can avoid it, but he also pretty much answers it!  Law says he probably just couldn’t see other sides because it’s so obvious to him where life really begins.  Law says it’s such a clear Protestant vision of abortion.  For Jews life begins at birth, and for most Protestants it begins at viability because that’s when it can have a relationship with God through the mother.  

REHNQUIST: Dissents, saying that this is a liberty, but it’s an interest just like the liberty of an optician to fit lenses (Lee Optical).  Says that liberty embraces more than the rts found in the BoR, but they are not all absolute rights.  It is a liberty that can be trumped, and in this case the state interest trumps it.  Also correctly notes that the majority opinion:

“partakes more of judicial legislation than it does of a determination of the intent of the drafters of the 14th Amendment.  The fact that a majority of the [states] have had restrictions on abortions for at least a century is a strong indication, it seems to me, that the asserted right to an abortion is not ‘so rooted in the traditions and conscience of our people as to be ranked as fundamental.’”

The Years After Roe
The Ct. struck down many state laws regulating abortions.  They struck down advise and consent laws whereby hospitals would give discouraging news to women, and struck down spousal consent laws requiring mothers to check with the fathers.  They struck down a variety of these regs, but the two major exceptions were for (1) MINORS and (2) MEDICAID.

· Minors:

· Child has to convi=-e the doctor that either (a) minor is sufficiently mature to make the decision without notifying parents, or (b) it would not be in the best interests of the young mother to notify her parents.

· This is a compromise of sorts.  In practice, girls will go to the clinic and meet with someone there, who can then take them to a judge and vouch for them.  

· Funding:

· Maher: Ct. sustained CT regulation granting Medicaid benefits for childbirth but denying them for nontherapeutic, medically unnecessary abortions.  Ct. held that the right is protected but there is not entitlement right to it.  Brennan’s dissent said that the state reg in effect coerced “indigent pregnant women to bear children they would not otherwise choose to have,” unconstitutionally impinging their right of privacy.

· Hyde Amendment (Harris v. McRae): Federal law prohibited federal funding (from Medicaid) for even some medically necessary abortions.  Again the Ct. found that there was no entitlement to funding for abortions.

· Rust: Extended the ban on federal funds to expenses for abortion counseling!  Rehnquist: “[The government] may validly choose to fund childbirth over abortion and ‘implement that judgment by the allocation of public funds’ for medical services relating to childbirth but not to those relating to abortion.”

· Justice O’Connor: Wanted to do away with the logic of Roe and instead substitute it with an “unduly burdensome” standard that would hold that an abortion regulation “is not unconstitutional unless it unduly burdens the right to seek an abortion.”  That, it seems, is where the Ct is headed.

Planned Parenthood of Southeastern v. Casey (US, 1992)

H:  Very weird and compartmentalized joint opinion.  Court reviews three areas: fundamental constitutional questions resolved by Roe, principles of institutional integrity, and the rule of stare decisis.

· Liberty Interest/Abortions:

1. Woman still has the right to choose (even though Ct cannot bring itself to say Roe was right).

a. O’Connor says Roe is on a “collision course with itself” because changes in technology will push the safe date of abortion back, and show that state’s interest in life starts sooner as we learn more about the development of a fetus.

2. State has an interest in protecting potential life throughout the pregnancy.

· Stare Decisis:

1. Ct doesn’t actually say Roe was right, but that overruling it would be wrong:

a. Detrimental reliance of some sort?  Seems silly, but ct says women have altered their lifestyles based on Roe.

2. Distinguishes Lochner (change in facts or understanding of facts).

· Change in standard of review:

1. Traditionally, if state regulation was seen to interfere with fundamental right, it would have to survive strict scrutiny of a compelling state interest.  But NOW, under the undue burden standard, it is unconstitutional if it places a substantial obstacle in the path of a woman seeking an abortion of a nonviable fetus.

· Concrete holdings re: state legislation:

a. Spousal notification.

i. NOT a very invasive law.  Just have to sign a paper that says you told him, or that you had a reason not to.  BUT, we have no other notification requirement for any other procedure at all!  Even for married people!

ii. UNCONSTITUTIONAL: Gives men an effective veto; substantial obstacle for many women; reflects sexist view that women are controlled by husbands; proper focus is on group for whom the regulation is a restriction (response to numbers argument re: burden).

b. Various state regs ruled STILL CONSTITUTIONAL:

1. 24 Hour Waiting Period: Accepted TrCt finding that often it will last more than 24 hours, but STILL CONSTITUTIONAL.  Largely, this seems to be the case because O’Connor doesn’t see how this provision is offensive to women (very condescending, even with all the myriad exceptions).  Her understanding of gender discrimination is great, but her understanding of class dynamics is weak because this provision really discriminates against low-income women, who need to get off work more, need to travel farther, etc.  

2. Reporting of data (not including mother’s name).

3. Parental notification for MINORS

· 6 justices agree that “undue burden” standard is incoherent.  2 agree that if it’s fundamental right then the state cannot deny it without strict scrutiny.  2 of them say the undue burden standard is a façade and unworkable.  

Mazurek v. Armstrong (1997): State upheld a law restricting the performance of abortions to licensed physicians only.  In practice this law seemed to ban only one physician’s assistant (not sure if that’s one person, or one class of people from the text), though it seemed on its face to be a fair health law.  SCt upheld it and denied evidence of any pernicious motives by the state legislature.  Dissent says it’s obvious the motive was “to make abortions more difficult,” which should violate Casey.

Stenberg v. Cahart (2000)

F: Partial birth abortion law in NE banned D & X abortions without providing for exceptions to preserve the mother’s health.

H: Struck down.  Majority expressly adopts the undue burden test!  Casey requires a health exception whenever necessary to protect the life or health of the mother.  D&X significantly obviates health risks in certain circumstances, so altogether banning it creates significant health risks (hence the undue burden).  

· Breyer (majority): health issue and also worry that this would lead to banning other types of abortion procedures.

· O’Connor (Concur): Makes clear that she’d find a ban on D&X abortions constitutional if it had a sufficient life and health exception.

· Kennedy (DISSENTS!): Kenn did not dissent in earlier cases, so he’s really changed here.  He says the court has totally ignored the state interest in prohibiting these types of procedures, and the state’s entitlement to make a moral judgment distinguishing between types of abortions.  At some point between a regular abortion and this type, he says, the state interest can become compelling.  

· Thomas (Diss): Ct here significantly increases the health exception.

FAMILY RELATIONSHIPS

Ct. first hinted at SDP coverage for marriage in Loving v. Virginia (1967), when it struck down a ban on interracial marriage.  Really used equal protection, but also stated SDP as alternative ground for the holding.  {Also shows up in Meyer v. Nebraska.}

Zablocki v. Redhail (1978)

F: WI law provided that no one with a child he was not supporting could marry someone without a court order unless the child support commitment was met and the children wouldn’t become the wards of the state.

H: Ct. ultimately analyzed the case along the “fundamental rights” strand of equal protection, but it was strongly influenced by substantive due process precedents treating the “right to marry” as “fundamental”.  Says that the rt to marry is of fundamental importance, and since the classification here significantly interferes with the exercise of that right, we believe that critical exam of the state interests advanced is reqd.
· Reasonable regulations that do not significantly interfere with decisions to enter into the marital relationship may legitimately be imposed.  Here, however, the law “interfered directly and substantially with the right to marry.”
· State aims were legit, but the means were not sufficiently tailored.
POWELL (Concur): The majority holding is way too broad, even if it reaches the right result, because it leaves this huge cloak over regs re: marriage.  But the state regulates marriage all the time (blood tests, polygamy, etc.), and this new standard “directly and substantially” is totally unworkable and vague in practice.  STEVENS (Concur): This is really a case of class discrimination because the law has a disproportionate effect on the poor!

Turner v. Safley (1987)

F: Is marriage allowed for prisoners?

H: (O’Connor) YES.  Marriage is a fundamental right.  BUT, she makes different case for why it’s a fundamental right, because she goes through 4 reasons why marriage is important in a prison context.  Holding extended and affirmed Zablocki.

Moore v. East Cleveland (1977)

F: City’s ordinance banned people living together other than a traditional nuclear family.  Zoning issue, usually gets deferential rationality review.  

H: Majority uses SDP to invalidate the ordinance, justifying the higher standard of scrutiny on the fact that the ordinance is the government’s effort to “intrude on choices concerning family living arrangements.”  

· Maj notes that SDP is very problematic because it “gives enhanced protection to certain substantive liberties without the guidance of the more specific provisions of the BoR.  As the history of the Lochner era demonstrates, there is reason for concern lest the only limits to such judicial intervention become the predilections of those who happen at the time to Members of this Court.”

· BUT SEE: Belle Terre v. Boraas, where SCt upheld similar zoning ordinance keeping college kids out of residential neighborhood on the ground that they are actually unrelated, and that’s legit exercise of state police power.  Marshall dissented, recognizing the fund importance of choosing one’s living partners.

Troxel v. Granville (2000)

F: Ct. awarded visitation rights to grandparents over the objection of the sole surviving parent, a “fit, custodial mother”.

H: SCt upheld mother’s right to raise own child and decide that other relatives could not see him (grandparents).  

· “[I]t cannot now be doubted that the DP Clause of the 14th Amd protects the fundamental right of parents to make decisions concerning the care, custody, and control of their children.”  

Michael H. v. Gerald D. (1989)

F: CA has trad’l rule about unmarried parents: the child of a married woman is presumed to be the child of her husband.  Here Michael says he started developing relationship with his child, that he’s the biological father, and thus has a protected right to that relationship.

H: Scalia (majority) makes a SDP argument on behalf of the married family (in our traditions), and says that the unitary married relationship has to be protected if we are to respect our own traditions.  The most specific tradition of all is that embodied by the CA presumption law, and (in a long footnote) Scalia says resort to tradition required emphasis on the “most specific” level of generality at which the history and tradition could be perceived.  (Suspect here, because he chooses one of many traditions here – and he could only recruit one justice (Rehnquist) for the “most specific tradition” approach in his footnote.)  Scalia says that calling a liberty interest fundamental is too hard to be objective about.  What we should ask is whether the interest is one that is traditionally protected by our society.  When various traditions are implicated, you go to his “most specific” test to decide which of the traditions controls.  Here, the presumption is the most specific one.
BRENNAN (Dissent): You have to ask what the reason for the tradition & presumption is!  In this case it’s because we never used to be able to test the paternity!  That paved the way for presumption.  He says we’re a facilitated pluralistic society, and must abide someone’s unfamiliar or even repellant practice, b/c that impulse protects our own idiosyncrasies.

SEXUALITY

Bowers v. Hardwick (1986)

F: Cops walked in on him with his boyfriend.  Law banned ALL sodomy, but was only enforced this once against gays.

H: WHITE defined the issue very narrowly: “Whether the Federal Constitution confers a fundamental right upon homosexuals to engage in sodomy and hence invalidates the laws of the many States that still make such conduct illegal.”

· Then traces the “ancient roots” of sodomy laws.

· Says it’s always been condemned.

· Defines other past cases very, very narrowly too.

BURGER (concur): Adds more to “ancient roots” discussion.

BLACKMUN (diss): Majority defined the right too broadly.  “[T]his case is about ‘the most comprehensive of rights and the right most valued by civilized man,’ namely, ‘the right to be let alone.’”

· The right the Court has failed to recognize is really the “fundamental interest all individuals have in controlling the nature of their intimate associations with others.”

STEVENS (diss): The law is not written for homosexuals.  It’s written for ALL sodomy!  And if it can’t be enforced as written and targets only a subset of the pop, it has to withstand StScrut, which this cannot.

Lawrence v. Texas (US, 2003)

F: This law is written to ban only homosexual sodomy.

· NOTE IMPORTANCE OF HISTORY IN SDP ANALYSIS.
H: (KENNEDY) “Freedom extends beyond spatial bounds.  Liberty presumes an autonomy of self that includes freedom of thought, belief, expression, and certain intimate conduct.  The instant case involves liberty of the person both in its spatial and more transcendent dimensions.”

· Ct DIRECTLY confronts Bowers even though it could have used EqProt (like O’Connor does) because it wants to overturn Bowers.

· “The laws involved in Bowers and here are, to be sure, statutes that purport to do no more than prohibit a particular sexual act.  Their penalties and purposes, though, have more far-reaching consequences, touching upon the most private human conduct, sexual behavior, and in the most private of places, the home.”
· “The liberty protected by the Constitution allows homosexual persons the right to make this choice.”

· “The doctrine of stare decisis is essential to the respect accorded to the judgments of the Court and to the stability of the law.  It is not, however, an inexorable command.”

· “Bowers was not correct when it was decided, and it is not correct today.  It ought not to remain binding precedent.  Bowers should be and now is overruled.”

· The Texas statute furthers no legitimate state interest which can justify its intrusion into the personal and private life of the individual.

· “As the Constitution endures, persons in every generation can invoke its principles in their own search for greater freedom.”

· HISTORY: Kennedy says we have to limit our review of history to the last fifty years, because norms are changing.  He says a consensus is emerging, which is really probably not true!  He then looks to EUROPEAN laws and changes in the law as evidence of that!  This opens up a big weakness in his historical argument, and Scalia makes him pay for it.

O’CONNOR (concur): Bowers should still be good law, but this statute is bad because it violates EqProt.  We have consistently held that some objectives, such as “a bare…desire to harm a politically unpopular group,” are not legitimate state interests.  Moral disapproval of this group, like a bare desire to harm the group, is an interest that is insufficient to satisfy rational basis review under the EqProt clause.

THOMAS (diss): I “can find [neither in the BoR nor any other part of the Constitution a] general right of privacy.”

SCALIA (diss):

· Does not believe in rigid adherence to stare decisis, BUT if you are going to set up the criteria that Kennedy uses to overturn it, then the court should also overturn Roe!  Kennedy’s criteria are: (1) foundation have been “eroded” by subsequent decisions, (2) it has been subject to “substantial and continuing” criticism, and (3) it has not induced “individual or societal reliance” that counsels against overturning.

· SCALIA is outraged that the Ct uses stare decisis as a reason for NOT overturning Roe, but gets here and does NOT use stare decisis as a reason for not overturning Bowers.  

· “[Today’s] opinion is the product of a Court, which is the product of a law-profession culture, that has largely signed on to the so-called homosexual agenda, by which I mean the agenda promoted by some homosexual activists directed at eliminating the moral opprobrium that has traditionally attached to homosexual conduct.”

· Sky is Falling Argument: Fornication, Bestiality, Bigamy, Masturbation, Obscenity, Incest, Prostitution, etc…all will follow!

· Appeal to INT’L law is a PROBLEM:  “Dangerous dicta, however, since “this Court…should not impose foreign moods, fads, or fashions on Americans.”

INTERNATIONAL CITATION: Lawrence is the one of the first USSC cases to appeal to an international case for authority.  Is that good or bad?  Every other country knows our cases and law review articles and all that, but we know none of theirs.  But it’s hard work to evaluate every other country’s precedent, and to put it all in context.  This opens up a real can of worms that may or may not be worthwhile.

NOTE: The majority opinion feels like it’s recognized a fundamental right, because of the tenor and the result and use of strict scrutiny and all, but it lacks the magic words!  LAW says that sometimes magic words really do matter.  

· So, what’s the standard of review then?  There’s a protected liberty, certainly, but it may or may not be a fundamental right.  If it’s NOT a fundamental right, then it’s only a rational basis standard of review.  BUT, as a formal matter, Kennedy seems to ask only for deferential rationality (“no legitimate state interest”), he does not request a compelling interest, etc.

· Is there reason to think the right is narrow, or is there reason to think that the right could protect against more than just criminal prosecution?  It specifically states that they are not taking on the questions of gays’ rights to marry, adopt children, etc.  The Ct says it’s not addressing the bounds of the liberty interest.  

MISSING PARAGRAPH (edited out in our text) is on handout.  Repeatedly stresses that a huge worry for the Ct is that a criminal conviction would make these people convicts, and carry all the penalties involved, and that such a penalty is just too harsh.  

· LAW: This paragraph demonstrates that Kennedy does not care as much about ripple effects other than conviction (i.e., being fired from a job b/c you’re gay, etc.).  He doesn’t seem to care nearly as much about civil penalties as he does about criminal penalties.

· But, there are other textual indications that Kennedy did mean to protect homosexuality to a greater degree: recognizes problem of discrimination in the public and private spheres, analogizes it to marriage, etc.

IMPLICATIONS OF LAWRENCE:

· On the ground it’s not yet clear.  Still too early to say.  Text references one case, Lofton, from the 11th Cir where the Ct rejected any right to adopt, saying that Lawrence does not cover that and is limited to criminal conviction.

· In one CRIMINAL case (Kansas v. Lemon??) the Ct found that Lawrence did not condemn a disparity in sentencing for gay juveniles versus straight juveniles engaged in sex.  Max sentence for 18 yr old boy was 15 months if he was with a woman, and 30 yrs if he was with another man.
RIGHT TO LIFE OR DEATH

· There is a strong common law principle that says that competent people can refuse necessary treatment, even if they are going to die as a result.  (Lane v. Kandora)

· It wasn’t until 1969 that we came up with the concept of “brain dead”, which involves 100% certainty that you’re never coming back.  People that are brain dead are dead for every single purpose and there’s no legal issue there.

· The other tech development relates to MRI’s and other diagnostic techniques, etc.  We can keep people “alive” now even though we know there’s no real possibility they’ll come back.  This also allows us to make that prediction.  

· Like Abortion, this seems to be a YELLOW light case, somewhere in the middle.  Not fundamental, but more than legitimate govt interest/reasonable means seem to be required.  There’s clearly no fundamental right to assisted suicide (Glucksberg) but this is all somewhere in the middle.  Glucksberg shows current Ct’s real unwillingness to grant fundamental rights.

Cruzan v. Director, Missouri Dept of Health (US, 1990)

F: Cruzan had injuries from age of 25 in a car accident.  She had some motor reflexes but never any cognitive functioning.  Her parents sought to discontinue tubal feeding.  Missouri requires a living will or that someone be designated as a surrogate in situations like this.  The family cannot come and request discontinuance without one of those procedural safeguards met.

H: There is a constitutionally protected liberty interest in refusing unwanted medical treatment.  Missouri is a leader in protection of life, and here the procedural safeguards they employed are entirely legitimate.  “Missouri requires that evidence of the incompetent’s wishes as to the withdrawal of treatment be provide by clear and convincing evidence.  The question, then, is whether the U.S. Constitution forbids the establishment of this procedural requirement by the State.  We hold that it does not.”

· THERE IS a liberty interest, but that doesn’t end the inquiry.  Whether respondent’s constitutional rights have been violated must be determined by balancing its liberty interests against the relevant state interests.
· “Missouri relies on its interest in the protection and preservation of human life, and there can be no gainsaying this interest.”

· The Trial Ct found there was not clear and convincing proof of the patient’s desire to have hydration and nutrition withdrawn.  USSC cannot say (in this case) that the MO court committed constitutional error in reaching that decision.

SGroup: Here the majority approves a “clear and convincing evidence” standard for establishing patient’s wishes.  It sets up a balancing test by recognizing BOTH interests: the state’s interest in life, and the person’s interest in refusing unwanted medical treatment, and says, basically, that the state’s interest is strong enough (and the person’s weak enough, I guess), that a clear and convicing evidence standard is constitutionally permissible.
SCALIA (Concur): “The federal courts have no business in this field.”  American law has always accorded the state the power to prevent, by force if necessary, suicide including suicide by refusing to take appropriate measures necessary to preserve one’s life.

BRENNAN (Diss): Nancy Cruzan has a fundamental right to be free of unwanted artificial nutrition and hydration, which right is not outweighed by any interests of the state.  That requires strict scrutiny.  

STEVENS (Diss): Const requires State to care for her life in a way that gives appropriate respect to her own best interests.  

DISSENTERS:  What we really want is to do what Nancy Cruzan would have wanted.  Our HIGHEST priority is the truth.  And if that’s the case, then the clear and convincing evidence standard is WRONG!  Preponderance of the evidence is what we use when we want the real truth!!  We only use clear and convincing evidence when we have a preference for one particular outcome (i.e., placement of kids with parents). 

· The patient’s interest is strong enough that a preponderance of the evidence standard is all that the state should constitutionally be allowed to require.

· Only New York and MO have “clear and convincing” evidence standard.  

Physician-Assisted Suicide

· Oregon Law and others like it:

· Right asserted is the rt to assist in suicide of terminally ill, competent adults.  Leaves out those who are not terminally ill, and leaves out incompetents.

Washington v. Glucksberg (US, 1997)

F: Doctors want permission to assist terminally ill, suffering patients in ending their lives, but Washington state has a ban on it.

H: REHNQUIST and SOUTER have a disagreement in their respective opinions (Rehn for Majority and Souter in a concurrence).  Law says she knows the words are different, but their positions actually sound the same.  

· REHNQUIST:

· The state should not be in the business of making judgments about quality of life, about which lives are worth living and which lives are not.  

· Response: The state?  Just leave it up to the person!  The state is only asking that there be a screening to determine that the patient is competent.

· State cites purpose to prevent suicide.  Says suicide is a serious public health problem.  (Real concern here is depressed/mentally impaired community; analogies often made to paralyzed community, where people often think of suicide and then get over it and reconsider).

· State has an interest in protecting the integrity and ethics of the medical profession.

· State has an interest in protecting vulnerable groups—including the poor, the elderly, and disabled persons—from abuse, neglect and mistakes.  Real risks of subtle coercion here.

· Law says leave that up to the experience of Oregon.

· State may fear that permitting assisted suicide will start it down the path to voluntary and perhaps even involuntary euthanasia.  (Looks at the Netherlands for foreign experience (not law) and points out the dangers.)

SGroup: Rehn is asking if a terminally ill patient has a liberty interest to a doctor’s assistance in suicide, and says yes, but it’s well outweighed by the state’s interests, as there is no fundamental right to assisted suicide.  Glucksberg sets a really high bar for identifying a fundamental liberty interest for Ps, and demonstrates Ct’s huge respect/deference for state’s interest in life.
ASHCROFT:

When the Oregon law was passed, there was a suggestion that doctors acting to hasten death were violating the Controlled Substances Act.  Ashcroft was in the Senate trying to amend the CSA while Reno was in charge (and refusing to use the CSA).  The Ashcroft became AG and promulgated the regs that Reno said were not authorized by CSA.  Now he’s threatening federal prosecution for all this.  DCt rejected his interpretation and the 9th Cir en banc decided not to grant a rehearing.  

· Implicit in most decisions seems to be the belief that the states are and should be grappling with this issue.  

Vacco v. Quill – USSC case shows how 2nd Cir treats the issue differently than 9th Cir.  2nd Cir rejected the law that allowed people to take themselves off a respirator, but did not allow physician assisted suicide.  2nd Cir held that it violated EqProt.  BUT, USSC (Rehnquist) says this is not the case because the underlying illness kills you in one case and the assistant kills you in the other.  State law upheld.  

Summary and Intro to PDP:

In SDP cases, people are saying the liberty clause protects my right to do X.  PROCEDURAL DP says you cannot impinge my right to do X without telling me why.  Sometimes they seem to overlap.  Cruzan is about the procedure the state has to follow in prohibiting someone from doing something.  In PDP cases the remedy sought is some kind of hearing.  There are two interests involved.

1. Instrumental interests: You have made a mistake.  I didn’t do what you think I did.

2. Dignity Interest: Before state does X that may cause you some harm, the state should TELL you why and how it’s doing something.

PROCEDURAL DUE PROCESS

SGroup: PDP is important for the following: Identify if there’s a liberty or property interest.  Then consider how much process is due in light of Matthews.  Also, recognize that whether there is a liberty or property interest may sometimes be the product of state law/context, not federal or natural law. 

History prior to Goldberg was all rooted in the rights/privilege distinction, where the court req’d due process for deprivation of rights, but not for privileges.  However, these distinctions led to inconsistent outcomes and definitions and such.  Goldberg set the standard differently, and cases since then have flushed that out.

Cafeteria Workers is a classic case showing how flawed the privilege/rights distinction is because a woman was fired for being a communist, or being affiliated, but other reasons were given, and the court allowed it.  Dissent points out that you have the right not to be fired for arbitrary reasons, but no right to be told what the reason is in any detail, so there’s no way to know if it’s arbitrary or not!

Morrison says there are three questions that must be asked:

1. Is this a liberty or property interest of some kind requiring due process

2. If so, what kind of process?

3. If it’s a hearing, when do you get it?

Property

Goldberg v. Kelly (US 1970)  

Recipients of public assistance on Lower East Side of NY were cut off from benefits.  The city found them ineligible for various reasons.  They had some procedural protections.  They had 7 days to submit a written statement, and if they didn’t, or if it wasn’t persuasive, they were cut off.  Afterwards, they were entitled to a post-deprivation hearing, but that could be done months after the deprivation.  Plaintiffs said the property interest (state law created an entitlement) here was so great they should be entitled to more of a process than this.  Ct. agreed.  Also said the temporary deprivation was excessive.  Ct. said the opportunity to make a statement was not enough.  Ct. highlighted certain “fatal omissions” from the NY process.

“There is one overpowering fact which controls here.  By hypothesis, a welfare recipient is destitute, without funds or assets…Suffice it to say that to cut off a welfare recipient in the face of…‘brutal need’ without a prior hearing of some sort is unconscionable, unless overwhelming considerations justify it.”


4 Requirements of due process in this context (as decided by Ct.):



-Opportunity to submit oral testimony



-Opportunity to confront & cross-examine witnesses



-Impartial decision-maker



-A decision based on the evidence and law presented at hearing

*Ct. doesn’t say counsel must be appointed, but says they should be able to have counsel there.  Goldberg laid out the adversary system as requirements of due process.

Dissent (Black): This is court legislation and nothing more.  Also, many of the names on the list are only on there due to oversight, haste or clerical errors and don’t deserve to be on there anyway, and they are having their benefits taken away, so what entitles them to due process?

Bd. Of Regents of State College v. Roth (US, 1972)

F: Professor on a year-to-year appointment was not renewed one year and demanded a hearing.  He was denied a hearing b/c he has no property interest in that job (since it’s a year-to-year contract).  State action b/c it’s U of W.  NO reason was given for not rehiring him.  

H:  “When protected interests are implicated, the right to some kind of prior hearing is paramount.  But the range of interests protected by procedural due process is not infinite.  Ct. ruled that, based on the state’s policy, Roth had no right to expect that his job would continue.  He may want a property interest in that job, but he doesn’t have one.

· DCt weighed his interest in being rehired against Univ’s interest in not rehiring him.  USSC says before you get to weighing anything you just look at the nature of the interest.  14th Amd extends to liberty and property.  Ct. has never defined liberty and property too specifically, and has handled them on a case-by-case basis.  

· It’s not liberty:

· Holds that there might be cases in which a state refused to re-employ a person under such circumstances that interests in liberty would be implicated.  But this is not such a case.

· State didn’t do anything that would damage his standing in the community, so his good name was never implicated.  Also didn’t decline to rehire him based on a stigma or other disability.  The free speech claim (that he was fired for speaking out) was never tried at the lower ct so it isn’t before the USSC here.

· It’s not property:

· Person must have more than an abstract need or desire for the thing he wants defined as property.  Must have more than a unilateral expectation of it.  Must have a legitimate claim of title to it.  The contract in this case specifically determined that his interest in the job ended on June 30 and made no provision for “sufficient cause”.  The ctct offered no interest in re-employment at all.  

Dissent (Marhsall): Anyone who applies for a govt job is entitled to keep it until cause for removal is shown.

What does it mean for property to be “deprived”?  Obviously it means taken away, but what about degrees of deprivation?   Very fact-specific rulings have been in place on deprivation (stripping someone’s welfare benefits in the face of “brutal need” is deprivation of property, but, say, laying someone off from a state job for continued poor performance is probably not).

Notes:

If an agency fires someone without a hearing, and ct. finds a hearing was due before the firing, what happens to the person immediately?  Person is reinstated and party receives backpay.  Agency has the option then to proceed with hearing and due process req’d by court, or to just let it lie and let him keep his job.  In the event of a new process, he can then contest the decision on the merits.  

What if an agency issues a rule w/o complying with notice and comment requirements?  Agency claims an exception applies and ct finds that it does not.  What happens then?  The rule is quashed due to violation of the APA, and the agency can then try again to pass the rule using the appropriate procedures.  As a practical matter, rules can’t go into effect for 30 days, and complicated rules take much longer, so in practice there may be no effect because the court may have heard the case before the rule ever went into effect.

What if a cop is fired?  He can go to state court, and almost certainly only to state court, unless he has some kind of federal claim.  In the context of federal employees it can get tricky, because your substantive rights may allow you to go to one court and your procedural claims may only allow you to go to another.  It gets messy.  Just be sure you understand the differences between procedural due process rights and the sub-claim of substantive violations of federal or state law.

Perry v. Sindermann (US, 1972)

F: Very similar to Roth.  Sindermann was fired from Odessa Junior College and believes it was due to his speaking out in a controversy over the board of regents.

H: 

Liberty: If the failure to renew his ctct was in retaliation for Sindermann’s exercise of 1st Amd rts, that would be unlawful b/c it violates liberty, regardless of his property interest in the job.  Thus, he is entitled to a hearing on remand before DCt to prove his allegations that it was based on free speech.

Property: This is different than Roth b/c Sindermann argues there is a tenure system and custom in place at Odessa that gives him more of a property interest in his job than Roth had, and thus entitles him to DP.  USSC holds that ‘there may be an unwritten ‘common law’ in a particular university that certain employees shall have the equivalent of tenure’, and Sindermann deserves the chance on remand to prove that such a property interest does exist.  Mere “expectancy” is not protected by procedural DP, but he must have an opportunity to prove the legitimacy of his claim of entitlement in light of the “policies and practices of the institution”.

Arnett v. Kennedy (US, 1974)

F: Kennedy, Fed civil service employee in OEO, was fired on charges that he had falsely and recklessly accused his boss of attempted bribery.  Lloyd-Lafollette Act provides that an individual in the service may be removed only for such cause as will promote the efficiency of the service and that an employee has rt to notice of the action, reasonable time for filing a response, and a written decision on the answer at the earliest predictable date.  A hearing “is not required by may be provided in the discretion of the individual directing the removal or suspension without pay.”

H: Property: P has a right created by statute, but the same statute expressly provides for the procedure by which cause is to be determined.  P must take the bitter with the sweet.  Congress obviously intended no more procedure than is explicit in the act, and thus P s not entitled to more.  The substantive rt cannot be viewed wholly apart from the procedure provided for its enforcement (presumably because they are so close together in the statute?).   

Liberty: Because this might sully his reputation, Kennedy urges that he is entitled to more DP to protect his liberty.  But the liberty is not offended by dismissal from employment itself, but instead by dismissal based upon an unsupported charge, which could wrongfully injure his reputation.  And here a hearing after dismissal will give him the chance to clear his name, so it’s enough that there be an administrative appeals procedure that allows for a hearing after the dismissal.

Dissent (Marshall): By this logic, any “privilege” granted by govt can be stripped without DP so long as the low standards of the statutory DP are met, and Congress could write in any low standards for DP it wants.

· Rehnquist’s Opinion is NOT majority rule: ONLY THREE justices signed on to it, though many others agreed in the final holding.  Some question if it’s become the standard since Arnett though.

SYLVIA LAW: Refers to Arnett and it’s progeny as The Arnett DETOUR.  

Notes:

· Aren’t the courts particularly capable of defining what kind of procedures are due?  They are COURTS!  That’s what they deal with all day!

Bishop v. Wood City ordinance classified P as a “permanent employee” so he claimed constitutional rt to a pretermination hearing.  Ct said that it has to look to state law for determination of his claim and state law makes clear that P “held his position at the will and pleasure of the city.”  That means there is no protected property interest there.  “Due process is not a guarantee against incorrect or ill-advised personnel decisions.”  Dissenters disagreed strongly.

Cleveland Bd of Ed v. Loudermill (US, 1985)

F: Overruled “bitter with the sweet” approach

H: Although state law remains the primary focus for the determination of whether a prop rt exists, state procedures contained in the law creating that prop rt are not the source of the constitutionally req’d procedures upon termination of that property right.  “It is settled that the bitter with the sweet approach misconceives the constitutional guarantee.”  “The DP Clause provides that certain substantive rights—life, liberty and property—cannot be deprived except pursuant to constitutionally adequate procedures.  The categories of substance and procedure are distinct.  Were the rule otherwise, the Clause would be reduced to a mere tautology.  ‘Property’ cannot be defined  by the procedures provided for its deprivation any more htan can life or liberty.   [Once] it is determined that the DP Clause applies, ‘the question remains what process is due.’  The answer to that question is not to be found in [state law].”

Liberty

Paul v. Davis (US, 1976)

P, whom local police had named as an “active shoplifter” in flyers, argued that he had suffered deprivation of liberty resulting from injury to his reputation.  This is a STIGMA claim, and seems to be just like the injury in Constantineau.  Rehnquist USES Paul to CHANGE the standard used in Constantineau (where stigma implicates liberty interest).  Rehnquist creates STIGMA PLUS test.  There has to be STIGMA, PLUS a resulting change in legal status.  He distinguishes Constantineau saying that it was an employment case that resulted in a change in his employable status.  The distinction seems pretty thin, but he’s basically trying to keep the more meaningless stigma cases out of court.  

How Much Process is Due?

Matthews v. Eldridge: Stripped plaintiffs of disability benefits w/o due process, but Ct. upheld that deprivation because disability benefits aren’t need based (that is, you get them regardless of your net worth), so the “brutal need” doesn’t exist in this case as it would in welfare case.

Eldridge Factors:
1.   Interests of the defendant

2. Interests of the govt.

3. Accuracy – Risk of error that is possible

If the def. has great interest, the govt has little, and the risk of error without an attorney is great, the judge should rule that counsel is necessary.  If all these factors are reversed, the judge can rule that counsel is NOT necessary.

FIRST QUESTION: Does she have any procedural due process rights?  She wants to know where her car s, and was it taken without due process of law?  The govt has an interest in her car not being in front of a fire hydrant!  Of course, the state also has a BIG interest in someone being able to stop and call for help in an emergency.  As to risk of error, most people who park there will NOT be similarly situated, will deserve to have their cars towed, and so the risk of error is minimal.  So, the state wins on the risk of error factor.

Matthews is still good law and still serves as the test for how much process is due.  

Goldberg v. Kelly is still good law too.  The principle is enduring (even outside the welfare context) because it affects all of us.  It was not uncommon for people to be fired without DP, prior to Goldberg.  But the norm articulated in Goldberg, that before the state takes action that has serious adverse consequences on the individual, the state should tell you why.  Because of Goldberg, we now worry a great deal about giving due process even in the private sector.

EQUAL PROTECTION

Introduction

The only widely-agreed upon cores of the EqProt clause are that it was designed for race (SHC’s – though it was proven totally wrong) and that it imposes a variation of the “rationality” requirement already encountered in DP.  A classification, the argument goes, must be reasonably related to the purpose of the legislation.  But how much bite there is in that requirement has remained debatable.

1. Modest beginnings (pre-Warren Ct)

Ct ordinarily read the command of EqProt to req only that govt did not impose differences in treatment “except upon some reasonable differentiation fairly related to the object of regulation.”  (Railway Express)  Such reasonableness review focused on the means used by the legislature: it insisted merely that the classification in the statute reasonably relate to a legitimate legislative purpose.  Unlike SDP, EqProt was not typically concerned with identifying “fundamental values” and restraining legislative ends.  Perfect congruence between means and ends was not required.

· EqProt focuses on means, not ends.  SDP focuses on ends of govt action.  EqProt says the ends may be okay, but the legislation must be better written.

2. The Warren Court’s “new equal protection” and the two-tier approach

The Warren Ct (1960’s) imposed two-tier system when it distinguished between strict and deferential scrutiny.  Strict scrutiny is fatal in practice; it requires that the legislation demonstrate a far closer fit between classification and statutory purpose than the rough and ready flexibility traditionally tolerated by the old equal protection (where means had to be shown “necessary” to achieve statutory ends, not merely “reasonably related”.  

Also, EqProt came to be a source of ends scrutiny as well.  Legislation in the areas of the new EqProt had to be justified by “compelling” state interests, not merely the much broader spectrum of “legitimate” state ends.

Warren identified the areas appropriate for strict scrutiny by searching for two characteristics: 

(1) the presence of a ‘suspect’ classification; or 

(2) an impact on “fundamental” rights or interests.

The list of interests identified as fundamental by the Warren Court was in fact quite modest: voting, criminal appeals, interstate travel, etc.

3. Post-Warren

Over time the Ct cabined the fundamental interests branch, which was the most suspect to liberal exploitation.  Some of its best established strands survive though: voting and access to the ballot.  With respect to classifications, the Ct maintained strict scrutiny of racial criteria but added heightened scrutiny of those based on sex, alienage, and illegitimacy.

Some judges have advocated abandoning the two tiers and using either a continuum (Marshall) or a single standard (Stevens).  TWO INNOVATIONS have led to a change of some kind in the two-tier approach:

1. Sometimes rationality review has been applied with bite rather than extreme deference—especially if some degree of animus is present.

2. In some areas the Ct put forth new intermediate standards for EqProt review that at between rationality and strict scrutiny.  Sex discrimination, for example.

i. Sometimes must serve important govt objectives and be substantially related to achievement of those interests.  It is intermediate with both ends and means.  

Strict: Ends must be compelling, means must be necessary

Rationality: Ends must be legitimate, means must be rationally related

Intermediate: Ends must be important, means must be substantially related

More recently the Ct has required that gender classifications involve “exceedingly persuasive justifications.”

Rational Basis Review

Underinclusive v. Overinclusive
Classifications must be reasonable, not arbitrary, and must rest upon some ground of difference having a fair and substantial relation to the object of the legislation, so that all persons similarly circumstanced shall be treated alike.  -Royster
That somewhat demanding standard coexisted with more deferential-sounding standard that is also oft-cited: When the classification is called in question, if any state of facts reasonably can be conceived that would sustain it, the existence of that state of facts at the time the law was enacted must be assumed.  -Natural Carbolic.

In short, the modern Ct has not formally abandoned the traditional equal protection req that legislative means must rationally further legitimate legislative ends.

Law: There is an EqProt claim lurking in every law, because all laws classify and distinguish.


Tussman & tenBroek:  “The inescapable answer is that we must look beyond the reasonable classification to the purpose of the law.  A reasonable classification is one which includes all persons who are similarly situated with respect to the purpose of the [law].”  Laws can be:

· Perfectly classified (impossible)

· Totally irrational (rare, but feasible)

· Underinclusive: Sometimes the court will tolerate these because they allow the legislature to attack a problem in a piecemeal fashion, and that some play must be allowed for the joints of the machine.

· Overinclusive: Harder to justify.

· BOTH under and overinclusive: Sustaining requires both the finding of sufficient emergency to justify the imposition of a burden upon a larger class than is believed tainted with the Mischief and the establishment of ‘fair reasons’ for failure to extend the operation of the law to a wider class of potential saboteurs.

Railway Express v. New York (1949)

F: Statute outlawed truck companies renting space on sides of their trucks for advertising.  Trucks are allowed to advertise for themselves on their own trucks.

H: Upheld.  The local authorities may well have concluded that those who advertise their own wares on their trucks do not present the same traffic problem in view of the nature or extent of the advertising which they use.  USSC very reluctant to overturn local govt. in that regard.  The fact that NYC sees fit to eliminate from traffic this kind of distraction but does not touch what may be even greater ones in a different category, such as the vivid displays on Times Square, is immaterial.  It is no req of EqProt that all evils of the same genus be eradicated or none at all.
SGroup: Good example of rational basis (probably run wild).

Jackson (CONCUR): [This is a concurrence b/c he makes some weird conclusion at the end, but it’s really a dissent with the logic of the SCt.]  Says his philosophy is the OPPOSITE of the majority: You should use EqProt much more freely than DP, not the other way around.  “Nothing opens the door to arbitrary action so effectively as to allow those officials to pick and choose only a few to whom they will apply legislation.”  “We are much more likely to find arbitrariness in the regulation of the few than of the [many].”
Historical development of EqProt:

The Warren Court:

Lee Optical: Upheld statute saying that ready-to-wear branch of the business may not loom large in OK or may present problems of regulation distinct from the other branch.

McGowan v. Maryland (US, 1961): Upheld exemptions of certain businesses from the MD Sunday closing law (most daily items).  “The constitutional safeguard is offended only if the classification rests on grounds wholly irrelevant to the achievement of the State’s objective.  State legs are presumed to have acted within their const power despite the fact that, in practice, their laws result in some inequality.”  “A legislature could reasonably find that the Sunday sale of the exempted commodities was necessary either for the health of the populace or for the enhancement of the recreational atmosphere of the day.”

McDonald v. Bd. Of Election Comm’s (US, 1969): Absentee ballots not given to inmates.  SCt praises Illinois for 50 years of extending voting rights via absentee ballots to new groups.  The fact that they have not yet extended them to inmates is irrelevant.  It is a one step at a time rationale.

Note: DOES the “one step at a time” rationale save any underinclusive legislation?

The Early 1970’s

Burger court (early) started invalidating laws on EqProt grounds without asserting grounds for heightened scrutiny.  Paid lip service to rational basis review.

U.S. Dept. of Agriculture v. Moreno (US, 1973): SCt struck down a provision of the federal food stamp program for assistance to “households”, limiting households to groups of related persons.  The exclusion of unrelated persons was found to be irrational.  Also, legislative history indicated the law was really designed to hurt hippie communes.  (Seems like stricter scrutiny then, no?)

Late 1970’s

Burger Ct seemed to retreat to deferential variety of rationality review akin to Warren.

New Orleans v. Dukes (US, 1976): Upheld New Orleans law that kicked all vendors out of the French Quarter except one guy that had been there forever.  Held that it was okay since they were trying to keep the old charm of the French Quarter.  Overturned Morey v. Doud, which held that a statute exempting American Express (in the 1950’s) was flawed for creating a “closed class” and granting and econ advantage to a named company.

Mass. Bd of Retirement v. Murgia (US, 1976): Ct upheld law requiring all police officers to retire at 50.  After rejecting an argument that age should be a suspect classification triggering strict scrutiny, majority applied rational basis review.  Maj held that the move was clearly rationally related to goal of retaining only fit police officers.  Marshall DISSENT criticized (as he often did) the rigid two-tier model of EqProt scrutiny, saying that the Ct does a much more complicated investigation than a simple two-tier analysis, and they should admit it.

NYC Transit Authority v. Beazer (US, 1979): Upheld the exclusion of all methadone users from any Transit Authority employment.  Rejected the argument that 75% are okay after a year on methadone.  Held that the connection was certainly rational/legitimate.

Notes on 664-667 asks if there should be a different standard, or if rationality makes sense, etc.  Important discussion, but we will return to it later.

SUMMARY OF EQUAL PROTECTION: THERE are two strands of equal protection: Identify a suspect classification, or identify a fundamental interest.  Fundamental interest is below, so put that on hold for now.  

· Suspect Classifications: You decide FIRST if a classification made by the law is SUSPECT, QUASI-SUSPECT, OR NON-SUSPECT.  If it’s SUSPECT, that’s STRICT SCRUTINY.  If it’s QUASI-SUSPECT, it gets INTERMEDIATE SCRUTINY.  If it’s NOT SUSPECT, it should only get RATIONAL BASIS review.  Sometimes, however, it’ll get rational basis with bite.  The remaining question is HOW DO YOU KNOW IF IT’S SUSPECT OR QUASI-SUSPECT?  And that’s SOMETHING WE DON’T KNOW YET!!  Jared and Rob say you get that answer largely from Cleburne, taking into account history of oppression of that group and real differences, and all that, but I feel like we need more authority for that proposition than just Cleburne.
Race and Equal Protection
Plessy v. Ferguson (US, 1896)

F: Racially segregated railcar.  

H: Mr. Plessy is denied NO EqProt of the laws.  He has not been denied the chance to ride the railcar, so he gets everything that anyone else gets.  There is NO implication of inferiority inherent in separation.  Any such sense of inferiority is self-inflicted by blacks.  As such, there is no EqProt violation to speak of.

FLAW?  He’s not being denied anything only when you read the case to be about a right to ride the railcar, not about a right to sit where you want.  Also, we have a presumptively race-blind constitution, so laws that distinguish based on race are problematic.

HARLAN: Everyone understands that the purpose of this law is not to keep whites out of the black car, but to keep blacks out of the white car, and that reflects a different principle of subordination.  “Our Constitution is color-blind, and neither knows nor tolerates classes among citizens.  In respect of civil rights, all citizens are equal before the law.”

Notes:

· As a matter of original intent, it’s pretty clear the drafters of the 14th Amd did not mean to end segregation.  

Sweatt v. Painter (US, 1950)

F: Black man was rejected from UT Law School because he was black.  There was no black law school there.  The lower court gave them 6 months to rectify the inequality, and they created a vastly inferior school for blacks (obviously, since they had so little time).

H: Unconstitutional.  The black student must be admitted to UT Law School.  Segregation is okay only so long as the facilities are equal, and in this case any cursory look at the facilities shows that they aren’t even close.  As such, the man must be admitted.  (Shows that things are different beyond the grammar school/high school level.)

Brown I (1954)

F: Cases come from Kansas, SC, VA, DE.  Common legal question: black minors seek aid of courts in obtaining admission to the public schools of their community on a non-segregated basis.  There was argument and reargument the following term!  (Weird?)  Reargument covered 14th Amd’s adoption in 1868.  

H: (WARREN)  Views on reargument were, at best, inconclusive.  Traces all cases since Plessy, up to Sweatt, where the Ct reserved judgment on whether Plessy should be held inapplicable to public education.  Then accepts that conditions at the two schools are equalized, or are being equalized, so that the decision, “cannot turn on merely a comparison of these tangible factors in the Negro and white schools involved in each of these cases.  We must look instead to the effect of segregation itself on public education.”

· We should not turn clock back to 1868 for analysis.  “We must consider public education in the light of its full development and its present place in American life throughout the Nation.”  [Indicates that original intent per se is not controlling!]

· Even where facilities are equal, separation on the basis of race deprives the children of the minority group of equal educational opportunities.  

· “Whatever may have been the extent of psychological knowledge at the time of Plessy v. Ferguson, this finding is amply supported by modern authority.  Any language in Plessy v. Ferguson contrary to this finding is rejected.”  
Notes:

· VERY unclear if Brown is best seen as a case about education or a case about race.

· Warren wrote several drafts of the Bolling opinion (companion case to Brown).  In one of them he based his argument on education as a fundamental right protected by the 5th Amendment’s DP clause, grounding it in Meyer, Pierce, etc.  But he abandoned the fundamental approach and turned Bolling into a race case, not an education case, and from that the equal protection component of the 5th Amd was born.  

· The quest for unanimity in Brown ultimately led to some obfuscation, so the opinion is not entirely clear, specifically as to whether it’s a race case or an education case.  

Bolling v. Sharpe (US, 1954):  Companion case.  Ct. decided that racial segregation in DC public schools violated DP clause of the 5th Amd.  Suggested that EqProt, though not in the 5th Amd, is closely related to DP, and discrimination certainly implicates DP.  Classifications based on race are suspect and compel strict scrutiny.  

Loving v. Virginia (US, 1967)
F: VA law bans interracial marriages.  State says it’s not a violation of EqProt because it punishes whites and blacks equally for violating the law.

H: Violates EqProt even though it does not punish based on race.  Mere “equal application” of the statute does not save it when it has racial classifications.  Racial classifications compel the “most rigid scrutiny” [Korematsu] and if they are ever to be upheld they must serve some purpose greater than the separation of the races the 14th Amd wanted to eliminate.  

McLaughlin v. Florida (1964): Invalidated a criminal adultery and fornication statute prohibiting cohabitation by interracial unmarried persons.  Racial classifications are constitutionally suspect and require strict scrutiny.

Palmore v. Sidoti (1984): Struck down decision to put white daughter with her father after the mother remarried to a black man.  The State’s interest was to protect the best interest of the child, and they sought to spare her the stigma.  “A core purpose of the 14th Amd was to do away with all governmentally imposed discrimination based on race.  Classifying persons according to their race is more likely to reflect racial prejudice than legitimate public concerns; the race, not the person, dictates the category.  Such classifications are subject to the most exacting scrutiny.”  “The Constitution cannot control such prejudices but neither can it tolerate them.”

Strict Scrutiny for Racial Classifications (Other than Education)

Strauder v. West Virginia (1880)

F: D convicted of murder by an all-white jury b/c state law precluded blacks from being on juries.  

H: Law unconstitutional.  If the 14th Amd means anything it means that blacks will not face discrimination under law because of their color.  The state can confine its jury selection to males, to freeholders, to citizens, to persons of certain ages, or to those sufficiently educated…we are not called on to determine other classes that fall into the same category as race, or that are included in the 14th Amd.  But race is in there.  

Korematsu v. U.S. (1944)

F: Military used its authority (under Exec Order) to prohibit ALL Japanese people from designated West Coast areas.  

H: [This Ct actually UPHELD the law, but made the strongest statements to date about how much scrutiny should be applied to race classifications.]  

“All legal restrictions which curtail the civil rights of a single racial group are immediately suspect.  That is not to say that all such restrictions are unconstitutional.  It is to say that courts must subject them to the most rigid scrutiny.  Pressing public necessity may sometimes justify the existence of such restrictions; racial antagonism never can.”

· Ct. says that to cast this case into outlines of racial prejudice, without reference to the real military dangers that were presented, merely confuses the issue.

· Ct pays much deference to military in a time of war.

Murphy (DISS): Strong wording, but didn’t use two-tier process of strict scrutiny.  Instead said that it was obvious racial discrimination and that the necessary relation was lacking because the exclusion order necessarily must rely for its reasonableness on the assumption that all persons of Japanese ancestry may have a dangerous tendency to commit sabotage and espionage.  

Jackson (DISS): The military may be able to infringe on people’s constitutional rights, but the USSC CANNOT endorse it or the principle then lies about like a loaded weapon ready for the hand of any authority that can bring forward a plausible claim of an urgent need.

De Facto v. De Jure Segregation

Yick Wo v. Hopkins (1886)

F: Law was racially neutral but was applied by administrators in a totally racist way.  People were req’d to apply for permits to operate laundries.  All whites got permits but only 1 Asian did out of 200 or more.

H: There was discrimination in the administration of a seemingly neutral law.  “The facts shown establish an administration directed so exclusively against a particular class of persons as to require the conclusion that, whatever may have been the intent of the ordinances as adopted, they are applied by the public authorities charged with their administration [with] a mind so unequal and oppressive as to amount to a practical denial by the State of equal protection.”

This would be a difficult case to bring seeking a real remedy.  What could the Ct say?  Establish a quota?  Does the difficulty of forming a remedy mean we should question the holding on the merits?  

Ct. has sometimes pointed to a difference between “motivation” and “purpose” or “intent”.

Palmer v. Thompson (1971)

H: Held that city of Jackson, MS had not acted unconstitutionally in closing its public pools in response to an order to desegregate them.  Malicious motivation was not enough so long as there is not disparate impact.

White (DISS): Forbidden “racial motive or animus” was a common focus of judicial inquiry—in the context of federal civil rights legislation, for example.  Here, deseg alone was the motivation, and that’s sufficiently bad.

Washington v. Davis

F: Applicants to DC Metro police challenge the entrance exam as racially discriminatory in effect only.  They do not assert a discriminatory purpose.

H: We have never held that the constit standard for adjudicating claims of invidious racial discrim in identical to the standards applicable under Title VII, and we decline to do so today.  

· TITLE VII:  Under Title VII Cong provided that when hiring and promotion practices disqualify substantially disproportionate numbers of blacks, discrim purpose need not be proved, and that it is an insufficient response to demonstrate some rational basis for the challenged practices.  The Ct here rejects the chance to apply that more rigorous standard to federal EqProt claims.
· Disproportionate impact is relevant only as proof of discriminatory purpose/intent.
· If a prima facie case is made out for that purpose, the burden of proof shifts to the State to rebut the presumption of unconst action by showing that permissible racially neutral selection criteria and procedures has produced the monochromatic result.
· Police dept’s efforts to recruit and hire blacks shows they had no invidious purpose.  
Stevens (CONCUR): Agrees with the overall opinion, but cautions that “the line b/w discrim purpose and discrim impact is not nearly as bright, and perhaps not quite as critical, as the reader of the Ct’s opinion might assume.”  Keeps open the chance to identify discrim purpose in the presence of discrim impact.
Arlington Heights v. Metropolitan Housing Auth. (1977)
F: Zoning bd rejected change in zoning from single family homes to multi-units.  A developer was going to put a building there that was going to be federally subsidized and would probably have blacks in it.  

H: In ascertaining discriminatory purpose, courts can evaluate various factors:

1. Disparate impact

2. Historical background of the decision

3. Specific sequence of events leading up to challenged action

4. Departures from normal procedural sequence

5. Substantive departures

6. Legislative or admin history

7. In RARE cases: officials will have to testify.

In this case, there is NOT sufficient evidence and the history reveals no animus.

Personnel Administrator of MA v. Feeney (1979)
F: State law grants any veterans a lifetime preference for any civil service jobs.  The law is designed to reward vets.  The beneficiaries are 98.5% male.  Feeney sues on grounds of sex discrimination.

H: Ct. applies the reasoning of the racial disparate impact cases and upholds the state law.  Stewart wrote that it is a “settled rule that the 14th Amd guarantees equal laws, not equal results.  [Those principles] apply with equal force to a case involving alleged gender discrimination.”  “The first question is whether the statutory classification is indeed neutral in the sense that it is not gender-based.  If the classification itself, covert or overt, is not based upon gender, the second question is whether the adverse effect reflects invidious gender-based discrimination.  In this second inquiry, impact provides an ‘important starting point’, but purposeful discrimination is ‘the condition that offends the Constitution.”

· This is not a law that can plausibly be explained only as a gender-based classification, or else impact itself would signal that the real classification made by the law was in fact not neutral.  

· Invidious discrimination does not become less so because the discrimination accomplished is of a lesser magnitude (says in response to argument that there could be a way to write the law that would be okay—says that’s a fatal claim for Feeney because it justifies the law!)

· “The enlistment policies of the armed services may well have discriminated on the basis of sex.  But the history of discrimination against women in the military is not on trial in this case.”

BRENNAN (Diss): The Ct has concerned the foreseeability of policies and their effects as a way to discern discriminatory intent, and here it was perfectly foreseeable how biased this would be.  Also, the inquiry should be along the lines of a Title VII inquiry, whereby the foreseeable impact is so disproportionate that the burden shifts to the policy-maker to show that discriminatory purpose played no part.  Clearly that burden was not sustained here, because the legislative history reveals that they were seeking to favor men.  

Hunter v. Underwood: (US, 1985) Clause of the AL constitution (from 1901!) punishes those convicted of moral turpitude crimes by stripping them of voting rights.  Black man notes that twice as many blacks as whites are convicted of such crimes.  USSC says it clearly had a discriminatory impact (disenfranchised 10 times as many blacks as whites), and found that the usual problems of identifying motivation did not obtain here.  The AL Constitutional Convention of 1901 was a zeal for white supremacy run rampant, and the argument that it also disenfranchises white people (or was intended to do so) is rejected.  Where both impermissible racial motivation and racially discriminatory impact are demonstrated, Arlington Heights and Mt. Healthy supply the proper analysis.  An add’l purpose to discriminate against poor whites would not render nugatory the purpose to discriminate against all blacks.  The Ct also rejected the claim that here there was a “legitimate interest” in denying the franchise to those convicted of crimes involving moral turpitude (taking into acct the crimes considered and how openly the Constitutional Convention chose them because they were often committed by blacks).

AFFIRMATIVE ACTION

· Post-Bakke the ct seems to favor a thumb-on-the-scale approach, not a quota approach.  Here that much is upheld.

Regents v. Bakke (US, 1978)

F: UC-Davis has affirmative action plan that reserves 16 seats out of 100 for minorities.  UCD cites 4 goals: reducing historic deficit, countering effects of societal discrimination, increasing number of physicians in low-income communities, and educational benefits of diversity.

H: 

· Level of scrutiny:  Racial classifications generally demand strict scrutiny.  

· It does not matter that white males are not a discrete insular minority, because that’s the test for adding new classifications, not for applying scrutiny to old ones: this is race, and that gets strict scrutiny.  Political judgments regarding the necessity for the particular classification may be weighed in the constitutional balance, but the standard of justification will remain constant (precisely tailored to serve a compelling govt interest).  

· Considering 4 interests: No to historic deficit (race for its own sake), No to societal discrimination (can’t point to any actual responsible party, just society at large), No to doctors in minority communities (no evidence in record), but YES to diversity.

· Narrowly tailored?:  No.  It does not really look for true diversity, only racial diversity.  It should be more like the Harvard system.  The Harvard system considers each applicant individually, in a holistic way, considering race a plus like any other special feature.  Here, however, there is a facial intent to discriminate.  

· At Harvard, the file of a particular black applicant may be examined for his potential contribution to diversity without the factor of race being decisive when compared, for example, with that of an applicant identified as an Italian-American if the latter is thought to exhibit qualities more likely to promote beneficial educational pluralism.  

BRENNAN (Concur/Diss): Central tenet of today’s holding: Govt may take race into acct when it acts not to demean or insult any racial group, but to remedy disadvantages cast on minorities by past racial prejudice, at least when approp findings have been made by judicial, legislative, or administrative bodies with competence to act in this area.

· Suggests new standard for race-based classifications like these: Whites are not the kind of racial classification we were protecting before.  This should get deferential rational-basis review, or something in the middle: Racial classifications designed to further remedial purposes “must serve important govt objectives and must be substantially related to achievement of those objectives.”

· In addition to this type of review, add that any statute can be stricken when it stigmatizes any group or that singles out those least well represented in the political process to bear the brunt of a benign program.  Here it does NOT, because Bakke was not stamped as inferior at all.

· Remedying past effects of societal discrimination should be compelling enough interest.

· STRONG criticism of Harvard approach, because it only looks better!  There is NO Constitutional distinction between the two of them.  They seek to do the exact same thing, and really do so in the same way, but word it differently.

MARSHALL: Two-tier approach sucks.  We can do more.

BLACKMUN: In order to get beyond racism, we must first take account of race.  There is no other way.

STEVENS: This case doesn’t raise the affirmative action issue.  It isn’t a class action.  Just one guy’s case.

Wygant: School district isn’t going to hire differently, but does say that when it has to fire people it will not stick to first hired, last fired approach, but rather, will try to keep the gains it’s made in hiring minority teachers.  Ct says diversity is less important among teachers than students.  And here the burdens fall to identifiable white people who lose their jobs, which the Ct. seems to think is important or worthwhile.  If victims are readily identifiable that’s one more reason to be suspicious.  

Richmond v. J.A. Croson (1989)

F: History of systemic discrimination in contracting in Richmond (former capital of confederacy).  By this point the city is 50% black, but only .67% of contractors are black.  Case raises questions about govt set-aside programs for minority owned contractors.  There is testimony that this is a product of conscious race discrimination.  New law reqs that 30% of contractors be minority-owned.  

H: Diversity argument doesn’t work here.  They can point to no actual discrimination that has to be rectified (cannot find a responsible party).  And this statute follows the language of the federal statute, so it includes Aleutian Indians and other Native Americans and all that.  The Court says there aren’t even any Aleuts IN Richmond!!  This indicates (to the Ct) that they are not remedying any discrimination, but are actually discriminating themselves.

· Ct. also holds that Congress has greater power to combat these social problems via the Constitution than states do.

· Reaffirms Wygant’s holding that the race of the party burdened is irrelevant (so you can’t say discrim against whites is okay).

· Ct. says if it considered this evidence of past discrimination “identified discrimination” for purposes of EqProt, that would give local govts too much power to remedy any past inequalities.  Here, ct says, there is no identified discrimination in the Richmond construction industry, and no evidence at all of discrim against Latinos, Aleuts, etc.

· This percentage rests on the completely unrealistic assumption that minorities will choose a particular trade in lockstep according to their representation in the local population.

STEVENS (Concur): Does not agree with the premise of the opinion.  Emphasizes that state does not offer why this would benefit the construction industry (so this isn’t Wygant).

KENNEDY (Concur): Moral imperative of racial neutrality is the driving force of 14th A.

SCALIA (Concur): Does not agree with dicta that some discrimination by govt could be okay in some limited circumstances.  ONLY when it can identify specific discrimination by 1 party against another.  The Ct. must use strict scrutiny for everything!  He agrees with the majority, but adds that even proven past discrimination cannot justify a remedy, except against those who have been proven to discriminate, and only to benefit those who suffered from that discrimination.  (Allows for affirmative remedies in only a few very limited one-on-one circumstances).

BUT FOR Washington v. Davis this is a discriminatory impact case, but because of W v. D that doesn’t matter.  

Metro Broadcasting (1990): HAS BEEN OVERRULED!  O’Connor gave the opinion to Brennan b/c it was his last: H: This not only approves a minority system (plus for minorities seeking a broadcast frequency), even though there is no evidence of intent.  How do we reconcile this?  Partly a sign of greater deference to Congress than to the states.  Partly because the quota itself is much, much lower.  In Crosan it was a fixed 30% quota.  Here it’s more like a finger on the scale.  But here the Ct is willing to supplement the Congressional record (which was thin) and in Crosan the Ct was rigid in looking only at the record.  Also, there is more of a diversity case here because it’s broadcasting and not construction.

Adarand v. Pena (1995): 

F: Federal Act reqs a subcontracting clause similar to the one used here.  Adarand is a white business that submitted a lower bid than winning bidder (Gonzalez), but Gonzalez was picked because there was an incentive offered to hire minority subcontractors (in keeping with federal act).  Adarand claims that the presumption discriminates on the basis of race in violation of the 5th Amd guarantee of EqProt.  

H: What level of scrutiny applies to a race neutral law that has some race clauses in it?  First, 5th Amd is not as explicit an EqProt guarantee as the 14th Amd, but the standard is the same.  And they apply to individuals, not groups.  Congress is held to the same standard as the city of Richmond, and we’re not cutting the Congress any slack no matter what our past decisions indicate!  ALL RACE CLASSIFICATIONS BY ANY PARTY GET STRICT SCRUTINY.  [Ct. says that this does not mean strict in theory, fatal in fact, but it is strict scrutiny all the same.]  You HAVE to show specific evidence of discrimination—the demanding Richmond standard is now applied to Congress as well!  What about Stare Decisis?  The Ct. basically says that Metro Broadcasting was just wrong, and Fullilove was just wrong (even though Richmond Ct believed it was right!).  
SGroup: This holding is so important because it talks about racial classifications, not just remedial classifications, which impeaches even the diversity aim, not just remedying past discrimination.  So now ALL goals of affirmative action are tough to justify.  This is why people wondered if Bakke was still good law after Adarand.

SCALIA (Concur): There’s only one kind of discrimination that the govt can remedy.

GINSBURG/STEVENS (Diss): There is a difference between race-based laws that are remedies and race-based laws that are detrimentally discriminatory.  There is no constitutional equivalent b/w a policy seeking to institute racism and a policy seeking to remedy it!  Surely we can tell the difference, no!?  They also say that racism is alive and well in the U.S., so we should just own up to it.  Moreover, Congress deserves more deference than city councils in our constitutional scheme.  

THOMAS (concur): Sees all such laws as insulting and thinks they invoke attitudes of inferiority among blacks, superiority among whites, etc.  We are all demeaned by these laws.  (No real evidence for this, but it’s his empirical experience.)

Grutter v. Bollinger (2003)

F: U. Mich uses affirmative action system and says its only reason is to attain the educational benefits of diversity.

H: Student body diversity IS a compelling state interest (as per Bakke), and Strict scrutiny is req’d (but it is NOT strict in theory, but fatal in fact).  We have NEVER held that it must be remedial to survive strict scrutiny.  

· Compelling interest: The law school wants a “critical mass” of minority students, but not some specific percentage.  A specific percentage would be outright racial balancing and that’s patently unconstitutional.  Critical mass, however, refers to attainment of educational benefits, which are substantial.  

· Narrowly tailored: UM considers race as a plus, as suggested by Powell and the Harvard Plan.  Petitioner says there are race-neutral means to this end, but UM doesn’t have to exhaust every single other option.  What they’ve done is sufficiently narrowly tailored to achieve their aim.  DCt suggested that they place less emphasis on LSATs or GPAs, and govt said they could use percentage system like in grade schools.  Both ideas suck.  Ct. also read “narrowly tailored” to mean that a practice cannot unduly burden individuals outside the favored minority (i.e. whites).

GINSBURG (Concur): Face reality.

SCALIA (Concur/Diss): Today Grutter/Gratz sets up a new dichotomy and is a split decision!  We’re gonna have litigation over this for years!

THOMAS (Diss): Cites Frederick Douglass to say that blacks don’t need handouts.  Says that anything racial is contrary to the Constitution.  Says a lot more too (pgs 724-25).

REHNQUIST (Diss): Not narrowly tailored!  They are really matching the percentages PERFECTLY, so the rest of this is mere pretense.  They are clearly hitting the numbers right to take 9% blacks when their applicants are 9% black!

Gratz v. Bollinger (2003)

F: Companion case regarding the undergrad selection process at UM.  Here minorities receive a 20 point bonus just for being minorities.  Other categories receive bonuses, but 20 is pretty high and reserved for only a few things.

H: NOT narrowly tailored, and NOT constitutional.  This is exactly what Bakke sought to avoid.  This does NOT allow for any holistic, individualized consideration of a student.  There is no meaningful review of each applicant.  The best painter in the world gets 5 points, but every black kid gets 20.

GOOD STUFF: SOUTER (Diss): This is closer to what Grutter approves than to what Bakke rejected.  All this plan is is OPEN AND HONEST!  Seems silly to punish it for its honesty when we all know Harvard was doing the same fucking thing!  The percentage plans are just as race conscious as the point scheme, and fairly so.  All UM does is state its goal explicitly.

RACE AND ELECTORAL DISTRICTING

· After 1990 census, the USDOJ, under §§2 and 5 of VRA strongly encouraged the creation of a number of “majority-minority” districts.  Litigation ensued.

Shaw v. Reno (1993)

F: DOJ told South Carolina that one MajMin district wasn’t good enough.  To make a second, they created one that was really oddly shaped, and one that was extremely oddly shaped.  This was necessary b/c the black population in North Carolina was really dispersed.  Here the only issue is if white voters in the second district state a claim on which relief may be granted. 

H: Yes, they state a claim.  A racial gerrymander should receive the same scrutiny applied to other state legislation classifying by race.  In reapportionment, appearances matter, because this bears an uncomfortable resemblance to racial apartheid.  By perpetuating notions that blacks all vote alike, a gerrymander may exacerbate existing patterns of voting that it should be counteracting.  The claim is that this legislation, though facially racially neutral, rationally cannot be understood as anything other than an effort to separate votes into different districts on the basis of race, and that such separation lacks sufficient justification.  This is true.  If the scheme is so irrational on its face that it can be understood only as an effort to segregate votes into separate voting districts because of their race, and that lacks sufficient justification, then there is a claim for relief.
WHITE (Diss): The Ct ignores UJO, which is contrary to the holding here.  Majority seems to say that race-conscious segregation that draws odd-shaped lines is wrong, but race-conscious segregation that does not draw odd-shaped lines is okay.  Also, compliance with the VRA constitutes a compelling interest.  

STEVENS (Diss): There is really only an EqProt violation when the State creates districts specifically to make it more difficult for members of a minority group to win an election, not, as here, where it makes lines to facilitate the election of a member of a group that lacks such power.  

SOUTER (Diss): As long as members of racial groups have the commonality of interest that lets us talk about things like “minority voting strength” and “dilution of minority votes”, then legislators can take race into account!  We are obviously admitting that race is a factor in the way we talk about it, so why not let them take it into account?  Also, the placement of an individual in a voting district does not deny a right or benefit to anyone.

Miller v. Johnson (1995): A bizarre shape is not essential.  But then how do we know if the DOJ has gone too far in creating maj/min districts and has thus violated the 14th Amd?  Miller says you can show it through geography or purpose, but the main thing you have to show is that race was the predominant factor, and that the legislature subordinated continuity, compactness, and other traditional goals to race.  

· So, is complying with Voting Rights Act different than consideration of race as a predominant factor?  

· GINSBURG dissent says that the new race-as-predominant-factor standard is all new and that racism in districting is very recent.  There’s a history of taking race into account that must be rectified.

Bush v. Vera (1996): O’Connor wrote that “for strict scrutiny to apply, the Ps must prove that other, legitimate districting principles were ‘subordinated’ to race.  By that, we mean that race must be ‘the predominant factor motivating the leg’s decision.’”  

Abrams v. Johnson (1997): DCt devised it’s OWN redistricting plan because it found that the legislature would have preferred two, but there was no way to do that without subordinating GA’s traditional districting policies and considering race predominantly.  USSC held that DCt did NOT abuse its discretion in using its own plan and not the legislature’s.  Gives Cts power to do this, and suggests that compliance with VRA might be compelling justification for a scheme.

Lawyer v. Dept of Justice (1997): DCt accepted a plan agreed upon as a settlement at court, instead of the Florida legislature’s plan.  USSC approved that move even though the percentage of black voters in the new district was higher than the percentage in any of the 4 counties it overlapped.  Ct. said it never req’d congruence between the counties and the district.  

Hunt v. Cromartie (1999): DCt had allowed discovery and held 3 day trial then decided the district had been drawn for racial motives.  USSC reversed and said the DCt findings were clearly erroneous.  DCts, the USSC said, had to exercise extraordinary caution in adjudicating claims that a state has drawn district lines on the basis of race.  Many times legislatures may use many factors, including (probably) political factors more than racial factors, and the DCt shouldn’t disturb that.  That the legislature considers race among other factors does not mean that it played a predominant role.

SGroup: It seems pretty clear the USSC just doesn’t want to hear these cases anymore, as they are setting a high bar (see Cromartie) for proving that race was the predominant factor, which is a threshold question.

GENDER AND EQUAL PROTECTION (and other classifications)
· We are now looking at other attempts to create new categories of “suspect” or “quasi-suspect” classification that warrant heightened scrutiny.  Gender, alienage and illegitimacy have evoked varying and often unstable degrees of heightened scrutiny.  

Sex Discrimination

ONLY the 19th Amd addresses expressly any aspect of women’s equality (voting).  Ours is the only constitution on earth that doesn’t specify that women are equal to men.

Bradwell v. State (1873): USSC held that the 14th Amd did not apply to sex discrimination, even when explicit.  Held that women had a right to practice law in Illinois.  Justice Bradley concurred, saying that it was the law of the Creator.

Goesaert v. Cleary (1948): USSC upheld MI law providing that no woman could obtain a bartender’s license unless she was the wife or daughter of a male owner.  USSC held that the state could, beyond question, forbid all women from working at a bar, despite vast advances women had made in recent years.  US Const doesn’t require the states to reflect sociological insight, or shifting social standards, any more than it requires them to keep abreast of the latest scientific data.  MI evidently decided that this law would minimize the hazards that may confront a barmaid without the oversight provided by a man.  That’s legit.

Reed v. Reed (1971): USSC declined to find sex a “suspect classification”.  BUT, Ct did invalidate a law under a rationality standard (or at least calling it that).  The state law granted an automatic preference to men over women when the two were equally qualified for a position.  Ct said that sex in that context bore no rational relationship to the state objective sought.  [Book says this is obviously more heightened scrutiny, but ct doesn’t call it that.]

Frontiero v. Richardson (1973): USSC sustained EqProt challenge to a federal law affording male members automatic dependency allowance for their wives, but requiring husbands of female service people to prove that they were dependent.  Brennan (maj) said gender was a suspect classification, but he obtained only a plurality.  Called sex as invidious a discrimination as anything warranting strict scrutiny.  Applying that level of scrutiny, he said it was clear the law was invalid, and that administrative convenience is not an important state interest.  POWELL and others concurred in the judgment but not the use of strict scrutiny.  They noted that the ERA was being debated now and cts shouldn’t preempt it if it was a hot political issue.

· Editors ask if Brennan was right because women are NOT a discrete, insular minority.  Do they deserve strict scrutiny?

· ONLY GOT FOUR VOTE PLURALITY TO MAKE IT A SUSPECT CLASS, SO IT REMAINS NOT A SUSPECT CLASS TO THIS DAY!

From here on:  Ct. decided on intermediate scrutiny for sex in Boren, and then stepped it up a bit in Hogan, adding the requirement for exceedingly persuasive justification.  J.E.B. and Virginia took that language and ran with it, making the intermediate level really high…maybe even strict scrutiny, but without those words (or so says Scalia, who dissents in Virginia).

Craig v. Boren (1976)

F: OK statute prohibits sale of non-intoxicating beer to males under 21 and to females under 18.  The question is whether that constitutes a denial to males 18-20 of equal protection.  The state’s articulated goal is promotion of traffic safety and they say men drive drunk more than women, basing this on statistical surveys that show that there are more arrests of 18-20 year old men than women for drunk driving.

H: Level of scrutiny: Previous cases establish that classifications must serve important govt objectives, and must be substantially related to achievement of those objectives.  Ct. says it doesn’t put much faith in OK’s stats because given the custom to let the women off, the stats are unreliable in this context, and the percentages are very close anyway!  This is denial of equal protection.  Here the Ct. lays out what is clearly intermediate scrutiny: Substantially related to important government objectives.

POWELL (Concur): The Ct’s language implies a very broad reading of gender-based discrimination.  The standard is heightened here, and it should not be.  There is no suspect classification here, and there is no fundamental right.  All that is req’d is a “fair and substantial relation” to the objective, but even that’s not present.  

STEVENS (Concur): Challenges the two-tier classification system for EqProt and says there’s only one real test going on and that’s what the Ct should own up to and use.

REHNQUIST (Diss): This holding is objectionable in two ways: (1) Its conclusion that men challenging a gender-based statute can still invoke a more stringent standard of judicial review than pertains to many other types of classifications, and (2) the enunciation of a new, heightened standard without citation to any source!  Where do these new tests come from?  The real test is rational basis, not narrow tailoring or substantially related or anything heightened!!!  He then calls Reed DICTA!    

Mississippi University for Women v. Hogan (1982) 

Hogan wanted to get into this all-female nursing school.  O’Connor wrote for majority and said the statute did discriminate against males, but that which particular sex it discriminates against is IRRELEVANT.  It’s sex discrimination and that always gets the same level of scrutiny.  What level?  Same as in Craig v. Boren: The govt must show that the classification serves an important govt objective and that the discriminatory means employed are substantially related to the achievement of those objectives.  Then O’Connor adds that the state must show an exceedingly persuasive justification is req’d for the classification.  [THIS will be the basis of the opinion in Virginia, which is why it will all look like strict scrutiny.]

· Under this (new) standard, the statute cannot survive.  The state’s main objective (as offered) was compensatory purpose, but Ct says they’re just reinforcing the problem.

POWELL (Diss): The Ct is changing the standard by using the one developed in a sex stereotyping case and applying it to a law that seeks to offer women an additional choice, not to limit their choices.

J.E.B. v. Alabama (1994): USSC said that jury selection could not be based on sex, just like it can’t be based on race.  Ct. said that “under our EqProt jurisprudence, gender-based classifications require ‘an exceedingly persuasive justification’ in order to survive constitutional scrutiny.”  We shall not accept as a defense to gender-based peremptory challenges “the very stereotype the law condemns.”

· REHN dissents and notes that this is not the type of invidious discrimination we worry about in other cases.  SCALIA says the other guy used all his challenges to strike women, so there is equal discrimination going on.

U.S. v. Virginia (1996)

F: VMI only admits men.  DCt gave it time to create an equal alternative for women and decided the alternative was satisfactory.  The Ct. of Appeals affirmed.  VMI’s offered justifications are: (1) single sex education provides important educational benefits and (2) the unique method of character development (shaming, basically) would have to be modified, probably to the point of elimination, if women were admitted.

H: Parties who seek to defend gender-based government action must demonstrate an exceedingly persuasive justification for that action.  The burden of justification is demanding and rests wholly on the State.  (Using two part test of earlier cases.)  The justification must be genuine, not hypothesized or invented post hoc in response to litigation.  And it must not rely on overbroad generalizations about the different talents, capacities, or preferences of males and females.  BUT, some differences (including physical ones) between men and women are enduring.  Men and women are not fungible.  Classifications based on real differences are okay, so long as they are not used to create or perpetuate the legal, social, and economic inferiority of women.  The justifications?  

(1) Single sex education provides important educational benefits and 

a. No good.  This only works when they are offering this as one of many diverse options.  But they offer no such option to women, so it’s discriminatory.  This is also just a bullshit reason they came up with here at court.

(2) The unique method of character development (shaming, basically) would have to be modified, probably to the point of elimination, if women were admitted.

a. This all rests on very fixed notions about what women need versus what men need.  They don’t have to change anything, just admit girls that want that.  

Concludes that VMI falls far short of establishing the exceedingly persuasive justification that must be the base for any gender-defined classification.  A proper remedy for an unconstitutional exclusion aims to eliminate [so far as possible] the discriminatory effect of the past and to bar like discrimination in the future.  All gender based classifications today warrant heightened scrutiny.
REHNQUIST (Concur): USSC should only consider what VA did after 1982, when Hogan put it on notice.  A longer history than that is unfair.  Had VA made an effort to develop comparable facilities since Hogan it’d be in the clear.

SCALIA (Diss): HATES the majority opinion, and even trashes the concurrence.

QUESTION: Is there reason to believe that govt may recognize gender differences in voice?  Maybe!

Real Differences

What about laws that discriminate with respect to some sex-based characteristics?  If they are based on real differences, then they’re okay.  If they’re not, then the classification/discrimination is not okay.

Pregnancy.  Geduldig v. Aiello, 793

Statutory Rape Laws.  Michael M. v. Superior Court, 794

· Not clear if this would be okay after Virginia because it relies on stereotypes about women.

Military registration and combat exclusion, 796

Custody preferences for mothers, 799
Other Classes Arguably Warranting Heightened Scrutiny
Alienage

Graham v. Richardson (US, 1971): Burger Ct. launched StScrut here, holding that states could not deny welfare benefits to aliens b/c they are a prime example of a discrete and insular minority.  In re Griffiths and Sugarman v. Dougall, (US, 1973), invalidated laws excluding aliens from law practice and civil service jobs respectively.  BUT, Blackmun ADDED a part to the opinion that opened the door to more such laws, saying that Ct. had not precluded alienage-based hiring for some positions, but that it can only do so for positions that are involved in formulation, execution or review of broad policy decisions that go to the heart of representative govt.  If the decisions are well within a State’s constitutional prerogatives, then Ct will be more deferential.  This came to be known as the governmental function doctrine.  Foley v. Connelie (1978) started a trend of sustaining many exclusionary statutes, holding that a requirement that every statute clear the StScrut threshold would obliterate the distinction b/w alienage and citizenship.  State police force held to fall within the govt function exception.  Ambach v. Norwick (1979) did the same for public school teachers who aren’t seeking naturalization.  Bernal v. Fainter (1984) finally identified a limit to the Dougall exception in a case about notaries public, finding it essentially a clerical and ministerial job.  Marshall noted that the exception must be narrowly construed or it will swallow the rule, and that this is a discrete and insular minority.  Toll v. Moreno (1982) is a rare decision striking down alienage restrictions on federalism rather than equal protection grounds, based on definition of domicile.  Hampton v. Mow Sun Wong (1976) invalidated Civil Service Commission’s regulation barring aliens from employment in federal civil service, even while recognizing that “overriding nat’l interests may provide a justification for a citizenship req in the State.  Stevens found the nat’l interests offered were not properly the concern of CSC or had not been fully evaluated by CSC, and added that “since these residents were admitted as a result of decisions made by the Cong and the Pres, DP requires that the decision to impose the deprivation of an important liberty be made either at a comparable level or govt or, if it is to be permitted to be made by the CSC, that it be justified by reasons which are properly the concern of that agency.  He called these structural due process requirements.  The dissent said this was a novel concept, but totally invented.  Finally, in Matthews v. Diaz (1976), Ct held that Cong may condition eligibility for medicare on (a) admission for perm residence and (b) continuous residence in the US.  Stevens said that Cong has broad power over naturalization and immigration and regularly made rules that would be unacceptable if applied to citizens, but that disparate treatment of aliens and citizens did not demonstrate invidiousness.  Standard was extremely deferential.  Hampton and Matthews were decided on the SAME day, both written by Stevens, so they explain the bounds of alienage StScrut well.

Nonmarital Children

Standard of review for illegitimate children cases has been WAVERING, UNPREDICTABLE, and ZIGZAGGING.  Illegitimacy has never been labeled a suspect classification, but the Ct has nonetheless exercised a degree of heightened scrutiny in most of the cases and has struck down illegitimacy classifications with some frequency.  Only in the late ‘80s (in Clark v. Jeter) did the Ct explicitly endorse intermediate scrutiny standard akin to Craig v. Boren.

Levy v. Louisiana (1968) found a violation of EqProt when a law didn’t give illegit children the right to recover for wrongful death of their mother.  Labine (1971) indicated a substantial withdrawal from that stance (to many).  Trimble suggested that scrutiny would have some bite in 1977, but Lalli cast doubt on that in 1978.  In the 1980’s, though, in Clark v. Jeter (1988), unanimous ct agreed that an intermediate level of scrutiny was appropriate.  Under intermediate scrutiny a statutory classification must be substantially related to an important govt objective.  O’Connor struck down the 6-year statute of limitations for support actions on behalf of illegitimate children, finding that it was not substantially related to PA’s interest in avoiding the litigation of stale or fraudulent claims.

Mental Retardation

USSC has REJECTED the argument that heightened scrutiny was appropriate, yet struck down the classification while purporting to apply deferential rationality review.  

Cleburne v. Cleburne Living Center, Inc. (US, 1985)

F: TX city denied a special use permit for the operation of a group home for the mentally retarded, acting pursuant to a municipal zoning ordinance requiring permits for such homes.  5th Cir found that mental retardation was a quasi-suspect classification and warranted heightened scrutiny.  

H: Retarded people are NOT a quasi-suspect class.  They deserve NORMAL scrutiny, BUT, even under NORMAL scrutiny the ordinance cannot stand.  

· What standard of review?  WHITE (majority) says that retards have reduced ability to cope with and function in the everyday world, so they are immutably different, and the states’ interest in dealing with them is plainly legitimate.  Heightened scrutiny of how the legislature deals with them would involve substantial judgments about legislative decisions, and judges shouldn’t do that (for policy and scientific reasons).  Second, national and state lawmakers ARE ADDRESSING the issue now, so the Ct should wait.  If the ct strikes down most efforts, most of which are trying to HELP retards, then it will discourage ALL legislative action.  Third, the popular support for these laws indicates that retarded people are politically powerless.  Fourth, if this is a quasi-suspect class, then what is NOT a quasi-suspect class?  This would open up the doors to the aging, the disabled, the mentally ill and the infirm.  Ct doesn’t want to do that.  

· CONCUR/DISS (Marshall) says this is really strict scrutiny, and that the legislative action reasoning is totally asinine.  That the legislatures are doing their job does not mean the courts abdicate their own.  

· State interests are SILLY.  They say the home is on a flood plain, that they worry the kids will be teased by the school kids across the street (but some retarded kids go to school there!), that they are worried about legal responsibility, or that there will be too many people in it.  The law allows frat houses and other group homes, so most of these just fall apart.  

· Great review of EqProt doctrine on page 818 (beginning of the opinion).

STEVENS (Concur): Our cases reflect a continuum of judgmental responses, and we should just use that, not this silly two-tiered thing.

Age Classifications

Mass Bd. of Retirement v. Murgia (1976): Does not strike down mandatory retirement law, saying that age has not experienced a history of purposeful unequal treatment, or been subjected to unique disabilities on the basis of stereotyped characteristics not truly indicative of their abilities.  The law can’t be said to discriminate.  Even “old age” does not define a discrete and insular group.  Marshall’s dissent said this is not a discrete and insular minority, but they ARE discriminated against, and when leg denies them employment, heightened scrutiny is appropriate.

Why is age harder?  See Michelman argument on pg. 824:  “The trouble is that, unlike a de facto racial classification which usually must seek its justifications in purposes completely distinct from its race-related impacts, a de facto pecuniary classification typically carries a highly persuasive justification inseparable from [the] hard choices it forces upon the financially strained.”

Wealth
James v. Valtierra made clear that wealth-based classifications, even arguably de jure ones, would not trigger strict scrutiny.

Sexual Orientation

Romer v. Evans (US, 1996)

F: Amendment to CO constitution adopted in 1992 statewide referendum as “Amendment 2” stemmed in large part from ordinances passed in various CO counties banning discrimination of any kind against people based on sexual orientation.  Amendment 2 does not rescind these, but rather prohibits all legislative, exec or judicial action at any level of govt designed to protect the named glass (gays and lesbians).  State SCt req’d strict scrutiny, and struck it down as violative of EqProt.  

H:  This IS violative of EqProt, but NOT because it compels strict scrutiny.  It does not compel StScrut, because this is not a protected class like race.  BUT, IT FAILS RATIONAL BASIS REVIEW (yeah, right).  Amd 2 fails, indeed defies, even this constitutional inquiry.  First, the amendment has the peculiar property of imposing a broad and undifferentiated disability on a single named group, and exceptional and, as we shall explain, invalid form of legislation.  Second, its sheer breadth is so discontinuous with the reasons offered for it that the amendment seems inexplicable by anything but animus toward the class that it affects; it lacks a rational relationship to legitimate state interests.  

· Amd 2 confounds normal EqProt analysis b/c it’s both overbroad and overnarrow.  It identifies people by a single trait and then denies them protection across the board.  It completely violates the principle that govt and each of its parts remain open on impartial terms to all who seek its assistance.  A law declaring that in general it shall be more difficult for one group of citizens than for all others to seek aid for the government is itself a denial or equal protection of the laws in the most literal sense.
· Laws of this sort are particularly suspect because they raise the inevitable inference that the disadvantage imposed is born of animosity toward the class of persons affected.  This law bears no rational relationship to a legitimate govt. purpose.

· STATE’S INTEREST: State says its interest is protecting other citizens’ freedom of association and in particular the liberties of landlords or employers who have personal or religious objections to homosexuality.  Says it has an interest in conserving its energy to fight other types of discrimination.  The breadth of the Amendment is so far removed from these particular justifications that we find it impossible to credit them.  
SCALIA (Diss):  This Ct has no business imposing on all Americans the resolution favored by the elite class from which the Members of this institution are drawn.  This is actually a modest attempt by seemingly tolerant people in CO to preserve traditional sexual mores against the efforts of a politically powerful minority to revise those mores through the use of the laws.  That objective, and the means chosen to achieve it, are unimpeachable on constitutional grounds.  ALSO, the Court’s entire novel theory rests upon the proposition that there is something special—something that cannot be justified by normal “rational basis” analysis—in making a disadvantaged group resort to a higher decisionmaking level.  That proposition finds no support in law or logic.  EVERY such act requires that.  [BUT, I SAY that the majority is right to say that Constitutional amds are different.]  ALSO, animus toward reprehensible conduct IS OKAY!  We have animus toward murderers too, but we allow laws abridging their rights.  

· Scalia harps on the precedent of Bowers, but the majority NEVER mentions it!

Massachusetts SCt ruled in 2003 that a ban on same-sex marriage violated both the DP and the EqProt clauses of the state constitution, though it applied ONLY rational basis review!  Are same-sex marriage bans distinguishable from the ban on interracial marriages struck down in Loving? 

THE “FUNDAMENTAL INTEREST” STRAND OF EQUAL PROTECTION

The cases in this section heighten scrutiny of classifications that otherwise would receive rational basis review, and they do so b/c they bear on what the Ct finds to be fundamental rights or interests.  Such interests are not rooted in any independent source of protection elsewhere in the Constitution; if they were, there would be no need for litigants to resort to EqProt.  Sometimes it has been referred to as “substantive equal protection”!  The Warren Ct rarely used it, limiting it to a few fundamental areas.  Burger expanded it.  Two principal strands: equal access to voting and equal access to the judicial process.

SGroup: I think the rubric we’ve seen in SDP and in the suspect classifications strand of EqProt is being repeated here!  In this context, arguing fundamental interests is TOUGH, because it creates a fundamental right like SDP does, so it’s a bigger win for a P, but a harder battle.  ONLY TWO CATEGORIES have been seen as fundamental interests (VOTING and ACCESS TO COURTS), so arguing that something else should be a fundamental interest is really tough.  BUT, you could try to argue that it’s a little of both (Plyler) or just create enough smoke to make the Ct. worried, and then you could hope that, while they’re only giving you rational basis review (in word), they are actually adding some bite to it.  This is just kind of a muddy area, and you won’t invent your own fundamental interest, but you will stand a chance of getting rational basis review with bite (as with education, wealth, etc.).

VOTING

Until 1960s, the courts typically deferred to states re: voting and voter qualifications.  In Harper the Ct opened the door to regulating it.

Harper v. Va State Bd of Elections (US, 1966)

F: VA imposed $1.50 poll tax.

H: The right to vote is NOT in the Constitution.  Still, a state violates EqProt whenever it makes the affluence of the voter or payment of any fee an electoral standard.  The interest of the state when it comes to voting is limited to power to fix qualifications.  Wealth, like race, creed or color, is not germane to one’s ability to participate intelligently in the process.  EqProt is not shackled to the theory of a particular era.  Notions of what constitutes equal treatment for purposes of EqProt do change.  The right to vote it too precious, too fundamental, to be so burdened.

BLACK (Diss): This is a totally made up theory/standard of review.

HARLAN (Diss): Fancy language, but not a justification for a new theory of law.  Rational basis review is appropriate and would uphold this law.  

Note: Harper was decided with reference to “fundamental interests” AND “suspect classifications”.  The former proved to be the sturdier.  

Kramer v. Union Free School Dist. No. 15 (US, 1969)

F: Law said residents could vote in the school district election only if the (1) own (or lease) taxable real property there or (2) are parents of children enrolled in local public schools.  (P was a male bachelor renting space there)

H: Ct. calls for close and exacting examination.  Any law that limits the franchise requires the Ct to determine whether the conclusions are necessary to promote a compelling state interest.  “Once the franchise is granted to the electorate, lines may not be drawn which are inconsistent with [equal protection].”  Even assuming they could limit elections to those interested in the matter, the classification is illegitimate.  It allows for many persons who have a remote and indirect interest in school affairs and yet excludes others who have a distinct and direct interest in the school decisions.

STEWART (diss): Rational basis review ONLY.  And thus it should be upheld.

Vote Dilution

Reynolds v. Sims (1964)

F: Challenge to malapportionment of the AL legislature.  Some counties’ populations had increased drastically since the 1900 census, but districting scheme was based on that census still.  

Warren said it was his proudest opinion ever.  

H: Weighting the votes of citizens differently, by any method or means, merely because of where they happen to reside, hardly seems [justifiable].  These votes were effectively diluted.  An individual’s right to vote is unconstitutionally impaired when its weight is in a substantial fashion diluted when compared with votes of citizens living in other parts of the state.  So long as divergences from a strict population standard are based on legit considerations incident to the effectuation of a rational state policy, some deviations from an equal population principle are constitutionally permissible, but neiterh history alone, nor economic or other sorts of group interests, are permissible factors in attempting to justify disparities from population-based representation.  Citizens, not history or economic interests, cast votes.  Insuring votes to political subdivisions, however, MIGHT be a more worthwhile consideration, but cannot submerge population as the controlling consideration.  [CURIOUS how the ct makes this distinction from econ interest or history or geography, but leaves open the door for political subdivisions.]

HARLAN (Diss): “Equal” does NOT mean “equal” the way the majority uses it, and the majority knows that.  The amendments do not inhibit the power of the states to apportion their districts however they want.  The opinion leaves the states to consider ONLY political subdivisions, with no reason why, and not even really allowing for that.  

STEWART (dissenting in other similar cases, but concurring here): Can’t join in fabrication of constitutional mandate that freezes one theory of constitutional thought into our law.  Sometimes population has to be subordinated in devising appropriation schemes.  Rational basis review is appropriate.

Notes:

· White’s opinion in Gaffney v. Cummings made it seem like Ct was not going to apply heightened review to gerrymandering.  

Davis v. Bandemer (1986)

F: Indiana districting substantially understated Democratic voting strength.  They got 51.9% of the house vote and 53.1% of the total senate vote but got only 43 of 100 house seats and 13 of 25 senate seats.  Plan was written (in secret, basically) with the assist of a computer firm, and the committee that did it was practically all Republicans.  

H: To succeed, Ps must prove intentional discrimination against an identifiable political group and an actual discriminatory effect on that group.  As long as its done by a legislature, that’s going to be VERY hard to prove.  There is no violation of EqProt here.  These kinds of results are inevitable when you have a winner-take-all, district-based election system.  Otherwise we’d have the minority in each safe district without a representative of its choice.  

RULE: Unconstitutional discrimination occurs only when the electoral system is arranged in a manner that will consistently degrade a voter’s or a group of voters’ influence on the political process as a whole.  [An] equal protection violation may be found only where the electoral system substantially disadvantages certain voters in their opportunity to influence the political process effectively.  In this context, such a finding of unconstitutionality must be supported by evidence of continued frustration of the will of a majority of the voters or effective denial to a minority of voters of a fair chance to influence the political process.  Relying on a single election to prove unconstitutional discrimination is unsatisfactory.  Indiana is a swing state!  It goes back and forth!

A threshold showing of discriminatory vote dilution is required for a prima facie case of an EqProt violation.  

POWELL (diss): This ignores the facts.  This was pretty clearly a dirty move by the court to gerrymand these districts.

In Vieth v. Jubelirer (2004) the Ct had 4 votes, not quite 5, to treat political gerrymandering as a nonjusticiable political question.

Bush v. Gore (2000)

Ct held that standardless recounts used in Florida were invalid.  The Ct said that the workers were told to “discern the intent of the voter”, and that such a ruling was without standard.  The state cannot grant the right to vote and then, by later arbitrary and disparate treatment, value one person’s vote over another.  

LAW HATES THIS CASE!  SAYS IT’S AWFUL!

ACCESS TO COURTS

Griffin v. Illinois (1956)

H: A state must provide a trial transcript or its equivalent to an indigent criminal defendant appealing a conviction on nonfederal grounds.  Due process and EqProt both call for procedures in criminal trials which allow NO invidious discriminations.   It is true that a State is not req’d by the Const to provide appellate review at all, but that is not to say that a state that does so grant review can do it in a way that discriminates against some and not others.  

HARLAN (Diss):  All IL has done is fail to alleviate the consequences of differences in economic circumstances that exist wholly apart from any state action!  There’s nothing unconstitutional in that!  There is no affirmative duty to lift segments of society out of their different economic circumstances.  What the Ct is REALLY using here is the notion that this violates fundamental fairness, which, of course, is a Due Process argument, not an EqProt argument!  

Douglas v. California (1963)

F: Extended Griffin by holding that a state must appoint counsel for an indigent defendant for the first appeal, granted as a matter of statutory right, from a criminal conviction.

H: We are dealing only with the first appeal, because there an unconstitutional line has been drawn between rich and poor.  There is lacking the equality demanded by the 14th Amd where there rich man enjoys the benefit of counsel and the indigent is forced to shift for himself.  

HARLAN (Diss): Again, the state has no duty to lift the handicaps flowing from differences in economic circumstances.

Ross v. Moffit (1974)

Refused to extend Douglas to cover discretionary appeals.  Rehnquist points out in the majority opinion that Douglas and like cases were only decided due to an amalgam of EqProt and Due Process.  Dissent did that as well.

Boddie v. CT (1971)

F: Ps were indigent welfare recipients who sought to file divorce actions in the state courts but were unable to pay the req’d court fees and costs for service of process ($60).  They claimed it restricted their access to the courts in violation of Const.

H: Under DUE PROCESS (entirely, not EqProt), this is unconstitutional.  “Given the basic position of the marriage relationship in this society’s hierarchy of values…and the concomitant state monopolization of the means for legally dissolving this relationship, DP prohibits a State from denying, solely because of inability to pay, access to its courts to individuals who seek judicial dissolution of their marriage.

· Due process requires, at a minimum, that absent a countervailing state interest of overriding significance, persons forced to settle their claims of right and duty through the judicial process must be given a meaningful opportunity to be heard.
The USSC would halt this trend in other areas, like discharge in bankruptcy.  In such cases, though, the answer seems to depend totally on whether the courts view the issue as a fact-specific one, like discharging bankruptcy, or a broad one, about access to the courts.

M.L.B. v. S.L.J. (1996)

F: By order of MS court, MLB’s parental rights to her two minor children were forever terminated.  MLB sought appeal but she was req’d to pay in advance record prep fees estimated at $2,300+.  Can a state condition appeal from a trial court hearing terminating parental rights on the payment of fees?  

H: NO.  Unconstitutional.  This court hasn’t extended Griffin to many civil arenas, but it HAS extended it in cases involving family relationships.  There the ct weighs the interests with more scrutiny.  Here, she is forever branded unfit for affiliation with her children, and that sounds more like criminal condemnation that the typical civil penalty.  As such, this merits greater scrutiny.  Also, risk of error appears to be considerable [QUESTION: Is the Ct considering the Eldridge factors?!?]  Ordinarily, fees are examined ONLY for rationality, but there are two exceptions: voting cases, and where access to criminal courts, or those that are “quasi-criminal in nature” turn on ability to pay.  This falls into the latter category.  

THOMAS (Diss): This opens the door to the state having to provide free assistance to would-be appellants in all manner of civil cases that cannot be distinguished from the admittedly important interests at stake here.  Also, the entire theory underlying Griffin is DEAD!  It should be fully overturned!  Disparate impact alone can’t be sufficient grounds for EqProt violation.  

FOOD, SHELTER & EDUCATION
Ct. refuses to extend fundamental interest (or protected class) analysis to food, shelter and education.

Dandridge v. Williams (1970)

F: State set maximum welfare grant level of $250, regardless of the number of children in a family.  Reason given was to make sure welfare poor didn’t earn more than working poor, and encourage people to get off welfare.  

H:  Does not violate 14th Amd just because it results in some disparity in grants of welfare payments to largest AFDC families.  For ct to strike this down would be reminiscent of an era when the Ct used 14th Amd to strike down laws it thought unwise.  This is merely economic or social regulation, and those regs always just get rational basis review.  The Constitution may impose some procedural safeguards on welfare, but the Constitution des not empower this Ct to second-guess state officials’ policy choices.

LAW: Strongest fundamental interest argument is not about money or food, but about the choice to design your own family in size, etc.  Strongest protected class arg is that it discriminates against the last few children in a large family, who had no choice in being born or not.

San Antonio School Dist. v. Rodriguez (1973)

F: Students in low-income districts in TX are suing, claiming that the system deprived them of eqprot because it produced substantial disparities in per-pupil expenditures, stemming from the differences in taxable property values among districts.  DCt found wealth a suspect classification and education a fundamental interest.

H: Powell rejects the suspect-classification argument saying that in prior cases the suspect classes could not pay for something and as a result sustained an absolute deprivation of a desired benefit (Griffin, Douglas).  He says that here neither is the case: (1) There is reason to believe that the poorest families are not necessarily clustered in the poorest districts, and (2) lack of personal resources has not occasioned an absolute deprivation of the desired benefit.

· LAW: The real fear about suspect classifications analysis is the consequences that would flow from recognizing a suspect classification here (rich vs. poor).  Unless it’s also tied to a fundamental rights analysis, it requires equalization of all public services, which would be insane!
· LAW: The more serious question is the notion of a fundamental right: Powell rejects it because education is not in the constitution, but that’s problematic because LOTS of fundamental rights aren’t in there!  Also, he adds the slippery slope problem of having to recognize housing and welfare and fundamental rights.
Rational Basis Review: Given the interest in local control, this scheme is rationally related to a legitimate government interest.  

· Also, ct adds that whether they could identify a suspect class does not dictate whether the district is a suspect class.

Plyler v. Doe (1982)

F: [Surprising that this came down the way it did because it’s the same court.]  Children of illegal immigrants argue that they are being violated equal protection because they have to PAY to get into public schools!

H: Ct DOES find a violation of EqProt, but rests on some strange amalgam of fundamental interest view of education and a view of illegal alien children as a protected class.  Sort of strange unity of two analyses, and drawn by the same Ct. as Rodriguez.

SGroup: The Ct here conflates the two themes, showing that this is really a messy puddle of jurisprudence.   Plyler shows just how fact-specific this shit is, and how the Ct. is reluctant to grant a fundamental right, and reluctant to find a suspect class, but where there is a lot of smoke the court might find fire, even as it says the class is NOT suspect, and the right is NOT fundamental.

Summary:
Ct. cannot deny a right unless they have closely drawn, compelling reasons.  That’s fundamental rights.  The second role of the fundamental rights analysis is that when a state seeks to infringe the fundamental rights of SOME but not ALL citizens, then that can support a claim of heightened scrutiny (a la Skinner).  And the Ct may well use EqProt before it gets to totally exclusionary fundamental rights analysis.

STATE ACTION
How far do the 13th, 14th and 15th Amds extend to preclude state action, or to regulate the behavior of private companies/individuals that sometimes act like the state?  

· The point here is that the cases we’ve seen thus far are about what the STATE can do in passing laws, and how far it can encroach on rights.  But to limit the right of private individuals to impinge on those same rights, you have to go through State Action channels first.   

Civil Rights Cases (1883)

F: Cases grew out of exclusions of blacks from hotels, theaters and railroads.  Blacks filed civil suits under USC.  

H: Bradley says there is no violation here.  He says that Congress has no power to legislate subjects which are within the domain of the State legislature.  He seems to think that blacks in these states can seek remedies IN THEIR STATES, but that this created federal remedy is invalid, and the law creating it is thus unconstitutional.  The reason he thinks so is because the federal law says “no state shall deny,” so the federal govt has a right to grant a remedy there.  Private wrongs have to be remedied in state court unless they are done BY the state, and then they can seek a remedy in federal court.  Also says the 13th Amd is just totally inapplicable because you can’t call every disadvantage a form of slavery.

HARLAN (Diss): Reads Congress’ power under 14th Amd very differently.  He says § 5 of the Amendment gives Cong power to enforce the entire amendment, not simply the part saying “no state shall…”.  The Citizenship Clause is what is most important here, and combined with the ability to make laws to enforce all this stuff, this law is totally constitutional.  He also talks about the 13th Amd as valid in this case because of the badges of servitude, and vestiges of slavery.  

LAW: Both of these are valid textual arguments.  So what about legislative intent?  Which is more consistent?  Harlan’s.  It makes no sense to say that a huge federal constitutional amendment was passed with no laws to support it.

Civil Rights Cases staked out a very NARROW view of the substance of 13th and 14th Amds, limiting them to actions OF the state.  That sets the stage for later decisions on “state action.”

There are a few different strands that have developed in the history of “state action” theory in the USSC.  The first is a public function approach, which focuses on the nature of the activity in which the private discriminator engages and asks whether or not it is sufficiently like state action.  If the actor is performing basically a public function, then discrimination is prohibited.  A classic example of public function theory is Marsh v. Alabama.  Second approach looks for a nexus or significant state involvements, i.e. sufficient points of contact b/w the private actor and the state to justify imposing constitutional restraints on the private actor or commanding state disentanglement.  

Shelley v. Kraemer (US, 1948)

F:  Two cases (one in Michigan, one in Missouri) were almost identical and were joined on their way up to the US Supreme Court.  In both cases a group of white neighbors formed a covenant agreeing to keep non-whites out of their communities.  In Missouri there were 30 signatories out of 39 neighbors, and one of the others sold his house to a black family (Shelleys).  The state court enforced the covenant and divested title, revesting it in the original owner.  Supreme Ct. of MO affirmed.  Supreme Ct. of MI affirmed that case as well.  Both courts rejected 14th Amd claims.  

H: Overturned.  The 14th Amd. (equal protection clause) applies wherever there is a STATE ACTION.  In this case the agreements are free of state action and are thus legal, but as soon as the actions are brought to court, and the courts are asked to adjudicate the matter, it is a state action and thus the Equal Protection Clause applies.  So long as everyone is voluntarily participating in the agreement it’s okay, but if a state, city or fed government gets involved, even via the courts, that’s state action.

· [Judicial Action]  bears the clear and unmistakable imprimatur of the State.

· Thus, in granting judicial enforcement of the restrictive agreements in these cases, the states have denied petitioners the equal protection of the laws.

Since the enactment of the FHA a racially discriminatory covenant may violate the federal Fair Housing Act (title VIII of the Civil Rts Act).  

What common law basis could the court have used? 

1. Argue that the covenant does not touch and concern the land?  That it does not run with the land?  There can be ambiguity there, and cts can look to whether covenant will increase the value of the benefited land and decrease that of the burdened land, but there are others as well.

2.  Argue that the new buyers had no real notice.

3. Argue that there is no horizontal privity (because not everyone signed onto the agreement, and it appears the seller here did not).  This is, as Rose points out, not like the case of a developer putting this clause in right from the beginning of a development, and binding all future members to it.  Of course, this would prevent you from enforcing the provision as a real covenant, but not as an equitable servitude.

4. I have another suggestion: Why didn’t the courts just view this as a contracts case and amend the doctrine of unconscionability to include racially discriminatory clauses?  That would spare the court the problem of using a broad definition of state action, but would preclude any such RRCs (racially restrictive covenants) from being used.

Rose:  Critics say that this is a major problem case because it calls everything approved by the court to be a state action, and thus destroys any sphere of state action.  Rose says the reason state action is okay in this case is because they are enforcing property doctrine, which is a social construct more than contract is, and thus the scope isn't as broad as critics would suggest, and the right of the courts to involve themselves in the conversation is more legitimate.

Why do we want to preserve a public-private distinction in Con Law?

Prevent encroachment of state on private domain

Prevent encroachment of private individuals on what is really state action.  (That is, you’d be allowing private individuals to circumvent established rules that prevent public parties from taking certain actions.)

LAW: How to analyze Shelley’s expansive reading of state action?  Maybe the answer is that state neutrality is not sufficient in cases of racial discrimination, not enough under the 14th Amd.  Or maybe the totality of state contract rules were not in fact neutral in their definition of restraints on alienation (treated racial restraints differently).

· But in general, Shelley is impossible to understand.

SGroup: Shelley isn’t really a clear nexus or public function case, but is in fact more of an outlier.  It does raise the possibility of a third strand: Whenever a state rule of law is established or enforced to deny a federal constitutional right, there is state action.

Marsh v. Alabama (1946)

F: There is a town that looks JUST like any other town, but it happens to be owned by a company.  A Jehovah’s Witness passes out flyers there.  Were it a real town, the 14th Amd would protect the man, but here the owners prohibited the activities.  She says that, too, should violate the First Amd.  

H: Classic public function theory case.  Since these facilities are built and operated primarily to benefit the public and since their operation is essentially a public function, it is subject to state regulation.  A property interest is not sufficient to justify infringement of First Amendment rights.

This has been shut down in regards to shopping malls in many cases since Marsh (Logan Valley, Tanner, Hudkins – first one extended Marsh, but eventually overruled by last two).  Rule today is that shopping malls are not subject to constitutional restraints (like First Amendment).    

The White Primary Cases (1950’s)

F: There was a line of cases in the 1950’s in which the Democratic party was trying to keep blacks out of the primaries (or, in the last case, out of an informal pre-primary).  The parties are private, and the methods they chose were sometimes facially neutral.  

H:  In Nixon the Ct relied on the 14th Amd and theorized that the lawhad made the committee an agent of the state.  In Allwright the Ct used the 15th Amd and said that the primary had been turned into part of the election machinery, and the delegation of a state function that may make the party’s action the action of the State.  In Terry v. Adams, the Jaybird Democratic Assoc conducted private pre-party elections that, almost as a matter of custom, determined the candidates who ran unopposed.  The trial court found a total absence of state involvement.  The USSC found a violation of the 15th Amd by exclusion of blacks from the process.  One good argument is that the state actively withdrew from the process, so that makes it almost state-condoned.  The court could not get a majority opinion, but all but one justice agreed in the result.  Terry though, seems to uphold a MUCH broader view of state action than we’ve seen.  It stands for the proposition that the result counts, not just the appearance.  It also has a much more expansive notion of state action.

Burton v. Wilmington Parking Authority (1961)

F: Coffee shop refused to serve Burton b/c he was black.  He claims that the shop violated his rights by denying him equal protection of the law.  Eagle Coffee shop says they are not an inn, and their actions are not the actions of the state.

H: This IS a state action!  Ct. lists a BUNCH of factors (some of them silly) to show there is a relationship b/w the state and the Eagle Coffee Shop.  One of them is that the shop flies a US flag!!  Some of it was paid for by public funds, its close and peculiar relationship to the public parking garage

SGroup: BURTON is the first clear NEXUS case we’ve seen.  BURTON compiles a HUGE array of small, disparate elements, but since then Rehnquist has pushed for a much more STRINGENT test for nexus that requires a P to focus on ONE element that’s a sufficient nexus, not on a collection of tiny elements to create one big nexus (Jackson).  Jackson started with public function, so there’s some reason to believe there’s a high bar for public function too—he says that utilities aren’t even public functions!! 

October 11, 2004

The Civil Rights Cases and Plessy v. Ferguson are of the same piece, thinking that so long as they aren't formal slaves, that’s all you need to do under 13,14,15 Amendments. 

Did Brown overrule the Civil Rights Cases?  No, they’re still cited as good law even though they had an extremely narrow view of state action. 

In Burton v. Wilmington (907), the…

Moose Lodge v. Irvis (911) – rejected claim that racial discrim unconst merely b/c the private social club had a state-granted liquor license.  How is this case different from Burton?  The Court looked at the level of state regulation.  Brennan, dissenting, points out that state regulation of liquor is very heavy and more intrusive than in Burton.  Rehnquist notes that if any state service, relationship, or regulation made something state action, we would eviscerate the private sphere.  Here, the Lodge is private property, while in Burton the restaurant was on state-owned property.  Also, the state wasn’t profiting from the discrimination.  There was no symbiotic relationship here like there was in Burton. 

Burton takes a holistic approach, looking at all factors togther to see if there’s state action, while Moose Lodge takes each individual factor to see if that factor alone is enough to constitute state action. 

Would P have done better to sue the state liquor commission?  If so, what would that suit look like?  You could claim that they have an obligation not to utilize the authority of the state in a way that perpetuates racial discrim.  This is a good strategy b/c the decision of the liquor board is certainly a state action.  But it’s flawed b/c you could say that not setting rules against discrimination is simply an omission, not action.

Jackson v. Metro Edison (916) (read this!!)
P argued a Goldberg claim, saying when the state act she should have right to due process.  The problem here is state action.  P was arguing that D was a state-created monopoly that is very heavily regulated by the state. 

Rehnquist isn’t convinced that the state created the monopoly.  Rehn uses the “nexus” test to see whether there’s a nexus between the state and the actor. He stresses that failure to prevent something by the state doesn’t constitute state action.  He echoes Moose Lodge, saying you can’t call anything that benefits from the state a state action.  He makes a slippery slope arg that if the business of supplying electricity is in the public interest, then everything is. 

Would this decision allow Metro Ed to discriminate on the basis of race?  Marshall’s dissent makes clear that it would. 

Flagg Bros v. Brooks (919)
The warehouse has a lien on Brooks’ property, and they sell it without giving her notice or opty to protest.  She relies on cases requiring creditors to give debtors notice.  Is this a problem of state action?  Rehn says the state hasn’t acted here.  All the state has done in enacting the UCC is to refuse to act by allowing private parties to negotiate their own relationships.  SL thinks this is misguided, b/c the UCC has given Flagg Bros a protected property interest.  Flagg Bros requires a delegation of an exlusive sovereign power of the state. 

In Lugar (??), to foreclose on the lien the creditor needed a sheriff’s signature.  Here the court found there was state action.  This case suggests Flagg Bros is at the outer limits. 

Blum (920)

P was eligible for nursing home services financed by Medicaid.  The nursing administrators, applying state regulations, terminated their benefits w/o notice and hearing.  Court held not to be state action, b/c administrator was private. 

In Rendell-Baker (920) there wasn’t state action either.  Burger says just b/c they receive most of their funding from the gov isn’t enough to make you a state actor.  He compares it to many private corporations who get much of their profits from gov contracts but still aren't state actors.  How do we distinguish this from Burton?  There’s no symbiotic relationship, in that the state isn’t benefiting.  Another theory is that violations of racial discrimination will be more closely scrutinized than other claimed infractions (here it was a 1st Am issue), though the Court never says this formall. 

DeShaney (924) – Child beaten by father and suffer permanent damage after state was warned numerous times about the danger and failure to act.  P child and mom sue.  Rehnquist says this isn’t state action, but simply state failure to act.  There’s no affirmative state action to protect individual liberty.  The person who hurt Joshua was the father, not the state, and the father isn’t the state actor.  The dissenters thought the state’s initial intervention created a special duty out of which liability should arise b/c the state has assumed responsibility and made others think they didn’t have to intervene personally.  Had the state done nothing from the start, others might have acted.  But Rehn doesn’t buy it. 

Rehn says this kind of duty can arise only when someone is involuntarily in state custody.  Would this apply as well to foster kids, b/c they have no control over where the state is putting them? 

Shelley and Burton expanded our concept of state action, most often using a multi-faceted approach that didn’t look at any one particular factor.  This was cut back in the 1970s and 80s, and the methodology was to focus on each separate issue of state funding or license and not look at them as a whole.  In the 1990s, the Court has occasionally referring to the old way.  For example, Edmonsen (933) was about whether a civil defendant’s use of a peremptory challenge was state action.  The Court held that the juror has a right not to be discriminated against based on race and that prosecutors in crim and Ds in civil cases are state actors. 

What about the defendant in a criminal trial?  The Court said it is state action.  The court went very far in finding state action even when it’s not so obvious that the state is doing anything. 

In Little v. Streeter (865), the Court found state action for paternity tests.  In Brentwood Academy (895), Court found state action for an athletic association for private schools.  These cases all cite Burton, which is still good law although it’s often distinguished. 

SL thinks this area of law is relatively incoherent.

