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P ERSONAL  J URISDICTION     S TATUTORY  C ONSIDERATIONS       A RE THERE TRADITIONAL  BASES FOR JURISDICT ION ?   (P ENNOYER )       I S THERE A LONG ARM S T ATUTE ?     C ONSTITUTIONAL  A NALYSIS  /   D UE  P ROCESS  R EQUIREMENTS  (I NTERNATIONAL  S HOE )       RELEVANT CONTACTS         P URPOSEFUL  A VAILMENT ?   (M CGEE  OR   H ANSON /W ORLDWIDE )         F ORESEEABLE THAT  ∆  WOULD BE SUED IN TH E FORUM ?       FAIRNESS   R ELATEDNESS  (M C G EE ),   C ONVENIENCE  (B URGE R  K ING ),   S TATE ’ S  INTERESTS ,   Π’ S INTERESTS ,   E FFICIENCY ,   S HARED STATE SUBSTANT IVE  INTEREST  (K ULKO )          


I. Personal Jurisdiction  
, 

A. Introduction

1. In what state can the Π sue the ∆?
2. Same question for state court or federal court

3. Court must have power over something
a) The ∆ himself

b) ∆’s property

4. Must satisfy:

a) Statute that grants personal jurisdiction

(1) First question to ask

(2) E.g. Long Arm Statute

b) Due Process – sets the outer boundary
(1) A state can exercise jurisdiction anywhere within those boundaries

(2) If it falls outside of that circle, then the judgment will not stand
5. Substantive due process – the court must have the power to act, either over a given property or on a given person so as to subject him to personal liability
6. Procedural due process – the court must have given the ∆ adequate notice of the action against him and an opportunity to be heard

B. In personam jurisdiction

1. General – the ∆ can be sued in the forum on a claim that arose anywhere in the world

2. Specific – only sued in the forum for a claim that has some connection with the forum

3. The Constitutional Limits

a) Pennoyer v. Neff (1877)
(1) Traditional Personal Jurisdiction
(2) Stressed raw physical power
(3) The state had power over people and property within its boundaries

(4) The traditional basis of jurisdiction:

(a) ∆ is served with process in the forum = “presence”

(i) General jurisdiction

(b) Serve ∆’s agent with process in the forum

(c) ∆ is domiciled in the forum
(i) Test for domicile – current dwelling place + intention to remain indefinitely
(ii) Mas v Perry
(d) Consent

(i) Can always waive the constitutional protection
(ii) Filing an action 
(iii) Entering into a contract
(iv) General appearance
(5) Pennoyer policy concerns
(a) Power
(b) Territoriality
(c) Sovereignty
(6) Very tough in the Pennoyer world to get jurisdiction over someone who doesn’t live in the forum

(7) Too rigid
(a) Courts realized that they needed to make personal jurisdiction more available
b) Hess v Poloski (1927)

(1) PA citizen has accident with MA citizen in MA, returns to PA before served, but there is a MA statute that if you use a motor vehicle in the state you are appointing a state officer as your agent for service of process in a case that arises out of use of a vehicle in the state

(2) Non-resident motorist statutes

(3) Even though the ∆ could not be served, a state officer could be served in MA
(4) Expanded the notion of consent from express to implied

(5) True to Pennoyer (uses service on an agent and consent)

(6) Still holds to this day

c) International Shoe v. Washington  (1945)

(1) Minimum Contacts
(2) ∆, a Delaware corporation, had no office in Washington and no contacts there. From 1937 to 1940, it employed a number of salesmen in the state. They had no authority to enter contracts. The State of Washington brought suit to recover from ∆ unpaid contributions to state unemployment compensation fund.
(3) New doctrinal formula

(4) There is jurisdiction if the ∆ “has certain minimum contacts with the forum such that the exercise of jurisdiction does not offend the traditional notions of fair play and substantial justice”
(a) Specific jurisdiction = few but related
(b) General jurisdiction = lots but unrelated
(5) Concerns?
(a) Convenience
(b) State interest
(c) Notice
(6) More flexible standard than Pennoyer
(7) Clear now that you can get in personam jurisdiction without serving process in the forum
(8) Does not overrule Pennoyer; rather lays out the test as being applied when the ∆ is not present in the forum
(9) Contact + Fairness
d) McGee v International Life Insurance Co. (1957)
(1) State Interest
(2) Π was beneficiary of life insurance policy issued by Empire Mutual Insurance Co, which ∆ took control of. Π obtained judgment in CA and tried to enforce it in TX, which refused to enforce the judgment because under the 14th Amendment, process had to be served against ∆ within its boundaries.
(3) Supreme Court granted jurisdiction
(4) The ∆ solicited the contract from CA
(5) Π’s claim arose from the ∆’s contact with CA
(a) “Relatedness”

(6) State’s interests

(a) Unless inconvenient
(7) Concern = Due Process considerations
(8) CA had a strong interest in protecting its citizens, by giving them a local forum to sue the out-of-state company with which they had dealings
(9) Represents the least contact with the forum state that has been approved by  Supreme Court as the basis for personal jurisdiction
e) Hanson v Denckla (1958)
(1) Purposeful Availment
(2) Finally, a case that does not grant jurisdiction; first case since International Shoe in which the Supreme Court invalidated asserted jurisdiction.
(3) PA citizen sets up trust in DE, moves to FL and continues to do business with the bank in FL, she passes away.  
(4) Does FL have jurisdiction over the DE bank?  No.
(5) To be a contact under International Shoe, the contact must result from the ∆’s purposeful availment of the forum
(a) “Is it essential that in each case there be some act by which the ∆ purposefully avails itself of the privilege of conducting activities within the forum State, thus involving the benefit and protection of its laws”
(b) DE bank did not reach out to FL to do business
(c) There’s none of the elements present in McGee
f) Worldwide VW v. Woodson (1983)
(1) Plaintiffs, who live in NY, buy a car in NY from Seaway Volkswagen, who gets it from Worldwide Volkswagen. They have an accident in OK and bring suit there. They brought suit in OK because the county where they had the accident had a reputation for awarding large damages.
(2) Put it all together
(3) Sued the regional distributor, Worldwide, in OK
(a) Only does business in NY, NJ, and CT
(4) Sued retailer, Seaway, in OK

(a) Only did business locally

(5) No jurisdiction – they did not purposefully avail themselves of OK

(6) Unilateral act of a third party got the car to AZ
(7) “The foreseeability that is critical to due process analysis is not there mere likelihood that a product will make its way into the forum State.  Rather, it is that the ∆’s conduct and connection with the forum state are such that he should reasonably anticipate being hauled into court there.”

(8) Test:

(a) Purposeful availment

(i) Benefits forum state

(ii) Unfair surprise

(b) State interest

(c) Convenience

g) Keeton v. Hustler Magazine (1984)
(1) Kathy Keeton was Bob Guccione’s common law wife and an editor at Penthouse Magazine. Hustler published vicious cartoons about Keeton and Guccione. Keeton waited too long to bring lawsuit, so statute of limitations had expired in 49 of the 50 states. She brought suit in NH, where it hadn’t run. Hustler’s only connection to NH is that their magazine sold there. Keeton’s only connection was that Penthouse sold in NH and her name was on the masthead there.
(2) State interest is necessary
(3) Jurisdiction was found, court held that the magazine sales in NH were enough to satisfy the minimum contacts test and the long-arm statute allowed for process on nonresident corporations whenever permitted by the Due Process clause.
h) Burger King v. Rudzewicz (1985)

(1) Whopper of a case.  Ok, Have it your way.

(2) Two little guys operating a BK in MI

(3) Sued by BK in Miami, BK’s worldwide headquarters

(4) Emphasizes that there are two parts to the International Shoe test

(a) Contact + Fairness

(b) You must have a relevant contact before we look to fairness  

(c) If there is no relevant contact, there’s no jurisdiction
(d) But if there’s a lot of fairness, then it may be found that a lesser showing of contact with satisfy the requirement
(5) Contact here was easy – these guys had a contract with BK that specified that litigation would take place in FL
(6) Hinged on the fairness element
(7) Supreme Court said on the fairness side, the burden is on the ∆ to show that the forum is unconstitutional; that means grossly unfair
(a) So gravely inconvenient that you are at a significant disadvantage in the litigation
(8) Relative wealth of the parties didn’t matter
(9) Brennan opinion (unusual – he usually tries to protect the little guy)
i) Kulko v. Superior Court (1978)
(1) Ezra and Sharon Kulko lived together in NY. She moved to CA. The divorce agreement provided for the kids to spend the school year with Ezra in NY and vacations with Sharon in CA. Ezra agreed to allow children to move out to CA with their mother, and Sharon sued for modification of child support
(2) Still balancing out the prongs, so brings in policy argument re: family harmony
(3) Application of the Worldwide VW three part test molded to the policy concerns
(4) Reasonable expectations tests can be problematic. There is a kind of circularity to the test. Kulko is an example – it is unreasonable to think you’ll be sued when you make a decision for family harmony. That doesn’t flow from anything inherent in the notion, but instead is the court’s idea of what it wants to happen.

(5) Unfair surprise is also a difficult test.  It could be either anywhere that you have contacts related to the suit, or it could be anywhere where you have contacts, period. 

j) Asahi v Superior Court (1987)
(1) Purposeful Direction vs. Reasonable Anticipation
(2) Stream of commerce: Cheng Shin was sued and impleads Asahi (both of them Asian corporations), the manufacturer of the tire valves. All the claims are settled except the claim between Cheng Shin and Asahi for indemnification. The question is whether CA has jurisdiction over Asahi.
(3) Product A gets to state C through company B and state B

(4) No law here – 4-4 split.  Resulted in two theories (although all agreed that there was no jurisdiction)
(a) O’Connor ( you need more than that.  You need that plus an intent to serve states C and ∆
(i) “Purposeful direction toward the forum state”

(ii) The mere act of placing the product into the stream of commerce does not constitute purposeful direction

(iii) Would also be completely unreasonable
(b) Brennan ( it’s a contact if I put the product in the stream and reasonably anticipate that it might reach states C and ∆
(i) “As long as a participant in the process is aware that the final product is being marketed in the forum State, the possibility of a lawsuit there cannot come as a surprise”

(c) Stevens ( purely decided on unreasonableness
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Test:

Minimum contacts

Purposeful availment

Reasonableness

Burden on ∆

State interest

Convenience
Asahi note: part 2(b) – where the test is established, was a majority opinion

Purposeful availment was part 2(a) – not a majority opinion, but it WAS a majority opinion in previous cases
4. Transient jurisdiction

a) Burnham v. Superior Court (1990)

(1) Mr. and Mrs. Burnham separated, and Mrs. Burnham and the children moved to CA.  The next year, Mr. Burnham visited CA on business.  That same trip, he went to visit his children and was served with process in a CA divorce suit.  
(2) Case had nothing to do with why he was in ∆

(3) Did CA have general personal jurisdiction?

(4) Under Pennoyer, it would have been ok

(5) Again, 4-4 split 

(6) Scalia ( History indicates that service of process in forum is enough because of traditional basis and historical pedigree; “traditional notions of fair play and substantial justice”
(a) International Shoe only applied when the ∆ was not present in the state,  .'. Pennoyer was still applicable when the ∆ was present in the state

(b) It was constitutional at the original moment of enactment of due process clause

(c) It has continued to be practiced since then

(d) State legislatures as decision-makers. 

(i) Problem with state legislatures; the fear is that if you make the first move, nobody else will and your state will be stuck without tag jurisdiction while all the other states have it. The prisoner’s dilemma has them institutionally locked in so that none will abandon their practice.

(7) Brennan ( No, you must apply minimum contacts to all fact patterns.  (Still held the Mr. Burnham was subject to general jurisdiction)
(a) Simply by being in CA for three days, he had availed himself enough to be subject to general jurisdiction

(b) How much is then enough?  Leaves this door wide open.
(8) While there was no majority, all sides agreed that there WAS personal jurisdiction.  So long as the ∆ is served while present in a forum, that forum will have jurisdiction over him in virtually all instances.  

(a) Even service on an airplane while flying over the forum counts (Grace v. MacArthur)
b) General Jurisdiction 

(1) Available forum 

(2) Sliding scale 

(3) Citizenship 

(4) Perkins v. Benguet Consolidated Mining Co. (1952)
(a) Systemic and continuous contacts

(b) Company’s mining operations, located in the Philippines, were suspended during the Second World War.  During that time, the office, most business transactions, and the company files were kept in Ohio.  Π sued for dividends in Ohio.  
(c)  “The essence of the issue here is one of general fairness to the corporation”

(d) Clearly there were enough contacts to assert general jurisdiction

(e) Defined the outer boundary for general jurisdiction

(5) Helicopteros v. Hall (1984) 

(a) Arising out of contacts 
(b) Helicol (∆) is a Colombian corporation. In 1976, a helicopter that it owned crashed in Peru, and four US citizens died. Their survivors brought suit in TX. Defendants don’t want to be in an American court against Americans. All the other defendants received directed verdicts except for Helicopteros.

(c) Some high level of involvement; back to the balancing test

(i) Not just systematic and continuous

(d) Brennan’s dissent is that “related to” is the better standard to use
(e) Defined the inner boundary of general jurisdiction

c) If you have continuous and systematic or substantial ties with the forum, you can be sued there on a claim that arose anywhere in the world.

d) Domicile, world headquarters

5. Statutory limits

a) Every single state has a statute that covers personal jurisdiction

b) Every single state has a nonresident motorist statute

(1) Specific jurisdiction

c) Every single state also has a long arm statute

(1) CA model – jurisdiction to the full extent of the constitution

(2) NY model (and many other states) – laundry list statute

(a) Lists certain things that will subject a nonresident to jurisdiction 

(3) Vary in terms of language

(4) The same language can also mean different things in different states
6. In rem jurisdiction

7. Power is over the ∆’s property

a) In rem – the dispute is about who owns the property (against the whole world)
b) Quasi in rem type 1 – against a particular party or parties
c) Quasi in rem type 2 – lawsuit has nothing to do with who owns the property, lawsuit is one that would be in personam if we could get it
(1) Just using property as the jurisdictional basis

8. Statute

a) Attachment statutes – we can attach property that a nonresident owns or claims to own

9. Constitutional Analysis

a) Pennoyer – ok as long as you attach property at the outset

b) Harris v Balk (1905)
(1) Harris, a citizen of NC, owed Balk of NC $180. Balk owed Epstein of Baltimore $344. Epstein instituted a garnishee proceeding (Harris’s wages are used to pay off the debt owed by Balk). Harris paid $180 to Epstein, and when Harris returned to NC, Balk brought an action against him to recover $180. Harris claimed he no longer owed $180 to Balk, having paid it to Epstein.
(2) Jurisdiction could be exercised quasi in rem over a debt owed to a ∆, if personal jurisdiction could be obtained over the ∆’s debtor.
(a) “The obligation of the debtor to pay his debt clings to and accompanies him wherever he goes”
(3) This case demonstrates the Pennoyer regime’s control on jurisdiction over property.
c) Shaffer v Heitner (1977)

(1) Overrules Harris v Balk
(2) Heitner filed a shareholder’s derivative suit in DE. He alleged that they violated their duties to Greyhound by causing it to engage in actions that resulted in it being held liable for damages in an antitrust suit. He also filed a motion of sequestration of the DE property of the individual defendants, that being their stocks in the DE corporation. The 21 defendants in turn entered special appearances moving to quash service of process.

(3) DE law provides that the ownership of a stock in a DE corporation is deemed to be in DE. Thus, when suit is filed against a corporation the state can seize the stock. The state attaches the stock by sequestering it – putting a stock transfer order freeze on the books. Π didn’t have jurisdiction against 7 directors because they didn’t own stock.
(4) Every case must meet the International Shoe test; Minimum Contacts Are necessary to establish In Rem Jurisdiction
(5) “If a direct assertion of personal jurisdiction over the ∆ would violate the Constitution, it would seem that an indirect assertion of that jurisdiction should be equally impermissible.”

(6) State statutes granting quasi in rem type 2 jurisdiction still remain, but only constitutional if it also satisfies International Shoe
(a) Gets rid of the automatic presumption
(7) In many cases, just the fact that the property is present in the forum will meet the minimum contacts test (true in rem), in quasi in rem cases, must show that ∆ meets the minimum contacts test

(8) Effectively eliminates quasi in rem type 2
(a) Simply having property in a state that is completely unrelated to the claim is not enough for personal jurisdiction; however, many times, having that property will actually establish the party’s minimum contacts
d) Feder v. Turkish Airlines (1977)
(1) ∆ had a bank account in the state and jurisdiction was exercised to the extent of the bank account.
(2) If property in the forum is “special”, then simply return to what quasi in rem jurisdiction always was (undermines Shaffer)
(a) Courts are resistant to change
e) Seider v. Roth (1966)
(1) Π attaches insurance company’s obligations. The Π seeks quasi in rem jurisdiction to the extent of ∆’s property in the state. The NY court, relying on Harris v. Balk, holds that’s OK.
(2) Quasi in rem type 1 – the property was connected to the claim
(3) Overruled by Rush ( insurance doesn’t attach, you can’t do indirectly that which you couldn’t get to directly
II. Notice

A. Service of process, Rule 4

1. 4(a) and 4(b), Process = summons + copy of complaint

a) Summons is an official court notification

b) Symbol of government’s power over ∆

2. 4(c), Can be made by any non-party who is at least 18

a) Some states have stricter requirements

3. 4(e)(2), How we serve individuals
a) Personal service

(1) Can be done anywhere in the state

b) Substituted service

(1) Must be done at the ∆’s usual abode

(2) Must serve someone of suitable age and discretion who resides there

(3) Serve the ∆’s agent

(a) Appointed by contract

(b) Appointment by operation of law (nonresident motorist)

c) 4(e)(1) allows you to use any method for serving process that is allowed by state process

(1) State where the federal court sits

(2) Where service is effected
d) 4(d), Waiver of service

(1) Waiver by mail – send process along with waiver form and SASE to ∆.  If ∆ signs and sends within the specified time limit, ∆ has waived the formal service of process.

(2) NOT service by mail

e) 4(k)(1)(a), Geographic limits
(1) Throughout the state in which the federal court sits

(2) Outside the state only if the state court could
(a) Unless there is a Federal statutory exception (statutory interpleader, 4(k)(1)(c) and (∆))

(b) 4(k)(1)(b), Bulge rule – can serve process out of state without a state statute if it’s within 100 miles of the federal courthouse
(i) Does not apply to original ∆s

(ii) Applies only to parties joined later

B. Constitutional standard
1. “Opportunity to be heard” is the heart of Due Process
a) Not meaningful unless you know
2. Mullane v Central Hanover Bank (1950)

a) Central Hanover Bank created a common trust. The bank filed a suit to do accounting of the trust through the court, giving notice according to the minimum requirements of the NY banking laws – publication in the newspaper for 4 weeks. Some of the parties are non-NY residents. Both the NY and non-NY residents probably didn’t have a chance to see the accounting of the trusts. Mullane objects to the procedure on the grounds that notice is insufficient.
b) “Notice reasonably calculated, under all the circumstances, to apprise interested parties of the pendency of the action and afford them an opportunity to present their objections.” 
c) Notice by publication – almost never satisfies the Mullane test

(1) Sometimes a party can use publication notice when there are no other options or no possible way to track down the ∆
(2) Last resort
3. Tulsa Professional Collection Services v. Pope
a) Oklahoma passed a statute that when an estate is opened, the executor can publish a notice and creditors have three months to file claims against the estate, or else lose them.

b) Court makes an efficiency argument: it is more efficient if the Π makes these actual efforts because more people will get notice, and less time and money will be spent on questions of whether the party actually got notice.
III. Subject Matter Jurisdiction 
, 
, 

A. Must be under Article III (2)

1. Grant of potential power to courts

2. Arising under clause

3. Not self-executory; it defines the scope of what is 
B. Which court do we go to?  (Personal jurisdiction tells us which state, now we need to look to which court we go to in that state?  State court or federal court?)

1. Federal courts have limited jurisdiction

a) There are some federal courts that have exclusive jurisdiction

(1) Patents

(2) Antitrust

2. State courts have general subject matter jurisdiction

a) They may divide up into subject specific courts

(1) Family Court

C. Diversity Jurisdiction

1. Policy for developing the federal court system
a) Biased against out of state Πs
b) Encourage interstate commerce
c) Uniformity and expertise of applying federal law
2. Strawbridge rule ( every Π must be diverse from every ∆; complete diversity
a) Domicile for a person

b) Must be a named party, nominal parties are ignored
c) Corporation – “nerve center”

3. Governed by §1332(a)(1)

a) Must be a case between citizens of different states and the amount in controversy must exceed $75,000

4. Citizens of different states

a) Complete diversity rule – there is no diversity if any Π is a citizen of the same state as any ∆

(1) Strawbridge v Curtis (1896)

b) Citizenship of a human being – if she is a U.S. Citizen, she is a citizen of the state where she is domiciled

(1) Physical presence in the state

(2) Intent to make the state your permanent home

(3) You can only have one domicile at any point in time

c) Citizenship of a Corporation
(1) Defined in §1332(c)(1)

(2) All states where incorporated

(a) Usually just one

(3) The one state where it has its principle place of business

(a) Cannot have more than one

(b) “Nerve center” (headquarters)

(c) “Muscle center” (place of activities)

(i) Where the corporation does more “stuff” than anywhere else

(4) Courts will usually apply the Total Activities Test
(a) Use the nerve center unless all of the corporate activity is in one state

(5)  .'. a corporation can have more than one place of citizenship

D. Amount in controversy

1. Legal certainty

2. Burden on objectioning party to prove

3. Must exceed $75,000 not counting interest and costs on the claim

4. $75,000.01

5. Π’s claim governs unless it is clear to a legal certainty that she cannot recover that much

a) Very tough to show

6. Aggregation – must add two or more claims to get over $75,000

a) If 1 Π v 1 ∆

b) Joint claims, use the total value of the claim

E. Federal Question Jurisdiction

1. §1331 Arising under clause

a) “all civil actions arising under the Constitution, laws, or treaties of the United States”

b) Citizenship and amount in controversy is irrelevant

2. Look only at the Π’s complaint
a) Anticipation of a defense based on a federal statute is not enough to invoke federal jurisdiction
3. Well-pleaded complaint rule
a) Ignore everything other than the claim (extraneous information in the claim)

b) Is the Π enforcing a federal right?
4. Osborn v. Bank of the United States (1824) 
a) OH wants to tax the United States Bank after a U.S. Supreme Court decision that said states can’t tax the Bank; auditor forcibly invaded the bank and took taxes after bank got injunction against him. The federal court that issued the injunction ordered the state officials to return the money taken from the Bank, and this appeal ensued.

b) Ingredient test
(1) “When a question to which the judicial power of the Union is extended by the Constitution, forms an ingredient of the original cause, it is in the power of Congress to give the Circuit Courts jurisdiction of that cause, although other questions of act or of law may be involved in it”
c) Johnson’s dissent ( interests are satisfied by removal and to give fed courts original jurisdiction takes away a state’s rights

(1) His test is that the policy reasons behind federal question jurisdiction concern federal law not being implemented properly; if the federal question comes up later, it may be the basis for federal jurisdiction on appeal.

(2) Concern with balance
(3) Marshall’s test too expansive
(4) Reason Johnson is wrong: There can be hostility not only against federal law, but also against a federal entity (Bank of the United States). Prejudice could play out in many ways. The state court may misconstrue state law in order to hurt the Bank. This was a very real concern. Johnson’s approach isn’t sufficient to solve that particular problem.

5. Actual ingredient of the case must rely on a federal right

a) Extremely broad – if there is any federal issue at all in the case

6. Purpose:

a) Expertise of federal courts

b) Uniform interpretation of federal laws

c) Hostility; biased forums

7. Louisville & Nashville R. Co. v. Mottley (1908)
a) Well-pleaded complaint rule
b) Lifetime pass on the RR granted as settlement for a tort case in 1871

c) Federal statute then passed that said that RRs cannot give free passes

d) Mottley sued the RR – they wanted specific performance

e) In complaint, they said that the new federal law did not apply to them, above and beyond that they said it was unconstitutional

f) §1331: “The district courts shall have original jurisdiction of all civil actions arising under the Constitution, law, or treaties of the United States.”
g) Elements necessary for claim must include federal question

h) Cannot be anticipated defense or anticipated rebuttal of defense

i) Likelihood that it will be dispositive in litigation

j) This case does NOT arise under federal law

(1) Their claim has nothing to do with the federal statute

(2) This is a plain and simple contract claim

(3) They are anticipating a federal statute defense

(4) The CLAIM is just that the RR is not honoring their pass – they know that the RR will use the new statute as a defense, but in the well-pleaded complaint, that is extraneous
k) “A suit arises under the Constitution and laws of the United States only when the Π’s statement of his own cause of action shows that it is based upon those laws or that Constitution.”

l) Clear statement move. Courts often state that the reasonable assumption is that congress wanted to do something less, and if we’re wrong then congress can overturn us and give us a clear statement of their intentions. Whenever the seeming implications of a statute on its face strike you as questionable, you can look for a clear statement move.

8. Merrell Dow v. Thompson (1986)
a) Both plaintiffs gave birth to children with birth defects and filed in the OH State Courts. There were six counts, five based on state law. The sixth is based on an Ohio state law saying that if you violate a safety standard, that is negligence per se. The allegation is that Merrell Dow violated a safety standard, mislabeling a drug under the FDCA. The defendants removed to the Ohio federal court and made a motion to dismiss, which the court granted. The plaintiffs then filed in state court in order to stay. They argued that the plaintiffs couldn’t bring it in federal court in the first place, so the defendants couldn’t remove it to federal court.
b) Stevens test: flout congressional intent

(1) When congress decided not to create a private cause of action (and the state DID enact a state private cause of action), it would undermine congressional intention to allow federal jurisdiction

c) Reconcile Smith (constitutionality) and Moore (violation)

(1) Evaluation of nature of the federal interest at stake, see §1331

(2) Congress cared about Smith because it affected interpretation of federal act that would have far reaching effects

(3) Moore was only an interpretation that would affect intrastate railroads

d) Merrell Dow is in between the two ( it’s not question of constitutionality, but it there is a federal issue at the heart of the matter

e) You can’t do something indirectly that you cannot do directly

f) Osborn gives possible constitutional domain – most broad sense

Mottley – Well pleaded complaint rule

Merrell Dow – nature of the federal interest 
F. Supplemental Jurisdiction

1. Additional claims and parties may be brought into a federal case without independently satisfying subject matter jurisdictional requirements, once there is a basic controversy as to which there is subject matter jurisdiction.

2. Pendent Jurisdiction – if federal court had jurisdiction over a federal question claim, it can sometimes adjudicate a state-created claim
a) Claim

b) Party

3. Ancillary – basic use when the federal court has diversity jurisdiction for at least one claim between one Π and one ∆ and additional parties or additional claims were sought to be joined to that “core” claim
4. Now merged into one category of “supplemental jurisdiction”, §1367(a)
a) “in any civil action of which the district courts have original jurisdiction, the district courts shall have supplemental jurisdiction over all other claims that are so related to claims in the action with such original jurisdiction that they form part of the same case or controversy under Article III of the United States Constitution.  Such supplemental jurisdiction shall include claims that involve the joinder or intervention of additional parties.”

5. Implication

a) Joinder

b) Removal

c) Res judicata

6. Supplemental jurisdiction allows the federal court to hear claims that by themselves could never make it into federal court (no diversity and no federal question)

7. United Mine Workers of America v. Gibbs (1966)
a) Common Nucleus of Fact
b) Π was a mine superintendent hired by Grundy Company, which was attempting to open a new mine through use of members of the Southern Labor Union. The rival United Mine Workers of America Local 5881 prevented opening of the mine with arms. Π lost his job as superintendent, never got a haulage K that the Grundy Company promised it would give him, and claims that he soon began to lose other trucking contracts and mine leases. He brought suit in federal court with both state and federal claims. After trial, the court set aside the federal claim but upheld the state claim.

c) Labor disputes in KY, 1 Π and 1 ∆
d) Π (TN)

∆ (TN)
            Federal question

       Π (TN)

∆ (TN)
            State law 

e) Claim 1 is in federal court, claim 2 cannot be in federal court

f) Can be heard in federal court if it meets supplemental (pendent) jurisdiction

g) “Common nucleus of operative fact”; “ordinarily expected to try them all in one judicial proceeding”
h) Overrules the Hurn test: “cause of action” test (different set of rights)

(1) Hurn test is too overly abstract and became confusing, too narrow; the constitution permits more

i) Case by case balancing test so the court can have discretion

j) Concerns of fairness, efficiencies, costs, better to consolidate

k) §1367(c) codification of Gibbs test

l) Elasticity of Article III – Gibbs allowed to stretch to limits

(1) Statute always said to go to limits of Article III, the question was the court’s interpretation

m) Gibbs brought pendent jurisdiction into line with other movements forward in the law
8. Owen Equipment v Kroger (1978)
a) Π may not be allowed to use ancillary jurisdiction to assert a claim against a third-party ∆, even if that ∆ has already been brought into the action by the ancillary domain.
9. Finley v. U.S.
a) Mrs. Finley’s husband and children were killed in a plane crash. She brought a tort suit against the city and the airport, then learned that the FAA was at least in part responsible, and brought an action against the FAA under the FTCA. Later she sought to join her state law claims against the state defendants.

b) Gibbs set up the idea that when congress says nothing about supplemental jurisdiction, we assume that it provides supplemental jurisdiction to the full extent allowed by the constitution. Finley reverses that backdrop with the presumption that when congress remains silent, it does not grant pendent party jurisdiction.

c) Scalia asserts that precedent treats pendent claims differently from pendent parties, but provides no reason this should be so.

d) §1367 legislatively overturns Finley.

10. §1367(b) cuts back on supplemental jurisdiction
a) No supplemental jurisdiction on diversity cases under certain claims asserted by Πs
(1) Joinder claims (Rules 14, 19, 20, 24)

(2) Rule 19 Πs
(3) Rule 24 intervenor Πs
G. Removal
1. Gives the ∆ a choice; the ∆ removes the case from state trial court to federal trial court

2. §§1441, 1446, 1447
3. Removal is a one way street

a) There is no such thing as removing a case from a federal court to a state court

b) If the removal is wrong for some reason, then the federal court will remand to the state court

4. Just a transfer

a) Not an appeal (federal courts can’t review state court decisions)

5. Remove only to the federal district embracing the state court where it was filed

6. Must remove within 30 days of service of the document that makes the case removable
a) In most cases, it will be the initial service of process
7. Can remove if the case has federal subject matter jurisdiction

8. Exceptions: (apply only in diversity cases)
a) There is no removal if any ∆ is a citizen of the forum

H. Forum non convenience – case is dismissed and brought in a more appropriate court (cannot transfer from one judicial system to another), often comes up when the more convenient court is in another country
IV. Challenging Forum Selection (“on your own” from Kramer’s syllabus)
A. Special appearance
1. Allows ∆ to go into court and object to personal jurisdiction without waiving the jurisdiction

a) Except DE

b) Usually limited to personal jurisdiction
2. There is no special appearance in federal courts

a) Force the ∆ to raise various defenses together and early

B. Governed by Rule 12
1. 12(e) – motion for a more definite statement

2. 12(f) – motion to strike

3. 12(b) – lists the seven 12(b) defenses (use in answer or as a separate motion)

(1) Subject matter jurisdiction

(2) Personal jurisdiction
(3) Venue

(4) Insufficient process

(5) Insufficient service of process
(6) Failure to state a claim

(7) Indispensable parties (Rule 19)

4. 12(g) and 12(h) 

a) Defenses 12(b)(2) – 12(b)(5) must be put in your first Rule 12 response

(1) If you fail to bring them together, you waive your right to those defenses

b) 12(b)(6) and 12(b)(7) can be raised for the first time anytime through trial

c) 12(b)(1) can be raised anytime (even on appeal)

V. The Erie Doctrine

A. State Law in Federal Court

1. Swift v. Tyson (1842)
a) Rules of Decision Act: The relevant statute for the court is the Rules of Decision Act, now codified as §1652
.  Apply state law unless there is federal legislation
(1) Federal law in the constitution or by congressional statutes will take precedent over state law

(2) In the absence of such laws, fed courts must apply state constitutions and statutes

(3) The question is which common law principles to apply?

(a) There’s no controlling statute or constitutional provision…then the applicable law is common law (judge-made)

b) Narrow interpretation of word “laws.” Story: “laws” refers only to state statutes and common law that is “local”

(1) §1652 did not include common law, according to Story.  It was just statutes and constitutions, therefore there was no congressional direction on which body of law to apply in diversity cases.

c) Federal courts are free, in these cases, to apply their own general common law.
2. Swift was generally disfavored in the courts
3. Erie R. Co. v. Tompkins (Supreme Court 1938)
a) Plaintiff brought suit in NY under diversity jurisdiction because NY law was more favorable; under PA law the RR would not have been liable

b) The federal court in NY used the Swift rule and found against the ∆, applying federal common law

c) Supreme court then reversed

(1) §1652 includes common law
d) Reasons Supreme Court reconsidered Swift.

(1) History – the framers had intended the rules of decision act to include state common law

(2) Doesn’t achieve its benefits
(3) Because they didn’t think they were creating law – they thought that common law was discovered and not created.

(a) The idea was that customs produced principles, and principles were articulated in precedents. Judicial decisions don’t make common law – they are evidence of what it is.  It’s not federal or state law – it’s just law. 

(4) Forum shopping – became more prevalent in the years following Swift
(a) Uncertainty 

(b) Goes beyond purposes of diversity (unbiased forum)

(c) Discrimination toward in state plaintiffs (they can’t choose forum)
e) Why shouldn’t the Court leave it to congress to rewrite the statute? 
(1) Unconstitutional assumption of power. Allowed federal courts to make law in areas where the power to do so had never been granted

(a) Erie transformed this dissent and the years of practice into law and overruled Swift

(b) Congress has no power to declare substantive rules of common law applicable in a state. They could enact a substantive law (i.e. one governing products liability) under the commerce power. Under the necessary and proper clause, they can delegate to the federal courts the power to make this law. How is that different than what was going on in Swift v. Tyson?

(i) Swift is a broad delegation (not plausibly based on any power that congress has)
(ii) Goes beyond purposes of diversity jurisdiction
f) Erie’s constitutional interpretation.

(1) Federal courts have no inherent lawmaking powers, but can only act pursuant to a specific grant, either in the constitution or a grant of lawmaking from congress under one of its powers. The only federal common law can be created by congress pursuant to one of its constitutional powers.
(2) Diversity clause is not such a grant. In diversity jurisdiction, there is no purpose for being able to delegate.

(3) Because there’s no federal common law, there’s only state common law.
g) Under the Erie doctrine, in diversity cases, the federal courts must apply state judge made law on any substantive issue where there is no federal statute on point
h) Applying state substantive law in federal jurisdiction cases will effectively eliminate forum shopping – now there wouldn’t be a court with more favorable law available to out of state plaintiffs

(1) Since there is concurrent jurisdiction on many issues, it is important to know whether the two courts will apply the same legal principles

(a) The plaintiff makes the initial decision as to which court the suit will be brought it

(b) If the state court and the federal court will apply different laws, the out of state plaintiff will be able to choose which laws are more favorable, the defendant will then have the choice to remove if federal law is more favorable

(i) If it’s under federal law, then it would be in the federal courts ANYWAY – the only problem comes with diversity jurisdiction, where the suit could arise under any number of laws and end up in federal courts b/c of diversity of citizenship

4. The federal judge must apply state law if it is a matter of substance.  If it is not substantive, then they can do whatever they want.
a) The Rules of Decision Act, §1652

b) The Constitution (10th Amendment)

c) If there is no federal substantive law on the point, then go with the state law
d) States retain the power to govern such a question

5. Difficult to determine whether the issue is substantive or not
B. Procedural Rules in Diversity Cases

[image: image1]
1. Initially, in 1789 Congress had to develop rules
a) Conformity Act
 – apply state laws
b) Equity cases – apply traditional equity law
2. Congress passed the REA
 to delegate powers to federal courts to make rules for themselves
3. When is a rule valid under the Rules Enabling Act?
a) Sibbach test: “Whether a rule really regulates procedure”

(1) “Shall not abridge, modify, or enlarge any substantive right” (FRCP)

(a) If procedural in form and at least one purpose is procedural, apply FRCP

b) Leaves open questions about diversity cases
4. Hanna v Plumer (1965)

a) 4(d)(1) is “in harmony” with the REA.  The Erie Doctrine does not apply when a controlling federal rule is in conflict with state common law policy.
b) Hanna had an accident with Osgood and sued Osgood’s estate, represented by Plumer. She sued the estate by leaving notice at Plumer’s house with his wife. This was process was adequate under federal law but not under state law. The question is whether the federal rule had to yield to the state rule.
c) REA was trying to alleviate federal courts of having to apply state rules and attempted to achieve uniformity
(1) That only applied to federal question cases
(2) Uniformity of diversity cases simply wasn’t as important
d) Is there a federal rule of civil procedure that governs this issue?

(1) If yes, the federal rule will apply as long as it’s valid

(a) Valid if it is arguably procedural

(b) Supreme Court has never held a rule unconstitutional, and they probably never will

(i) Hello?  They write them!

e) Not under Erie at all, rather under the Rules Enabling Act, §2072

f) Hanna prong of the Erie analysis: Supremacy Clause – if there is a federal directive on point it will govern as long as it’s a valid federal directive

(1) Constitution

(2) Federal statute

(3) FRCP

g) No assessment of state interest
5. Walker v. Armco Steel
a) Π was injured when nail he was hammering shattered and hit him in the eye. He didn’t serve process within the time allotted by OK’s statute of limitations. Π argued it was commenced according to federal law. ∆ argued that under OK law it was commenced upon service.
b) Court held that the state rule applied because it was substantive in nature and the federal rule was purely procedural
c) Under Hanna, it looked like the court should have applied the federal rule
(1) Court said that Hanna only applies if the FRCP is meant to specifically apply to the case in question
d) Burlington Northern
e) Π brings diversity action in AL federal district court. Π wins at trial court and wins appeal. Π moves for 10% penalty required by AL when ∆ unsuccessfully appeals money judgment
f) There is simply no way to reconcile this ruling with Walker
g) They could have relied upon the Supremacy Clause – if the rules directly clash, apply the federal rule
6. Stewart v. Ricoh
a) K includes a forum selection clause. Deal goes sour and Π brings diversity action in AL federal court. ∆ moves for transfer from AL to NY under forum selection clause. District Court denies ∆’s motion because AL law disfavors forum selection clauses. They say they know it’s in the K, but they won’t enforce that clause. Conflict is between AL common law and §1404.

b) Extends Hanna without Walker to ALL Federal Statutes
(1) Is it constitutional?
(2) Does it apply?
c) If the rule was under REA, then the federal statutes will always apply
d) If the rule was not under REA, federal rules applied when they were judge made
7. If there is no federal directive, then it becomes a true Erie Rules of Decision Act question

a) If the issue is one of substance, we must follow state law

8. Guaranty v York (1935)
a) Outcome determinative
b) York holds notes for Van Sweringen. Van Sweringen has a big debt burden and Guaranty says they’ll make an exchange – give some of the notes for stock instead. A note holder is guaranteed payment while a stock holder isn’t. Guaranty trust is doing a favor to Van Sweringen. This exchange occurred in 1931, and York brings suit for breach of fiduciary duty in 1942, by which time it is barred by NY statute of limitations. But York is in federal court, and argues that the state statute of limitations doesn’t apply.

c) Laches. You have limitations periods on how long you can bring your action. They can be by statute or they can be more equitable. The equitable limitations period is one where we ask how long was the delay, what was the reason, how much did it prejudice the other party. It’s called laches.

(1) Authority to apply laches. It comes from a statute. Congress passed two statutes to set rules for the federal courts. One of them is called the Conformity Act – in actions at law, apply the rules of the state in which you sit. This provisions says that in actions in equity, apply the traditional rules of equity (the English rules). In an action in law, federal courts do what the states would do. In an action in equity, they do what the traditional English courts would do.

d) Under state statute, it would have been barred, but the judge wanted to apply the latches doctrine and allow it

e) SC held that the state statute should apply because ignoring the state law would affect the outcome of the case

(1) Forum shopping and fairness to parties
(2) Purpose
(a) If the difference is the kind of thing that would affect party’s choice of forum, then go with the state law
(i) If parties would choose the federal court for a more favorable rule, then it’s not fair to in state parties who would not have that opportunity
(b) If it’s not substantive enough to warrant a change of venue, then allow the federal court to apply their own laws
(c) Trying to provide a venue where the rules and laws will be applied without prejudice
(3) Problems
(a) SC has never defined with further detail

(b) Everything could potentially be outcome determinative
(4) Never actually overturned

9.  Byrd, 1938
a) Balance of interests
b) Suit for personal injuries suffered while on the job. The Π won at trial court, and the court of appeals set aside the judgment because he was a statutory employee and thus could only get worker’s comp. The issue of whether Π can get worker’s comp depends on whether Π was statutory employee within the meaning of SC’s worker’s comp law.
c) Raises a question of who the fact finder should be
(1) State law said that the case should be decided by a judge, federal law said jury

d) Under York, it is not outcome determinative

(1) But it would definitely determine where the party would choose to litigate

(2) Looking for a fair and efficient way to adjudicate

(3) If it’s not clearly substantive (not bound up with a substantive rule), then apply state law unless the federal system has some interest in doing it differently

(4) Becomes the balancing test
(a) If the federal rule is really important, then it trumps the state rule

(5) If it is outcome determinative, then apply the state law unless it’s a really important federal rule

10. “Twin aims of Erie” (dictum in Hanna)

a) At the outset, if the federal judge will ignore the state law on this issue, will it cause litigants to flock to federal court?

(1) Forum shopping is bad in this sense, because it’s unfair

(2) Only out of staters can reap these benefits

(3) In state folks can’t invoke federal diversity

b) Gasperini (1996)
(1) Two aspects of NY tort reform law

(a) NY law set a standard for ordering a new trial different from what federal courts would do

(b) Appellate courts in NY could apply the standard de novo

(i) Didn’t have to defer to trial court

(2) SC said that the first part of the law was substantive and the federal judge in a diversity case must follow it; the second part was not substantive and the federal system did not have to follow it

(3) Problem again is that there is very little guidance

VI. Pleadings

A. Documents that set forth claims and defenses

B. The Complaint

1. Short, plain statement of the claim showing that Π is entitled to relief
2. Complaint - statement of facts that, if proved by Π to be true, entitles Π to judgment, under the substantive law, unless ∆ can interpose a defense that absolves ∆ of liability

3. Commences lawsuit

4. Rule 8(a), the following elements must be present

a) The grounds of subject matter jurisdiction 

b) A short and plain statement of claim

(1) Federal rules are based on notice pleadings – just means that you have to put the other side on notice, they can understand what they are being sued for

(2) State rules require more facts and information

(3) Still have to touch on elements

(a) Diogardi

(4) Exceptions where the federal rules do require detail

(a) Rule 9(b) and 9(g) (fraud or mistake must be stated with particularity, special damage must be pleaded with specificity)

c) A demand for judgment (relief)

5. How to make the argument for what the elements of the claim are

a) Language of the statute – You must tie the language of the statute to your claim
b) Precedent

c) Legislative history

d) Policy

6. Elements of a complaint – any kind of claim (initial, cross, counter, etc.).  

a) Jurisdiction

b) Statement of claim

c) Demand for relief

7. Rule 4 - Notice
a) Forms in which process can be served (who and how)

b) Territorial reach of service (where)

8. Rule 8 – Set forth a claim for relief
a) Does it state a cause of action?

b) Statement of facts that, if proved by Π to be true, entitles Π to judgment under substantive law, unless ∆ can interpose a defense that absolves ∆ of liability.

(1) Major premise = substantive law

(2) Minor premise = facts of case

(3) Conclusion = Π should recover
(a) A=B, B=C, therefore A=C

9. Rule 12(a)
a) Motions must be made within 20 days of the date ∆ was served. If motions are denied, ∆ must submit answers within 10 days of denial.

10. Rule 12(b)
a) Lack of subject matter jurisdiction

b) Lack of personal jurisdiction

c) Improper venue

d) Insufficiency of process

e) Insufficiency of service of process

f) Failure to state a claim upon which relief can be granted
g) Failure to join a party under Rule 19

h) Motion 1 may be made at any time, even after trial. Motions 2 through 5 generally must be made before trial. Motions 6 and 7 may be made any time before or during trial.

i) 12(b) motions are directed solely at the pleadings, and must be decided solely by reference to them. If either party0020introduces evidence not contained in the pleadings, it will be treated as motion for summary judgment – Rule 56.

C. 12(b)(6) Motion ( Failure to state a claim upon which relief can be granted

1. Grant the facts, test the law

2. Attacking the relationship to the major premise, the substantive law

3. This is where the law is made!  Determining whether the facts stated in the claim fall under a cause of action or not thus defines the boundaries of the law.

4. Either the complaint is not something covered under law or the Π has failed to satisfy necessary elements for a certain claim
5. 12(b)(6) motion alleges that on facts alleged in Π’s complaint, no recovery is possible under any legal theory.
a) Pleadings are liberally construed in favor of sustaining the complaint

6. Complaint is dismissed with prejudice

a) Under normal circumstances, the court will provide the Π at least one opportunity to amend the pleading
(1) A 12(b)(6) motion is not a responsive pleading; if the 12(b)(6) motion is made and granted before the ∆ replies, the Π does not need the court’s permission to amend

(2) After an answer has been served, the Π must seek the court’s leave to amend; this is granted under Rule 15(a)’s statement “freely given when justice so requires”
(3) In some cases, they might not want to (American Nurses – for policy reasons, they want the facts to conform to a specific claim)

7. Effect of a successful 12(b)(6)

a) The Π can amend
b) The Π can appeal the decision to grant the motion (dismissal is final judgment)

8. Effect of  ∆ losing the 12(b)(6)

a) Continue by answering

b) Allowing a default judgment against him (to have final judgment by not answering) and then appealing the denial of the 12(b)(6)

9. Once a case is initiated, it can only be dismissed when a judgment is issued in favor of one party. If judge dismisses case with leave to amend, case is still pending for a 60 day period. If Π doesn’t amend within 60 days, case remains until ∆ motions for judgment in his favor.

10. Key language

a) A 12(b)(6) motion must be granted “unless it appears beyond doubt that the Π can prove no set of facts in support of his claim which would entitle him to relief” (Conley v. Gibson)
11. Rule 12(e) ( motion for a more definite statement

a) If the motion is “so vague or ambiguous that the ∆ cannot reasonably be required to frame a responsive pleading”
b) Does the complaint give the ∆ enough information from which to draft an answer and commence discovery

(1) Rarely granted

12. Cases:

a) Dioguardi v. Durning (1944)
(1) Π filed home-drawn complaint against ∆, Collector of Customs at Port of NY. Complaint used broken English and was difficult to understand. General idea was that ∆ had confiscated Π’s imports without paying compensation. Court granted ∆’s motion to dismiss; overturned on appeal.

(2) General subject of Π’s grievance, while “inartistically stated”, was clear enough. Π did not have to state his legal theory – it was enough that he gave ∆ enough information about his claim to allow ∆ to frame an answer and begin discovery.

(3) This case emphasizes liberal “notice” pleading standard, the amount of detail required under the Federal Rules
(a) Note: claims may also be dismissed for too much information; must be “concise and direct” under Rule 8(e), see McHenry v Renne
b) Garcia v. Hilton Hotels (1951)
(1) Complaint doesn’t expressly state that ∆ “published” allegations, which is a prima facie element of slander. ∆ makes a 12(b)(6) motion. 

(2) 12(b)(6) motion denied. Although Π didn’t expressly allege publication, the context makes it clear that Π was asserting publication and that ∆ understood it.
(a) “When allegations are sufficient to sustain the defense of conditional privilege, they will be, generally, sufficient to permit the introduction of evidence tending to prove the abuse of the privilege or actual malice.”

(3) Court grants ∆’s 12(e) motion. Facts suggest that conditional privilege may be a defense and since it appears that it may be a defense, allegations should be sufficient to formulate a responsive pleading. 

(a) “The complaint fails to set out substantially the utterance alleged to have been slanderously made or the facts relied upon to establish a publication of such utterance, such omission constitutes vagueness such as is a ground for granting a motion for more definite statement within the contemplation of rule 12(e).  Obviously, when such material allegations are insufficient, it would be unreasonable to require the ∆ to prepare a responsive pleading without a more definite statement.”
c) American Nurses Association v Illinois (1986)
(1) Π brought a class action suit claiming sex discrimination in employment. Π filed a long, detailed complaint with lots of information about comparable worth. There is no cause of action under Title VII for comparable worth, so by including all those facts, Π almost pleaded herself out of court.

(2) Since first paragraph of complaint alleges intentional discrimination (which is included under Title VII), court let the complaint stand.

(3) Complaint was actually a comparable worth claim (on the facts) but the nurses wanted an intentional discrimination lawsuit under Title VII, “It shall be unlawful employment practice for an employer…to discriminate against any individual w/r/t…terms, conditions, or privileges of employment of such individuals…sex”

(4) ∆ made a 12(b)(6) motion.

(a) Policy concerns about interpreting Title VII to include comparable worth (don’t want to force employers to match the market in a windfall decision)

(b) This would also go beyond the intention of the legislation.

(5) While a large portion of the lengthy claim was focused on facts which apply to comparable worth cases, the judge looked to some specific language which included words like “intentional” to allow for the Title VII claim.
(6) Look to language, the spirit of the law, precedent, and policy to determine if comparable worth is covered under Title VII ( depends on definition of discrimination

(a) Court skirts the issue of comparable worth by picking out the language in the complaint that does allege intentional discrimination
(7) Reasons Π may want to have claim dismissed and appeal the dismissal (for example, in American Nurses, to take dismissal and appeal the comparable worth claim rather than pursue intentional discrimination claim):

(a) The claim that was dismissed may be Π’s only strong argument.

(b) Π may be able to recover greater amount in damages for comparable worth claim than for intentional discrimination

(c) Political motivation: Purpose of the suit may have been to establish comparable worth as a valid cause of action.

(d) If Π prevails on intentional discrimination claim, he may not be able to appeal comparable worth after the trial, for reasons given above.

(e) Summary: If one of Π’s claims is dismissed under 12(b)(6), he can choose between going to court on a less desirable theory and appealing and taking the chance of having no claim at all.

D. Allocating the burden of pleading

1. Burden of pleading usually carries with it the burden of proof as well

2. Conditions that must be proven in order to recover

a) Π has to plead and prove every element in order to win

b) ∆ can win by establishing and proving an affirmative defense or by failure of Π to prove any element of the case.

3. Some strategies for figuring out who gets burden

a) The language of the statute (most often they are silent on the issue)
b) Statutory interpretation
c) Precedent

d) Access to evidence – can be very weak, since it only applies to pre-discovery
e) Probabilities – if it is historically much more likely the burden should be placed on the party that would only raise it if it was one of the rare cases that it was an exception

f) Public policy – further the achievement of the substantive ends of the statute in question, want to avoid over-deterrence
(1) Free speech, for example, is a policy that we want to protect; defamation in a newspaper v. freedom of press.  Damages against the offending party are a vital component of any scheme for vindicating cherished constitutional guarantees.

g) “a party need not prove a negative, burden should be with party to affirm”

h) “burden is on party to who’s case the element is essential”

4. Cases

(1) Gomez v. Toledo (1980) 

(2) Π claims ∆ discharged him for whistle-blowing, violating his constitutional right to due process. Whether the ∆ employer had qualified immunity b/c he was a state official. ∆ makes 12(b)6 motion on grounds that Π did not allege bad faith. Motion granted, Π appeals.

(3) Supreme Court reversed. Court held it was up to ∆ to plead good faith as an affirmative defense. Decision hinges on access to evidence – Π cannot be expected to know what ∆’s state of mind was, so ∆ gets burden.
(4) Court looks at the language, precedent, and access to evidence
(a) Statute doesn’t say anything about qualified immunity, but court (rather disingenuously) says they meant to include or implied qualified immunity and they didn’t’ intend to rewrite all of tort law

(b) Precedent – Court says no direct authority here b/c it was dictum in previous cases (which were more about content of qualified immunity, not allocation support)

(c) Access to evidence – Π could not know what the ∆ was thinking, so it would be an undue burden on Π to bear the burden of pleading.  Once discovery begins, of course, both parties have access to it.  
(5) Policy argument for putting burden on ∆: Provides greater incentive for public officials to avoid civil rights abuses.

(6) Policy argument for putting burden on Π: Over-deterrence. 

b) Rehnquist concurring opinion

(1) Burden of pleading – who has to prove the issue

(2) Burden of persuasion – persuade the jury that you’re right under the appropriate burden of proof

(a) Criminal – Beyond a reasonable doubt

(b) Civil – By a preponderance of the evidence (more likely than not)

(c) Misc. – Clear and Convincing:  when you need a heightened standard

(3) Burden of Production – Put in enough evidence so that the judge doesn’t direct the verdict; liked to access to evidence

(4) Ways for the judge to do this?

(a) 12(b)(6)

(b) Summary judgment (Rule 56)

(c) Directed Verdict

(d) J.N.O.V. 

5. The Answer

6. 8(b) governs the ∆’s response

a) Within 20 days, the ∆ must answer or bring a motion

b) The answer is a pleading, must cover two things
(1) Must respond to the allegations of the complaint

(a) Admit

(b) Deny

(c) Need more information

(2) Failure to deny can constitute an admission except as to damages

7. 8(c), Affirmative defenses

a) Lists 19 specific defenses

(1) Statute of limitations

(2) Statute of frauds

b) Not just denying, but injecting new information

c) Must plead them, burden on ∆ to raise the issue or else risk of waiver

E. Amendments

1. Function of pleading is to define material evidence for trial and the evidence to be produced

2. Rule 15(a) allows amendment without permission of court any time before responsive pleading is filed. 
a) Very liberal rule, courts like parties to be able to amend their pleadings

3. Three basic parts

(1) Rule 15(a): the basic rules

(2) Π has a right to amend once before ∆ serves her answer

(a) Note: a motion is not an answer
(3) ∆ has a right to amend once within 20 days of serving her answer

(4) If there’s no right to amend, you seek leave of court (ask the court for permission)

(a) “Amendment shall be freely given when justice so requires”  

(5) “Actual prejudice” usually required
b) Answer to amended pleading must be filed within the time left or ten days (whichever is longer)
c) Rule 15(b), Variance

(1) The evidence at trial does not match what was pleaded

(2) Cannot be raised until at trial

(3) If the other side does  not object, that evidence comes in and it is treated like it was always pleading and at the end, amend to conform to the evidence

(4) If the other side objects or the evidence is inadmissible, the party can seek leave to amend to add the additional claim or defense

d) 15(c), Amend after the statute of limitations has run

(1) “Relation back” – treat the amended pleading as though it was filed when the original was filed

(a) If the amended pleading involves the same transaction, occurrence, or conduct as the original

(b) 15(c)(3)

(c) When joining a new ∆

4. Rule 15 attempts to bring the case closer to adjudicating on the merits, but if it will grossly prejudice one party or the other, it may defeat that purpose

a) Fairly liberal policy
5. Cases

a) Beeck v. Aquaslide (1977)
(1) Π sued ∆ for injuries sustained while using waterslide allegedly manufactured by ∆. ∆ initially admitted that he manufactured slide. More than a year after admission and statute of limitations has run on Π’s personal injury claim arising from accident, ∆ checks out slide himself and realizes it’s a knock-off not manufactured by his company. ∆ moves to amend his answer to deny manufacture of slide. Trial judge allows amendment because ∆’s initial answer was based on good faith on conclusions of 3 insurance investigators and Π hasn’t shown that he would be unable to recover from actual manufacturer of slide. Jury trial was held on issue of manufacture. Jury held for ∆, and Π appealed.
(2) Court allowed amendment, focusing on the balancing of the prejudice to each party

(3) The defendants amended their answer, the plaintiff therefore had no case

(a) But the Π would be able to seek recourse elsewhere, and that tipped the scales of prejudice in the direction of the ∆
(4) Court of appeals holds that trial judge did not abuse discretion by allowing ∆ to amend. Leave to amend should only be denied when granting it would result in “actual prejudice” to the other party and burden is on the other party to show such prejudice. 
(5) This case shows the balance of equities. Courts allow amendment whenever it facilitates adjudication on its merits. If mistake could have been prevented and results in prejudice to other party, amendment likely won’t be allowed. If prejudice on both sides is equal, then courts focus on culpability of parties in making amendment necessary.
b) Moore v. Moore (1978)
(1) Question whether the court should have permitted an amendment to assert counterclaims for custody, child support, separate maintenance, and counsel fees

(2) Court weighed out each claim separately, in light of knowledge of each party, evidence presented, notice and consent (actual and implied), and whether the parties objected to certain evidence or statements

(a) All of the claims relating to the child were allowed, however the separate maintenance claim was not within the contemplation of the father and did not allow for the amendment

(3) The amendments were necessary for collateral estoppel concerns
(a) Res judicata works differently in child custody suits

(4) Rule 54(c) “Every final judgment shall be grant relief to the party in who’s favor it is entered, even if the party has not demanded such a relief in the party’s pleadings”

F. Policing the Pleadings

1. Rule 16 – the pretrial conference

a) Works to ensure that all involved parties are on the same page re: the actual trial (script)

2. Rule 11- allows for sanctions for misconduct within the pleading process

a) Major change from 1980-1983 to make rule 11 work to sift out the meritorious claims from the frivolous claims

b) New provisions:

(1) Potential sanctions apply to every paper filed

(2) Require reasonable pre-filing investigation

(3) Must be some valid basis for the claim, measured against an objective standard of reasonableness

(4) Cannot file a good claim for a bad purpose

(a) Pure heart empty head concerns

(5) Actual sanctions were expanded

c) In 1993, the Advisory Council made further changes (there had only been 80 rule 11 cases since 1983 amendments)

(1) Shift back to a slightly more lenient guidelines to be less stringent and chilling

(2) Didn’t want to counter effect the purpose of Rule 8 to allow for simple and plain pleadings

(3) Substantive change, instead of courts looking at the pleadings, they impose sanctions on the parties
d) Current language

(1) 11(a) - Signature required on every pleading, motion, and other paper filing

(a) Lawyer must make “reasonable inquiry” before signing pleadings, defined on a case by case basis (not necessarily done in bad faith, but if the lawyer should have done further investigation and didn’t,  they can still be slapped with Rule 11 sanctions)
(2) 11(b) lists the violations that result in sanctions

(a) The pleading “is not being presented for any improper purpose, such as to harass or to cause unnecessary delay or needless increase in the cost of litigation”
(b) “the claims, defenses, and other legal contentions therein are warranted by existing law or by a nonfrivolous argument for the extension, modification, or reversal of existing law or the establishment of new law”
(c) “the allegations and other factual contentions have evidentiary support, or if specifically identified, are likely to have evidentiary support after a reasonable opportunity for further investigation or discovery”
(d) “the denials of factual contentions are warranted on the evidence or, if specifically so identified, are reasonably based on a lack of information or belief”
(3) 11(c) – sanctions

(a) By motion of the opposing party

(i) Safe harbor – 21 days to fix mistake

(b) Initiated by court

(i) No need for safe harbor; courts will not initiate frivolous sanctions

(ii) Sanctioned party must show cause as to why it violated 11(b)

(4) 11(d) – not applicable to discovery (Rule 3 governs those sanctions)

e) Cases

(1) Surowitz v. Hilton (1966)
(a) Stockholders’ derivative suit brought by an elderly Polish immigrant with very limited understanding of the English language.  Son-in-law prepared and signed the complaint, Π verified only on faith in her son-in-law’s advice.  ∆, having shown by oral deposition of the Π that she could not have sworn to the accuracy of the complaint, moveed to uismiss it as sham, and the District Court granted the motion. 
(b) Justice Black held that the verification was sufficient and that the trial should proceed.  He found no evidence that the Π was filing the type of “strike suit” that the verification requirement was designed to foreclose.  
(c) “get away from the some of the old procedural booby traps which common law pleaders could set to prevent unsophisticated litigants from ever having their day in court”

(d) Rule 23 mandates that the party filing the claim fully understands the allegations and signs the complaint to verify.
(i) “We cannot construe Rule 23 or any other one of the Federal Rules as compelling courts to summarily dismiss, without any answer or argument at all, cases like this where grave charges of fraud are shown by the record to be based on reasonable beliefs growing out of careful investigation.”

(ii) Shareholder derivative action

(e) Test for verification

(i) Was the complaint filed in good faith?

(ii) Was there sufficient investigation to prove merits of the complaint?

(f) Purpose was to protect the “little guy” from the “big corporation”

(g) Substance v. administrability of various interpretations of the rule

(2) Hadges v. Yonkers  (1995)
(a) Rule 11 sanctions for fraudulent affidavits and misstatements

(b) Safe harbor clause was not allowed in this case
(c) Sanctions were held to be an abuse of the court’s discretion

(d) Need to balance out the purposes of Rule 11 to create incentives for good behavior (H had not acted in bad faith and imposing a sanction would not have furthered this purpose) and attempting to curb sloppy behavior in pleadings (H and his lawyer had been sloppy and the mistakes were glaring oversights, imposing sanctions would have further this purpose)

VII. Discovery

A. Federal Rules are liberal: there are no surprises in federal court!

1. Extremely broad provisions

2. “Any matter, not privileged, which is relevant to the subject matter involved in any pending claim”
3. Does not necessarily need to be admissible, jus related to
a) “Relevant information need not be admissible at the trial if the discovery appears reasonably calculated to lead to the discovery of admissible evidence”

B. Purposes

1. Facilitate issue framing (shift away from pleadings)

2. Facilitate summary judgment (if there is no evidence on a crucial piece of the litigation, the case won’t fill up dockets)

3. Facilitate settlements

4. Eliminate surprises at trial (properly present the issues for the judge and jury to make a valid decision)

C. Required Disclosure, Rule 26(a)

1. Requires that you cough up information even though no one has asked

2. Three types of required disclosure

a) 26(a)(1): Initial disclosure

(1) People with relevant information

(2) Documents

b) 26(a)(2): Experts

(1) Testifying experts disclosed at least 90 days before trial, together with a report 

(2) Non-testifying experts may be subpoenaed upon showing of “exceptional circumstances” (Rule 26(b)(4)(B)); same reasons as protection for work product

c) 26(a)(3): Pretrial disclosure

(1) What will be produced at trial

3. Rule 26(a)(1)(D) allows discovery of “any insurance agreement under which any person carrying on an insurance business may be liable to satisfy any part or all of a judgment which may be entered in the action or to indemnify or reimburse for payments made to satisfy the judgment”

4. Rule 26(b)(1) – names of witnesses

a) Allows discovery of “the identity and location of persons having knowledge of any discoverable matter”

5. Rule 26(b)(3) – statements by witnesses

a) “A party may obtain without the required showing a statement concerning the action or its subject matter previously made by that party”

b) Parties do have a right to depose the witness first to prevent the maker of the statement from doctoring his deposition testimony to accord with the statement if the statement is false
c) This includes non-parties as well
6. Parties have the choice to either provide actual documents or to describe the documents
7. Rule 26(c) grants protective orders
a) Generally deals with a much broader range than an objection to a specific discovery request

b) May be issued to prohibit and entire line of questioning, the use of a particular form of discovery, or the examination of a particular witness

c) “any order which justice requires to  protect a party or person from annoyance, embarrassment, oppression, or undue burden or expense”

D. Discovery Tools

1. Deposition, Rules 30 and 31

a) Sworn oral testimony

b) Depose a party or a non-party, but you should subpoena a non-party or else they are not required to show up

c) Expensive

2. Interrogatories, Rule 33

a) Written questions answered in writing under oath

b) Only for parties

c) May take up to 30 days

3. Request to produce, Rule 34

a) Documents, widgets, etc.

b) Parties or non-parties, but the non-party again should be served a subpoena

4. Medical exam, Rule 35

a) MUST get a court order

b) Make take exam of party or someone in the party’s legal control
c) Concern here is invasion of privacy – due to privacy/harassment concerns, standards are more stringent.

d) Administrability argument – in general privacy concerns outweigh discovery concerns when it comes to examinations. For Rule 35, we don’t let it go forward because more often than not intrusiveness will be a concern.

e) Schlagenhauf holds there must be an affirmative showing that the issue is a real issue.

f) Good cause is an invitation to balance need of the party seeking the examination against the consequences of forcing the party to submit to the examination (thus intrusiveness of examination is relevant to determining whether there is a good cause).

g) The need for the information is a product of two factors. One is whether you can get the substantial equivalent elsewhere without the examination. Another is the centrality of this issue to the case.
5. Request for admission, Rule 36
a) Only sent to parties

b) “Admit or deny the following…”

6. Discovery sanctions governed by Rule 37
a) Against persons who behave unreasonably in the discovery process

b) Parties must attempt to resolve problems before seeking an order for the court compelling production of the information

7. Subpoenas are governed by Rule 45

a) Rule 45(c) grants orders of protection against subpoenas

b) Subpoena non-parties to compel compliance with discovery requests
E. Scope of discovery

1. Questions to ask:
a) Is the material subject to the initial disclosure provisions of Rule 26(a)(1) or the pretrial disclosure provisions of Rule 26(a)(3)?
(1) If so, it is discoverable.
(2) If not, move to b
b) Is the material relevant to the subject matter involved in the pending action?
(1) If so, move to c
(2) If not, discovery will not be allowed.
c) Will the material be admissible at trial?
(1) If so, move to d
(2) If not, discovery will not be allowed unless the information sought appears reasonably calculated to lead to the discovery of admissible evidence.  Then move to d.
d) Is the information sought privileged?
(1) If so, then discovery is not allowed (unless the privilege is waived)
(2) If not, then move to e.
e) Is the information outside of the work product immunity?
(1) If so, move to f.
(2) If the material is within the qualified work product scope of immunity, discovery is allowed only if there is a showing of substantial need of the material and an inability to acquire it by other means without undue hardship.  If that showing can be made, move to f.
(3) If the material falls under the absolute work product doctrine, then it is generally not discoverable at all.
f) Is the material composed of facts and/or opinions held by experts?
(1) If so, discovery may or may not be allowed.
(2) If not, move to g.
g) Is the material sought for the purpose of discovering whether the other party has evidence designed to impeach the discovering party’s credibility?
(1) If so, the material may or may not be discoverable.
(2) If not, the material is probably discoverable.
2. Discover anything relevant to a claim or defense of any party

a) Narrower scope – used to be anything relevant to the case

b) “Relevant” = reasonably calculated to lead to admissible evidence

(1) Broader than admissible

3. Privileged matter is not discoverable
a) Protected (attorney client, doctor patient, spousal) confidential communications

b) “Qualified” = any trial preparation material that may be discoverable if need shown
c) “Absolute” = related to subjective legal thoughts and never admissible
4. Work product

a) “Trial preparation materials”, Rule 26(b)(3)
b) Material prepared in anticipation of litigation

c) Immune from discovery

d) Does not have to be generated by an attorney

e) Avoids the parasite problem

f) However, it can be overridden if you can show:

(1) Substantial need

(2) Not otherwise available

g) Certain things are absolutely protected (regardless of the above)
(1) Mental impressions

(2) Conclusions

(3) Opinions

(4) Legal theories

F. Cases

1. Kelly v. Nationwide Mutual

a) The information sought in discovery must be relevant to the issue in action.  Privileged information that would not be admissible in trial is not admissible in discovery

2. Grant v. Huff

a) 1993 Amendments allowed for insurance information prior to a discovery request

VIII. Pretrial Management

1. Rule 16

2. 16(b): Scheduling conference – within 120 days after ∆ is served

3. Must schedule:

a) Join parties and amend pleadings

b) File notices

c) Complete discovery

4. Schedule may be modified with good cause

5. 16(a) – admits other pretrial conferences

6. 16(c) – actions the courts can take as managers
B. Cases

1. Kothe v. Smith 
a) Π brought malpractice suit. At pretrial conference, judge directs counsel for both sides to conduct settlement negotiations, recommends case be settled for $20,000 to $30,000, and warns parties that if they settle for close figure after trial begins he will sanction the dilatory party. Case settled day after trial begins for $20,000. Judge sanctions ∆ (but not Π) for waiting until after start of trial to settle for sum within judge’s range. ∆ appeals, and appeals court overturns the sanctions.

b) Sanction was abuse of trial judge’s power under Rule 16. Sanctions for failure to act in good faith at settlement conference were “not designed as a means for clubbing parties into an involuntary compromise.” At settlement conference ∆ had no reason to believe Π might settle for $20,000, and should not have to bid against himself (up from $5,000). Also, ∆ and his lawyer were within their rights to change opinion once trial started, since Π’s performance on witness stand was important new fact not available at settlement conference.

c) If Judge Sweet had sanctioned both parties, court may not have overturned the sanctions. His reasoning for only sanctioning one side (that insurance company representing ∆ is a repeat player) isn’t terribly persuasive, because Π was probably represented by a repeat player as well.
d) Game of chicken
IX. Pre-Trial Adjudication

A. Burdens of proof

1. Burden of production – putting enough evidence on a question to make it an issue
2. Burden of persuasion – ultimately persuading trier of fact that you should prevail on this issue
a) Party bears the burden of persuading trier of fact that she is entitled to win by the appropriate standard. Party must meet the burden of persuasion when it produces enough evidence to convince the jury. This is a question of fact to be decided by jury.

3. Standards of Proof: Standard of how certain we want jury to be about conclusion
a) Beyond a reasonable doubt (toughest standard, used in criminal cases because liberty is at issue)
b) Clear and convincing (intermediate standard)
c) Preponderance of evidence (more likely than not)
4. Burden of pleading always carries with it the initial burden of production
5. Π has initial burden of persuasion – establishes a prima facie case – burden shifts to the ∆
6. Both burdens are not always on the same party

7. Wigmore diagram (when Π has burden of production)
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           Dismissed in favor of ∆                    Goes to jury                   Summary judgment for Π

B. Rule 41(a) – voluntary dismissal, Rule 41(b) involuntary dismissal
C. Rule 56 - Summary Judgment
1. Π has met minimal burden to plead the elements of compensable claim, but cannot prove one or more of those elements, judge favors either the Π or the ∆ without trial
2. There is no “genuine issue of material fact” in the lawsuit, then the moving party might be entitled to judgment as a matter of law

3. Occurs any time prior to trial
4. Partial summary judgment – only on a single issue, not the entire case

a) Shortens and simplifies the case

5. Features of the process:

a) Purpose – eliminate factual contention for which there is no genuine basis

b) Tools – any evidentiary materials is admissible

6. 56(e) imposes requirements on affidavits – no hearsay

7. Π can make a rule 56 motion 20 days after filing, ∆ anytime

a) Up until the start of trial

8. Court can look at evidence
9. 56(c) ( moving party must show that there is no dispute on a material issue of fact and that she is entitled to judgment as a matter of law
10. Weeding out cases where you do not need a trial
a) Only reason to ever go to trial is to resolve a question of fact
11. Parties proffer the evidence to the court
a) Affidavits
(1) Must rely on personal knowledge, not hearsay (only information that would be admissible at trial)
b) Discovery
c) Admission of allegation
(1) Failure to deny an allegation in answer
12. Most courts will “bend over backwards” to avoid summary judgment
13. Three major cases in the mid-80s sent a signal to the trial courts to say that it’s ok to grant summary judgment
14. Key issues
a) ∆ can move for summary judgment by arguing that the Π lacks evidence supporting an element of her claim
(1) ∆ does not have to produce evidence
(2) Forces Π to set out evidence or else she will lose on summary judgment
b) If the judge sees one inference from the facts as more likely than another, she can enter summary judgment on that issue
c) Still discretionary
d) Rarely granted for the party with the burden at trial (tougher for Π to win)
e) Usually tougher in tort than in contract cases
f) Never resolve disputes of fact on summary judgment
(1) Priests’, rabbis’, and nuns’ affidavits v drug addicted swindlers’ and hos’ affidavits does not matter
15. Cases

a) Anderson v Liberty Lobby  (1986)
(1) Liberty Lobby filed libel suit for column published about it. Elements of libel claim are 1) publication of 2) defamatory statements 3) that cause injury 4) and are false 5) with actual malice (knowledge of falsity, or reckless disregard for falsity). After discovery, ∆ moved for summary judgment on ground that Π could not prove by “clear and convincing evidence” that ∆ acted with actual malice. ∆ submitted affidavit from author detailing how much time he spent researching and writing. Π attacked sources used by author.

(2) Standard for summary judgment should be same as at trial. Makes no sense to say a jury could reasonably decide for either party without some benchmark as to what standards govern its deliberation.

(3) Evidence here was strong enough to survive a preponderance of the evidence standard, but this was a free speech case and needed to survive a clear and convincing standard, which it could not

(4) Function is akin to an “early” directed verdict – ask the same questions, use the same standards

(a) The difference is paper evidence v. live evidence

(5) Becomes a balance between efficiency and 7th amendment rights

(6) Brennan’s Dissent: If Π presents evidence supporting all elements he needs to prevail on claim, Π makes out prima facie case and SJ must fail regardless of burden of proof. It is up to the fact-finder to determine whether evidence is “clear and convincing” or proves a point only by a preponderance of evidence.

b) Adickes v Kress (1970)
(1) Π, a white teacher, sat with black students in Mississippi restaurant in 1964. Π was refused service and arrested outside on charges of vagrancy.  Π sues, alleging that refusal of service and subsequent arrest were result of conspiracy between ∆ and police. ∆ moves for summary judgment, trial court grants. Supreme Court reverses.

(2) ∆ has burden of submitting evidence to prove absence of genuine issue of fact. 
(a) ∆’s evidence did not deny presence of police in restaurant or police consulting with waitresses on whether to serve Π. Court says that if police were in restaurant, jury can decide whether sequence of events supports conspiracy allegation. Even though Π will have burden of persuasion on conspiracy charge at trial, ∆ still bears initial burden to show cop was not in restaurant to prevail on summary judgment motion.

(3) Advisory Committee notes – “Where the evidentiary matter in support of the motion does not establish the absence of a genuine issue, summary judgment must be denied even if no opposing evidentiary matter is presented.”

(a) Because the ∆ did not meet the initial burden of establishing the absense of a policeman in the store, Π was not required to come forward with suitable opposing affidavits.

(4) If there’s no evidence on the record and the nonmoving party will carry the burden of persuasion at trial, then the moving should get summary judgment unless the nonmoving party can produce some evidence.

c) Celotex v Cartrett (1986)
(1) Π claimed to have been injured by exposure to asbestos manufactured by the ∆; after discovery, ∆ moved for summary judgment on the grounds that there was no evidence in the record that any of ∆’s products caused injury, an issue which the Π would clearly have the burden of persuasion at trial.  ∆ did not produce affidavits, depositions, or other independent information in support of the proposition that its products were not the ones that caused Π’s injuries – simply pointed out that the Π had no evidence implicating ∆’s products.  
(a) “Prove it” motion. 
(2) Celotex overrules Addickes.  (Note: neither Rehnquist or Brennan’s opinion, however, acknowledges that it is overruling Addickes.)
(a) “We find no express or implied requirement in Rule 56 that the moving party support its motion with affidavits or other similar materials negating the opponent’s claim”
(3) The party opposing the summary judgment motion may enter evidence that conforms with the requirements of 56(c) to refute the motion.
(a) “When a motion for summary judgment is made and supported as provided by in this rule, an adverse party may not rest upon the mere allegations or denials of the adverse party’s pleadings, but the adverse party’s response, by affidavits or as otherwise provided for in this rule, must set forth specific facts showing that there is a genuine issue for trial”

(4) Question whether the evidence presented was admissible to survive the summary judgment motion

(a) The burden of the moving party may be discharged by showing that there is an absence of evidence to support the nonmoving party’s case

(b) If the moving party meets its initial burden, then look to whether the nonmoving party responded with enough to survive the motion

(c) Initial burden on moving party is only to attack the formal evidence in 56(c) form

(d) Footnote pg 332: to fight a summary judgment motion the nonmoving party must:

(i) Produce evidence that wasn’t already there

(ii) 56(f)

(iii) Show that the moving party overlooked evidence

(e) Language – look to what 56(c) specifies

(f) Policy – administrability, fighting about what is party of discovery record and what isn’t, makes evidence easily identifiable

(5) Under Rehnquist’s opinion, Π’s options with respect to this motion are:
(a) Produce evidence
(b) 56(f) motion
(c) Evidence that already exists in the record under Rule 56(c)
(6) “Regardless of whether the moving party accompanies its summary judgment motion with affidavits, the motion may, and should, be granted so long as whatever is before the court demonstrates that the standard for the entry of summary judgment, as set forth in Rule 56(c), is satisfied”
(7) “We find no express or implied requirement in Rule 56 that the moving party support its motion with affidavits or other similar materials negating that opponent’s claim” 

(8) “The burden on the moving party may be discharged by “showing” – that is, pointing out to the district court – that there is an absence of evidence to support the nonmoving party’s case”

(9) Under Brennan’s opinion, Π has three options with respect to ∆’s motion:
(a) Produce evidence
(b) 56(f) – defer ruling on the motion so that you can get evidence, or deny motion if it’s early and allow party to bring it up later
(c) Evidence already exists in the record – can rehabilitate it
d) Could reconcile Adickes and Celotex by looking only at evidence in the formal discovery record

(1) The T.R. Hoff evidence was NOT in 56(c) form and therefore Celotex met their initial burden by showing that there were no genuine issues on the record (had T.R. Hoff been in 56(c) form, then perhaps Celotex would have had to provide further evidence to attack it)

(2) The deposition that a student had seen a police officer in the store (in Adickes) WAS in 56(c) form and therefore Kress had to directly attack that piece of evidence with an affidavit (etc.) to survive the summary judgment.
X. Trial
A. Right to a jury trial
1. Juries resolve disputes of fact, including damages
2. The judge decides the law
3. Federal court – 7th amendment preserves your right to a jury trial (State court – 5th amendment)
a) Preserves the right to jury at law but not equity
b) Whether you can have a jury trial today is determined by the common law of England as of 1791
c) Rule 38(b), you must demand your jury in writing (if you fail to make the demand in writing in accordance with 38(b) you may waive that right)
d) Separate law and equity courts merged in 1938
(1) Different re: remedies
(a) Legal remedies typically damages ($$)
(b) Equitable remedies available when the legal remedy is inadequate
(i) Injunction
(ii) Specific performance
(iii) Rescission
(iv) Reformation
e) What if the claim involves damages for both legal and equitable relief?
(1) Prior to 1959, you would not necessarily have the right to a jury (court would determine the center of gravity of the case)
(2) After 1959, determined issue by issue
(3) If an issue of fact underlies both law and equity, you get a jury
(4) Generally, we try jury issue first
4. Jury selection governed by rule 48
B. Judgment as a matter of law
, 

1. As a matter of law, the nonmoving party hasn’t shown enough facts to prove their case

a) “If during a trial by jury a party has been  fully heard on an issue and there is no legally sufficient evidentiary basis for a reasonable jury to find for that party on that issue, the court may determine the issue against that party and may grant a motion for judgment as a matter of law against that party with respect to any claim or defense that cannot under the controlling law be maintained or defeated without a favorable finding on that issue” (Rule 50(a)(1))

2. Motion can be made anytime after an opposing party has entered all evidence on a particular issue

3. Tests:

	FELA/State
	Nonmoving party ONLY

	Federal
	Nonmoving party

Uncontested and unimpeached evidence of the moving party

	Currie
	All evidence


a) Courts must always interpret evidence in the light most favorable to the nonmoving party, but the question then becomes which body of evidence to look at

b) Becomes a rules v. standards issue

c) Most courts use the Federal test

(1) Over-inclusive test better to protect the jury function

(2) Addition of clarity makes it easier for a reviewing court to look at what the trial court did

4. Directed verdict, Rule 50(a)
a) Takes the decision away from the jury – doesn’t happen very often
b) Standard
(1) Reasonable people could not disagree on the result
(2) Look at the evidence at trial
(3) Nothing for the jury to do
(4) Like summary judgment, but looking at evidence at trial
5. After the jury returns a verdict, JNOV, Rule 50(b)
a) JNOV, judgment notwithstanding the verdict
b) Exactly the same standard, but it comes up after the case has already gone to the jury
c) They reached a decision that reasonable people could not reach
d) JMOL motion at the close of all evidence is a prerequisite
(1) Under Slocum, you must made a directed verdict motion to get a JNOV

e) Need to apply an objective proxy by which to judge jury’s rationale

f) Thinking they were wrong is not enough to take the verdict away – only irrational decisions are wrong in light of the process

6. Why ever grant a JNOV? 

a) The jury might do the right thing

b) If overturned on appeal, easier to reinstate the jury verdict as opposed to a retrial 

7. Policy concerns

a) Juries are allowed to be wrong.  They aren’t allowed to be irrational.  

b) Any test will be over-inclusive because courts will take cases from jury where they came to the wrong decision based on rational/proper deliberations.

c) Paradoxically, every test will be under-inclusive because juries will come to decisions based on improper prejudice, but because evidence is strong enough to support the finding, we won’t know decision was based on unfair prejudices.

d) The goal is to tailor or objective test as best we can to minimize both over-inclusiveness and under-inclusiveness.

8. Cases

(1) Denman v Spain (1961)
(2) Π  sues ∆’s estate to recover for injuries suffered in car accident. Π alleges ∆ negligently operated car.  Issue went to jury with evidence from Π and none from ∆. Jury ruled for Π. Π appeals from JNOV.
(3) Head-on collision on two-lane road. Two survivors remember nothing of crash. No skid marks or useful photos. Two witnesses were passed by ∆’s car traveling between 70 and 80mph. Both said that ∆ got back in his lane after passing them and did not cross line. Π contends that jury could reasonably conclude from evidence that ∆ drove at negligent speeds, and was seen in the wrong lane.

(4) Court says that one could reach several conclusions about how accident may have happened. Verdicts cannot be based on mere speculation. Π has not met burden of proving by preponderance of evidence that ∆ caused collision.
b) Lavender v Kurn (1946)
(1) Π’s estate alleges Π, employee of ∆, was killed as a result of ∆’s negligence. Π received fatal blow to back of head. Π claims he was hit by a swinging mail hook on train. ∆ contends that Π was murdered by one of the hoboes in the area. Jury found for Π. Appellate Court reversed.

(2) Burden of persuasion doesn’t directly affect DV/JNOV, but it can make it harder
(3) Supreme Court reverses, reinstating verdict for Π. Inference that Π was killed by hook isn’t so unsupported by facts or so unreasonable as to warrant taking from a jury.  It would be an invasion of jury’s historic function to weigh conflicting evidence, judge credibility of witnesses, and arrive at different conclusion from jury.

(4) Court makes this an easy case: The legal standard they apply is that only when there is a complete absence of probative facts to support the conclusion reached does a reversible error occur.
(5) “Whenever facts are in dispute or the evidence is such that fair-minded men may draw different inferences, a measure of speculation and conjecture is required on the part of those whose duty it is to settle the dispute by choosing what seems to them to be the most reasonable inference.  Only when there is a complete absence of probative facts to support the conclusion reached does a reversible error appear.  But where, as here, there is an evidentiary basis for the jury’s verdict, the jury is free to discard of disbelieve whatever facts are inconsistent with its conclusion.”

(6) Court applied FELA test: if there is evidence for Π, jury is free to disbelieve or ignore defense evidence and find for Π.

c) Rogers v Missouri Pacific (1957)
d) Hartwig v Kanner (1990)
C. The Trial
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D. Motion for a New Trial

1. Policy concerns

a) Due process – fair trial procedure

b) Result is substantially unfair

2. Conditional grants

a) Grant a new trial unless the Π agrees to tkae less damages = Remittitur

b) Grant a new trial unless the ∆ agrees to pay more = Additur

(1) Not allowed in federal courts

3. Entire case
4. Partial new trial
5. A new trial may be granted “unless refusal to do so appears inconsistent with substantial justice.”  “The court must disregard any error or defect in the proceeding which does not affect the substantial rights of the parties” (Rule 61)
6. Almost limitless grounds
a) Error (that was not harmless)

(1) Evidence admitted that should not have been

b) New evidence discovered

(1) Could not reasonably have been discovered earlier

(2) Only get 10 days

(a) More commonly make a 60(b) motion for relief from judgment

c) Verdict is defective in some sense

d) Against the weight of the verdict

(1) Compromised verdict (i.e. contributory negligence in a comparative negligence jurisdiction)

e) Prejudicial conduct by party, witness, or counsel
f) Juror misconduct
7. Courts not usually willing to grant new trials

a) Generally sense of protecting the jury function

b) Need a reason to doubt the fact finding of the jury

8. Appeal from an order for a new trial is not appealable – it is a final judgment
9. Cases

a) Magnani v Trogi (1966)
(1) Incoherent jury verdict
(2) On review, the trial judge was not found to have abused his power to grant a new trial because the jury verdict was not conclusive
b) Robb v John C. Hickey (1941)
(1) Comparative jurisdiction verdict in a contributory negligence jurisdiction
(2) Courts can “mould an informal verdict to render it formal, effective and to coincide with the substance of the verdict as agreed upon and intended by the jury, but this power is only exercised where the real purpose and intent of the jury clearly, sufficiently, and convincingly appears.  Where, as here, the verdict is uncertain or ambiguous, it cannot be moulded”
c) Hukle v Kimble

d) Aetna v Yeats (1941)
(1) Insurance refused to cover because Yeatts was performing an illegal abortion.
(2) New trial because the verdict is against the weight of the evidence
(3) Different test for DV/JNOV (no reasonable jury could find for the nonmoving party, credibility calls) vs. new trial (against the manifest weight of the evidence)

XI. Appeal 
, 

XII. Preclusion
A. Res Judicata

1. Claim preclusion

2. The thing is adjudicated, narrow concept (a.k.a. claim preclusion)

3. Merger and bar – all your rights are merged in judgment, therefore bars any further litigation
a) Under the rule of merger, if the Π wins the first action, his claim is “merged” into his judgment.  He cannot later sue the same ∆ on the same cause of action for higher damages.

b) Under the doctrine of bar, if the Π loses his first action, his claim is extinguished, and he is barred from suing again on that cause of action.

4. Full faith and credit clause 

5. Stare decisis – makes a ruling of previous cases binding

a) Knowledge of the law

b) Uniform predictable rules

c) Can’t be absolute, option to argue does exists

6. Finality interests

a) Fairness to parties

b) Economy to parties

c) Judicial economy
7. Efficiency requirements are not justified if achieved at the expense of fairness to parties in presenting meritorious claims

a) Since amendments are liberally allowed in the first suit,  more often than not parties would have had ample opportunity to litigate
8. “One bite at the apple”
9. Three requirements:
a) Both cases were brought by the same claimant against the same defendant
b) The first case must have ended in a valid final judgment on the merits
(1) Almost every judgment is on the merits for these purposes except if based on jurisdiction, venue or indispensable parties.
(2) Rule 41(b), involuntary dismissal
(a) Semtek, 2001 expanded list
c) Both cases involve the same claim 
(1) Majority view ( claim is all rights arising from the transaction or occurrence
(2) Claims need not have actually been litigated to be barred in a later action; they need only have been available to the Π in the first suit
10. A claim may include more than Π actually chose to state in his complaint.  Π cannot “split” his claim – if he sues upon any portion of a claim, the other aspects of that claim are merged in his judgment if he wins, and barred if he loses.

11. Under Rule 41(b), there are some dismissals which do not result in bar

a) Lack of jurisdiction

b) Improper venue

c) Failure to join an indispensable party

d) If the court specifies
12. Cases

(1) Rush v. City of Maple Heights  (1958)
(2) Π was injured on fall from motorcycle and sued for poor maintenance of city streets. She obtained $100 for damage to motorcycle. Then she brought damage for personal injuries in another suit. Court held that the city was collaterally estopped on the issue of negligence, so the only issue was damages. The damage award was $12,000. OH Supreme Court reverses.

(3) Personal and property damage resulting from the same accident are both concluded in the first action; further claims are barred by res judicata

(4) Vasu: Previous Ohio case which stated that damage to property and to person are different rights, and thus different causes of action.

(a) Alternate holdings in the case (Ohio headnotes)

(i) Preclusion turns on the identity of parties (not necessary the same occurrence)
(b) Ohio Supreme Court says that the statement that damage to property and person are different rights is just dictum. Vasu held that an indemnitor could bring a separate action than the injured party. The court says that the holding should be the narrower of the two, and stating that an indemnitor can bring a separate action than the injured party is narrower. 
(5) Mathews v New York Racing  (1961)
(6) Π split claims – there is really no good reason for attempting this

(7) Res judicata is controlled by the Π’s choices – once you have made your choices (1 party v all parties, 1 forum v all forums) you’re “stuck” with it

(a) “He does not get another day after the first lawsuit is concluded by giving a different reason than he gave in the first for recovery of damages for the same invasion of his rights”

b) Jones v. Morris Plan Bank (1937)
(1) Jones bought a car from Parker, payments due monthly over the course of 12 months. It also included an acceleration clause – if you don’t pay on time, all the money becomes due at once. Also, it is a conditional sales contract – until all payments made, Parker owns title to car. Parker gives title to Morris Plan Bank. Jones misses two payments. When they’re about to freeze his bank account, Jones pays. After that he misses another month and Morris decides to take back the car.

(2) If the action rises from one indivisible set of facts, then future claims will be precluded
(a) “One of the principle tests in determining whether a demand is single and entire, or whether it is several, so as to give rise to more than one cause of action, is the identity of facts necessary to maintain the action.  If the same evidence will support both actions, there is but one cause of action.”

Test for Res Judicata:

Same Π and Same ∆

Valid Final Judgment

Same Claim (Transaction or occurrence Test)

B. Collateral Estoppel

1. Issue preclusion

2. Doesn’t preclude the whole suit, rather compels the court to make the same finding on the identical issue that the first court made

3. Applies in cases that are otherwise irrelevant to first case

a) Different cases with one fact in common
4. Policy concerns:
	BENEFITS
	COSTS

	Finality interests


Judicial economy


Fairness to parties
	Excessive litigation

	Inconsistent judgment (prevents)
	Perpetuate mistakes


5. Protects parties who might not have argued a non-dispositive issue as strongly because they were focusing on other issues.

6. Preclusion must be raised by the party seeking benefit

7. Only collaterally estopped if during the first trial it was foreseeable that the issue might be relitigated in the second trial

a) Would be unfair to make it binding
8. Can be used defensively (by the ∆ as a shield) or offensively (by the Π as a sword)
9. Party A may assert collateral estoppel (strongest to weakest)
 B v A, B v A
Defensive

A v B, B v A
B v A, A v B
Offensive

A v B, A v B
a) Arguments for allowing defensive stronger than those for allowing offensive

(1) Could be unfairly prejudicial to estop the ∆ 
10. Five requirements
a) First case ended in a valid final judgment on the merits
b) Same issue was actually litigated and determined
(1) Differs from res judicata here
c) Issue was essential to the judgment
d) Parties who can be bound by collateral estoppel
(1) Only against someone who was a party or in privity with a party in first case
(2) A stranger who was not a party or in privity with a party in the first action can never be bound by collateral estoppel.
e) Parties who can benefit from collateral estoppel
(1) Mutuality – historically, only used by somebody who was a party in the first case
(2) Trends have been to allowing non-mutual collateral estoppel
(a) Courts typically no longer recognize the general principle of mutuality (see Bernhard)
(3) Doesn’t violate due process
(4) Non-mutual defensive (person asserting is a ∆ in the second case and was not a party in the first case)
(a) A v B, A loses

(b) A v C?
(5) Non-mutual offensive (person asserting is Π in second case and was not in the first case) 
(a) A v B, B loses

(b) C v B?
(c) Might be prejudicial to the ∆

(i) Incentive to litigate?

(ii) Ample procedural opportunities?

(iii) Fair forum in the first suit?

(iv) Issue of law or fact?
11. In most jurisdictions, settlement has no collateral estoppel effect
12. Cases: Same issues
a) Commission of IRS v Sunnen (1948)
(1) Taxpayer assigns royalties to his wife and reports them as her income. He probably did this because if the money were taxed as his income, it would be in a higher bracket. The government sues, alleging that it is invalid to give the royalties to his wife but the court finds for ∆ under the 1928 agreement. The agreement expires and ∆ creates another agreement. The government sues again and the taxpayer claims collateral estoppel. It’s not res judicata because there’s a new claim with each new tax year. 
(2) Separable Facts Test
(a) “If the relevant facts in the two cases are separable, even though they be similar or identical, collateral estoppel does not govern the legal issues which recur in the second case.  Thus the second proceeding may involve an instrument or transaction identical with, but in a form separable from, the one dealt with in the first proceeding.”

(3) Cromwell v. County of Sac (1876)
(4) Π sues for four coupons attached to bonds issued by the county. The county argues that Π is collaterally estopped by an earlier action. The earlier action was a judgment in favor of county because there was evidence of fraud and illegality of the bonds. Therefore, the only persons who can redeem them are bona fide purchasers for value.

(5) Nesbit exception – (although before, same rule…thinking formalistically they’re bonds and can be resold)
(a)  .'. no res judicata
(6) Separable Facts Test – “separable even though similar or identical, no collateral estoppel”
(7) Argument based approach – there would be collateral estoppel if the Π can prove that they were part of separate acquisitions and bona fide purchaser in second transaction
(a) If they are the same fraudulent bonds, then there is collateral estoppel

(b) Under a Sunnen test, there would never be collateral estoppel here

13. Cases: Actually decided
a) Russell v Place (1876)
(1) Π has two separate bases for creation of a patent. One of them is to treat leather with fat liquor. The other is for the particular process for treating leather with fat liquor. The ∆  uses the product and the P sues for patent infringement. The ∆ says patent is invalid and P wins damages. ∆ again uses the process and P sues again. It is a second use, so no res judicata. The ∆ argues again that the patent was no good, raising the same arguments as in the first suit. The Π argues that ∆ is collaterally estopped on that issue.
(2) We don’t really know which part of the issue was actually decided in the first suit

(3) Finality here would lead to possible inconsistent results

(4) Kelley v Curtis – perpetuating mistake could be hugely unfair

b) Rios v Davis (1963)
(1) Question of whether contributory negligence should preclude issue in second suit
(2) “The finding that Rios was negligent was not essential or material to the judgment and the judgment was not based thereon.”
c) U.S. v Moser (1924)
(1) Moser retired as a captain and argued that he was entitled to retire as an admiral with ¾ of an admiral’s pay. During the civil war Moser had been a naval cadet. The question was whether being a cadet at the Naval academy counted as service during the war for purposes of the statute. The court of claims held that it did, and therefore Moser was entitled to the greater benefits.
(2) Collateral estoppel applies, and the government is bound by the earlier finding that Moser’s service at the Naval Academy falls within the statute. 
(3) While it is true that collateral estoppel effect will not be given to pure questions of law, “a fact, question, or right distinctly adjudged in the first action cannot be disputed in a subsequent action, even though the determination was reached on an erroneous application of the law or an erroneous view.”  
14. Cases: Mutuality
a) Bernhard v Bank of America (1942)
(1) Ms. Bernhard sued the executor of an estate to which she was a beneficiary, claiming that he had wrongfully take money from the deceased’s bank account and put it in his own.  It was held that the executor had been the legitimate recipient of a gift from the deceased.  Ms. Bernhard then tried to sue the bank for allowing the withdrawal.  The bank succeeded in collaterally estopping her from relitigating the issue of whether the withdrawal was legitimate.   [Action 1: B v. Cook, C wins. Action 2: B v. Bank.]
(2) No good reason for the mutuality rule

(a) A party is never burdened unless party/privity

(b) There’s no reason to hold that a party can’t benefit unless party/privity

(3) Traynor, “no satisfactory rationalization has been advanced for the requirement of mutuality.”  He stated three questions that should be addressed when determining if collateral estoppel should bar issue litigation.

(a) “Was the issue decided in the prior adjudication identical with the one presented in the action in question?”

(b) “Was there a final judgment on the merits?”

(c) “Was the party against whom the plea is asserted a party or in privity with a party to the prior adjudication?”

(i) If the answer is yes, then collateral estoppel should be used in the absence of mutuality
b) Blonder-Tongue Labs v. Univ of IL (1971)
(1) U of Illinois owns a patent for an antenna. Action 1: U of Illinois v. Winegard: Winegard wins – the patent is found illegitimate. Action 2: U of Illinois v. Blonder tongue for infringement of same patent.

(2) Must be permitted to demonstrate that he did not have a fair opportunity to litigate substantively, procedurally, or evidentiarily
(3) If mutuality not satisfied, court can say no preclusion if not litigated fully the first time

c) Parklane Hosiery v Shore (1979)
(1) Shore brought a shareholders’ derivative suit against Parklane, based on an alleged false proxy statement issued by Parklane.  After the suit was started but before it was tried, the SEC brought a suit containing the same allegations, and the trial court found in the Commission’s favor.  Shore then tried to use the verdict in the SEC case to collaterally estop Parklane from relitigating the issue of falsity of the proxy statement.
(2) By virtue of offensive nonmutual collateral estoppel, C has no incentive to join with A in the first suit
(a) May create a “wait and see” attitude

(b) Might be unfair to the ∆ 
(3) Case-by-case analysis

(a) Here, they couldn’t have joined

(b) The ∆ had every incentive to litigate to the fullest in the first SEC suit
(4) Forum choice –see footnote 15

(5) Don’t use collateral estoppel when there are varying results and tying to solve timing issues

d) Ralph Wolf v New Zealand Ins. Co. (1933)
(1) Wolffs brought an action against 9 insurers for fire damage. Each insurer had a clause making them only liable for a portion of the entire losses, based on its proportion of insurance coverage. The Wolffs then brought a second action against two of the remaining insurance companies. They had the same clause limiting them to their proportion. The question was how big a loss from the fire was suffered. The D’s say that determination was made in the earlier trial – they should only be liable for a small portion.

(2) Mutuality rule = can’t get benefit of judgment unless you would have been bound by the judgment if unfavorable

(3) Can’t be bound unless party or in privity
(a) Involved in the process

(b) Shared interests

(c) Actively litigated in first suit

(4) Fairness concern – in order to get the benefit of a judgment, you must do something to earn it

Test for Collateral Estoppel

Valid Final Judgment

Actually Litigated

Essential to ruling

Bound Parties In privity
Benefiting Parties Case by Case Analysis
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� �


� Exam tips from Emanuel (


	Make sure each ∆ has minimum contacts with the forum state (even in quasi in rem situations).


	Check for reasonable notice and opportunity to be heard.


� �





� Exam tips from Emanuel (


	First, check for complete diversity


	Amount in controversy to a legal certainty > $75,000


	Is there a federal question? (arising under, well pleaded complaint)


	Be on the lookout for supplemental jurisdiction, then look to the common nucleus of fact test


	


� Exam tips from Emanuel (


	Categorize the question


A conflict between state law and a federal policy not embodied in any statute or in the FRCP (Use Erie)


A direct conflict between state law and a federal policy embodied in a statute or in the FRCP (Supremacy Clause – federal rule applies)


An overlap but not a direct conflict (balancing test)


Key issues: outcome determinative, forum shopping, thwarting important federal policies





� “The laws of the several States, except where the Constitution, treaties, or statutes of the United States otherwise require or provide, shall be regarded as rules of decision in trials at common law, in the courts of the United States, in cases where they apply”


� Conformity Act of 1872 held that a federal court had to apply the procedures of the courts of the state in which is was sitting if no federal statute governed.


� § 2072, The Rules Enabling Act, “The Supreme Court shall have the power to prescribe general rules of practice and procedure and rules of evidence for cases in the United States district courts and courts of appeals.  Such rule shall not abridge, enlarge, or modify and substantive right.  All laws in conflict with such rules shall be of no further force or effect after such rules have taken effect.  Such rules may define when a ruling of a district court is final for the purposes of appeal under section 1291 of this title.” (1934)


� Exam tips from Emanuel ( watch for the contents of the complaint and the timing.


	If the complaint does not specify the jurisdiction, the ∆ can move for dismissal


	Make sure that the jurisdiction specified is the correct one.


	Has the 12(b)(6) motion been made before the ∆ has answered?


	Did the answer include any affirmative defenses?


	Have pleadings been served and filed in a timely manner?


	When is amendment allowed by right and when does it require leave of court?


	Look for “relation back” issues.


� §1983: “Every person who, under color of any statute, ordinance, regulation, custom, or usage, of any State or Territory, subjects, or causes to be subjected, any citizen of the United States or other person within the jurisdiction thereof to the deprivation of any rights, privileged, or immunities secured by the Constitution and laws, shall be liable to the party injured in an action at law, suit or equity, or other proper proceeding for redress”





�Appellate Review:


Abuse of discretion – mixed questions of fact and law, fair amount of deference to the trial judge, sets outer boundary on what 	courts can and can’t 	do


De novo – questions of law, aim to produce uniformity


Clearly erroneous – questions of fact, almost 100% deference to trial courts  





� Exam tips from Emanuel ( this is a technical area that depends on precise working of the FRCP


	Be alert to privileges and work-product immunity issues


	Makers of statements may automatically obtain a copy of that statement (overriding any work product 	immunity)


	Names of eyewitnesses are automatically discoverable


	Keep in mind the special rules for experts


	Distinction between parties and nonparties ( interrogatories may only be served on parties, subpoenas 	for depositions for non-parties may only set the deposition for no more than 100 miles from the 	deponent’s residence or place of business


	Medical exams are severely limited


� Exam tips from Emanuel (


	Remember to keep burden of production and burden of persuasion distinct.


Where a party moves for summary judgment, there must be NO genuine issues of material fact


	


� Adjudication as a matter of law recap:


	Based solely on pleadings and prior to discovery ( 12(b)(6)


	At the close of discovery and prior to trial ( Summary judgment, 56


	After a party has rested on an issue and prior to jury ( Directed Verdict, 50(a)


	After the jury deliberations ( JNOV, 50(b)


� Exam tips from Emanuel ( 


	The standard in JMOL is essentially whether reasonable jurors could differ as to the result – if they 	could, then the JMOL should not be granted


	The motion must be made before the jury retires.  See FRCP 50(a)(2) and 50(b)


� Exam tips from Emanuel ( Some of the more frequently used reasons for granting a new trial: improper conduct, jury misconduct, judicial error, verdict against the weight of the evidence, verdict excessive or inadequate


� Final judgment rule ( you cannot appeal until the trial court has entered a final judgment (state rules may differ), decision on the merits of the entire case


� Interlocutory appeal ( §1292(a) and §1292(b), FRCP 54(b) multiple claims/parties, FRCP 23(f) grants discretion, judge-made common law exception (collateral order rule)


� Exam tips from Emanuel (


	Watch for “claim splitting” (i.e. property damages then personal injuries”)


	Many questions involve privity, when the relationship between Π1 and Π2 is so close that Π2 will be 	treated as if she litigated in the first suit


�  “Acts, records, and judicial proceedings shall have the same full faith and credit in every court within the United States and its Territories and Possessions as they have by law or usage in the courts of such State, Territory, or Possession from which they are taken.”


� Exam tips from Emanuel 


(  Differences to spot between res judicata and collateral estoppel


	Where the first suit was between the same parties (or in privity) as the second suit and involved in the 	same claim, you’re looking to satisfy res judicata.


	Where the second suit involves at least one different party OR where the second suit involves a different 	claim, then you’re looking into collateral estoppel


( Notes for collateral estoppel


	The issue must have been actually litigated and decided; default judgment will not result in collateral 	estoppel and the issue must have been necessary to the outcome


	Questions often involve who can be bound; complete strangers can never be bound, a party found to be in 	privity can


	Questions will also often involve who can benefit; offensive and defensive nonmutual tactics, check to 	see whether the party who will be bound had the chance to actually litigate and could have foreseen that 	the second suit would come along


	





