1. Where do Land Values come from?

a. Supply/Demand Factors

i. What drives Development?

1. Independent of localities: 

a. Population Growth

b. Migration

i. Into NYC due to a reverse of suburbanization

1. Clustering of educated people

2. Changes in taste – want to be close to culture

ii. Gentrification

1. Baby boom and immigration lead to growth in NYC

2. Localities providing local public goods

a. Crime control

b. Education

c. Parks, etc.

3. Suburbanization

a. Led to filtering of housing down to working class

4. Supply of Land

a. Not portable

b. unique

c. location specific nature of regulations

d. housing not amenable to economies of scale

e. housing is very cyclical

5. Developers

a. Highly leveraged and thinly capitalized

i. ( delay = denial

b. Private External Effects and Regulatory Responses

i. Actions on a piece of land can affect the land values of those around you, this leads to regulatory responses

ii. Model of Private Transactions

1. Problems with Coasian Bargaining

a. Initial entitlement changes values

i. Value what we have more than what we could have

b. Free riders

c. Strategic holdouts

d. Strategic falsification of preferences

e. Differencesin preferences

f. Bargaining costs

g. Bilateral market gives more incentives to falsify

h. ( can lead to many market failures

iii. Models of Government

1. Public Choice Model

a. Interaction of different lobbies leads to an outcome decided on by a self-interested official

2. Majoritarian

3. Influence

a. Decisions made on basis of strength of arguments made by interested parties, i.e. how much money spent

4. Home Voter – Fischel

a. Home owners pay closer attention to laws affecting home values

b. Assumptions

i. Informed shoppers of tax services

ii. Local governments are numerous enough to provide choice

iii. Localities do not affect neighboring locality’s prices

iv. Homevoters dominate local political process

v. No way to insure against neighborhood change other than by voting and participation

c. Works not by voting with your feet, but voting with your down payment

i. Once you are in a house, you are capitalized into your investment and will lose money if you leave

iv. Local Government Context of Zoning

1. Special Districts

a. Indirect control through services

2. General Purpose

a. Fixed boundaries – counties, towns, townships

b. Flexible boundaries – municipal corporations

3. Counties

a. Powers defined by state enabling acts

4. Municipal corporations

a. File a petition to create a city

b. Power of annexation

i. Once formed, can’t be annexed – defensive incorporation

c. Can control the level of your regulation

i. City of Industry

ii. Government

v. Birth of Zoning

1. Initial use of covenants, nuisance lawsuits

2. Zoning

a. Prevent middle class from infiltrating nice neighborhoods with advent of transportation

b. Initially a master plan, assumption that nonconforming uses would go away

c. Move to more flexible system

i. Holding zones

ii. Prominence of existing use

1. Proliferation of zoning categories to protect

iii. Non-cumulative zoning

1. Maximize tax revenue

2. Efficiency of city infrastructure

3. Protectionism for unions

3. **Zoning does not solve the holdout problem, it just relocates it**

a. ??????????

4. failure can still happen

vi. Gruson v. Department of City Planning 

1. Brownstone modification on Upper East Side

a. Application for a curb cut – appropriate part of the sidewalk, thus removing a parking space from the commons

2. “development” refers only to bew construction, or new use of land

a. not to every existing structure

b. Court wantonly ignoring purpose of City Council to enforce a strict textualism

c. ( Forced Planning department to rewrite zoning resolutions to make “development” apply to existing buildings

3. anti-derogation cannon

a. because the zoning statute is ambiguous, must be interpreted to protect common law property rights

b. But, as a curb cut would take property out of the commons, it is unclear if this is a pre-existing property right. 

4. Complete lack of deference to agency

a. Less deference at state level than in federal doctrine.

vii. SoHo artist lofts

1. What government failure is operating here (assuming it is inefficient)?

a. Not Homevoter model – artists are not chosing between cities, but rather neighborhoods, no capitalization

b. Not Majoritarian model

i. Artists are not the majority

c. Could be Influence Model

i. Artists lobbied to get deal

ii. Other landowners might even want this to raise rents

2. How Should Land Values be allocated among Active users?

a. Allocation of Possession

i. Land Assembly, generally

1. Assemble if post assembly value is greater than pre assembly value

2. Why might public assembly be good, even for a private purpose?

a. Overcome holdouts

b. Private project could benefit society – Lincoln Center, Willets point

3. Why is it bad?

a. Government bad at determining what is best – Kelo, DC Southwest Harbor

ii. Limits on Condemnation

1. Public Use Doctrine

a. Federal: Kelo v. City of New London
i. Public Use = Public Purpose

ii. Very deferential to legislatures

1. Only if primary motivation is private benefit is it illegal

iii. Stevens – if primary purpose is not private, ok

1. Can’t have agreement with a private entity before hand

a. But, this leads to the eventual issue of Kelo – non-use of land

2. General public good In mind

3. Redevelopment plans evaluated as a whole, not on a lot by blot basis

4. Economic development is a legit. Public use

iv. Thomas, Dissent – Only if public can walk on it it is a public use

1. Public urban renewal projects tend to displace poor and minorities

2. But, you would end up with Willets point – no public private parnternships

v. O’Connor, Dissent

1. City in distress is NOT a harm

a. Berman – harm is blight

b. Midkiff – harm is oligopoly

2. This allows mere upgrading, without an actual harm

vi. ( not much of a check on the use of condemnation

b. State Limits

i. Hathcock

1. Public Oversight

a. As with Thomas in Kelo

2. Preventing Harm

a. As with O’Connor in Kelo

ii. Procedural Due Diligence: SWIDA

1. Condemnation of land for parking lot for raceway not allowed

2. Revenue expansion does not alone justify public use

a. Initial legal condemnation does not justify any other add on projects

3. Must have voluntary proposal first, then good faith negotiation

a. Not Enough of a plan to avoid Kelo
4. No independent study of traffic, economic plan

c. Why do we need to limit the use of Eminent Domain?

i. Majoritarian problem

1. Majority imposes cost on minority

a. But, they still have to pay compensation

b. So, might be self policing 

c. But, federal grants spreads the cost too widely across the country

ii. Influence model

1. Characterizes Kelo better

2. Limits on Compensation

a. Purpose of Compensation

i. Place you in position if no condemnation had happened

b. Measures

i. Fair Market Value - Value of the land and fixtures

1. Highest and best use at moment of condemnation– not actual

a. Raises future rezoning issue

2. Reasonable probability doctrine

a. Caoili – reasonable chance zoning would change may be considered

3. Comparable Sales

a. Lots of litigation here

ii. Special Purpose – schools, sewer sludge, etc.

1. O’Donnell

2. Replacement cost

3. Discounted income

iii. Problems with any measure

1. No producer or consumer surplus

a. No consumer good will, no peculiar benefits of your land

b. Administrative costs of calculation are too high

c. But, exceptions where admin. costs are low enough to proving – reservoir law, NY

iv. What inadequacies mean for judicial review

1. Strict public use doctrine if you think inadequacies are very big, so that compensation won’t control for majoritarian indifference

2. If inadequacies are not too bad, lackadaisical attitude to judicial review

3. Hills: procedural rules, attorneys fees, have much bigger effect than the compensation inadequacies.

a. Where procedural rules favor quick take, SWIDA, courts might question compensation more.

c. Benefit/Offset Rules

i. In General: whatever you pay for condemnation should be offset by the value created on person’s remaining land.

1. Satisfies notice theory – expectations not upset

2. NOT equality rule – neighbors get full value, you do not

ii. General v. Special Benefits

1. Desire to reduce compensation where landowner receives benefit from condemnation and desire to give landowner some of the benefit that neighbors enjoy

	
	Special Benefits – unique to the land
	General Benefits – enjoyed by all

	General Award
	Federal Statutory Rule
	19th Century rule, Current Federal constitutional rule; Most stingy; neighbors keep gains, but condemneee does not (see project influence)



	Severance Damages
	Texas – most generous
	CA


iii. Special v. general distinction is fuzzy and can be used to readjust compensation

d. Project Influence Rule

i. Compensation may not be increased to reflect the value the land will have after condemnation

1. Why: landowner did nothing to create value, value created by government so government should capture

ii. Exception to reasonable probability of rezoning doctrine

iii. Like general award/general benefit scheme – neighbors can benefit from condemnation, but you can’t

e. Miscellaneous measures

i. Comparable sales

ii. Replacement value

iii. Income method

iv. Special Use

1. O’Donnell

a. Replacement cost-depreciation

i. Rare properties, thin market

b. Allocation of Uses

i. Substantive Due Process

1.  limit on governmental interference with active uses

2. Generally: means-ends test

a. Limits must have a rational basis to a legit. Gov’t purpose

b. Evidentiary standard

c. Could be effects based or purpose based test

i. Effects based test: cost – Means; benefit = ends

ii. Purpose

1. The means you choose reveal your purpose

d. Legitimate purposes:

i. Nuisance like harms ( Euclid

ii. Redistribution of wealth?

iii. Non-cumulative to prevent nuisance suits form residential land owners

iv. Preventing fiscal externalities, funding of infrastructure

3. Federal

a. Euclid

i. Facial challenge to zoning

ii. Single family zone, to keep out apartments, upheld

1. Public purpose is prevention of nuisance like harms (apartments)

2. Zoning would have to be an arbitrary and irrational exercise bearing no relation to public helath, morals, or safety

iii. Left open option of as applied challenge (See Nectow below)

b. Nectow v. City of Cambridge

i. As applied challenge for reverse spot zoning

ii. Land down-zoned to residential, despite it being surrounded by commercial, was unconstitutional

1. Served no legit. Public purpose

2. Special master found no public purpose

iii. SDP can be used where there are “mistakes,” no public benefit

c. Coniston Corp. v. Village of Hoffman Estates

i. Rejection of development plan with no reason from leg. body is not a violation of SDP

1. Only if denial is irrational does it violate SDP

ii. How this is not a SDP violation

1. Enlarge legit. Purposes to include protectionism

a. Democratic way

2. Enlarge the nexus 

3. Not wiped out totally, so no SDP issue

a. Conflates takings and SDP

4. No property right in discretionary permit

a. Hills: this is wrong

iii. Indicative of desire to keep zoning out of Federal courts

1. Even though possible anti-competitive reasoning (already enough office space)

2. Federal judges are unelected, unabbountable

3. Poor access to facts

4. State Limits

a. Twigg – IL

i. 8 factors 

1. **Existing Use**

a. basically fairness inquiry

2.  diminution of value due to zoning

3. zoning promotes public health, etc.

4. gain v. cost

5. suitability of land to project

6. length of time property has be vacant

7. care taken to plan land use

8. community need for proposed use

ii. 2-7 are all Cost Benefit Analysis

iii. Judge finds denial of permit to split lot is arbitrary

1. Many NCUs in area

2. IL is less deferential, does own fact analysis in court

b. Cormier - CA
i. Land downgraded, petition to rezone to build hotel denied
ii. Because Board’s decision was debatable, it is constitutional 
1. CA has deferential standard for legislatures
2. Home Voter model justifies decision best
3. But, Court says that as long as some benefit, you should defer
ii. Limits on Anti-competitive Zoning

1. Federal

a. Anti-trust laws

i. Columbia v. Omni Outdoor Advertising

1. Parker Immunity under Sherman Act

a. Program authorized by states

b. State intended to authorize anti-competitive action by locality

i. All zoning is inherently anti-competitive

2. Only need foreseeable protectionist effect from state authorization, even if protectionism is explicityly prohibited by state

3. Takeaways

a. Cutting back on federal remedy

i. Don’t want feds interpreting state laws

b. Dormant Commerce Clause

i. Outlier: Island Silver
1. Banning of formula stores was not legitimate given falseness of reasons

a. No old town to preserve, no natural district

2. Effects based test

3. Shifts burden to locality

4. Hills: this case is wrong-no actual animus against interstate commerce, but rather against formula stores

2. State

a. SDP tailored to limiting protectionism

b. Sprenger-Grubb v. City of Hailey

i. Down-zoning to limited business was not anticompetitive as they has some legit. Purposes

1. Vibrant downtown, maintain tax base, etc.

ii. Primary Motivation: so long as anti-competitive nature is not primary motivation, anti-competititve outcome is acceptable

iii. Limits on discriminatory targeting: Equal Protection

1. Federal: Class of One: Willow Brook v. Olech
a. Larger easement for utilities only for Olechs makes then a class of one

i. Fails Rational Basis test – need only show arbitrariness

1. Need not show malice

b. How can cities protect themselves?

i. Have up front policy written down for why you have certain zoning regulations

1. Then you have to bring SDP claim, not class of one

2. Raises pleading burden

ii. If no up front plan, then you may have to go through costly discovery process

2. State: Layne v. ZBA - PA
a. Upholds distinction between boarding houses and rooming houses based on meal service

i. Legit. Purpose to exclude commercial activity from residential zones

iv. Limits on Civil Liberties

1. Federal: Religion

a. History of Religious Freedom at fed level

i. Sherbert: if state law has substantial burden on religion, burden shifts to gov. to show compelling purpose, state interest

ii. RLUIPA: use Sherbert test for activities subject to land use regulations, prisons

1. Affecting interstate commerce

2. Federal financing, or

3. Individualized assessments

b. Sts. Constantine v. New Berlin

i. Delay from complicated rezoning process is a substantial burden

1. ( aggressive use of RLUIPA

2. where Church offered a less burdensome process, city must have good reason to deny

3. can’t force a church to look for alternative site without compelling reason

ii. Why this decision?

1. Feels action is a pretext for discrimination

2. Backstop argument – substantial burden w/o justification leads to inference of hostility

3. Economic argument – no benefit to society from city action, cost to church

c. Generally, lower courts are less aggressive, narrowly construing substantial burden

2. Federal: Free Speech

a. For Pronography content based ban on restrictions is lifted to allow the court to look at secondary effects – lowering tone of neighborhood

b. Renton: Time place and manner regulation
i. Need study to document expected secondary effects

ii. Mere availability of alternate sites is sufficient to avoid a problem

1. Much more lax standard than under RLUIPA

c. Alameda Book store v. Los Angeles

i. Plaintiff must show city’s evidence doesn’t support, or must show contradictory evidence, then burden shifts back to city

ii. So far, City has shown that there is a rational basis for the ordinance based on the studies (even if the studies don’t speak directly to the point)

iii. City’s must be given a reasonable opportunity to experiment with solutions

iv. Deference to city – city is in a better position to evaluate conditions in the city

d. Why this is a weak standard

i. Need not have specific study, only Renton study

ii. Alternate site sneed not be actually available, only legally available
3. State: More aggressive

a. NY: narrow interpretation of “substantial shelf space” for pornographic stores

c. Allocation of Use Value: Regulatory Takings

i. History: 

1. Mugler
a. Prohibition case

b. Claims SDP, but wants compensation not injunction

c. Harlan: state never gave promise that law wouldn’t change

2. Penn Coal v. Mahon: SDP ≠takings
a. Stricter standard for compensation than for injunction under SDP

b. Why is this a taking?

i. No public nuisance

1. Private homes

ii. Wipes out an entire estate of land (denominator problem!)

iii. No average reciprocity of advantage 

1. Unlike in Plymouth Coal

c. A use can be property, prohibition can be a taking

i. ( We have a regulatory Takings Theory!!

3. Lingle
a.  SDP question of whether law’s burden’s justified by benefits is NOT the same as Takings question of whether burden is fairly distributed

ii. Policy Justifications for Compensation

1. Fiscal Illusion/Cost internalization

a. Want to deter Majoritarian exploitation 

b. By making city pay they will internalize the costs of their actions

c. Works if home-voters will protest fiscal burdens that would not otherwise be felt

d. But, political process might actually send signals, even better than cost

2. Fair notice

a. Violation of fair notice to change property rights

b. But, landowners have to anticipate other changes

i. Mugler

ii. Floods, termites

c. Raises issue of moral hazard

i. If too much protection, will have risky behavior

iii. Federal Limits

1. Penn Central – RIBE

a. Expectations defined by background law

b. Factors

i. Economic impact

ii. Character – not physical invasion

iii. RIBE

1. Primary expectation is existing use

c. TDRs – unclear if they are part of takings or compensation analysis

d. Perverse Incentives

i. Absolute protection for actual building, no protection for soft costs ( incentive to destroy building before it is landmarked

ii. Especially problematic because landowners can more faster than government

iii. Could solve by

1. Get rid of protection for existing use – force them to rebuild destroyed building

2. Give protection for anticipated use – soft costs

e. States are more aggressive – Hall v. Hunt
2. Loretto – Exclusive Possession

3. Lucas – Economic Use: Protection for value of vacant land

a. Two part test:

i. deprivation of all economically beneficial use 

ii. not inherent in title

iii. ( taking

b. Why 100% rule?

i. Distrust of legislature

ii. You can be sure you have a majoritarian problem. Rule forcing you to lose everything will never be widely applied, so issue of targeting. 

c. What is a preexisting limitation?

i. Palazzolo

1. Mere passage of time does not make a regulation a background principle

a. Unconstitutional reg. stays unconstitutional

2. Fairness issue: might not be able to bring claim at time of regulation

3. Transfer issues

a. You can sell a takings lawsuit

b. If not, would be selling less than you bought

c. O’Connor would look to method of transfer (from corp. to owner)

4. Why this doesn’t matter in effect

a. Developers could keep original owner involved to still have standing

b. Reduces cost s a little as you don’t have to keep a contingency

d. Denominator Issues

i. Time

1. History: remedy was to lift regulation, no compensation, so city could just pass different regulation

2. First English

a. Church camp washed away, regulation to prohibit building

b. For periods of time that are a taking, compensation is owed

i. Here, permanent regulation, only retrospectively temporary

c. Practical: prevent driving away developers

d. Theoretical: like a physical occupation for a period of time

e. Does not apply to normal delays in land use process

3. Moves risk of legal uncertainty from developer to government

a. Deters government from regulating

4. Tahoe Sierra

a. Prospectively temporary moratoria

b. Temporary moratoria are not total takings

c. What would be a taking?

i. Rolling or stalling bad faith moratoria 

ii. Rolling: effects based test

iii. Stalling: purpose based

ii. Space

1. Giovanelli

a. Owner subdivides land, sells plot, then can’t build on remaining lot due to wetlands regulation

b. Not a taking

c. Denominator factors

i. **Presumption of Contiguity: must present evidence to overcome presumption that contiguous lots are the denominator

ii. Assurances of government

iii. Divided by road

iv. Purchased at same time

v. Purchase and financing linked for parcels

vi. Timing of development

vii. Same or different use

viii. Intended use as one unit

d. Problems

i. Don’t want landowner to have control, could subdivide to maximize return on takings claim

e. Ultimately looks like RIBE

4. Why these rules?

a. Penn Central: Traditional SDP deference to legislatures

i. But, not doing same thing, so unsatisfying

b. Lucas: Fear of majoritarian taking

i. Greater fear when total taking

c. Fiscal Illusion

i. Majoritarian exploitation

d. Moral Hazard

i. Lead to overinvestment

ii. Excess burden – taxes cost more than tax value

iii. Administrative cost of assessment

iv. Federal Procedural limits

1. Gets federal courts out of the game

2. Ripeness

a. Williamson County

i. Need final decision

1. Did not apply for variances

ii. Must first seek state compensation

1. No injury until you have been denied compensation

3. Preclusion

a. San Remo Hotel

i. SDP claim, so no ripeness issue

ii. State court sua sponte discussed federal issues

iii. Preclusion issue

1. If you don’t bring up fed. Claim in state court it is claim precluded

2. If you do bring it up, it is issue precluded

iv. Pullman abstention – allows state court to decide things that may make federal point moot

1. By bringing federal facial claims to state court in addition to administrative writ of mandamus, they lost their privilege to reserve for federal court

4. Abstention

a. Pullman Abstention: Sinclair Oil
i. Fed court will abstain from deciding fed. Constitutionals issue where could be decided on state law

1. Sensitive area of social policy

2. Fed. Constitutional issue avoidable through state ruling

3. Unsettled issue of state law
v. State limits

1. Non Conforming Uses

a. Generally

i. Active NCU is vested, protected form zoning changes

1. Unless abandoned, destroyed

2. Abandonment or destruction are not a government action, so government need not compensate

ii. ( monopoly rents from NCUs lead to persistence

b. Village of Valatie v. Smith

i. Mobile homes allowed until owner dies, transfers

ii. Can reduce NCUs through amortization
1. Protect individual owner

2. Considering personality interest in staying in home

a. But it is not a property interest, goes beyond constitution

iii. Uneven protection: some will get more value as they will live longer

1. But, beyond govt control

2. Vested Rights

a. Washington Rule: Hall v. Hunt

i. Anti-retroactivity rule: plans judged by zoning in place at time of application
b. All other states: need more than filing of plan
c. Valley View v. Redmond

i. In order to secure a vested right must have building permit

1. Sufficiently complete

2. Complies with eixisting zoning and building codes

3. Filed during effective period of zoning ord.

ii. If officials clearly frustrate developer’s diligent, good faith efforts to complete permit process

d. Policy

i. Early vesting rule

1. Prevents incentive to build fast

2. Allows gov to gunciton w/o having to fully screen all permits

3. Prioritizes certainty

4. But, citizens don’t find out about actions until building starts ( less democratic

ii. Late vesting rule

1. Allows citizens more opportunity to participate in land use decision

2. But, encourages wasteful sinking of costs

iii. What about requiring a development agreement?

1. Could require hearing to get community involvment

2. Clear expression of how long your right is vested

3. Eliminates surprise

4. But, allows for majoritarian exploitation

a. Unequal treatment

5. Only allowed where state has given power

3. Estoppel

a. Property owner

i. Relying in good faith

ii. Upon act or omission of govt

iii. Makes substantial change in position, incurred substantial obligation and expenses that would be highly inequitable or unjust to destroy right incurred

	Developer action

Gov’t approval/inaction
	Purchase of lot
	“Soft” costs (e.g., site plan, architects’ blueprints for actual buildings, etc)
	“Hard” costs (e.g., grading of parcel, installation of sewer hookups, framing of actual buildings, etc)
	“Completed” project 

	Gov’t merely maintains existing zoning
	Generally…tough luck:  See Cormier case
	
	
	NCU (See Village of Valatie at EB 99-101)

	Gov’t enters into development agreement with developer 
	Sufficient in states where development agreements are authorized by state law (3rd ed. 434-35).
	
	
	NCU

	Gov’t grants a new zoning classification on developer’s petition
	
	Town of Largo v. Imperial Homes (Revised chapter 3, 108)
	
	NCU

	Gov’t receives an application for a building permit.
	Hull v Hull (Rev. ch. 3, 107), some state statutes like Texas’ (Rev. ch. 3 108)
	
	
	NCU

	Gov’t grants building permit
	Not sufficient in most states absent some investment beyond land purchase
	
	
	NCU


4. State Constitutions/Statute

a. Possible solutions

i. Assessment measures

ii. Compensation requirements

b. Florida statute

i. Lots of takings buzz words, but legally unclear

ii. ( resort to policy

c. Oregon Measure 37

i. Ambiguous, leads to policy arguments

ii. Only inheritance from certain family members preserves right ( narrows pallazzolo

3. How should Passive users be protected from active users’ exploitation of value?: Zoning

a. Limits on Administrative Change

i. Administrative Interpretation

1. NY, many states, will defer on mixed questions of fact and law, but not pure law

a. Unlike Federal Chevron deference

b. Chelsea shelter case – fact driven inquiry means deference to BSA

i. Ordinary usage

ii. Textual canons: noscitur a sociis

iii. Statutory purpose

iv. Deference to expertise

v. Substantive canons: anti-derogation

2. Look to agency constraints

ii. Variances: Presumption against 

1. Matthews v. Smith

a. Variances as a safety valve, escape hatch to avoid as-applied takings liability

i. Use variance – permits a use

1. Issue of unconstitutional delegation to Board to amend zoning, but allowed under statute

ii. Area/Non-use variance – building size, etc. related to a use

b. Practical difficulties < unnecessary hardship

i. Use variance = unnecessary hardship

c. Application to allow two homes, increases number of people ( use variance

d. Area variance = practical difficulties Five factor test for unnecessary hardship for Use variance

i. Hardship as no reasonable return

1. Places court in position to determine how much investment is reasonable, how big a return is reasonable

ii. Not-self created

iii. Unique physical conditions

1. If everyone was equally affected politics could solve problem

iv. Minimum variance necessary

v. Essential character of the neighborhood

2. Why few variances?

a. Non-delegation concerns

i. Don’t want to give too much power to local board

b. Democratic accountability

i. Variances do not follow written rules voted on by public

3. End up with less bargaining over land use

a. Good if you think this will lead to corruption

b. Bad if you think this negotiation will lead to efficient land use

iii. Conditional Use Permits/Incentive Zoning

1. Conditional Use: presumption for

a. Designated use, but not permitted as of right

i. Generally discretionary review iwht a mushy balancing test

ii. Hearing required

b. Specifically enumerated uses

i. Specific requirements

c. Same standard as with area variance

d. Does not give agency more flexibility

i. Specified conditions

2. Governments constrained by specifications: Gladden
a. 500 ft. spacing condition in zoning ordinance re group homes

i. BZA can’t consider anything else

ii. Can’t look to whether or not a ward bears a disproportionate burden

b. Burden on opponents to show conditions NOT met

3. Incentive Zoning: a form of Conditional Use permit

a. Municipal Arts Society

i. Commissioner added extra requirement, not found in zoning resolution

ii. Can’t zone for money

iii. Leaves money on the table for big developments

iv. Shows suspicion of administrative decisions

v. Money to general coffers

1. Contradicts purpose of zoning negotiations to mitigate harms to neighbors

iv. Limits of Legalism

1. Courts loathe to give administrative bodies deference, reluctant to allow denial of a use permit

2. Leads to map amendments through legislative action

b. Limits on legislative change

i. Limits on Spot zoning

1. Generally, a violation of SDP, benefiting one land owner is not legit. purpose

2. Griswold v. City of Homer

a. Lost NCU of car dealership through abandonment, rezoning allowed because of benefits to community

b. Factors

i. Consistent with comprehensive plan

1. Infer plan from other zoning

ii. CBA

1. Community

2. Landowner

iii. Size of rezoning

3. Lots of deference to legislature

4. Problem because neighbors don’t have a property right

a. Loss of zoning is not a loss of property

ii. Limits on map amendments

1. Small scale zonings should be seen as administrative/quasi-judicial – Fasano (OR)
a. Less deference to small scale zonings

i. Require substantial evidence on the record

ii. Must make out arbitrary and capricious, not just rational basis

b. Small re-zonings are judicial because not general policy applicable to a large portion of the public, they are application of general policy to specific parties and interests

i. Policy setting v. policy application

2. Snyder I

a. Greater fear of private influence than on slowing desirable change

b. Plan provides for growth

c. Suspicion of neighbors

3. Can adopt Fasano, but be limited by Marracci – Snyder II
a. Found small rezoning was quasi-judicial

b. But, petititoner has burden to show proposal is consistent with plan

i. Then burden shifts to council to show legit. Public purpose in maintaining zoning

c. Plan is ceiling on growth

d. Suspicion of developers

iii. Limits on contract zoning, conditional zoning, legislative authorization

1. Contract Zoning

a. Can’t grant general zoning if you want something specific: Allred
i. R-10 grant when really only wanted luxury high-rises

ii. Zoning ordinances are legislation, not contracts

b. Chrismon

i. Simultaneous voting on rezoning and conditional use permit

ii. No alienation of discretion because this was a unilateral promise

1. Promise by developer to commission, commission did not promise anything

c. Generally, fear that legislature will bind itself too much

i. Illegal to alienate discretion by contract

2. Legislative authorization

a. May be limited by comprehensive plan – Haines v. Phoenix
i. Look to evidence before council to see if a deviation from letter of plan could be consistent with overall plan – basic harmony

ii. Written findings preferable, but not mandatory

iii. ( deferential standard

b. Maracci

i. No timeline in comprehensive plan ( your use in conformity with plan can be denied

1. Area planned for high density residential, multifamily housing denied

ii. Must comply with the stricter of the zoning or the plan

iii. Planning here is anti-development tool

c. But, consistency statutes don’t always work: Manalapan (NJ)

i. Changing zoning to keep out lumber sales was not found to be inconsistent with a mixed commercial use zone

d. Sometimes they do: Lesher (CA)

i. Measure limiting growth was inconsistent with growth oriented plan

ii. Planning as development tool

e. Plans can change, so they might not be a super strict limit

i. Super easy in CA – change 4 times a year

ii. Harder in FL – state commission must review amendments

f. Policy of controlling plan

i. Harder to change than zoning – stick with it

ii. Less restrictions from neighbors, NIMBYism

c. Limits inherent in procedural due process

i. Should get right to cross-examine for denial of variance, but not dispositive – Korean Buddhist Temple
1. Denial of variance, temple not allowed to cross-examine witnesses  at hearing, but harmless error – no demonstrable prejudice

2. Hills: Burden X Probability that procedure will affect outcome > cost of procedure ( should use procedure

a. Matthews v. Eldridge factors

b. Here, Burden = loss of spirituality; probability = 0

i. Cost to government of more procedure

1. Give up current hearing process, less community input

2. Dignitary interest

3. Double Edged sword: More process could lead to popular participation becoming too costly

ii. Conflicts of Interest

1. Appearance of impropriety not in OR – 1000 friends of Oregon
a. only disclosure requirements, if wanted ban on appearance, would have codified it

b. very local board, hard to separate judicial and political

i. part time unpaid workforce, would have to disqualify most people if you enforce COI too strictly

2. NYC COIB

a. Community board member must recuse if owns bar and voting on liquor licenses

3. ( Vague phrases are subject to manipulation for policy reasons

iii. Vagueness

1. Lack of effective or meaningful guidance in descriptive advice from board fro architectural review – Issaquah

a. Unwritten statement, board’s essay about driving down main street

b. Statute is vague, but not much more vague than zoning

i. ( maybe real issue is as applied to Anderson, class of one issue

d. Lay Participation

i. Sources of Restrictions on Neighborhood Consent Provisions

1. Non-delegation

a. Can give a right

b. Okay to give neighbors veto over a prohibited use (stables) – Stratton

i. Purely local concern, neighbors are more competent to judge needs

c. Bad to give neighbor unilateral power to create a boundary – Eubank
i. Leads to self-interested, capricious actions\no standards

d. Allowing neighbors to lift ban helps landowner – Cusack
i. Billboards, inherently nuisance like

e.  Can’t apply to non-noxious uses: Statute giving power to community re philanthropic homes too standardless – Roberge
i. group homes are not inherently nuisance like

2. Due Process

a. Cary

i. standard less delegation of police power, small group of lay people can impose a restriction ( due process violation

ii. no legislative bypass to allow for review of the protest

b. can’t have everything be a conditional use – Minton v. Fort Worth

i. can’t have NCP for every replatting because city could not prohibit all replatting

ii. Plebiscites: Initiatives and Referenda

1. Citywide direct democracy not allowed for administrative decisions – Buckeye v. Cuyahoga Falls
a. Citizens can’t vote to overturn city council approval of a site plan

i. Small scale, pre-existing criteria

ii. Can only vote on legislative actins, not administrative

e. Limits requiring a flow of information: EIS

i. SEQRA

1. Significant opening for public participation in NYS

a. Scoping hearing, though not required under SEQRA

2. Administrative action, subject to article 78 review

a. But, denial of rezoning does not require an EIS

i. Status quo bias

3. Standards

a. Government decisions to permit private parties to act

i. Significant effect on the environment

1. Class I – discretionary

2. Class II – ministerial

3. Unclassified – everything else

4. Covers population changes under “environment” – Chinese Staff and Workers
a. Environment is physical conditions affected, including land, air, water, minerals, flora, fauna, noise, objects of historic or aesthetic significance, existing patterns of population concentration, distribution, or growth, and existing community of neighborhood character

5. FONSI, Neg Dec, Conditioned Neg Dec

a. May need EAS

b. Conditional Neg Dec. promise mitigation to avoid an EIS

i. Unclear enforcement

6. Substantive standard: minimize or avoid adverse impacts – Henrietta

a. Adequate conditions to mitigate adverse harms

ii. CEQA – California

1. Laurel Heights v. Regents of UCal

a. Must discuss anticipated future use of facility and environmental effects

i. Can’t not have plan for lands you are leaving undeveloped

b. Must have alternatives

c. Substantial evidence does not mean correct evidence

i. Gov can still win even if opponents have better study

4. How should we allocate the costs of local public goods?

a. Theories

i. Excess Burden

ii. Fiscal Illusion

b. Methods

i. Special Assessments

1. Decentralised form of government

2. Limits

a. Peculiar Benefit Rule

i. Special not general benefit

ii. Teaneck - Can only assess the cost

1. Peculiar benefit assumed to be the cost

2. Can overcome assessment if you can show that the market value of yur land after improvement does nor match up with the value of the assessment

3. Frontage used as ruel of thumb for assessment re sidewalk installation

b. Local Improvement Rule

i. Must be more local in effect

1. Heavens: library not a local improvement

c. Barber Asphalt

i. Railroad forced to pay for access road that will decrease their property value because at some time n future it could riase value

1. Despite fact that this will likely never happen

2. Loose standard for determining benefit

3. ( enforcing a stricter standard would drive cities to taxes with a much lower level of scrutiny

d. allowed to exclude residents from BID assessments – 2nd Roc v. Morristown

i. none of the benefits of the BID are actually aimed at the residents
ii. a stricter standard would kill BIDs
iii. Assessment v. Tax
1. Assesment
a. Local improvement
b. One time charge
c. Direct benefit
d. Certain benefit
2. Tax
a. General operations
b. Annual
c. Indirect benefit
e. Ultra vires doctrine as limit
i. Uniformity clause requires taxes to be imposed uniformly within a property class
ii. So, must show that assessment is a fee and not a tax
3. Policy
a. Benefits of Special Assesments
i. Unjust to make whole city pay for local park
ii. Prevents regressive taxation
iii. Prevents undesired infrastructure
b. But, prevents development in poor communities
c. Paid after improvement is made, so government could be out of money if parties go bankrupt
4. Death of Special Assessments
a. Too many people complained to council members and had assessment killed
b. Shows that assessments are not too predatory
c. ( move to exactions
ii. Exactions

1. Theory – Henry George

a. Georgist tax – tax full value of the vacant land and nothing more

i. No excess burden

1. Land is inelastic

2. Discourages land speculation, holding onto land

3. Increases carrying costs for land

ii. Value of land has nothing to do with any man’s work, so take away the unearned increment of land

2. Federal Limits

a. Essential Nexus – Nollan
i. Where you have a constitutional rule and an unconstitutional one, linking them with an essential nexus makes both constitutional

ii. Purpose based test

1. Gives landowners more freedom and enlarges their property rights

iii. If common constitutional reason, all is good

iv. What is the remedy?

1. Keep original zoning – Goss
a. So, you never actually see suits by developers

2. But, where exaction is totally illegal and developer goes ahead, might still get relief – West Park Avenue v. Ocean
b. Rough proportionality – Dollan

i. Fact specific inquiry into essential nexus
ii. Easement and swale have an essential nexus to flood/traffic control, but magnitude of mitigation is disproportionate to expected harm
1. No study of expected traffic impacts
2. Public ownership of greenway will not have more effect than private ownership
iii. Look to benefit to city of mitigation v. cost of nuisance generated by development
1. Do NOT look at cost to developer of mitigation
c. Nollan/Dollan applies to ad hoc fees – Ehrlich
i. Ad hoc fee is exactly cost of tennis court, looks like occupation of land
3. State Limits

a. Ultra vires

i. Sintra

1. Housing preservation fee

a. Not a general obligation to provide housing

2. Ultra vires doctrine applicable to state legislature

3. Taxing power is limited, so if this is a tax it is precluded by ultra vires doctrine

a. A tax because affordable housing does not benefit developer, developer does not create the need

b. Tax/fee distinction

i. Santelmo – demand for money can be the equivalent of a tax

c. Dual Nexus Test

i. Volusia County

1. Dual Nexus

a. Charge only those benefited

b. Spend only on those charged – earmarking

2. Acceptable to waive school impact fee for city that does not allow minors 

a. They do not benefit from schools

b. Applying fee to whole county would make it like a tax, not a fee

3. Pushes you toward fee for service model

a. Pushback from other constitutional doctrines

4. Policy

a. Do they export costs to non-residents?

i. If fungible alternatives, other municipalities, exactions drive down the cost of land and residents pay

1. Owners of vacant land specifically

ii. If no fungible alternatives, a municipality has a monopoly, then non-residents may end up paying 

5. Intergovernmental Regulatory Externalities

a. Exclusion of Housing – Mount Laurel
i. Ultimately each region must provide its fair share of affordable housing

1. What was effective?

a. Possibly building market rate middle class housing provided most benefit through filtering

ii. How do rules match justification?

1. First round rules

a. Decent fit, geared toward allocating housing based on burden housing imposes on community

i. Looks to fiscal and physical burdens of multi family housing

ii. But, not tailored to getting housing where it is most needed

1. Palces it where its burden is fialry apportioned

2. Can lead to townhouses put into rural areas

2. Growth share does not match justification very well

a. If residential growth, then it thwarts reasons

b. But, if commercial growth the incentives change

i. If a residential community commercial dev. Is not a big incentive

ii. But, many other communities care about commercial growth
iii. Mount Laurel I

1. Exclusion of multifamily housing in Mount Laurel

2. Fiscal zoning is illegal: 

a. Purpose based test: regulation to protect the tax base is not a legit. Public purpose

b. Effects Test: concerned about the outcome, want affirmative steps to assure fair share

3. But, no remedy specified, no affirmative steps laid out

iv. Mount Laurel II

1. Fair shares must be defined by specific numbers

a. Sets up 3 judges to hear cases

2. Formula factors

a. Median income

b. Vacant land

c. Job growth

d. Population growth

e. Existing housing

f. Present need based on census categories

3. Affirmative Measures

a. Inclusionary zoning – bonuses and set asides

4. Builder’s Remedy

a. If developer wins, they get permit

v. NJ Fair Housing Act

1. COAH – Council on Affordable Housing

2. Round I, II

a. Assigned fair share based on land, income, employment

3. Round III

a. Growth share

b. Struck down by Appeals court, soon to be tested by Supreme Court

vi. Mount Laurel III – Hills Development Co. v. Township of Bernards

1. Upholds NJ Fair Housing Act

vii. Holmdel Builders

1. Nexus between market rate housing and affordable housing requirement

a. Building market rate takes away land for affordable housing

b. In contrast with Sintra, Santelmo
viii. Other options – Anti-Snob Zoning

1. 10% of housing stock must be affordable – CT, MA

b. Extraterritorial Effects

i. Inclusionary: City of Del Mar: local government can locate new stuff that hurts people outside the boundaries

1. Cites to Livermore for proposition that you must consider the views of those outside the municipality

2. Requiring a little more proof that you have a legitimate purpose

3. Here, they said that the people would come anyway, so there would be housing built somewhere, might as well be here. 

a. Because in San Diego, San Diego feels the burden

i. But Del Mar sees none of the revenue

4. Burden still on plaintiffs to show evidence of consideration of regional concerns

ii. Exclusionary: Beaver Gasoline: exclude something the larger community needs

1. Issue of those outside municipality benefiting from decision that is adverse to municipality – no gas stations allowed in town

2. If you totally exclude a land use, the burden shifts to the city to explain why the exclusion is rational

3. Only applies to small LULUs, not supermax prisons, etc.

4. Invites land use tokenism

a. Larger communities can have tokens

b. Smaller communities have a harder time evading

5. If you allow one gas station, courts generally defer

a. Too hard to determine if this is reasonable

b. Leads you down the path of Mount Laurel

ii. Morton: Approaches to facility siting

1. DAD

a. Decide, Announce, Defend

i. Hills; you defend by preemption, so same as preemption

ii. Hills: Really more like PAD – public education, Announce Defend

b. Failure: Radioactive waste

i. Even though fed has complete control, still can’t site one

ii. Lots of neutral laws that can be used to slow/prevent radioactive waste

1. Environmental Review, Senators/Representatives

2. Preemption

3. Policy Education

4. Public Participation

5. Override

6. Negotiation

7. Compensation and Incentives

8. Cost and Risk Sharing

9. Voluntary Choice Process

10. Pay money

a. Reverse auction

i. Whoever bids lowest gets it

b. Bribery

c. ( Don’t work well because you scare people off when you offer to pay them
b. Intergovernmental Immunity

i. City of Crown Point

a. Pit local governments against each other

b. City annexes a county government center, rezone to exclude the county’s proposed use: turning gov. housing into a prison

c. Issue: can a county be controlled by the city?

d. Holding

i. Got rid of proprietary function test

ii. Turn to a balancing of the interests test

1. Determine whether intruding authority is immune from local zoning authority

a. Intruding authority has burden to show immunity is necessary to advance the gov. end

b. Local zoning is assumed to be good, have to overcome this assumption

e. Determine reasonableness of land use decision

i. Propriety of land use  - economic, env. Impacts

ii. Kind of function or land use

iii. Availability of alternative locations

iv. Attempts to minimize detriments to adjacent landowners

v. Consider competing interests

1. Nature and scope of intruding unit

2. Essential use to local community

3. Need for specific site v. adverse impact

4. Social utlity of use

5. Possible frustration of a governemtnal function

f. Rationale

2. City says that housing is a proprietary function, not governmental

a. Traditionally, governmental functions are protected, but proprietary functions are not

b. Difficult to apply, hard to sya what is governemtnal, what is proprietary, can vary from JX

3. Superior sovereign test

a. Different word for intergovernmental immunity

b. Eminent domain test

c. Immunity
2. Environmental Racism
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