SECURED TRANSACTIONS OUTLINE

Professor Knapp - Spring 1998

Remedies of Unsecured Creditors Under State Law

There is nothing to stop a debtor from paying one unsecured creditor before another.

Does A9 cover this transaction? 

UCC 9-102(1)(a) provides that Article 9 applies to any deal (regardless of name or form) which is intended to create a security interest in personal property or fixtures.

UCC 1-201(37) defines "security interest" as an interest in personal property or fixtures which secures payment or performance of an obligation.  (The reservation of title by a seller of goods notwithstanding shipment to the buyer is limited in effect to a reservation of a SI.)

Excluded: Leases.  A9 does not apply to leases of personal property unless they are intended as security. (In other words, it doesn't apply to true leases.) What is the difference? See 1-201(37).

What sorts of old-fashioned deals are included (non-exclusive list)?

Pledge.  Creditor holds the collateral.  No public notice needed.

Mortgage.  Debtor holds the property.  

Chattel Mortgage.  Realty with equipment therein-equipment is subject to chattel mortgage.  Must be filed publicly.  

Conditional Sale.  Buyer wants to buy and pay in installments.  Seller retains title until price is paid.  If buyer defaults, seller forecloses and collects disbursement.  

Note that under 2-401(1) any retention or reservation of title by seller is reduced to a SI.  If buyer has it, he owns it and seller just has a SI.

Trust Receipt.  Financier gives money to supplier.  Supplier sends goods to seller/debtor.  Financier gets obligation and SI in seller/debtor's goods.  

Expansion of coverage.  Although they are not "secured transactions" per se, A9 also covers sales of accounts or chattel paper.  9-102(1)(b).

Note that the Revision may further expand coverage to include sales of most general intangibles.

What happens when D defaults?   [BTW, SC's and D's rights upon D's default are determined by Part V and by the SA.  9-505(1) and (2).  To the extant that they give rights to D and impose rights on SC, these rules may not be waived unless otherwise noted (and then only by post-default written agreement).  However, the parties may, by agreement determine the standards by which the fulfillment of certain rights and duties is to be measured if such standards are not manifestly unreasonable (in particular, the standard as to what will qualify as "commercially reasonable."  See list for the rest of them.  Anything alse would be subject to 1-203.)

SC Repossesses the Collateral.  Unless otherwise agreed, UCC 9-503 gives the secured party the right to take possession immediately upon default.  After repossession, SC will have the choice of retaining or selling the collateral.

SC can take possession by judicial action.

Self-Help. SC need not involve the courts if he can get possession without a breach of the peace.

When is there a BOTP?

Use of force by SC - YES (most of the time).

Use of force by D - YES. [Although this rule rewards D for his violent behavior, it also stops actual conflicts.]

Threat by SC - Probably.

Trespass?  Consider the potential for immediate violence, and the nature of the premises intruded upon.  (Potential for violence increases as the creditor's trespass comes closer to a dwelling.)  Confrontation is not necessary.  Salisbury.

More likely not to be BOTP if the trespass is away from home.  Salisbury.  SC entered D's home (NOT driveway) - Probably.

Trespass but no break-in and entry - not BOTP.

Note that is more likely to be a BOTP if the owner of the property had no knowledge of the deal and had higher fear of theft.  Salisbury.

No confrontation and repo men reasonably believe that they can get in and out without getting caught, probably not BTOP.  No confrontation possible - Not BOTP. 

D comes out in underwear and yells "STOP!" (or is just not a threat to anyone) - CK and W&S think it should be BOTP (best way to stop violence) but some courts do not agree. (e.g., Koontz)

Self-help against accounts or instruments as collateral.  9-502(1).  When D defaults, default, if SC knows the identity of D's account debtors or obligors on instruments, he can send them written notices to pay directly to the SC.  Likewise, he can also take control of any proceeds to which he is entitled under 9-306.  Upon receiving the notice, the account debtors are thus obligated to send the money to the SC.

Note that the parties can also agree to grant SC this right even if D did not default.  9-502(1).

Note that SC and D can, by agreement, provide that SC should be able to require D to assemble the collateral and make it available to him at a place designated by the SP which is reasonably convenient for both parties.

If D resists possession, SC must obtain a court order for possession and have the sheriff take possession from D. 

SC files an action for replevin against D and moves for order granting immediate possession pending the outcome.  There will be a hearing and (in most cases) notice thereof to D.  

If SC demonstrates that he is likely to prevail in the action, the court will issue the writ of replevin.  Issuance of the writ is usually conditioned on the SC's posting bond to protect D if D wins. D can regain possession by posting a similar bond, but he usually can't afford to do so.  

After the writ is issued, judgment is entered for SC creditor by default and SC takes possession.  

Without removal, SC can render equipment unusable, and may sell the collateral while its on D's premises.

Redemption.  9-506.  D or any other SC may redeem the collateral by tendering fulfillment of all obligations secured by the collateral as well as the expenses reasonably incurred by the SC in retaking, holding and preparing the collateral for disposition, and, if so provided for in the SA, SC's reasonable attorney's fees, as long as

SC has not yet disposed of the collateral,

the obligation has not been discharged under 9-505(2) [SC has not yet "retained" the collateral.], and

the redeeming party has not yet otherwise agreed in writing after default.

SC Retains the Collateral.  After D defaults and SC takes possession, can SC retain the collateral?  (Of course, if he does so retain, he has no right to claim a deficiency from D.) 9-505.

What is the collateral?

If its consumer goods, go to question ii.

If not, go to viii.

What is the obligation?

If it's a PMSI for consumer goods, or a loan secured by consumer goods, go to iii.

If not, go to question v.

Has D paid 60% of the obligation?

If yes, go to question iv.

If no, go to question v.

Has D signed a post-default statement renouncing or modifying his rights under Part V?

If yes, then SC can retain the collateral.

If no, then SC must sell the collateral under 9-504 within 90 days after he takes possession.  If SC fails to do so, D can recover in conversion or under 9-507(1) on secured party's liability.

Has D signed a post-default statement renouncing or modifying his rights under Part V?

If yes, then SC can retain the collateral.

If no, then go to question vi.

Has SC sent D written notice of his proposal to retain the collateral?

If yes, then go to question vii.

If no, the SC must sell.

Has D responded within 21 days after the notice was sent?

If yes, then SC must sell.

If no, then SC can retain.

Has D signed a post-default statement renouncing or modifying his rights under Part V?

If yes, then go to question xi.

If no, then go to question x.

Has SC sent notice to the other creditors who sent written notice to him before D signed the statement?

If yes, then go to question xii.

If no, then SC must sell.

Has SC sent D written notice of his proposal to retain the collateral?

If yes, then go to question xi.

If no, then SC must sell.

Has SC sent notice to the other creditors who sent him written notice before he sent notice to D?

If yes then go to question xii.

If no, then SC must sell.

Has SC received any objection from anyone who was entitled to notification?

If yes, then he must sell.

If no, then he can retain.

SC Sells the Collateral.  (Sale is conducted by SC.)  SC may sell the collateral and seek a deficiency judgment for the remaining amount due.

Notice. 

Who does SC have to send notice to?

Is the collateral perishable, of a type that threatens to decline speedily in value, or of a type customarily sold on a recognized market (Are used cars traded on a recognized market?  L&W say yes, but CK says no; each car is different.)?

If yes, then no notice need be sent to anyone.

If no, then go to question (b).

Did D sign a post-default statement renouncing or modifying his right to notification of sale?

If yes, then go to question (e).

If no, then go to question (c).

Is the collateral consumer goods?

If yes, then send to D and no one else.

If no (send notice to D and), then go to question (d).

Has SC received written notice of claims from other SCs before SC sent notice to D?

If yes, then send to D and to the other SCs.

If no, then send to D alone.

Is the collateral consumer goods?

If yes, then don't send notice to anyone.

If no, then go to question (f).

Has SC received written notice of claims from other SCs before D renounced his rights?

If yes then send notice to those SCs.

If no, then send notice to no one.

What must notice include?

Public sale: time and place of sale.

Private sale: time after which the private sale or other disposition is to be made. 

Commercial reasonableness. 9-504(3).  The method, manner, time, place and terms of the sale must all be commercially reasonable. 

The fact that a better price could have been obtained by a sale at a different time or in a different method from that selected by the SC is not of itself sufficient to establish that the sale was not made in a commercially reasonable manner.  9-507(2).

Under 9-507(2), the sale has been made in a commercially reasonable manner if the goods are sold

in the usual manner in any recognized market therefor, or

at a price current in such market at the time of sale, or 

in conformity with reasonable practices among dealers in the type of property sold, or

in a manner which has been approved in any judicial proceeding or by any bona fide creditors committee or any representative of creditors.

Can SC buy the collateral?

Private Sale.  SC can buy the collateral only when there is a recognized market or standard price.

Public Sale: SC may buy the collateral at any public sale conducted in a commercially reasonable manner.

Effect of the sale.  9-504(4).  The purchaser for value gets all of D's rights in the collateral and the SI is discharged.

Proceeds of the Sale.  9-504(1). The proceeds of the sale are applied in the following order:

expenses of taking the property, holding the sale and (if so agreed to in the SA), attorneys' fees,

the satisfaction of the indebtedness to the SC,

the satisfaction of indebtedness secured by any subordinate SI, if written demand therefor is received before distribution of the proceeds is completed. 

Note that if the SC asks for it, the subordinate SC must furnish proof of his interest, and the SC need not give him anything until he does so.

Accounting and Deficiency.  9-504(2).  If the SI secures an indebtedness, SC must account for surplus and D must pay a deficiency.  

If the underlying deal was a sale of accounts or chattel paper, then there is only a surplus/deficiency if the SA so provides. 9-502(2).

Remedies for D.  

SC neglects to make the sale.  The court can order him to do it.

SC makes a bad sale.  

The sale is final; the purchaser takes free and clear of all interests and rights even if SC fails to comply with the requirements for the sale

in the case of a public sale, as long as he had no knowledge of any of the defects of the sale; or

in any other case, as long as he acted in good faith.

Claims against SC.  9-507(1) provides a cause of action for D, any person entitled to notification, or any person whose SI was made known to the SC before the sale to recover from SC any loss caused a failure to comply with the provisions of this part.  (See Code for special minimum amount for consumer goods.)

Minority Rule: Rebuttable Presumption.  The court presumes that the value of the collateral was at least the amount of the debt (and no deficiency judgment).  But SC has opportunity to prove that the collateral was worth less and that he received fair value (and that he is still entitled to a deficiency).  

This will adopted by the Revisions for non-consumers.  For consumers, the states will have the option to choose the rule.

Majority Rule: Absolute ban.  No deficiency judgment.

When has the SI attached such that it is enforceable against the parties, the purchasers of the collateral, and against creditors, (9-201), irrespective of who retains title? (9-202)

Formalities of Attachment
PRIVATE 

.  9-203 lists 3 requirements for the creation of a security interest enforceable against the debtor (i.e., if D defaults, SC can foreclose) and against third parties.  [BTW, 9-203(2) provides that the order is not important; when the last of these requirements are fulfilled, the SI attaches.]

Possession or Signed Writing.  Either the collateral must have been in the possession of SC, or D must have signed a security agreement that contains a description of the collateral (and if the SIA covers crops, a description of land where the crops are located).

Composite Document Rule.   In the absence of a signed SA, the court should look to the transaction as a whole in order to determine if there is a writing or writings signed by D describing the collateral and which demonstrates an intent to create a SI in the collateral.

Courts are more likely to read documents together if one document refers to the other.

Description After Signature.  What happens if the security agreement did not contain a description of the collateral at the time it was signed by D?

Some courts hold that SC cannot complete the security agreement or the financing statements, whether authorized or not, after D has signed the instruments.  

Other courts have held, in cases where the descriptions were filled in afterwards in accordance with D's intentions, that the sequence of events is immaterial so long as the resulting document meets the statutory requirements.

FS alone.  A financing statement, by itself, will probably not be found to constitute a valid SA.  However, it may be sufficient if it is combined with other documents.

Why is it not enough?  The FS may be filed before the SA was created.  Plus, this is pretty simple; if a professional lender can't handle this, he should get out.

The value has been given.  A security interest in not enforceable until SC has given value to D.  UCC 

1-201(44)expansively defines value to include

any consideration sufficient to support a simple contract, or

in the case of a security interest, the past consideration of the pre-existing obligation.  1-201(44)(b).

This means that unsecured debt can becomesecured later on.

The debtor has rights in the collateral.   In other words, a person cannot grant a security interest in someone else's property.  

Interpreting Security Agreements

Debtor Against Creditor: Courts will try to determine the intention of the parties as objectively expressed in the written security agreement.  Where the agreement is ambiguous, parol evidence may be introduced.

Creditor Against Third Party. When third parties are bound, courts will interpret the security agreement more literally than in accord with the intentions of the parties (including the description of the collateral).

Interpreting Descriptions of Collateral.  When the parties use a term for collateral which is defined by Article 9 (e.g., accounts, inventory, instruments, consumer goods and general intangibles), the courts will usually give the term its Article 9 meaning.  9-105, 9-106, 9-109, 9-313.  (See chart.)

Type of Collateral Definition Goods "all things which are moveable (like oil in a tank) at the time the SI attaches or which are fixtures, but does not include money documents, instruments, investment property, accounts, chattel paper, general intangibles, or minerals or the like (including oil and gas) before extraction.  Also includes standing timber which is to be cut and removed under a contract for sale, the unborn young of animals and growing crops.  9-105(h).  Consumer Goods "used or bought for use primarily for personal, family or household purposes." 9-109(1).  Equipment "used or bought for use primarily in business (including farming or profession) . . . or if they are nothing else."  9-109(2).  Farm Products "crops, supplies or livestock used or produced in farming operations or if they are products of crops or livestock in their unmanufactured states, and if they are in the possession of D who is a farmer. If FP, then not inventory or equipment. 9-109(3). Inventory  "held by a person who holds them for sale or lease (like gas  at a gas station) OR to be furnished under contracts of service or if he has so furnished them OR if they are raw materials, works in progress, or materials used or consumed in a business (like a tank of gas in a UPS garage)." 9-109(4).  [Actual use.]  If inventory, then not equipment.  In order for the collateral to be inventory, D must be in the business of selling or leasing.  Chattel Paper The documentation of the debt owed to D by a third party evidences both a monetary obligation and a security interest in or a lease in specific goods.  9-105(b).  Instruments (e.g., a promissory note) or cash

The documentation of a debt owed to D by a third party evidences a right to the payment of money, is not a SI or lease, and is of a type which is in the ordinary course of business transferred by delivery without any necessary endorsement or assignment.  9-105(i).  Accounts Debt owed to D by third party is evidenced by neither, and it arises from goods sold or leased or for services provided.  9-106.  General Intangibles

Debt owed to D by third party is evidenced by neither and debt arises from something other than goods sold or leased or services provided. (e.g., the right to receive payment under licenses of patents and copyrights) 9-106.

Sufficiency of Description of Collateral: 

General Rule.  9-110 states that any description of personal property or real estate is sufficient whether or not it is specific if it reasonably identifies what is described. The Comment states that the test of sufficiency is that it makes possible identification of the thing described. 

Specificity.  The cases debate how specific the description in the SA must be.  

Some courts have a liberal rule; requiring no more specificity than that required for a financing statement.  Shmidt.  (the standard should be no more stringent than that applied to a FS, which need not be such as to enable a stranger to select the property . . . A description is sufficient which will enable third persons, aided by inquiries the instruments itself suggests, to identify the property.")

Others courts require more specificity than a FS.  Ziluck. (The SA be specific enough to must enable a court to enforce it.  A FS need not do that; it need only give notice.)

Parol Evidence.  If SP can show that the description of the collateral is ambiguous, resort can be had to parol evidence to identify the collateral.  In re Schmidt.

Super-Generics.  Case law is inconsistent on whether D can encumber all of its property with a single phrase.  [Ziluck: NO.  Legal Data: YES.]

Describing After-Acquired Property.  UCC 9-204 validates provisions in SAs that extend the description of collateral to after-acquired property. 

What if there is no after-acquired property provision?  The majority view determines the parties' intent, applying a reasonable man test to the facts and circumstances; i.e. if a reasonable man looking at the entire agreement and financing statement would recognize that the parties intended to secure after-acquired inventory. Connie Jones Drugs.  (The minority view requires an express clause.)

Because inventory always turns over, the creditor who takes a SI in inventory almost certainly intends to include the after-acquired inventory.  Courts therefore commonly construe agreements as such.

If a court refuses to read an after-acquired property clause into the SA (say, for equipment), it may be able to read the collateral into "additions."  CK.  Some courts will not do this.  Graphic.

What Obligations Are Secured?  Virtually any obligation can be secured if the parties make their intention clear, including a debt that does not yet exist but which the parties contemplate will come into existence in the future.  

Future Advances.  9-204(3) provides that obligations covered by a SA covered by a SA may include future advances, even if the SC does not commit to make them ab initio.

Dragnet clauses (purport to secure every obligation to the SC that may come into existence) are valid in A9 SIs.

Nonadvance provisions. (SC does not advance amount secured by them to D.  Rather, the interest secures attorneys' fees, collection costs and interest.)   Between D and C, provisions securing nonadvances are equal to those securing future advances.

Proceeds, Products, and Other Value-Tracing Concepts.  Unless otherwise agreed a SA gives the secured party the rights to proceeds as defined in 9-306.

Proceeds Defined. 9-306 defines "proceeds" as whatever is received on the sale, exchange or other disposition of collateral.

Rental payments are not proceeds of the collateral because D has not disposed of it.  [An express clause referring to "rents derived from the use of the collateral" should be used.]  

Insurance payable by reason of loss or damage to the collateral is proceeds, unless it is payable to someone aside from D or SC.

Proceeds of proceeds are proceeds.  9-306(1).

NOT PROCEEDS: Other Value-Tracing Concepts (These concepts are distinct from proceeds in that in all of them the collateral has not been disposed of.): products, profits, rents, offspring.

Limitations on the Secured Creditor's Ability to Trace Collateral.  A SI continues to encumber proceeds only so long as they remain "identifiable."  Under the lowest immediate balance test, when a D commingles cash proceeds with other money in a bank account, the amount of collateral remaining in the account is equal to the lowest balance of all funds in the account between the time the collateral was deposited to the account and the time the test was applied.

Default, Acceleration and Cure Under State Law

Installment loan contract contains acceleration clause, which allows SC to declare entire loan due and payable if SC deems itself insecure.  D Defaults on a provision.  Can SC accelerate the loan? 

Good Faith.  Does SC in good faith (honesty in fact) believe that the prospect of payment is impaired?  1-208.  Courts will want to know what has changed that caused SC's insecurity.

Loan agreement provides for payment in full or termination without notice upon D's default on one of the conditions or on demand.  Can SC demand full payment?

Intentional Waiver.  Did SC intentionally waive its right to accelerate under the contract by repetitively accepting late payment without comment?

Waiver by Estoppel.  Did SC, by its previous course of dealings with D, conduct itself in a way by which D might reasonably interpret its conduct (e.g., silence when it was expected to request payment) to mean that give the impression to D that it would not enforce the contract?  1-205(1).  [Will have to establish reliance on that silence too.]

Is there a course of performance claim?

If the terms are ambiguous, is there parol evidence?

Some state statutes permit cure and reinstatement of the original loan terms of payment even after the creditor has accelerated.

Good Faith

In Sixth Circuit, SC must give notice to D that he intends to terminate the line of credit under duty of good faith.  KMC v. Irving Trust

In Seventh Circuit, if contract explicitly provides for termination without notice, or payment on demand, then good faith is not relevant. Good faith refers to an implied undertaking not to take advantage in a way that could not have been contemplated at the time of drafting and which was not explicitly resolved by parties.  It does not apply where there are explicit terms.  There is no more obligation to lend more money or giver advance notice of termination than the contract requires. Kham and Nates Shoes v. Bank

Other rules: COD, COP, if terms are ambiguous-parol evidence, 

What is the collateral?

Type of Collateral

Definition

Goods

"all things which are moveable (like oil in a tank) at the time the SI attaches or which fixtures but does not include money documents, instruments, investment property, accounts, chattel paper, general intangibles, or minerals or the like (including oil and gas) before extraction.  Also includes standing timber which is to be cut and removed under a contract for sale, the unborn young of animals and growing crops.  9-105(h).

Consumer Goods

"used or bought for use primarily for personal, family or household purposes." 9-109(1).  [Actual use at time of filing governs.]

Equipment

"used or bought for use primarily in business (including farming or profession) . . . or if they are nothing else."  9-109(2).

Farm Products

"crops, supplies or livestock used or produced in farming operations or if they are products of crops or livestock in their unmanufactured states, and if they are in the possession of D who is a farmer. If FP, then not nventory or equipment.

Inventory

"held by a person who holds them for sale or lease (like gas  at a gas station) OR to be furnished under contracts of service or if he has so furnished them OR if they are raw materials, works in progress, or materials used or consumed in a business (like a tank of gas in a UPS garage)." 9-109(4).  [Actual use.]  If inventory, then not equipment.  In order for the collateral to be inventory, D must be in the business of selling or leasing.

Chattel Paper

The documentation of the debt owed to D by a third party evidences both a monetary obligation and a security interest in or a lease in specific goods.  9-105(b).

Instruments (e.g., a promissory note) or cash

The documentation of a debt owed to D by a third party evidences a right to the payment of money, is not a SI or lease, and is of a type which is in the ordinary course of business transferred by delivery without any necessary endorsement or assignment.  9-05(i).

Accounts 

Debt owed to D by third party is evidenced by neither, and it arises from goods sold or leased or for services provided.  9-106.

General Intangibles

Debt owed to D by third party is evidenced by neither and debt arises from something other than goods sold or leased or services provided. 9-106.

Is filing effective/necessary to perfect the SI in the collateral?

Type of Collateral 

Method of Perfection

Consumer Goods

Filing, Possession (9-305), or Automatically in the case of PMSI. 9-302(1)(d).

Equipment

Filing or Possession (9-305)

Farm Products

Filing or Possession (9-305)

Inventory

Filing or Possession (9-305)

Chattel Paper

Filing (9-304(1)) or Possession (9-305).

Instruments (e.g., a promissory note) or cash

Only by possession (9-304(1), 9-305).

Accounts 

Only by filing. 9-304, comment 1.  However, if the assignment of accounts does not (alone or in conjunction with other assignments) transfer a significant part of the outstanding accounts of the assignor, then perfection is automatic.  9-302(1)(e).

General Intangibles

Only by filing. 9-304, comment 1.

Collateral in the Possession of the SC. 9-302(1)(a), 9-305.

Constructive Possession. Possession may be by the SC himself or by an agent/bailee on his behalf.

Obviously, D or a person controlled by him cannot qualify as such an agent for SC.

Some courts require that the holder of the collateral be within the SC's exclusive control.  Other courts are satisfied by a showing that the holder is not within D's exclusive control [Escrow agent (who holds for both SC and D) is OK perfection].

PMSIs in Consumer Goods. 9-302(1)(d).  ("Automatic perfection")

PMSI. Defined in 9-107.  Two possibilities:

A SI taken or retained by the seller of collateral to secure all or part of its price is a PMSI.  9-107(a)

One who lends money to D in order to enable D to buy the collateral obtains a PMSI if the loan is in fact used to buys the collateral.  9-107(b).

Note that if lender gives a check to D, who then deposits the check into his account, thus mingling it with other funds, lender may lose the PM status of its interest, depending on the tracing rule employed.  [This is why lenders usually pay the money directly to the seller.]

SC can also lose its PM status if it consolidates loans entitled to PM status with loans that are not.

Consumer Goods.  9-109(1) states that goods are consumer goods if they are used or bought for use primarily for personal, family or household purposes.

Goods are bought with one use in mind but are put to a different use - actual or intended use governs?  Cases go both ways.

Other State and National Systems.  9-302(3)(b), provides an exception for certain statewide systems.  9-302(3)(a) they provide an exception for certain national systems.  For these types of collateral, DON'T FILE AT UCC OFFICE!

When a federal statute specifies a place of filing different from that in A9, the methods of perfection specified in A9 are supplanted by that national system. Compliance with that system is equivalent to the filing of a FA under A9.   In addition, compliance with the national system is necessary for perfection.  National Peregrine.

Is the FS sufficient?

Contents.  9-402(1) requires that the FS contain the following information;

Name of D.  Correct Names for use on a Financing Statement.  9-402(7) provides that a FS sufficiently shows the name of D if it gives the individual, partnership or corporate name of D, whether or not it adds other trade names.

Individual Names: Courts have consistently favored the longer or more formal version of a name over shorter, more colloquial versions. 

Corporate Names.  The Certificate of Incorporation will show the only legal name of the corporation.

The name must show that the entity is a corporation. 

Partnership Names.  LPs, which file with the SOS, have one legal name (on the COP).  GPs, which don't go by the name which is generally known in the community.

Trade Names are not necessary.

Name of SC

Signed by D.  

Exceptions: 9-402(2) lists some situations in which the SC can sign the FS instead of D.  (D already signed the FS but the SC needs another form/filing/etc.) 

1-201(39) defines "signed" to include any symbol executed or adopted by a party with present intention to authenticate a writing.  Complete signature not needed.

Address of SC from which information concerning the SI can be obtained.  9-208 requires a SC to respond to requests for information authorized by D.

Mailing Address of D.  The failure to include any address of D is fatal to perfection.  But when D's address is merely incomplete, courts will weigh the difficulty an interested party would encounter in trying to contact D given only the incomplete address.  The sufficiency of the address is a question of fact.

Why?  The searcher may want to contact D.  Plus, it helps identify D.

Statement indicating the types or describing the items of collateral.  Most courts hold that the UCC adopts a system of notice filing, which is meant to put a third party on notice that the SC has a SI in the collateral described.  The description need not be so specific (or even correct) that the property can be identified by it alone.  Further inquiry from the parties is necessary to disclose the full details.  

(However, some courts disagree, requiring that the FS alone be capable of enabling the searcher to identify the collateral.  These courts take the requirements of "indicating types" and "describing items" very seriously.)

What about supergenerics according to the majority view? Too broad for notice?

There is no need for a reference to after-acquired property in a FS.  9-402, Comment 2.

When the FS covers crops the statement must also contain a description of the real estate concerned.

Under 9-402(5), when the FS covers timber, minerals, or accounts arising therefrom, the FS must also:

State that it covers this type of collateral

Recite it is to be recorded in the real estate records,

Contain a dscription of the real estate where the fixtures are located, which is sufficient to provide constructive notice under state real estate law, and

If D does not have an interest if record in the real estate, the owner of record must be disclosed.

Errors in the Financing Statements.  9-402(8) provides that a filed FS substantially complying with the requirements is effective even though it contains minor errors which are not seriously misleading.

Time of filing.  Under 9-402(1), a FS can be filed before a SA is made or a SA otherwise attaches.

SA in place of a FS.  A copy of the SA is sufficient as a FS if it contains the required information and is signed by D.  9-402(1).

What state should SC initially file in?

Ordinary Goods.  Initial Perfection.  File in the state where the goods are located. 9-103(1)(b).  (Last event test?)

Shipping Goods Out of State.  If the parties to a transaction create a PMSI in goods and understand at the time of attachment that the goods will be removed to another state or county and kept there, then SC will have 30 days from the time of attachment to perfect in the destination state, regardless of where the collateral happens to be at the time.  9-103(1)(c).

Note that SC is perfected in the goods even if the goods never arrive in the destination state.  Comment 2.

Mobile goods, accounts, general intangibles.  

Definition of Mobile Goods: "Mobile goods" are goods which are mobile and which are of a type normally used in more than one jurisdiction and which are either equipment or are inventory leased or held for lease by D to others. Does not include goods covered by COT.  9-103(3)(a).  

Goods can be mobile goods even they never move, so long as they are of the right type.

Initial Perfection.  Since these goods have no permanent location, 9-103(3)(b) permits perfection by a single filing in the state where D is located.

D is deemed located at his place of business if he has one, at his chief executive office is he has more than one place of business, otherwise at his residence.  9-103(3)(d)

D's chief executive office is the place:

From which D manages the main part of its business operations; and

Where creditors can reasonably be expected to search for credit information.

Assuming SC knows what state to file in, what office should he file in?  (Alternatively, where should a searcher look?)

First Alternative (Connecticut)

Is the collateral:  * timber to cut * minerals (including oil and gas) * accounts arising from the sale of minerals * goods which are or are to become fixtures and the filing is a fixture filing?

If yes, then in the office where a mortgage on the real estate would be filed or recorded.

If no, then in the office of the Secretary of State.

Second Alternative  (New Jersey)

 Is the collateral: * equipment used in farming operations * farm products * accounts or general intangibles arising from or relating to the sale of farm products by a farmer * consumer goods?

If yes, go to ii.

If no, go to vi.

Is D a person or an organization?

If D is a person, go to iii.

If D is an organization, go to iv.

Is D a resident of the state?

If yes, then file in the county of D's residence.  9-401(1)(a)

 If no, then file in the county where the goods are kept, and if the goods are crops, in the office in the county where the land is located.  9-401(1)(a)

Does the organization have a place of business in the state or chief executive office in the state? 

If yes, then go to v.

If no, then file in the county where the goods are kept, and if the goods are crops, in the office in the county where the land is located.  (9-401(1)(a)).

Does D have more than one place of business in the state?

If yes, file in the county of the business' chief executive office.  9-401(1)(a), 9-401(6)

If no, then file in the county of its place of business.  9-401(1)(a), 9-401(6)

Is the collateral:  * timber to cut * minerals (including oil and gas) * accounts arising from the sale of minerals * goods which are or are to become fixtures and the filing is a fixture filing?

If yes, then in the office where a mortgage on the real estate would be filed or recorded.  (9-401(1)(b))

If no, then in the office of the Secretary of State.  9-401(1)(c)

Third Alternative  (New York)

Is the collateral: * equipment used in farming operations * farm products * accounts or general intangibles arising from or relating to the sale of farm products by a farmer * consumer goods?

If yes, go to ii.

If no, go to vi.

Is D a person or an organization?

If D is a person, go to iii.

If D is an organization, go to iv.

Is D a resident of the state?

If yes, then file in the county of D's residence.  9-401(1)(a)

 If no, then file in the county where the goods are kept, and if the goods are crops, in the office in the county where the land is located.  9-401(1)(a)

Does the organization have a place of business in the state or chief executive office in the state? 

If yes, then go to v.

If no, then file in the county where the goods are kept, and if the goods are crops, in the office in the county where the land is located.  (9-401(1)(a)).

Does D have more than one place of business in the state?

If yes, file in the county of the business' chief executive office.  9-401(1)(a), 9-401(6)

If no, then file in the county of its place of business.  9-401(1)(a), 9-401(6)

Is the collateral:  * timber to cut * minerals (including oil and gas) * accounts arising from the sale of minerals * goods which are or are to become fixtures and the filing is a fixture filing?

If yes, then in the office where a mortgage on the real estate would be filed or recorded.  (9-401(1)(b))

If no, go to vii.

Does D have a place of business in the state?

If yes, go to ix.

If no go to viii.

Does D reside in the state?

If yes, then file in the secretary of state's office and in the county where D resides.  9-401(1)(c).

If no, then file in the secretary of state's office. 9-401(1)(c).

Does D have a place of business in only one county of this state?

If yes, then file in the Secretary of State's office and in the office of that county. 9-401(1)(c).

If no, file in the secretary of state's office. 9-401(1)(c).

If the financing statement was made in the wrong office or in not enough of the required offices, is it still effective?

Did the filing comply with the requirements with respect to any of the collateral?

If yes, then it is effective with respect to that collateral, 9-401(2), go to b.

If no, go to b.

Did the person against whom the FS have knowledge of the contents of the FS?

If yes, then the entire financing statement is effective against that person.  9-401(2)

Note that this may not be the case in the Revision.

If no, then the FS is not effective.  9-401(2).

If D changes his name, does the initial filing remain effective? Changes in D's Name.  UCC 9-402(7) provides that when a change in D's name renders a filed FS seriously misleading, the filing is not effective to perfect a SI in collateral acquired by D more than four months after the change.

If D changes the use of the collateral, does the initial filing remain effective? Changes Affecting the Description of the Collateral

A change which doesn't control place of filing, but does make collateral hard to identify or locate.  (E.g, FS describes the collateral as inventory, but D starts using it as equipment.).  The original filing remains effective.

A change in the use of the collateral which controls the place of filing.  9-401(3) provides that the SC's filing remains effective despite the change in use.

If D exchanges the collateral for something else, does the initial filing remain effective? 

Barter for same type of collateral.  If a FS has been filed covering the original collateral, and the non-cash proceeds are of a type such that that FS, filed in the place it was filed, is the appropriate means of filing, the original statement covers the proceeds as well.  No new filing needed.  [Of course, the proceeds received must fall within the description of the collateral in the already filed FS.] (e.g, FS covers inventory.  D trades new inventory-car for old inventory-car.  SC is perfected in old inventory-car)

Cash proceeds.  Same rule if D sells the collateral for cash-proceeds and uses the cash to buy collateral of the same type.  No refiling necessary.

Barter for different type of collateral, same office.  If D exchanges the collateral for non-cash proceeds, and those proceeds are property not covered by the description in the FS but are property in which a SI could be perfected by filing in the same office where the SC's FS is already on file, then SC remains perfected without a new filing.  9-306(3)(a).  (e.g., FS covers inventory.  D trades inventory for non-inventory elephant.  SC remains perfected in the elephant.

Cash Proceeds.  However, if D sells the collateral for cash-proceeds and uses the cash to buy the new collateral, SC will have to refile to cover the new collateral.  

SC will remain perfected for 10 days after the receipt of the proceeds by D.  To be continuously perfected, such that his priority dates from the original filing, SC must refile within those ten days. 9-306(3).

Barter for different type of collateral, different office.  If D exchanges the collateral for non-cash proceeds of a type in which filing is required in a filing office other than the one in which the original collateral was perfected by filing, SC must refile.

SC will remain perfected for 10 days after the receipt of the proceeds by D.  To be continuously perfected, such that his priority dates from the original filing, SC must refile within those ten days. 9-306(3).

Cash proceeds.  Same result.

D sells the collateral for cash.  SC remains perfected in the cash.  9-306(3)(b).

If D changes the location of the collateral, does the initial filing remain effective? A change in D's location or the location of the collateral (within the state) which controls the place of filing. 9-401(3) provides that SC's filing remains effective despite the change.

If D or the collateral relocates to another state, is the initial filing still effective? 

Ordinary Goods (which includes all goods except goods covered by COT, minerals and mobile goods), Documents and Instruments

Interstate Movement of Collateral.  If D moves the collateral from the state of original perfection to another state, SC remains perfected for four months despite the move.  If SC does not file during that time, he loses perfection as against a person who became a purchaser after removal.  9-103(1)(d)(i).  Under 1-201(32) and (33), "purchaser" includes those who take A9 SIs in the collateral.  

"Purchaser" does not include trustees in bankruptcy.  1-201.  (In other words, even if SC does not perfect in the new state, he is automatically perfected against BTs for four months.  Bankruptcy Courts may not give effect to this rule.)

If SC2 in the new state knew of SC1's SI from the old state, a court may not enforce this provision and grant priority to SC1 even if SC1 failed to file within the four months. The argument for SC1 is even better if D petitions for bankruptcy within the four-month period; the bankruptcy would toll the four-month period.  General Electric.  This is not, of course, the majority view.

Mobile goods, Accounts and General Intangibles

Interstate Movement of D.  When D moves to another state, the SI perfected in the original state remains perfected for four months.  If SC does not perfect in the new state within the four-month period, his SI will be deemed unperfected as against a person who became a purchaser after the change.  9-103(3)(e). Under 1-201(32) and (33), "purchaser" includes those who take A9 SIs in the collateral.  

"Purchaser" does not include trustees in bankruptcy.  1-201.  (In other words, even if SC does not perfect in the new state, he is automatically perfected against BTs for four months.  Bankruptcy Courts may not give effect to this rule.)

If SC2 in the new state knew of SC1's SI from the old state, a court may not enforce this provision and grant priority to SC1 even if SC1 failed to file within the four months. The argument for SC1 is even better if D petitions for bankruptcy within the four-month period; the bankruptcy would toll the four-month period.  General Electric.  This is not, of course, the majority view.

LCs Against SCs

How Creditors Become LCs?  9-301(3) defines LC as including any creditor who has acquired a lien on the property involved by attachment, levy or the like.

Attachment: P obtains writ, delivers it to sheriff, and sheriff levies on D's property.  Like execution but pre-judgment.

Garnishment:  Judgment creditor reaches debts owing D from third party.  Becomes LC when writ of garnishment is served on third party.

Recordation of a judgment: for money damages in the UCC filing system to perfect a lien against D's personal property (only available in some states).

BT (and DIP under Chapter 11) has the rights of a hypothetical ideal lien creditor.

LC vs. LC.  Who has priority?  Under the relevant state statute, the first LC to take the legally designated crucial step has the first lien, the second has the second, etc.

Date of Levy. (Majority)   The date on which the officer took possession of the particular property.  (States debate whether you need actual or if constructive is enough.)

This is the NY rule where two creditors deliver writs to different enforcement officers.  (The rest of the proceeds are applied in order which the officers made demand on the levying officer.)

Date of Delivery of the Writ.  (Minority)  Writs of execution rank in the order in which they are delivered to the officer (by the creditor) with instructions for levy on the property at issue.  In some of these states, the lien comes into existence only on the levy and relates back to the date of delivery by the sheriff.

This is the NY rule where two creditors deliver writs to the same enforcement officer.

Date of delivery of a writ of garnishment by the sheriff to the third party.

Date of recordation of judgment.

LC vs. A9 SC.  Who has priority? 

Did the SI attach before the other creditor became an LC?

If yes, go to i.

If no, the LC has priority. 9-301(1)(b).

Q: how are SCs protected from this?  Is that a stupid question?

Was the SI perfected before the other creditor became an LC?  [I.e., has the SI attached and have all the applicable steps required for perfection been taken? 9-303(1).]

If yes, go to v.

If no, go to iii.

Is the SI a PMSI?

If yes, go to iv.

If no, LC has priority.  9-301(1)(b).

Did PMSC file before or within 10 days after D received possession of the collateral?

If yes, PMSC has priority. 9-301(2).

(D buys property on credit and SI attaches. Creditor becomes LC before SC perfects.  SC still has ten days from date that D took possession to perfect and beat the LC.)

Some states extend the grace period to 15 or 20 days.

LCs may choose to delay their levies for ten days after D acquires new property to see if a PMSI shows up on the public record.

If no, LC has priority.

Does the SC secure an advance that LC made before the other creditor became an LC or within 45 days thereafter?

If yes, SC wins.  9-301(4).

If no, go to vi.

Does the SI secure an advance that SC made without knowledge of the lien or pursuant to an agreement entered into without knowledge of the lien?

If yes, SC wins.  9-301(4).

If no, LC wins.  9-301(4).

BTs Against SCs.

Filing a Bankruptcy Case.  D files under Chapter 7 (liquidation-Trustee in charge) or Chapter 11 (reorganization-DIP).  When the clerk stamps the forms, the bankruptcy estate is created and a stay against any collection activities is imposed.  D is prohibited from paying pre-petition debts and pre-petition creditors are prohibited from collecting anything from the estate until the case is resolved.

In Chapter 7 liquidation, BT sells all the assets (except those which are subject to exemptions) and distributes the cash pro-rata to the unsecured creditors.  D is discharged from all remaining debts.  In reorganizations, D proposes plan to pay all debts from current assets and future income.  D keeps assets to generate income.  When plan is completed, D is discharged.

What happens when the case is filed?

Unsecured Creditors.  The unsecured creditors are prohibited from taking action to improve their own position among the creditors by the automatic stay.  The unsecured creditors have to file claims against the estate and wait for their pro-rata cash shares.  

Secured Creditors.  In contrast, the SC is guaranteed payment of at least the value of his collateral.  However, SC cannot collect unless he can have the stay lifted.

Can SC have the stay lifted?

Can SC demonstrate that neither BT nor D can provide SC with adequate protection? (I.e., that SC is not protected from loss as a result from a decline in the value of SC's collateral during the time SC is immobilized by the automatic stay.)

If yes, then SC can have the stay lifted.

If no, go to (b).

Can SC demonstrate that there is no equity in the collateral that BT or D might realize for the unsecured creditors?  (I.e., that the collateral is worth less than the debt it secures, such that even if were sold there would be nothing for the unsecured creditors), 

If yes, go to (c)

If no, then SC cannot have the stay lifted.

Can SC demonstrate that the collateral is not necessary to an effective reorganization?

If yes, then SC can have the stay lifted.

If no, then SC cannot have the stay lifted.

The Powers of the BT.  Under 544(a)(1), the BT assumes the role of a hypothetical lien creditor that extends credit to D at the time of the commencement of the case, and that obtains, at such time and with respect to such credit, a judicial lien on all property on which a creditor on a simple contract could have obtained a judicial lien.

Does BT/HLC have priority over the SC?

Did the SI attach before the petition date?

If yes, go to 2.

If no, BT has priority over the SC.  9-301(1)(b).

Was the SI perfected as of the petition date?

If yes, SC has priority over the BT.  9-301(4).  However, BT may be able to avoid the SI as a preference!!

Do the limitations of 9-301(4) apply?  Are they just not likely to occur because no one will extend credit after the petition date?

If no, go to 3.

Did SC perfect within a state-recognized grace period [e.g., 9-304(2) or UMVTCA 20(b)]?

If yes, SC has priority.  BC 546.

If no, BT has priority.  9-301(1)(b).

James White's Big Idea.  Let's do away with 9-301(1)(b) and let the SCs retain priority over LCs who became such before the SCs perfect.  This will mean that BT/HLC will not take priority over SCs who are not perfected as of the commencement date.  Why?

Fairness.  This rule's real beneficiary is the general unsecured creditor, who never even filed a lien.  Even if we deal with a real LC, why should he win over an unperfected SC?  It doesn't work that way in real estate (urecorded transfer beats a subsequent lien creditor)!  Plus, the drafters never imagined that an unsecured creditor would beat an unperfected SC.  9-201.

Waste.  This rule would eliminate the need to file to protect against bankruptcy.  Plus, this rule would eliminate the litigation over whether the SC was perfected.

Preferences.  Can the BT avoid the SI as a preference?

The General Rule.  Under BC 547(b) the BT or DIP may avoid any transfer of an interest of D in property (including the granting of a SI to a creditor)

to or for the benefit of a creditor

for or on account of an antecedent debt owed by D before such transfer was made

Exception:  Under 547(c)(1), the BT may not avoid a transfer that was 

intended by the D and the C to or for whose benefit such transfer was made to be a contemporaneous exchange for new value given to D; and

in fact a substantially contemporaneous exchange.

made while D was insolvent  (and D will be presumed to have been insolvent on and during the 90 days preceding the petition date.  547(f))

made

on or within 90 days before the date of the filing of the petition; or

between 90 days and one year before the date of the filing of the petition, if such creditor at the time of the transfer was an insider.

that enables such creditor to receive more than such creditor would receive if the case were a case under Chapter 7.  (i.e., that it enables C to get more than the pro-rata share under Chap. 7.  Pretty easy to meet this one.)

When does the transfer occur?

Step one: Determine the date of perfection by reference to state law [including reference to state grace-periods.  Hesser.] ("transfer is perfected when a creditor cannot acquire a judicial lien that is superior to the interest of the transferee.")  547(e)(1)(B).

State Law.  Under 9-303, a SI is perfected when it has attached and when all of the applicable steps required for perfection have been taken.  If such steps are taken before the SI attaches, it is perfected at the time of attachment.  (547(e)(3) provides that a transfer is not made until D has acquired rights in the property transferred.)

Step two:  Under 547(e)(2), the transfer will be deemed to have been made on the date of perfection (assuming SC perfected before the later of the commencement of the case or 10 days after attachment; otherwise, the transfer will be deemed to have been made immediately before the petition date) unless it meets one of the relation-back rules:

Within 10 days.  Under 547(e)(2)(A), if SC perfects within 10 days after the interest takes effect between SC and D (i.e., within ten days of attachment), the interest is deemed perfected as of the time it took effect between SC and D.

PMSI.  Under 547(c)(3), a BT may not avoid a PMSI if SC disbursed the loan proceeds at or after the signing of the SA and perfected the interest within 20 days after D received possession of the collateral.

Searchers who want to be protected against PMSIs must verify that their prospective Ds have had possession of the collateral for at least 20 days before they conduct their searches.

547(c)(5) Exception for Accounts Receivable and Inventory.

Determine the amount of the loan outstanding 90 days prior to the filing (100) and the value of the collateral on that day (80).

Compute the difference between those figures (20).

Determine the amount of the loan outstanding on the day of the filing (100) and the value of the collateral on that day (85).

Compute the difference between those figures (15).

Compare the two differences (20, 15).  If there is a reduction during the 90 day period of the amount by which the initially existing debt exceeded the security (20>15), then a preference exists.  The effect of 547(c)(5) is to make the SI voidable only to the extent of the preference.  (20-15=5)

Of course, if SC is fully secured 90 days before the petition date (i.e., that there is no difference between the amount of the debt (100) and the value of the collateral (100) on that day), then that creditor will never be subject to a preference attack.

SCs Against SCs.  Ordinary Personal Property

SC vs. SC - who has priority?

Are both SIs unperfected?

If yes, go to ii.

If no, priority does to the party whose SI attached first.  9-312(5)(b)

Is one of the SCs a PMSC?

If yes, go to iii.

If no, the priority dates from the time a filing is first made covering the collateral or the time the security interest is first perfected, whichever is earlier, provided that there is no period thereafter when there is neither filing nor perfection.  9-312(5)(a).

Did the PMSC file perfect or file before the other SC, and maintain filed/perfected status until the present date?

If yes, PMSC wins.  9-312(5)

If no, go to iv.

Is the collateral inventory?

If yes, go to v

If no, go to ix.

Was the PMSI perfected at the time D received possession of the inventory?

If yes, go to vi.

If no, then the other SC wins.  9-312(5).

Did the PMSC give written notice to the holder of the conflicting SI if the holder had filed a FS covering the types of inventory either before the date of the filing made by the PMSC or before the beginning of the 21-day period  where the PMSC is temporarily perfected without filing or possession under 9-304(5)?

If yes, go to vii.

If no, then the other SC wins.  9-312(5).

Did the other SC receive the notification within five years before D received possession of the inventory?

If yes, go to viii.

If no, then the other SC wins.  9-312(5).

Did the notification state that the person giving the notice has or expects to acquire a PMSI in inventory of D, describing such inventory by type?

If yes, PMSC gets priority in the inventory and in identifiable cash proceeds received on or before the delivery of the inventory to a buyer.  9-312(3)

[Therefore, if PMSC has PM priority in inventory, it will continue to have such priority in the proceeds only if that inventory is exchanged for cash, but not if it is exchanged for accounts, chattel paper, etc.  In that case, a pre-existing SC with a perfected SI in D's accounts would beat the subsequent PMSC.  Of course, the PMSC can protect itself because the pre-existing creditor with the SI in accounts will be on file.]

If no, then the other SC wins.  9-312(5).

Was the PMSI perfected at the time D received possession of the collateral or within ten days thereafter?

If yes, PMSC gets priority in the collateral and in the proceeds. 

Justification:  This enables PMSCs to sell and deliver immediately without having to check the public record, as long as it files within ten days after they give possession.]

Burden on Searchers: As a result of this rule, anyone lending against non-inventory collateral in the possession of D must consider the possibility that D obtained possession within the past ten days and some PMSC has not yet filed but will do so within his grace period.  The searcher should verify possession and wait ten days before searching.

If no, then the other SC wins.  9-312(5).

Does the priority of SI extend to a future advance?

Was the future advance made while the SI is perfected by filing or possession?

If yes, then the future advance has the same priority as the original SI.  9-312(7)

Justifications:

Subsequent searchers are on notice that there may be future advances.

Don't make the lender file and search in conjunction with each advance.

If no, go to ii.

Was a commitment made before or while the SI is so perfected?

If yes, then the future advance has the same priority as the original SI.

If no, then priority for a perfected SI extends from the date the advance is made.

Priority in After Acquired Property.  As against other SCs, the after-acquired lender's priority dates from the time of its filing.

A9 SCs Against Real Estate SCs: Fixtures.

Definition.  Goods become fixtures when they become so related to particular real estate that an interest in them arises under (state) real estate law.  9-303(1)(a).  

In one state, personal property becomes if:

The property is attached or annexed to the realty (How destructive would it be to remove it?),

the attached property is adapted or applied to the use of the realty, AND

it is intended (by D) that the property will be permanently attached to the realty.

Note that there can be no A9 SI in ordinary building materials incorporated into an improvement on land.  9-313(2).

Methods of Creation and Perfection

Under state real estate law procedures.  9-313(3).  The SI in the fixture is created by the mortgage agreement for the underlying real property (even when not expressly mentioned in the agreement).  The SI is perfected by recordation of the mortgage in the county where the real property is located.

Under the UCC. (1-201(37)).  Creation by SA.  9-203.  Three methods of perfection 

By making a fixture filing FS.  9-302(1)(d) [even though it's a PMSI in CGs, still have to file].  

Under 9-402(5), in addition to the ordinary requirements of a FS of 9-402(1), a FS covering fixtures or goods to become fixtures must:

State that it covers this type of collateral

Recite it is to be recorded in the real estate records,

Contain a dscription of the real estate where the fixtures are located, which is sufficient to provide constructive notice under state real estate law, and

If D does not have an interest if record in the real estate, the owner of record must be disclosed. 

The FS must filed where a mortgage on the real estate would be recorded.  9-401(1)(a/b).  That is a "fixture filing."  9-103(1)(b).

By recording a mortgage as a fixture filing.  9-402(6).  The mortgage is effective as a FS (among other things, see the rule for the rest) if the goods which are or are to be come fixtures are described in the mortgage by item or by type.

By filing an ordinary FS.  Such a filing is not a "fixture filing."  

Priority.  SC against real estate owner/encumbrancer who is not D.  Who has priority?

Is the SI perfected?

If yes, go to iv.

If no, go to ii.

Has the owner/encumbrancer of the real estate either consented in writing to the SI or disclaimed an interest in the goods as fixtures?

If yes, then SC wins.  9-313(5).

If no, the go to iii.

Does D have a right to remove the goods as against the owner/encumbrancer (or, has it been recently terminated?)

If yes, then SC wins. 9-313(5)

If no, then owner/encumbrancer wins.  9-313(7).

Is the SI a PMSI?

If yes, go to viii.

If no, go to v.

Did SC perfect by a fixture filing before the interest of the owner/encumbrancer is of record?

If yes, go to vi.

If no, go to xiv.

Does SC have priority over any interest of a predecessor in interest in title of the owner/encumbrancer?

If yes, go to vii.

If no, go to xiv.

Does D have either an interest of record in or possession of the real estate?

If yes, then SC wins.

If no, go to xiv.

Did the interest of the owner/encumbrancer arise before the goods became fixture?

If yes, go to ix.

If no, go to xiv.

Did SC perfect by fixture filing before the goods became fixtures or within ten days thereafter?

If yes, go to x.

If no, go to xiv.

Does D have either an interest of record in or possession of the real estate?

If yes, go to xi.

If no go to xiv.

Is the mortgage held by the owner/encumbrancer a construction mortgage?

If yes, go to xii.

If no, SC wins.  9-313(4)(a)

Did owner/encumbrancer record before the goods became fixtures?

If yes, go to xiii.

If no, SC wins.  9-313(4)(a).

Did the goods become fixtures before the completion of the construction?

If yes, go to xiv.

If no, SC wins.

Are the fixtures either readily removable factory or office machines or readily removable replacements of domestic appliances which are consumer goods?

If yes, go to xv.

If no, go to xvi.

Did SC perfect (by any method permitted in A9) before the goods became fixtures?

If yes, SC wins.  9-313(4)(c).

If no, go to xvi.

Is the conflicting interest a lien on the real estate obtained by legal or equitable proceedings after the SI was perfected (including, a BT)?

If yes, SC wins.  9-313(4)(d).

If no, the owner/encumbrancer wins.  9-313(7). [Or 9-313(6) if it was a construction mortgage.]

Certificate of Title

Under 9-311, D has the power to sell the collateral.  The SI continues in the collateral and the buyer owns the collateral subject to the SI.  9-307 ???

In an unauthorized sale, the SI continues in the original collateral and also in the proceeds and SC can collect from either the D or the buyer.  

If Buyer sells to another buyer, the courts debate whether the SC can collect from the proceeds of that sale.

If SC ignores the restrictions on sale, a court may hold that SC waived those restrictions by its course of dealing with D and the sale to the third party was impliedly authorized.  [Especially if the buyer is not protected by 307(1).]
