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SCOPE AND PURPOSE OF ARTICLE 9 (1)

1. NATURE OF SECURITY INTERESTS (1)

1. Plight of unsecured creditors
1. Without secured transaction, creditor — on debtor’s default — would have to sue and then would only be entitled to pro rata share after lengthy and costly litigation

1. SA just between the debtor and creditor

1. Article 9’s scope
1. Governs security interests in personal property (i.e., non-real estate)

2. SCOPE OF ARTICLE 9 GENERALLY (1)

2. Pre-UCC law
2. Existence of various devices (e.g., pledge, chattel mortgage, trust receipt, conditional sale), each with its own rules

2. UCC supersedes previous legislation
2. Now only one device: the “security interest”

2. Some pre-UCC distinctions have survived however, but not in the title of the interest (see Comment to § 9-101)

2. 1972 amendments to article 9
2. General application of article 9
2. From Professor King lecture/readings:

2. § 9-102 -- “Policy and Subject Matter of Article”

2. § 9-102(1)(a) -- article applies to any transaction regardless of its form if it is intended to create a security interest

2. LK: “regardless of its form” is redundant, since the statue already applies to “any” transaction

2. LK: subsection (2) is redundant because it merely identifies specific types of transactions which should be covered by the article

2. The purpose of subsections (1) and (2) is to settle on 1 security interest mechanism and, therefore, bring every transaction within the scope and rules of article 9

2. Front Row Seating (9) - whether a transaction creates a security interest depends upon the intent of the parties, and such intent is a question of fact

2. Applies to certain sales
2. § 9-102(1)(b) -- article 9 applies “to any sale of accounts or chattel paper”

2. Applies only to consensual security interests, defined as those negotiated and expressly agreed to by the parties (contra statutory security interests)

2. Statutory liens are expressly excluded from article 9 by § 9-102(2)
2. Note: the only time article 9 covers statutory liens is in calculating certain priorities under § 9-310
2. Common law liens excluded by § 9-104(c)
2. Other exclusions made by § 9-104 because they have nothing to do with commercial financing

2. Landlord’s lien

2. Statutory lien

2. Sales of accounts or C/P in connection with sale of business out of which they arose
2. Assignment of accounts or C/P for purposes of collection only

2. Transfer of right to an assignee who is also to perform under K

2. Transfer of an account in satisfaction of debt

2. Insurance policy transfers

2. Real estate; leases

2. Transfer of interests in bank accounts, expect where the account is the proceeds of collateral

2. Basic definitions
2. Debtor

2. Secured party

2. Security interest

2. Collateral

3. Leases as Security Interests (5)

4. CONSIGNMENTS AS SECURITY INTERESTS (9)

4. Situation: consignor delivers goods to consignee who need not pay for them until they are sold to a purchaser; consignee may return them is they go unsold

4. Issue: does the consignor have the right to reclaim the goods in the face of judgments or liens which may be obtained by consignee’s creditors?

4. Answer: for all practical purposes, the consignor must file an article 9 security interest, or be held to have an interest inferior to that of the consignee’s creditors or T/B (§ 2-326(3))

FORMAL REQUISITES OF A SECURITY INTEREST (11)

5. GENERAL REQUIREMENTS (11)

5. Basic set of requirements encapsulated under the term “attachment,” which can be considered synonymous with “enforceable against the debtor”

5. Note: enforceability against a third party will, in most cases, require “perfection”

5. “Attachment” requirements per § 9-203(1):
5. Pledge made (possession) or writing executed (SA)

5. § 9-203(1)(a) -- “the collateral is in the possession of the secured party pursuant to agreement, . . . or the debtor has signed a security agreement which contains a description of the collateral . . . .”

5. Note: § 1-201(39) defines “signed” liberally to include any evidence indicating an intent to validate the document

5. Creditor gives value (§ 9-203(1)(b))

5. Debtor has rights in collateral (§ 9-203(1)(c))

6. USE OF FINANCING STATEMENT AS SECURITY AGREEMENT (12)

6. Situation: when the secured party is diligent enough to file a financing statement but neglects to execute a security agreement

6. No court has held that a standard financing statement, with no additional language, constitutes a security agreement

6. Usually “words of grant” are required

6. View is consistent with the practice of “pre-filing” whereby a secured party will pre-file a financing statement so that the security interest automatically perfects upon the executive of the security agreement

6. From Professor King lecture/readings:

6. SA is essentially a contract which creates the security interest

6. FS is a document which, when filed, notifies others of the security interest

6. Gibson County Farm Bureau (14) - unless it contains the essential elements of a SA, an FS does not create a security interest

6. “The existence of an FS does not mean an enforceable security interest exists”

6. FS can double as an SA, but rarely does because it usually lacks the necessary information

6. Moral: prepare both!

6. Note: an SA is often only a small part of a very large contract so, for ease of filing, a separate FS is executed

6. Note: later case, 643 N.E.2d 313 (1994), says that a bare-bone FS may suffice, if there is also some parole evidence indicating the parties intended to create a security interest (this is an open issue among the states)

6. Description in SA is generally more specific than in FS

7. REQUIREMENT THAT COLLATERAL BE DESCRIBED (15)

7. § 9-203(1)(a) -- “which contains a description of the collateral . . . .”

7. § 9-110 -- any description is sufficient if it “reasonably identifies . . . .” 

7. Courts have been liberal with descriptions with the exception of after-acquired property

7. Possible abuse by secured creditor requires specificity in description

8. OTHER REQUIREMENTS FOR ENFORCEABILITY (18)

8. Creditor gives value (§ 9-203(1)(b))
8. § 1-201(44) -- a person gives “value” for rights if he acquires them in certain ways, including the following:

8. By committing himself — legally — to extend credit

8. i.e., secured party legally binds himself to make a loan to debtor

8. By taking a security interest to satisfy a pre-existing claim

8. i.e., debtor already owes money to secured party, and secured party takes a security interest to secure repayment of the debt

8. “In return for any consideration sufficient to support a simple contract”

8. e.g., if the state allows nominal consideration then giving $1

8. Debtor has rights in collateral (§ 9-203(1)(c))
8. After-acquired property conundrum

8. Situation: if § 9-204(1) applies a security interest to after-acquired property, how can the security interest be enforceable until the debtor actually acquires rights to it?

8. Answer: some courts have said that so long as the debtor — at the time of the execution of the security agreement — has on hand at least some property of the type which will be also after-acquired, then the security interest is really in the “mass” or “entity” of that type of property

8. a.k.a., the “entity theory”

8. Note: the rules of priority generally make it irrelevant whether the after-acquired property is covered from the date of the original agreement or only from the date of acquisition

8. but issue is relevant with respect to T/B problems

8. Buyer of goods

8. Confusing: see pp. 19-20 — see bluebook, pp. 41-42 and 52

8. (???)
PERFECTION (21)

9. PERFECTION GENERALLY (21)

9. Attachment and perfection distinguished
9. Attachment  generally only enforceable against the debtor

9. Perfection  enforceable against third parties

9. In most cases, perfection is accomplished by the secured party’s filing of a financing statement to provide public notice of the security interest; but in some situations:

9. Security interest may be perfected as soon as it attaches

9. Security interest may be perfected for a 21-day temporary period

9. Security interest may be perfected for as long as the secured party maintains possession of the collateral

10. VARIOUS MEANS OF PERFECTION OTHER THAN BY FILING (21)

10. § 9-302(1) -- “Security Interests to Which Filing Provisions of this Article Do Not Apply” -- excludes several categories:

10. (d) -- a purchase money security interest in consumer goods

10. See elaboration below

10. (a) -- a security interest in property in the possession of the secured party
10. See elaboration below

10. (e) -- an assignment of accounts which does not alone or in conjunction with other assignments to the same assignee transfer a significant part of the outstanding accounts of the assignor

10. (b) -- a security interest temporarily perfected in instruments or documents under § 9-304
10. § 9-306(3) -- a security interest in proceeds, for a 10-day period, if the security interest in the original collateral was perfected

10. § 9-302(1)(d) -- PMSI’s in consumer goods
10. Defining purchase money security interest; from Professor King lecture/readings:

10. § 9-107 -- “A security interest is a ‘purchase money security interest’ to the extent that it is (a) taken or retained by the seller of the collateral to secure all or part of its price; or (b) taken by a person who, by making advances or incurring an obligation, gives value to enable the debtor to acquire rights in or the use of collateral if such value is in fact so used.”

10. note: two classes of persons can take a purchase money security interest: sellers and lenders
10. note: under part (b) the “value” advanced must be that which is in fact used to acquire rights; this creates a problem of proof, since money is fungible

10. banks overcome this hurdle by either relying on the “enabling” language or by writing a check payable to both the buyer and the seller

10. “in fact” language indicates that intent it irrelevant to the question of whether the advanced money was used to acquire the property rights

10. Defining consumer goods; from Professor King lecture/readings:

10. § 9-109(1) -- “goods are ‘consumer goods’ if they are used or bought for use primarily for personal, family or household purposes”

10. Issue turns on the use by the debtor, not on the nature of the item

10. The factual finding will drive the applicability of § 9-302(1)(d)
10. LK: you should file a FS regardless of whether you think the debtor is using the property in a non-consumer way

10. Perfection of the purchase money security interest

10. § 9-302(1)(d) -- perfection is automatic upon attachment

10. Remember, attachment will only occur if there is a written security agreement executed

10. an oral security agreement can attach and be enforced only where the secured party (seller or lender) has possession of the collateral (pledge)

10. § 9-302(1)(a) -- perfection by possession
10. Perfection occurs if the collateral is in the possession of the secured party

10. § 9-305 -- “A security interest is perfected by possession from the time possession is taken without a relation back and continues only so long as the possession is retained, unless otherwise specified in this Article.”

10. Accounts and general intangibles cannot be perfected by possession because by their nature one cannot really “possess” the item; there is no piece of paper which embodies it

10. “When there is such doubt in the business world about what, if anything, represents a property interest, then possession is not a reliable method of perfection.” (Emanuel)

10. Secured party bears certain obligations to the debtor once he takes possession of the collateral (e.g., reasonable care)

10. A security interest in instruments can be perfected only by taking possession, except for the possibility of temporary perfection per § 9-304(4) and § 9-304(5)
10. What constitutes possession

10. Chapman case

11. PERFECTION BY FILING (26)

11. Purpose of filing
11. Article 9 adopts a system of “notice filing”

11. Filing merely puts alert credit searchers on notice and informs them of where to look for more information

11. Security interests requiring filing for perfection
11. Except for the those interests excluded in § 9-302(1), a security interest can only be perfected by filing a financing statement

11. § 9-401(1) -- where to file
11. Alternatives

11. First alternative: specifics listed on p. 27; everything else is filed in the central state office (i.e., Secretary of State)

11. Second alternative: specifics listed on p. 27; everything else is filed in the central state office (i.e., Secretary of State)

11. Third alternative: specifics listed on p. 27; everything else is filed in the central state office (i.e., Secretary of State)

11. Filing made in wrong place

11. Sometimes held to have an unperfected interest

11. But § 9-401(2) provides that “a filing which is made in good faith in an improper place, or not in the places required by this section, is

11. “nevertheless effective with regard to any collateral as to which the filing complied with the requirements of this Article, and is also
11. i.e., where the FS attempts to cover multiple types of collateral and is filed properly for 1, then that collateral is covered and the other is not

11. “effective with regard to collateral covered by the FS against any person who has knowledge of the contents of such a FS.”

11. i.e., FS valid against one with actual knowledge

11. § 9-403(2) -- shelf-life of the FS
11. FS ceases to be effective after 5 years from filing

11. “Continuation statement” may be filed

11. Consequences of lapse

11. See § 9-312(5)(a) which gives priority to the first secured party to file if both interests were perfected by filing

11. § 9-402(1) -- pre-filing
11. Allows the lender to file before he makes the loan, or even before the SA is signed

11. Protects lender from losing priority under § 9-312(5)(a) if someone sneaks in and perfects their security interest in between the creation and filing of the security interest

11. § 9-402(1) -- contents of the FS
11. Formal requirements:

11. Names of the debtor and secured party

11. Signature of the debtor

11. Address of the secured party from which information concerning the security interest may be obtained

11. Mailing address of debtor

11. Statement indicating the types, or describing the items, of collateral

11. Elaboration of each element not outline, see pp. 32-40

12. SPECIAL PERFECTION RULES FOR PARTICULAR TYPES OF COLLATERAL (40)

12. Scope of discussion
12. Not outlined, pp. 40-41 (???)
12. Documents
12. Not outlined, pp. 41-46 (???)
12. Instruments
12. Not outlined, pp. 46-47 (???)
12. Chattel paper
12. § 9-105(1)(b) defining C/P as a writing that contains “both a monetary obligation and a security interest in, or lease of, specific goods”

12. E.g., conditional sales K

12. Note: the term “C/P” is only generally used when the promise to pay and the SA in turn become the subject of a second security interest by the original secured party, who seeks financing

12. e.g, dealer sells truck to buyer and they execute a conditional sales K; dealer then gives the K to bank to secure the loan

12. Perfection

12. 2 methods of perfection permitted

12. § 9-304(1) -- filing

12. § 9-305 -- possession

12. Rights superior to perfected security interests in C/P

12. § 9-308(a) gives priority to a “purchaser of C/P . . . who gives new value and takes possession of it in the ordinary course of [the purchaser’s] business . . . if he acts without knowledge that the specific paper or instrument is subject to a security interest . . .”

12. but § 9-308(b) gives priority to such a purchaser (new value and possession) “even though [the purchaser] knows that the specific paper or instrument is subject to the security interest . . .” if the pre-existing security interest is “claimed merely as proceeds of inventory . . . ”

12. e.g., Dealer gives Bank security interest in “all inventory and proceeds”; Bank perfects by filing; Dealer sells inventory on conditional sales K’s (i.e., proceeds); Dealer gives the K’s to Finance Company which gives new value, takes possession, and knows of Bank’s interest

12. FC will win because the Bank claimed a security interest “merely as proceeds” and therefore FC need not act without knowledge to gain priority

12. Dangers of failing to perfect an interest in C/P, even one obtaining by “buying” the paper

12. e.g., Dealer sells chair to Buyer for use in Buyer’s factory under a conditional sales K which he perfects; Dealer borrows money from FC and grants a security interest in the K (C/P); FC neither files nor takes possession; a judgment creditor of Dealer levies against the chair

12. Buyer has the right to keep the chair so long as he continues to make payments

12. Lien creditor will then likely go after the C/P, and since FC’s interest is unperfected, § 9-301(1)(b) gives the lien creditor superior rights

12. e.g., same as above, but assume that a judgment creditor of Buyer levies against the chair, will he have priority over FC?

12. see p. 49

12. Accounts
12. § 9-106 defines account as “any right to payment for goods sold or leased, or for services rendered, which is not evidenced by an instrument or C/P, whether or not it has been earned by performance”

12. § 9-102(1)(b) states that Article 9 applies to “any sale of accounts or C/P”

12. Minor exception: § 9-104(f)’s “as part of sale of business”

12. Rationale for applicability: accounts and C/P are frequently used for financing

12. § 1-201(37) also defines security interest to include “any interest of a buyer of accounts or K rights is subject to Article 9”

12. Perfection

12. § 9-305 does not allow perfection by possession, leaving § 9-302 to indicate that it may be perfected only by filing
12. General intangibles
12. § 9-106 defines general intangible as “any personal property (including things in action) other than goods, accounts, C/P, documents, and instruments”

12. The term is a catch-all

12. § 9-102(1)(b) does not list this item and therefore sales are not covered

12. Perfection

12. § 9-305 does not allow perfection by possession, leaving § 9-302 to indicate that it may be perfected only by filing
12. Antenna Systems case

13. Certificate of Title Acts (53)

14. How Third Parties Can Get Details of Security Agreement (54)

PERFECTION IN MULTI-STATE TRANSACTIONS (57)

15. GENERAL PRINCIPLES (57)

15. § 9-103 -- “Perfection of Security Interest in Multiple State Transactions”
15. The rules depend on the nature of the collateral

15. General rules
15. “Last event” rule

15. The state whose law controls issues of perfection is the state where the collateral is located when the last event occurs on which is based a claim that the security interest is perfected or unperfected

15. e.g., if the creditor is arguing that he has secured status, and he bases his argument on his filing of a financing statement, he will have to show that the collateral was located in the state where he did his filing at the time that the filing took place (assuming all requisites of perfection occurred prior to this filing)

15. Exceptions:

15. in the case of a PMSI, when the parties intend to remove the collateral to another state within 30 days after the debtor (buyer) takes possession

15. when the collateral is covered by a Certificate of Title, perfection will be controlled by the issuing state

15. if the collateral is certain mobile goods or certain intangibles, perfection will be controlled by the law of the state where the debtor is located

15. “Moved-to-another-state” rule

15. Where the collateral is moved from one state to another, the secured party has a 4-month grace period within which to re-perfect in the new location

15. note: with regard to accounts, general intangibles, or mobile goods, grace period is triggered by change in debtor’s location, not by physical movement of the property

15. Conflict of laws
15. § 9-103 may not be varied by the debtor and secured party [by contract or other]

16. § 9-103(1) -- “DOCUMENTS, INSTRUMENTS, LETTERS OF CREDIT, AND ORDINARY GOODS” (59)

16. Consists of items that are not normally moved (e.g., heavy equipment, office furnishings)

16. Generally, the rule is that one perfects interests in such items in the state in which the item is located at the time the party wishes to perfect

16. § 9-103(1)(b) -- “last event” rule
16. Secured party must determine in what state the collateral is located, consult the law in that particular state, and then file accordingly (assuming not taking possession)

16. § 9-103(1)(d) -- “moved-to-another-state” rule
16. Provides that the interest is perfected in the new state until (1) 4 months after the collateral is brought into the new state, or (2) the expiration of perfection in the original state, whichever happens first
16. I.e., secured party has a maximum of 4 months grace to re-perfect

16. If re-perfection is made, it relates back to the date of the secured party’s original filing in the previous state
16. E.g., creditor perfects interest in debtor’s office furniture on 1/1/90 (assume the filing will expire in 5 years, on 1/1/95); if debtor moves to another state on 12/1/94, creditor’s interest will be perfected in the new state until 1/1/95, the earlier of expiration and 4 months after the move

16. if creditor re-perfects on 12/30/94, such action relates back to 1/1/90 and will win over another creditor who may have perfected sometime from 12/2/94 through 12/29/94

16. Rationale: compromise between the competing interests of the original secured party, and the new actual or prospective creditors in the state to which the collateral is moved

16. If re-perfection not made in time, the interest becomes unperfected at that time

16. A perfection after the grace period expires does not relate back

16. Priority of new interests which may arise prior to the original secured party’s expiration of the grace period are addressed in § 9-103(1)(d)(i) -- the first secured party’s interest “becomes unperfected at the end of the grace period and is thereafter deemed to have been unperfected as against a person who became a purchaser after removal” from the original state

16. effect is that at the priority of the interests “flip-flop” at the end of the grace period (i.e., first party would have had priority if a dispute arose, and was contested, within the grace period)

16. see previous example for illustration

16. § 1-201(32) and § 1-201(33) define “purchase” and “purchaser” to include “another secured party” and a “buyer who is not in ordinary course,” parties who would not have the benefit of relying on § 9-307's “buyer in the ordinary course” to win over the original secured creditor’s not-yet-expired perfection

16. note that the definition of “purchaser” does not include “lien creditor” and, since the rights of a T/B are often premised upon his status as a lien creditor, a T/B would also not win over the original secured creditor during the grace period (???)

16. § 9-103(1)(c) -- special provision for goods which are to be kept in another state
16. Situation: goods are in one jurisdiction at the time the security agreement is signed, but both parties contemplate that the goods will be moved to another state shortly thereafter

16. “If the parties to the transaction creating a purchase money security interest in goods in one jurisdiction understand at the time that the security interest attaches that the goods will be kept in another jurisdiction, then the law of the other jurisdiction governs the perfection and the effect of perfection or non-perfection of the security interest from the time it attaches until 30 days after the debtor receives possession of the goods and thereafter if the goods are taken to the other jurisdiction before the end of the 30-day period.”

16. I.e., if the parties understand at the time the security agreement is signed that the collateral will be removed to another state, and it is fact so moved within 30 days of the signing, the secured party does not have to file in the original state, and is protected both there and in the new state form the time he files in the new state

16. Seen very often when a bank finances the purchase of goods by a buyer in one state from a supplier in another

16. if bank were to file in purchaser state before goods arrived, then the filing would be the “last event” but the goods would not be present

16. if bank were to file in supplier state before the goods shipped, then the filing would have to be repeated in the purchaser state once the goods arrived there (cumbersome for creditor)

16. Note: goods must arrive in the new state within 30 days!

16. New interests created during the 30-day window

16. Rule seems to be the same as the 4-month grace period situation discussed above

17. § 9-103(3) -- “ACCOUNTS, GENERAL INTANGIBLES, AND MOBILE GOODS” (65)

17. § 9-103(3)(a) defines “mobile goods” as those goods which are “mobile and of a tuple normally used in more than one jurisdiction . . . if the goods are equipment or are inventory leased or held for lease by the debtor for others, and are not covered by a Certificate of Title”

17. E.g., motor vehicles, trailers, airplanes, shipping containers

17. Excludes any vehicle used for consumer purposes and any vehicle for which a Certificate of Title has been issued

17. Issue of “mobile goods” turns on the type of goods involved and not on their actual use in, or transportation between, more than one jurisdiction

17. Mobile goods, by their nature, are moved from state to state and intangibles (accounts and general intangibles) have no physical existence at all, therefore the key is the debtor’s location
17. § 9-103(3)(b) -- mandates that the “jurisdiction in which the debtor is located governs the perfection and the effect of perfection or non-perfection of the security interest”

17. § 9-103(3)(d) --defining debtor’s location as “his place of business if he has one, at his chief executive office he has more than one place of business, otherwise at his residence”

17. Old code has different rules for accounts

17. § 9-103(3)(e) -- if debtor’s location changes, creditor whose collateral is a mobile good, account, or general intangible has 4 months to re-perfect in the new state to which the debtor has moved

18. § 9-103(2) -- “Certificate of Title” (66)

18. Not outlined, pp. 66-71 (???)
19. § 9-103(4) -- “CHATTEL PAPER” (71)

19. Since chattel paper (i.e., retail installment contracts) can be perfected either by possession of the chattel paper or by filing a financing statement, the rules for perfection in multi-state transactions depends on the method used by the secured creditor

19. Possession  see rules for Documents, Instruments, and Ordinary Goods

19. Filing  see rules for Accounts, General Intangibles, and Mobile Goods

19. Complex example (from Emanuel)
19. Facts:

19. Dealer located in CA, Bank in CA, Financing Company in OR

19. Dealer sells many cars using installment contracts

19. Dealer obtains financing from both Bank and FC, giving security interests in the contracts; but only FC takes possession of its contracts

19. Bank files and perfects in CA (location of Dealer)

19. FC possesses and perfects in OR (location of C/P)

19. On default, Bank v. FC?

19. § 9-308 (“Purchase of Chattel Paper and Instruments”) gives priority to FC over Bank if it can show that it:

19. gave new value

19. took possession of the C/P in its ordinary course of business

19. acted without knowledge of Bank’s mutual security interest

19. If FC can not make its § 9-308 showing, then § 9-312 (“Priorities Among Conflicting Security Interests in the Same Collateral”) applies

19. § 9-312(5)(a) -- first to either file or perfect wins (Bank!)

19. Note: Bank could have covered its ass by stamping the C/P with a notice so that FC could not take without knowledge

20. § 9-103(5) -- “Minerals” (72)

PRIORITIES (74)

21. GENERAL SCOPE (74)

21. Various kinds of conflicts
21. If the debtor has no other creditors, or only unsecured creditors, and has not sold the collateral to a buyer in the ordinary course, the secured creditor will have no problem

21. But some interests may compete with a secured creditor:

21. Unsecured creditor

21. who has procured a judicial lien on the collateral, either by attachment, levy, judgment, etc.

21. Secured creditor

21. Perfected secured creditor

21. Purchaser of the collateral

21. in the ordinary course

21. Trustee-in-bankruptcy

21. Holder of a real estate mortgage on the property to which collateral-fixtures are affixed

21. Importance of priority -- winner takes all (i.e., no pro rata sharing)

21. Shelter principle
21. A buyer of property gets as good a title as his seller had
21. This common law principle applies against security interests by virtue of § 1-103 which makes applicable the general principles of common law, unless specifically displaced by the UCC

22. PRIORITIES BETWEEN CONFLICTING SECURITY INTERESTS (75)

22. Scope -- this [Emanuel] section does not address PMSI’s

22. § 9-312 -- “Priorities Among Conflicting Security Interests in the Same Collateral”
22. (1) -- if the following sections are applicable, do not use § 9-312:

22. § 4-210 -- security interests of banks in items being collected

22. § 9-103 -- security interests relating to other jurisdictions

22. § 9-114 -- consignments

22. § 9-115 -- security interests in investment property

22. (2) -- crops

22. (3) -- PMSI’s in inventory [which qualify under the subsection]

22. (4) -- PMSI’s in collateral other than inventory [which qualify under the subsection]

22. (5) -- acts as a “residual clause” governing all conflicts between secured parties not discussed in the other 4 parts of the section (see below for elaboration)

22. § 9-312(5) -- subsection stated verbatim:  “In all cases not governed by other rules stated in this section (including cases of PMSI’s which do not qualify for the special priorities . . . ), priority between conflicting security interests in the same collateral shall be determined according to the following rules:

22. “(a)  Conflicting security interests rank according to priority in time of filing or perfection.  “Priority dates from the time a filing is first made covering the collateral or the time the security interest is first perfected, whichever is earlier, provided that there is no period thereafter when there is neither filing nor perfection.

22. “(b)  So long as conflicting security interests are unperfected, the first to attach has priority.”

22. § 9-312(5) analyzed
22. § 9-312(5)(a) restated: Whichever secured party is the first to either file or perfect will have priority, so long as at all times thereafter there [remains] either a valid filing or perfection.

22. Note: filing may be performed without the execution of a security agreement (i.e., pre-filing)

22. Examples:

22. Bank files, FC signs SA and files, Bank lends and signs SA  Bank! (The first time there was either a filing or perfection was when Bank made its filing and thereafter Bank at all times had either filed or perfected.)

22. FC files, Bank signs SA and takes possession, FC lends and signs SA  FC! (The first time there was either perfection or filing was when FC filed and there was no subsequent time when FC had neither filed nor perfected.)

22. Note: the first-to-file requirement of (5)(a) applies regardless of the secured creditor’s knowledge of the other security interest (i.e., section is a “pure race”)

22. Rationale: it facilitates and promotes the pre-filing of financing statements

22. Note: a pre-filing will not always be impenetrable because there may be a:

22. pre-existing security interest that was perfected without filing or

22. subsequent PMSI qualifying for priority under § 9-312(3) or (4)
22. Difference from old code

23. PMSI SPECIAL PRIORITY (79)

23. General priority principle
23. The purchase money secured party does not get special rights over all third parties

23. Preferred status against another article 9 secured party only if he complies with the formalities of § 9-312(3) and § 9-312(4)
23. The PMSI has no special rights against ordinary course purchasers, per § 9-307(1)
23. Rationale: enables a previously-encumbered debtor to acquire new property and thus avoid economic strangulation

23. I.e., a new creditor would not lend to such a debtor if the creditor is not given special rights in the case of default

23. § 9-107 -- “Definitions: ‘Purchase Money Security Interest’”
23. Section stated verbatim: “A security interest is a ‘PMSI’ to the extent that it is . . .

23. “(a)  taken or retained by the seller of the collateral to secure all or part of [the collateral’s] price; or
23. “(b)  taken by a person who by making advances or incurring an obligation gives value to enable the debtor to acquire rights in or the use of collateral if such value is in fact so used.”

23. Defining PMSI; from Professor King lecture/readings:

23. Note: two classes of persons can take a purchase money security interest: sellers and lenders
23. Note: under part (b) the “value” advanced must be that which is in fact used to acquire rights; this creates a problem of proof, since money is fungible

23. banks overcome this hurdle by either relying on the “enabling” language or by writing a check payable to both the buyer and the seller

23. “in fact” language indicates that intent it irrelevant to the question of whether the advanced money was used to acquire the property rights

23. Note: to the extent that collateral secures a debt for the price of other collateral, that interest is not a purchase money security interest

23. Note: a PMSI will often have priority even though it was both filed and perfected after a non-PMSI in the same collateral was filed and perfected (this is the nature of the special preference)

23. Inventory and non-inventory collateral distinguished
23. § 9-109(4) defining inventory as goods “held by a person who holds them for sale or lease or to be furnished under contracts of service or if he has so furnished them or if they are raw materials, WIP, or materials used or consumed in a business.  Inventory of a person is not to be classified as his equipment.”

23. Note: broad definition

23. PMSI in inventory
23. § 9-312(3) -- subsection stated verbatim:  “A PMSI in inventory has priority over a conflicting security interest in the same inventory, and also has priority in identifiable cash proceeds received on or before the delivery of the inventory to a buyer, if . . .

23. “(a)  the PMSI is perfected at the time the debtor receives possession of the inventory; and
23. “(b)  the purchase money secured party gives notification in writing to the holder of the conflicting security interest if the holder had filed a financing statement covering the same types of inventory . . . . [This notice must be made] . . . 

23. “(i)  before the date of the filing made by the purchase money secured party, or
23. “(ii)  before the beginning of the 21-day period where the PMSI is temporarily perfected without filing or possession (§ 9-304(5)) and
23. “(c)  the holder of the conflicting security interest receives the notification within 5 years before the debtor receives possession of the inventory; and
23. “(d)  the notification states that the person giving notice has or expects to acquire a PMSI in inventory of the debtor, describing such inventory by item or type.”

23. § 9-312(3) analyzed

23. 2 principal requirements of the purchase money secured party:

23. perfection of his interest

23. notification of the PMSI

23. Perfection

23. in most case, this prong requires the purchase money secured party to file a FS prior to the debtor’s receipt of the inventory
23. exception: § 9-304(5)(a) -- security interest remains “perfected” for a period of 21 days without filing in connection with a bailee, etc.

23. Notification

23. purchase money secured party must give written notice to the holder of any conflicting security interest in the same type of inventory, if such a holder has filed a FS

23. the “if” clause was included because otherwise the purchase money secured party would have no way of knowing or contacting the conflicting holder

23. notice must normally be made before the purchase money secured party files
23. if under § 9-304(5)(a), notice must be given before the goods are released to the debtor

23. 1 notice is valid for 5 years; purchase money lender can then make as many purchase money loans as he wants during the 5-year period without further notice

23. notice must describe such inventory by item or type

23. notice rationale: protects an inventory secured creditor from making periodic advances against new inventory receipts by a dishonest debtor who might apply for a new advance even though he has already given a security interest in the incoming inventory to a different secured party

23. Applicability to proceeds

23. Where the debtor sells the inventory to a 3rd party for cash, and such cash is received before or upon delivery of the inventory, the PMSI priority applies to these cash proceeds
23. e.g., D gets loan from B and grants a security interest in D’s inventory; B immediately files a FS; D borrows money from FC which is used to purchase more inventory and FC files a FS before D takes possession of such items; D then sells some of the inventory for cash  FC will keep its special PMSI priority over B as to the cash proceeds, assuming such proceeds were paid “before or upon” delivery of the inventory to the 3rd party buyer

23. Accounts not covered

23. PMSI does not have special priority as to proceeds which take the form of accounts
23. i.e., if cash not tendered “before or upon” delivery to the 3rd party buyer, then an “account” if effectively created

23. in these situations priority is determined by the “first to file or perfect” rule of § 9-312(5)(a)
23. § 9-312(6) -- “For the purposes of subsection (5), a date of filing or perfection as to collateral is also a date of filing or perfection as to proceeds.”

23. nice example in Emanuel, bottom page 83

23. PMSI in collateral other than inventory
23. § 9-312(4) -- subsection stated verbatim:

23. “A PMSI in collateral other than inventory has priority over a conflicting security interest in the same collateral or its proceeds if the PMSI is perfected at the time the debtor receives possession of the collateral or within 10 days thereafter.”

23. § 9-312(4) analyzed

23. Perfection requirement not as stringent; may perfect up to 10 days after receipt of the goods by the debtor

23. Priority is given even without notification
23. rationale: arrangements for periodic advances are unusual outside of the inventory field

23. Priority against accounts exists
23. rationale: when a secured creditor finances directly against accounts, he is usually looking to accounts created by the sale of inventory, not accounts created from other sources (so no conflict)

23. If purchase money lender does not comply with § 9-312(3) or § 9-312(4) then  § 9-312(5)
23. If both secured parties qualify under § 9-312(3) or § 9-312(4) then  § 9-312(5)
23. E.g., Bank lends the down payment for a purchase, and the seller gives credit for the rest; each files within 10 days, and the goods are not inventory

24. RIGHTS OF UNPERFECTED SECURITY INTERESTS (85)

24. § 9-201's general rule
24. “Except as otherwise stated, . . . a security agreement is effective . . . between the parties, against purchasers of the collateral, and against creditors. . . .”

24. I.e., in a conflict between a secured creditor — even an unperfected one — and some other interest, the secured creditor wins unless the code specifically provides otherwise
24. Examples of when the code provides otherwise (from Comment):

24. § 9-301 -- subordinating a security interest because it was not perfected

24. § 9-307 -- security interest defeated when a buyer of goods is involved

24. § 9-312 -- certain priorities

24. § 9-301 -- “Persons Who Take Priority Over Unperfected Security Interests; Rights of ‘Lien Creditor’” -- makes an unperfected security interest subordinate to the rights of (see elaboration for each thereafter):

24. “(1)(a)  persons entitled to priority under § 9-312;

24. “(1)(b)  a person who becomes a lien creditor before the security interest is perfected;

24. “(1)(c)  in the case of goods, instruments, documents, and C/P, a person who is not a secured party and who is a transferee in bulk or other buyer not in the ordinary course of business, to the extent that he gives value and receives delivery of the collateral without knowledge of the security interest and before it is perfected;

24. “(1)(d)  in the case of accounts, general intangibles, and investment property, a person who is not a secured party and who is a transferee to the extent that he gives value without knowledge of the security interest and before it is perfected.”

24. § 9-301(1)(a) -- Persons getting priority under § 9-312
24. E.g., ordinary course purchasers under § 9-307(1)   (§ 9-312(1))

24. E.g., certain PMSI’s in inventory   (§ 9-312(3))

24. E.g., the first of 2 security interests to be perfected by filing   (§ 9-312(5))

24. § 9-301(1)(b) -- person who becomes a lien creditor before the security interest is perfected
24. § 9-301(3) defines lien creditor as “a creditor who has acquired a lien on the property involved by attachment, levy, or the like, and includes an assignee for benefit of creditors from the time of assignment, a T/B from the date of the filing of the petition, or a receiver in equity from the time of appointment.”

24. § 9-301(2) provides for an exception to the above lien creditor rule where the security interest is a PMSI

24. “If the secured party files with respect to a PMSI before or within 10 days after the debtor receives possession of the collateral, [the secured party] takes priority over the rights of a . . . lien creditor which [may] arise between the time the security interest attaches and time of filing.”

24. Function of § 9-301(1)(b) in bankruptcy

24. Most frequently used tool of the T/B seeking to invalidate an unperfected security interest

24. § 544(a)(1) -- gives to the T/B as of the date of bankruptcy the rights and powers of “a creditor to the debtor at the time [of bankruptcy] and that obtains, at such time . . . a judicial lien on all property on which the creditor upon a simple K could have obtained a judicial lien, whether or not such creditor exists”

24. Effect: a T/B can couple § 544(a)(1) with § 9-301(1)(b) to take prior to, and effectively invalidate, any unperfected security interest as of the date of the bankruptcy

24. Workings of § 9-301(1)(b)
24. Hypos on 88-92 are good practice in this area (???)
24. § 9-301(1)(c) -- Transferees in bulk and non-ordinary course buyers
24. Parties to whom provision apply

24. § 6-102 deifnes transferee in bulk as a transferee of “a major part of the materials, supplies, merhcanidse, or other inventory of an enterprise”

24. § 1-201(9) defines buyer in the ordinary course; non-oridnary course buyers are those who purhcase from someone not in normally in the business of selling the item
24. e.g., printer (in the business of printing) sells a printing press

24. The pririoty bestowed is to the extent that “he gives value and receives delivery of the collateral without knowledge of the secuirty interest and before it is perfected [by the original holder]”

24. Note: if either the transferee in bulk or non-irdnairy course buyer have securd interests, then § 9-312 governs

24. Note: provision applies only to goods, instruments, documents, and C/P

24. Accounts and general intangibles are covered by § 9-301(1)(d), a proviison which does not impose the requrement that the pruchaser recive the collateral before the other party perfects

24. § 9-301(1)(d) -- Buyers of accounts and general intangibles
24. See above

24. Provision does not apply to those transferees who are secured parties; go to § 9-312
24. “Lack of knowledge” requirement
24. In (b), (c), and (d) above a subsequent interest is perfected only if its holder takes such an interest without knowledge of the pre-existing security interest

24. Requirement is actual knowledge, not constructive

25. RIGHTS OF PURCHASERS OF COLLATERAL (94)

25. Generally
25. Certain purchasers of collateral not buying in the ordinary course still can take prior to the rights of unperfected secured creditors

25. And certain other purchasers may obtain even greater rights under the UCC; e.g.,:

25. § 9-307(1) -- a buyer in the ordinary course of business takes prior to any secured party, perfected or unperfected

25. § 9-307(2) -- consumers who buy household goods from other consumers

25. § 9-308 -- certain buyers of C/P and instruments

25. § 9-309 -- certain buyers of negotiable instruments and documents

25. Buyers whose purchase is authorized by the secured party
25. § 9-306(2) -- “ . . . a security interest continues in collateral notwithstanding sale, exchange, or other disposition thereof unless the disposition was authorized by the secured party in the security agreement or otherwise. . . .”

25. Note: secured party may, however, gain a security interest in the proceeds of the sale (see “Proceeds” below)

25. Note: the “or otherwise” language allows a court to infer authorization from the parties course of dealing or course of performance
25. e.g., where the secured party tolerates such sales over a long period

25. Buyer in ordinary course
25. § 9-307(1) -- “A buyer in ordinary course of business (§ 1-201(9)) . . . takes free of a security interest created by his seller even though the security interest is perfected and even though he knows of its existence.”

25. § 1-201(9) defines buyer in ordinary course of business as a person who:
25. Is a buyer in the “ordinary course” (not further defined);

25. “whether a sale is an ordinary sale of similar goods turns on whether the goods sold are classified as capital equipment or inventory” (Aircraft Trading & Services, 98)

25. LK: can one be a BOC of A/R?

25. JG: I think so if the company buys and sells them in the ordinary course

25. LK: if an auto dealer sells cars to another dealer can the second dealer be a BOC?

25. some courts say it doesn’t matter if the buyer always purchases cars that way (???)
25. LK: essentially a fact-based inquiry

25. seller may sell regularly but not every day

25. Does not buy in bulk nor take his interest for, or in partial satisfaction of, a pre-existing debt (i.e., he must give new value);

25. Buys from one who is in the business of selling goods of the kind bought; and
25. Buys in good faith and without knowledge that the purchase violates anyone’s ownership rights or security interest

25. “Without knowledge” requirement

25. The troubling clauses

25. § 9-307(1) -- “even though he knows of the [security interest’s] existence”

25. § 1-201(9) -- “without knowledge that the purchase violates anyone’s ownership rights or security interest”

25. They seem to be contradictory, but they are not:

25. the buyer may know that a security interest in the goods exists, but in order to reap the benefit of the provision he must not know that his purchase violates that security interest

25. Comment 2: “Reading the two provisions together, it results that the buyer takes free if he merely knows that there is a security interest which covers the goods, but takes subject to [the interest] if he knows, in addition, that the sale is in violation of some term in the security agreement not waived by the words or conduct of the secured party.”

25. Scott v. Apex
25. Not outlined, pp. 97-98 (???)
25. National Shawmut Bank v. Jones
25. Not outlined, pp. 98-99

25. Sales by customers to consumers
25. § 9-307(2) -- “In the case of consumer goods, a buyer takes free of a security interest — even though [it may be a PMSI in consumer goods which is automatically] perfected — if he buys without knowledge of the security interest, for value, and for his own personal, family, or household purposes unless prior to the purchase the secured party has filed a FS covering such goods.”

25. Note: the last clause allows a purchase money secured party to have priority over a 3rd party purchaser by allowing him to publicly file his already-perfected PMSI

25. Rationale: protects consumers who would not fit under § 9-307(1) because their seller is not one who deals in goods of the kind

25. Note: the goods must be “consumer goods” both in the seller’s and buyer’s hands

25. Seller’s hands  “In the case of consumer goods”

25. Buyer’s hands  “for his own personal, family, or household purposes”

25. Purchase of C/P and non-negotiable instruments
25. § 9-307(1) is not available for protection since that subsection only applies to “goods” (i.e., buyer in the ordinary course of business) (in addition, § 9-307 is entitled “Protection of Buyers of Goods”), but § 9-308 may protect a buyer of such items

25. § 9-308 -- “Purchase of C/P and Instruments” -- “A purchaser of C/P or an instrument who gives new value and takes possession of it in the ordinary course of his [own] business has priority over [another] security interest in the C/P or instrument . . .

25. “(a)  which is perfected under § 9-304 (permissive filing and temporary perfection) or under § 9-306 (perfection as to proceeds) if [the purchaser] acts without knowledge that the specific paper or instrument is subject to a security interest; or
25. Comment 2: “Clause (a) . . . deals with the case where the non-possessory security interest in the C/P is more than a mere claim to proceeds — i.e., exists in favor of a secured party who has given value against the paper, whether or not he financed the inventory whose sale gave rise to it.  In this case, the purchaser, to take priority, must not only give new value and take possession in the ordinary course of his business; he must also take without knowledge of the existing security interest.”

25. “(b)  which is claimed merely as proceeds of inventory subject to a security interest (§ 9-306) even though [the purchaser] knows that the specific paper or instrument is subject to the security interest.”

25. Comment 2: “Clause (b) . . . deals with the case where the security interest in the C/P is claimed merely as proceeds — i.e., on behalf of an inventory financier who has not by some new transaction with the debtor acquired a specific interest in the C/P.  In that case a purchaser, even though he knows of the inventory financier’s proceeds interest, takes priority provided he gives new value and takes possession of the paper in the ordinary course of his business.”

25. “New value” defined

25. “Value” is defined by § 1-201(44)(b)
25. § 9-108 gives several examples of “new value”

25. Example:

25. Dealer (“D”) buys machines from Manufacturer (“M”) on credit, executing a security agreement which recites that “proceeds” are covered; M duly perfects by filing; D sells several machines to customers on credit, executing conditional sales K’s; D sells the K’s to Factor Company (“FC”); the K’s are C/P in FC’s hands; FC knows that the K’s are the proceeds of D’s inventory and are thus covered by M’s security agreement and filing

25. Per § 9-308(b), FC takes the K’s free of M’s interest, since M’s security interest was claimed “merely as the proceeds of inventory”

25. Purchasers of negotiable documents, negotiable instruments, and securities
25. § 9-309 -- “Protection of Purchasers of Instruments, Documents, and Securities”

25. A secured party is subordinate to the rights of the HDC of a negotiable instrument, to those of a holder of a negotiable document to whom the document was duly negotiated, and to those of BFP of a security

25. These purchasers have priority even though the security interest may be perfected

25. Purchasers of vehicles
25. Not outlined, pp. 101-02 (???)
26. PROCEEDS (102)

26. Generally
26. A buyer in the ordinary course has priority over a perfected security interest in the collateral bought

26. The buyer might pay for the collateral in 3 ways:

26. Conditional sales K (C/P under § 9-105(1)(b))

26. Cash

26. Property (e.g., car trade-in)

26. § 9-306 -- “‘Proceeds’; Secured Party’s Rights on Disposition of Collateral” -- can be invoked to give the perfected secured party priority of such “proceeds”

26. § 9-306(2) -- “Except where this Article otherwise provides, a security interest continues in collateral notwithstanding sale, exchange, or other disposition thereof . . . and also continues in any identifiable proceeds including collections received by the debtor.”

26. “Proceeds” defined
26. § 9-306(1) defines “proceeds” to include “whatever is received upon the sale, exchange, collection, or other disposition of collateral or proceeds. . . .”

26. § 9-306(1) also defines 2 subsets of proceeds (important to § 9-306(4)):

26. Cash proceeds = “[m]oney, checks, deposit accounts, and the like . . . .”

26. Non-cash proceeds = “[a]ll other proceeds . . . .”

26. Proceeds automatically covered by agreement
26. § 9-203(3) -- “Unless otherwise agreed, a SA gives the secured party the rights to proceeds provided by § 9-306.”

26. Insurance payments as proceeds
26. § 9-306(1) also provides that “[i]nsurance payable by reason of loss or damage to the collateral is proceeds, except to the extent that it is payable to a person other than a party to the SA.”

26. Perfection of interest in proceeds
26. § 9-306(3) -- subsection stated verbatim: “The security interest in proceeds is a continuously perfected security interest if the interest in the original collateral was [itself] perfected; but [such a security interest] . . . becomes unperfected 10 days after receipt of the proceeds of the debtor, unless . . .

26. “(a)  a filed FS covers the original collateral, and the proceeds are collateral in which a security interest may be perfected by filing in the office . . . where the FS has been filed, and, if the proceeds are acquired with cash proceeds, the description of collateral in the FS indicates the types of property constituting the proceeds; or
26. “(b)  a filed FS covers the original collateral and the proceeds are identifiable cash proceeds;

26. “(c) the original collateral was investment property and the proceeds are identifiable cash proceeds; or
26. “(d) the security interest in the proceeds is perfected before the expiration of the 10-day period.”

26. § 9-306(3) analyzed

26. Subsection (3) first states the general rule, that a security interest in proceeds is automatically perfected for 10 days after receipt of the proceeds if the security interest in the original collateral was perfected (very logical)

26. Subsection (3) then further states that such perfection will remain after the 10-day grace period if certain conditions are present

26. the perfection will remain under (a) if:

26. a FS has been filed covering the original collateral and
26. the proceeds are of the type such that the original FS — filed where it was ordinally filed — would cover such type of proceeds anyway.

26. (a) example: B finances D’s inventory of cars and files a FS perfecting an interest in such cars; D sells a car in return for a used car, which is inventory to D

26. B need not re-perfect since a security interest in that used car could have been perfected by filing a FS where it was originally filed; the original FS therefore covers the used car as well

26. note: if D had received a promissory note instead of the trade-in, B would have to take possession of it after 10 days (notes cannot be perfected by filing, § 9-304(1))

26. the perfection will remain under (b) if:

26. a FS has been filed covering the original collateral and
26. the proceeds are identifiable cash proceeds.

26. Note: once the cash isn’t identifiable, (a) will apply

26. the perfection will remain under (a) if:

26. a FS has been filed covering the original collateral and
26. the proceeds in question were purchased by the debtor with cash proceeds which were first provided by the buyer in exchange for the original collateral and 

26. e.g., Dealer sells car for cash and then uses such cash to buy furniture

26. “the description of collateral in the FS indicates the types of property constituting the proceeds.”

26. e.g., the description says that the FS includes proceeds such as furniture, equipment, etc.

26. (c)  investment property

26. perfection will be established under (d) if a new perfection of the type required by the nature of the proceeds is effectuated

26. Conflict between holder of proceeds interest and holder of direct accounts interest

26. Situation: the proceeds of one secured party’s collateral may be another secured party’s collateral

26. e.g., security interest in “proceeds” from sale of Debtor’s inventory and security interests in “accounts” created by such sales

26. Resolution: as discussed previously (see § 9-312(3) and § 9-312(4)), a purchase money secured party will keep such special priority as to the proceeds of the sale only if the Debtor received cash before or, at the moment of, delivery

26. if sale is in the form of credit (including cash received a day after delivery), then any PMSI special rights are lost and you look to § 9-312(5)
26. rules only slightly different if dealing with non-inventory collateral

26. Illustration of section

26. Not outlined, p. 109 (???)
26. § 9-306(5) -- returned consumer goods
26. (???)
27. FUTURE ADVANCES (109)

27. Generally
27. § 9-204(3) -- “Obligations covered by a SA may include future advances or other value whether or not [such] advances or value are given pursuant to a [new] commitment.”

27. I.e., even if a secured party does not commit himself to make future loans in the original SA, they are still covered — and therefore the advances are still secured — when he does make them

27. Note: the guidance provided in Comment 5 (“collateral may secure future as well as present advances when the security agreement so provides”) indicates that — in fact — such an arrangement must be in the SA to begin with

27. accordingly, there is somewhat of an ambiguity  always put it in the SA to be safe!

27. Priority conflict with other security interest
27. Situation: secured party A makes a loan and perfects by filing, secured party B then does the same, then A makes a subsequent loan

27. Various resolutions

27. If A’s original SA explicitly mentioned future advances as being covered, then — per § 9-312(5) — A will have priority because he perfected first

27. If A’s original loan was a “one-shot deal,” then — per § 9-312(7) and Comment 7 — A still has priority with respect to the collateral named under future advances

27. note: under this subsection, A also can get priority if he took possession to perfect the original security interest

27. Temporary perfection

27. not outlined, p. 111 (???)
27. If A’s first loan is paid off prior to B’s loan, A will likely still have priority with respect to the second loan

27. Note: there is no requirement that the FS mention future advances

27. Conflict with non-article 9 interests
27. Two common situations; future advance secured creditor versus either:

27. Lien creditor who gets his lien between the first party’s original loan and subsequent advance

27. Subsequent purchaser who buys the collateral between the first party’s original loan and subsequent advance

27. Lien creditors

27. § 9-301(4) gives the future advance secured creditor priority over the lien creditor for pre-lien loans and post-lien advances if either the post-lien advance is made:

27. within 45 days of the lien, or
27. more than 45 days after the lien but the future advance secured creditor had no knowledge of the lien, or
27. more than 45 days after the lien but it was made pursuant to a commitment executed without knowledge of the lien

27. Advice to lien holder: wait 45 days and then give notice

27. Subsequent purchasers

27. In the ordinary course

27. § 9-307(1)  buyer has priority

27. Not in the ordinary course

27. § 9-307(3)  the secured party will have priority if both:

27. he had no knowledge of the sale at the time of the subsequent advance, and
27. the advance was made within 45 days of the sale
27. but secured party will also have priority if the advance was made pursuant to a commitment executed without knowledge of the sale

28. Subrogation (114)

FIXTURES (117)

29. Introduction (117)

30. Priority Rules for Fixtures (120)

31. Removal on Default (125)

BANKRUPTCY (127)

32. GENERAL SCOPE (127)

32. The trustee and the secured party
32. T/B’s job is to marshall the debtor’s assets so that the creditors can obtain the largest possible percentage of their claims in the bankruptcy distribution

32. T/B’s powers include:

32. § 362 -- may stay the secured party from repossessing collateral

32. § 541 -- takes title to debtor’s property and may assert any defense which would have been available to the debtor

32. § 544(a) -- may attack an unperfected security interest by using his status as a “hypothetical lien creditor”

32. § 544(b) -- may assert the rights of an actual unsecured creditor under state law

32. § 547 -- may set aside “preferential transfers,” including certain security interests

32. § 548 -- may avoid security interests which are “fraudulent” as defined by the Bankruptcy Code

32. General ROL: a security interest which was created more than 3 months before the bankruptcy and which was promptly perfected cannot be set aside by T/B

32. Scope of discussion
32. New code v. Old act
32. Reorganization and wage earners’ plans
33. SECURED CREDITOR’S RIGHT TO REPOSSESS (128)

33. Desire to repossess promptly
33. § 362 imposes an automatic stay on the secured creditor’s ability to repossess — and, if creditor was able to repossess prior to filing, to liquidate — the debtor’s assets

33. Length of stay
33. § 362(c) -- the automatic stay continues indefinitely, unless the court orders otherwise

33. Creditor may be able to get relief if he can show to the court either:

33. Repossession is necessary to ensure the adequate protection of the collateral (e.g., depreciable asset)

33. The debtor has no equity in the collateral and the property is not necessary to an effective reorganization (e.g., machine is used to produce debtor’s inventory)

33. Debtor may use collateral
33. § 363 -- T/B (or debtor-in-possession) may use, sell, or lease the collateral

33. Exceptions:

33. Non-ordinary course transaction

33. Sale is restrictive

33. May not touch “cash collateral”

34. Trustee’s Right to Debtor’s Property (129)

34. Not outlined, pp. 129-30 (???)
35. § 544(b) -- TRUSTEE’S USE OF AN ACTUAL CREDITOR’S RIGHTS (129)

35. § 544(b) -- “The trustee may avoid any transfer of an interest of the debtor in property, or any obligation incurred by the debtor, that [would otherwise be] voidable under applicable law by [another] creditor holding an unsecured claim that is allowable under § 502 . . . or that is not allowable only under § 502(e) . . . .”

35. I.e., if the T/B can identify an actual creditor of the debtor who could — under state (UCC) law — avoid (i.e., have priority over) another particular security interest (i.e., another secured creditor) in the debtor’s property, the T/B may step into the shoes of such an actual creditor and avoid it himself

35. Note: the T/B won’t need to invoke § 544(b) if the reason why the other “particular security interest” will lose is that it was unperfected

35. Instead T/B will invoke the more powerful § 544(a)
35. This provision is therefore used where the other “particular security interest” was perfected late, but prior to the filing of the petition

35. Note: this subsection is of limited importance today

35. See pp. 131-32 (???)
36. § 544(a) -- SECURITY INTERESTS NOT PERFECTED BY DATE OF BANKRUPTCY (132)

36. General ROL: any security interest that is unperfected as of the moment the bankruptcy petition is filed is void as against the trustee
36. Bankruptcy Code and UCC sections at play:

36. § 544(a)(1) -- a trustee has the rights of “a creditor that extends credit to the debtor at the time of the commencement of the case, and that obtains, at such time . . . a judicial lien on all property [of the debtor] . . . whether or not such a creditor exists.”

36. i.e., the T/B obtains lien creditor status at the moment the petition is filed

36. § 9-301(1)(b) -- an unperfected security interest is subordinate to the rights of “a person who becomes a lien creditor before the security interest is perfected”

36. i.e., lien creditor has priority over unperfected security interests

36. Note: although the actual creditor can avoid the impact of § 544(a) by perfecting his security interest merely moments before bankruptcy, any delay in doing so may affect his rights under § 547 (see elaboration below)

36. § 544(a) is also known as the “strong-arm” clause

36. Exceptions:

36. Certain exempt property (see § 522)

36. Post-bankruptcy grace period for PMSI’s

36. § 9-301(2) -- so long as a purchase money secured party files within 10 days of debtor’s taking of possession of the collateral, such a secured party has priority over a lien creditor who comes into existence between the time the PMSI attached and perfected

36. Therefore, a purchase money secured party keeps his 10-day grace period even if a T/B intercedes

36. this result is made explicit by § 546(b)
36. Where perfection has lapsed
36. If the perfection associated with a security interest has lapsed (e.g., 5 years have passed without re-perfection), the security interest is then subject to § 544(a) avoidance

36. See § 9-403(2) discussed previously

36. Trustee’s knowledge irrelevant
36. § 544(a) -- specifically says “without regard to any knowledge of the T/B . . .”

37. DELAYED PERFECTION AS PREFERENCE (§ 547) (134)

37. Striking down delayed perfection
37. If the a security interest is perfected prior to bankruptcy (blocking § 544(a)) and no actual creditor got a lien during the “gap” between attachment and perfection (blocking § 544(b)) then the T/B may still be able to prevail through § 547
37. § 547 attacks the grant-and-perfection of the interest by asserting that it constituted a “preferential transfer” between the now-bankrupt debtor and creditor

37. Policies behind preference rules
37. Equal treatment of all creditors

37. Debtor-near-bankruptcy is likely to favor one creditor over another (e.g. making a last-minute payment, granting a last-minute security interest)

37. Discouragement of secret liens

37. Requirements for striking down a preference
37. § 547(b) -- subsection stated verbatim:  “Except as provided in (c), the T/B may avoid any transfer of an interest of the debtor in property —

37. “(1)  to or for the benefit of a creditor
37. “(2)  for or on account of an antecedent debt owed by the debtor before such transfer was made

37. “(3)  made while the debtor was insolvent
37. “(4)  made —

37. “(A)  on or within 90 days before the date of the filing of the petition; or
37. “(B)  between 90 days and 1 year before the date of the filing of the petition, if such creditor at the time of the transfer was an insider; and
37. “(5)  that enables such creditor to receive more than [what] such creditor would [have] receive[d] if —

37. “(A)  the case were . . . under chapter 7 . . . ;

37. “(B)  the transfer had not been made; and
37. “(C)  such creditor received payment of such debt to the extent provided by the provisions of this title.”

37. Requirements analyzed
37. “Transfer” (§ 547(b))

37. The giving of a security interest is clearly a transfer

37. For discussion of when transfers are made (§ 547(e)(2)), see below

37. “Of the debtor” (§ 547(b))

37. Includes exempt property

37. “Antecedent debt” (§ 547(b)(2)) -- several provisions in § 547(c) (“T/B may not avoid under this section . . . .”) prevent certain payments from being on account of antecedent debt
37. Substantially contemporaneous

37. § 547(c)(1)(A) -- “The T/B may not avoid . . .  a transfer . . . intended by debtor and creditor . . . to be a contemporaneous exchange for new value given to the debtor . . . .”

37. e.g., parties intend check to represent a COD transaction, but check doesn’t clear until days later

37. delay in filing, p. 137 (???)
37. Ordinary course payments

37. § 547(c)(2) -- conflict between code and Emanuel’s (???)
37. PMSI’s

37. § 547(c)(3) -- the PMSI is deemed not made on account of an antecedent debt if it is perfected within 10 days after the security interest “attaches” (???)
37. attachment does not occur, per § 9-203(1)(c), until the debtor has rights in the collateral (???)
37. e.g., (???)
37. Net result rule (???)
37. “Insolvent” (§ 547(b)(3))

37. Even though the loan may have been made prior to insolvency, for the purposes of § 547 the transfer may nonetheless be deemed to have been “made” during insolvency (see § 547(e) below)

37. Moreover, § 547(f) states that “the debtor is presumed to have been insolvent . . . during the 90 days . . . preceding . . . the [bankruptcy] filing . . . .”

37. unless insider involved

37. “Within 90 days before the filing” (§ 547(b)(4)(A))

37. It is the transfer that must be made within the time period, not the lending of the debt (see § 547(e) below)

37. If insider, time period is 1 year

37. “Enables such creditor to receive more” (§ 547(b)(5))

37. Common sense: if the creditor got more in the transfer than he would have gotten either if the transfer had not been made and if the creditor had waited until a chapter 7 straight-up bankruptcy

37. Note: if a secured creditor had a valid, perfected security interest, and received payments on the outstanding debt within the 90-day window, such a transfer will not be a “voidable preference” because if he waited for bankruptcy he would have had priority anyway

37. therefore the (b)(5) requirement is not met

37. When grant of security interest is deemed “made”

37. § 547(e)(2) -- stated verbatim:  “For the purposes of [§ 547], except as provided in (e)(3), a transfer is made [either] —

37. “(A)  at the time such transfer takes effect between the transferor and the transferee, if such transfer is perfected at — or within 10 days after — such time, except as provided in (c)(3)(B);

37. “(B)  at the time such transfer is perfected, if such transfer is perfected after such 10 days; or
37. “(C)  immediately before the date of the filing of the petition, if such transfer is not perfected at the later of —

37. “(i)  the commencement of the case; or
37. “(ii)  10 days after such transfer takes effect between the transferor and the transferee.”

37. § 547(e)(2) effectively fixes the time a “transfer” is deemed made as the date the security interest was perfected, not the date on which it was created

37. The Bankruptcy Code and UCC sections at play:

37. § 547(e)(2) -- from above:  “a transfer is made . . . (B) at the time such transfer is perfected, if such transfer is perfected after . . . 10 days [following the creation of the security interest] . . . .”

37. § 547(e)(1)(B) defines “perfection” [for property other than real property] as “when a creditor on a simple K cannot acquire a judicial lien that is superior to the interest of the [secured party].”

37. § 9-301(1)(b) states that a judicial lien creditor has priority over an unperfected security interest

37. therefore perfection within the UCC definitions is always the same as that in § 547(e)(1)(B)
37. Note: § 547(e)(2)(A) provides for an exception to the made-when-perfected rule by excluding timely perfections from the class of transactions considered “preferences”

37. those parties who perfect within 10 days of the creation of the security interest may claim that the transfer “made” on the date of creation, not on the date of perfection

37. Note: this is true even if the entire transaction occurred within 90 days of the bankruptcy filing because if the transfer was “made” on the same day the loan was made, then their was no payment “for or on account of an antecedent debt”

37. Rationale: discourages secret liens by requiring that they be publicly filed in order to gain the benefit of being executed prior to a bankruptcy

38. THE “FLOATING LIEN” AND THE PREFERENTIAL TRANSFER RULE (141)

38. Definition of “floating lien”
38. Refers to a security interest in after-acquired property and future advances

38. Validated by § 9-204(1) (“After-Acquired Property; Future Advances”)

38. The security interest is said to “float” over the debtor’s ever-changing, unspecified mass of collateral

38. Improvement of position
38. The Bankruptcy Code prevents creditors in some instances from improving its own position to the detriment of other creditors prior to a bankruptcy

38. § 547(c)(5) -- stated verbatim:  “The T/B may not avoid . . . a transfer . . . that creates a perfected security interest in inventory, a receivable, or the proceeds of either, except to the extent that the aggregate of all such transfers to the [creditor] caused a reduction — as of the date of the [bankruptcy] and to the prejudice of other [unsecured] creditors . . . — of any amount by which the debt secured by such security interest exceeded the value of all security interests for such debt on the later of —

38. “(A) —

38. “(i)  with respect to a transfer to which (b)(4)(A) applies [non-insiders], 90 days before the date of the filing of the petition; or
38. “(ii)  with respect to  a transfer to which (b)(4)(B) applies [insiders], 1 year before the date of the filing of the petition; or
38. “(B)  the date on which new value was first given under the SA creating such security interest.”

38. § 547(c)(5) analyzed

38. The secured party’s interest is upheld only to the extent that he did not improve his position during the 90-day period prior to bankruptcy

38. § 547(c)(5) in action

38. Assuming — as is normally the case — that the loan is given more than 90 days prior to bankruptcy, measurement of the value of the collateral in relation to the debt (i.e., the secured portion) should be made at 2 “pivotal” dates:

38. 90 days prior to bankruptcy

38. the day of bankruptcy

38. If the creditor is fully secured (i.e., the value of the collateral is not less than the amount of outstanding debt) then there can be no preference
38. this is the case even when the collateral dips in value after the 90-day-prior-to-bankruptcy mark

38. If the value of the collateral did not increase from the first to the second pivotal date then there is no preference
38. i.e., the creditor didn’t force the debtor to build up the value of its collateral for the benefit of the secured creditor

38. Note: any payments made to the creditor during the 90-day period must be added back to the value of the outstanding debt before measuring the difference between pivotal dates

38. Even if the value of the collateral did increase from the first to the second pivotal date, there will be no preference if such increase was no the result of a “transfer” from the debtor to the creditor

38. e.g., increase in collateral due to a change in the market value of such goods

38. Even if the difference between the debt and the value of the collateral narrowed during the period, and such decrease was in fact due to a transfer, there will still be no preference if there was no prejudice to other creditors
38. ambiguous case, see p. 147

38. Measuring value

38. As part of an on-going business

38. As part of a liquidation sale

38. Insiders and transactions shortly before bankruptcy

38. Applies only to A/R an inventory (not equipment)

38. For the creditor to be saved by § 547(c)(5), his interest must be perfected as of the 90-day-prior pivotal date

39. PROCEEDS IN BANKRUPTCY (149)

39. Proceeds outside of bankruptcy
39. See portion outlined above

39. Before insolvency, the secured party has an interest in all identifiable proceeds

39. Proceeds in insolvency under § 9-306(4)
39. Purports to set forth the extent of the secured party’s interest in proceeds in the event of “insolvency”

39. Insolvency includes bankruptcy and other forms (e.g., receivership)

39. Provides that “a secured party with a perfected security interest in proceeds has a perfected security interest only in the following [types of] proceeds:”

39. (a) -- identifiable non-cash and separate bank accounts containing only proceeds
39. (b) -- identifiable “money” cash proceeds neither commingled nor deposited before insolvency

39. (c) -- identifiable “checks” cash proceeds not deposited before insolvency

39. (d) -- see elaboration below

39. “Identifiable”

39. Easy in the cash of non-cash items (e.g., traded-in vehicle)

39. Nor very difficult with cash proceeds since (b) and (c) require that the proceeds be neither commingled (checks are, by their nature, segregated) nor deposited

39. § 9-306(4)(d) -- stated verbatim: “In the event of insolvency . . . a perfected security interest in proceeds [is] a perfected security interest . . . in all cash and deposit accounts of the debtor in which proceeds have been commingled with other funds, but the perfected security interest . . . is . . .

39. “(i)  subject to any right of set-off; and
39. “(i)  limited to an amount not greater than the amount of any cash proceeds received by the debtor within 10 days before the [start] of the . . . proceedings . . . .”

39. § 9-306(4)(d) is computed as follows:

39. Step 1: determine the cash proceeds — from the disposition of the secured party’s collateral — that the debtor received during the 10 days before bankruptcy and which the debtor either (1) deposited in an account containing other funds or (2) commingled with other funds

39. Step 2: subtract any proceeds paid by debtor to the secured party on account of proceeds received by the debtor during the above 10-day period

39. Step 2: subtract any amounts to which the secured party is entitled by way of § 9-306(4)(a) through (d)
39. Example: confusing; don’t think we need to know (p. 151-52) (???)
39. In re Gibson Products case

39. Proceeds interest as preference

39. Some courts have used § 9-306(4)(d) for determining whether a preference existed

39. To the extent that payments made to the secured party within the 10-day period exceed the amount received from the debtor’s disposition of the collateral, the creditor has received a preference which may be avoided

39. Statutory lien attack on § 9-306(4)
39. § 545 allows the T/B to invalidate certain statutory liens, including any lien which “first becomes effective against the debtor (A) when a case . . . concerning the debtor is commenced . . . .”

39. Courts not likely to accept the argument, see p. 155

40. SELLER’S RIGHT OF RECLAMATION IN BANKRUPTCY (155)

40. § 2-702 -- “Seller’s Remedies on Discovery of Buyer’s Insolvency”
40. (1) -- the seller, upon such discovery, can refuse to deliver unless the buyer fronts the cash
40. Note: declaration insolvency does not in and of itself breach any K

40. (2) -- if discovery made after goods (sold on credit) delivered, seller may:

40. “reclaim the goods upon demand made within 10 days after [their] receipt,

40. “but if misrepresentation of solvency has been made to the . . . seller in writing within 3 months before delivery, [then] 10 day limitation does not apply. . . .”

40. The subsection also limits all remedies to reclaim based on fraud or innocent misrepresentation to the procedure just mentioned above (i.e., you can’t assert any other method)

40. (2) restated:

40. buyer insolvent upon receipt of goods  seller may reclaim within 10 days

40. buyer insolvent upon receipt of goods and buyer made a written representation of solvency in the 3 months prior to delivery  seller may claim whenever

40. (3) -- seller’s right to reclaim under (2) above is “subject to the rights of a buyer in ordinary course or other good faith purchaser under this Article [2] (§ 2-403). . . .”

40. § 2-403(4) -- “The rights of other purchasers of goods and of lien creditors are governed by the Article on Secured Transactions . . . .”

40. § 1-201(33) defining “purchaser” as one who “takes by purchase”

40. § 1-201(32) defining “purchase” as to include taking by sale, discount, negotiation, mortgage, pledge, lien, issue or re-issue, gift, or any other voluntary transaction creating an interest in property.”

40. LK notes that these are pre-Article 9 terms, and yet seem awfully similar to “security interests”

40. Therefore, under the broad definition of “purchase,” the secured party, not the seller, gets the goods (In re Samuels, from Emanuel)

40. Seller’s rights under § 2-702(2) do not entirely survive once buyer files for bankruptcy
40. The Bankruptcy Code preserves a common-law right to reclaim, but imposes 2 limitations

40. § 546(c) -- subsection stated verbatim:

40. “(1)  such seller may not reclaim any such goods unless such seller demands in writing reclamation of the goods —

40. “(A)  [within] 10 days [of] receipt of such goods by the debtor; or
40. “(B)  if such 10-day period expires after the commencement of the case, [within] 20 days [of] receipt . . . ; and
40. “(2)  the court may deny reclamation to a seller with such a right of reclamation that has made such a demand only if the court —

40. “(A)  grants the claim of such seller priority as a claim of a kind specified in § 503(b) . . . ; or
40. “(B)  secures such claim by a lien.”

40. Therefore, the UCC right to reclaim (§ 2-702(2)) is completely cut off after 10 days have past since delivery of the goods

40. This cut off includes the UCC provision allowing for a 3 month reclamation period if there was a written misrepresentation

DEFAULT (157)

41. Defining Default (157)

42. Creditor’s Options on Default (157)

43. Self-Help Repossession (158)

44. Resale of Collateral (160)

45. Debtor’s Right to Redeem Collateral (167)

46. Taking the Collateral for the Debt (“Strict Foreclosure”) (168)

47. Consequences of Creditor’s Failure to Follow Rules (170)

PROFESSOR KING’S REVIEW CLASS
48. ARTICLE 9 SCOPE
48. Applicable only to security interests in personal property

49. CREATION OF A SECURITY INTEREST
49. You must have a security agreement which contains granting language
49. Financing statement (???)
50. PERFECTING A SECURITY AGREEMENT
50. Most types of collateral allow for perfection by filing or possession

50. Exceptions:

50. Negotiable instruments  by possession only

50. Accounts  by filing only

51. THIRD PARTY RIGHTS
51. Determine the type of collateral at issue

51. Buyer in the ordinary course only relates to inventory

51. § 9-307(1) -- easy, just figure out if you have a BOC

51. If a BOC gave a security interest and then sold to another consumer, § 9-307(2)
51. Trustee-in-bankruptcy

51. Has the rights of a judicial lien creditor only as of the date of petition, for which the Bankruptcy Code refers to state law, or § 9-307(1)(b)
51. § 9-307(1)(b):

51. If perfected prior to petition, then T/B gains nothing

51. But then look to § 547 for the possible avoidance of a preference

51. Determine as of the date of the transfer (need a date!)

51. transfer = creating of the security interest, or the date of the SA

51. But § 547(e) gives us a test to use  transfer is made when the interest is so perfected so that the judicial lien creditor can’t win

51. If security interest perfected within 10 days of creation, then relation back to date of creation

51. Note: § 9-307(1)(b) contains no 10-day grace period, so § 547(e)’s transfer rules apply just for § 547 and § 544 (???)
52. SECURED CREDITOR V. SECURED CREDITOR
52. § 9-312(5) -- first to file or [otherwise] perfect

52. Exceptions:

52. PMSI in inventory

52. PMSI in non-inventory

52. C/P -- § 9-308 and § 9-306(5)
52. Improvement of position

52. Preference = the cost to acquire the inventory or collateral, not the increase in market value of the same collateral

52. Returned merchandise

52. Priority depends on C/P priority

52. Proceeds

52. Those automatically covered by SA and FS

52. § 9-306
52. Look at proceeds as the original collateral and see if you would have been perfected

52. 10-day grace period

52. Consignments

52. Merely claim

52. § 547(c)(5) -- improvement of position

52. Look to see as of 2 pivotal dates - not hills and valleys

52. By virtue of purchase or new inventory which falls automatically to security interest by virtute of after-acquired property clause

52. Value of the inventory is not the preference; it is the cost of additions

PROFESSOR KING’S BLUEBOOK PROBLEMS
53. PRIORITIES — THE CONSUMER/RETAILER RELATIONSHIP
53. Problem 1 (Blue, p. 88)
53. Facts:

53. Bank extends loan to Retailer to provide working capital for R

53. Loan is secured by all of R’s inventory, present and after-acquired

53. SA and FS properly executed by B

53. R sells unit to Purchaser

53. R files for bankruptcy

53. Lawsuit: B v. P

53. Solution:

53. Key is to determine P’s status and to see whether such status can trump B’s status as a perfected secured creditor

53. A perfected secured creditor will be subordinate to a BOC according to § 9-307(1) so long as he does not know that the purchase violates an existing security agreement (he can know that the SA merely exists)

53. BOC is defined by § 1-201(9)

53. P above is likely to be considered a BOC because the unit is inventory and is sold by R, who is someone who is the business of selling the goods of the kind

53. P wins.
53. Problem 2(a) (Blue, p. 88)
53. Facts:

53. P purchases a $1,000 fridge from R for use in P’s home

53. P pays $100 down and executes a SA giving R a security interest in the fridge for the balance of $900

53. P sells the fridge to neighbor for N’s home use

53. P defaults on the debt to R

53. Lawsuit: R v. N

53. Solution:

53. N is a consumer who bought from a customer

53. § 9-307(2) states that N would have priority if he bought without knowledge of the existing interest, for value, and for use as a consumer good, unless R files his already-perfected PMSI prior to the sale

53. There is no indication that either N had knowledge or that R perfected his filed his already-perfected PMSI prior to the sale

53. N wins.
53. Problem 2(b) (Blue, p. 88)
53. Facts:

53. Same as above except:

53. P trades in the fridge for a new one with R2, a dealer in new and used appliances

53. P defaults on the debt to R

53. Lawsuit: R v. R2

53. Solution:

53. R has an automatically-perfected PMSI in consumer goods

53. R2 does not qualify under § 9-307(2) because he is not using it for household (i.e., consumer) purposes

53. R wins.
54. PRIORITIES — THE T/B INCLUDING THE DEBTOR-IN-POSSESSION IN A CHAPTER 11 CASE
54. Problem 1 (Blue, p. 108)
54. Facts:

54. Debtor and Creditor enter into a loan agreement whereby C lends to D $50,000 secured by all of D’s equipment, as described in the SA

54. 10 months later, no part of the loan has been paid D files petition

54. C demands possession of the equipment

54. What are the rights of C and T/B?

54. Solution:

54. § 362(c) -- T/B has the right to stay and repossession of the collateral

54. § 362(c) -- C can argue, however, that either:

54. he needs to adequately protect the equipment

54. D has no equity and the property is unnecessary for an effective reorganization

54. Problem 1(a) (Blue, p. 109)
54. Facts:

54. Same as above

54. Will the T/B be able to avoid the interest under § 544(a)?

54. Solution:

54. T/B will be able to use § 544(a) only if C did not perfect his interest prior to the date of the petition

54. Problem 1(b) (Blue, p. 109)
54. Facts:

54. Same as above except:

54. C filed a FS the day before the petition was filed

54. Will the T/B be able to avoid the interest under § 544(b)?

54. Solution:

54. No, because the facts do not indicate that another actual creditor exists which would have rights sufficient enough to defeat C

54. Problem 2 (Blue, p. 109)
54. Facts:

54. Same as Problem 1 except:

54. SA executed and loan made on 12/1

54. FS filed on 8/1

54. Bankruptcy petition filed on 10/1

54. May the T/B avoid the security interest under any section of the Bankruptcy Code?

54. Solution:

54. § 544(b) is not available because there are no other existing actual creditors (see above)

54. § 544(a) is not available because C perfected prior to the petition

54. § 547 might apply and allow T/B to avoid the interest as a “preference”

54. see examples, pp. 135-36 (Emanuel)

54. Problem 3 (Blue, p. 109)
54. Facts:

54. 12/1/86 - SA covering a loan of $100,000 is executed by C and a FS filed

54. Collateral is all of D’s equipment wherever located and whenever acquired

54. Monthly payments on the loan are due over 5 years

54. D makes some payments but nonetheless files for bankruptcy on 5/29/88

54. Questions:

54. May the T/B avoid C’s security interest?

54. If the security interest is unavoidable, may the T/B recover from C any of the payments made by D prior to the petition?

54. Would it make any difference if the collateral was worth $100,000 and the debt subsequent to 1/1/88 was less than $85,000?

54. What if the collateral was worth $75,000?

54. Solution:

54. Let’s assume that T/B may not avoid the interest under § 547 (???)
54. Improvement of position issues (???)
54. Problem 4 (Blue, p. 109)
54. Facts:

54. 12/1/93 - SA executed and FS filed, covering all of D’s inventory whenever acquired

54. Loan of $100,000 is then made

54. Value of inventory on had is $130,000 [at the time of the loan]

54. As of 2/28/95, debt (with interest) is $125,000 and inventory is worth $90,000

54. From 2/28/95 through 5/29/95, $15,000 worth of new inventory is acquired and, through inventory sales, A/R worth $10,000 is created

54. Questions:

54. Can the security interest be attacked by the debtor-in-possession if the petition is filed on 5/29/95?

54. Can any part of the security interest be avoided by the DIP?

54. Solution:

54. (???)
55. PRIORITIES — THE T/B INCLUDING THE DEBTOR-IN-POSSESSION IN A CHAPTER 11 CASE
55. Problem 1 (Blue, p. 130)
55. Facts:

55. Bank A loans $10,000 to D, properly perfecting its security interest in the furniture of D’s motel

55. 3 months later, Bank B loans D $10,000 on the same assets and properly perfects

55. Both loans default

55. B seizes possession of the furniture

55. Lawsuit: A v. B

55. Solution:

55. (???)
55. Problem 2 (Blue, p. 131)
55. Facts:

55. 5/1/95 - D purchases $5,000 worth of furniture for the motel from Wholesaler on conditional sale

55. 6/15/95 - furniture is readied for shipment by W by way of crating, etc.

55. 6/21/95 - Bank A loans $3,000 to D and they sign a SA describing the furniture as collateral for the loan and Bank properly files FS

55. 6/26/95 - invoices sent by W are received by W

55. 7/6/95 - W files a FS in the appropriate office

55. D then files petition

55. D owes W $4,000 and A $2,000

55. Bankruptcy judge orders liquidation and the furniture sells for $2,000

55. Who gets the $2,000?

55. Solution:

55. (???)
55. Problem 3 (Blue, p. 131)
55. Facts:

55. Bank A loans D $50,000, secured by all of D’s present and future inventory

55. The security interest was properly perfected by A when created in 1992

55. In 1995, M entered into a K with D to sell it $10,000 worth of goods on credit and secured by the goods

55. Questions:

55. As attorney for M, how do you effectuate this intent?

55. As attorney for A, what advice do you offer after M’s goods are delivered?

55. Solution:

55. (???)
55. Problem 4 (Blue, p. 131)
55. Facts:

55. 5/15 - D obtains loan of $1,000 from Bank A secured by D’s fork lift truck which D uses in its business operations

55. while the SA specifically describes the truck, the FS filed merely describes the collateral as “equipment belonging to and used by D”

55. 8/1 - D obtains additional funds from Bank B of $25,000, secured by all of D’s machinery

55. the security interest was properly perfected with both documents describing the collateral as “machinery belonging to and used by D”

55. 10/15 - D obtains additional funds from A of $30,000, at which time D and A amend the SA to include, as additional collateral, all of D’s machinery

55. A does not file a new, or change its already field, FS

55. 11/30 - D files petition

55. T/B sells all assets consisting of the fork lift truck ($2,000) and machinery ($27,000)

55. Questions:

55. Distribution?

55. How would you have advised the parties?

55. Solution:

55. (???)
55. Problem 4(c) (Blue, p. 132)
55. Facts:

55. Same as above except:

55. There is no B or second loan

55. Creditor C obtained a judgment for $35,000 against D on 8/1 and levied on 10/1 (giving D a judgment lien as of that date)

55. Distribution of proceeds?

55. Solution:

55. (???)
55. Problem 5(a) (Blue, p. 132)
55. Facts:

55. D obtains loan against inventory from A who perfects

55. Customer of D buys item and pays part in cash and the rest on a 3-year installment plan

55. Customer gives D a security interest in the item to secure the balance of the price

55. D assigns the SA to B which takes possession

55. D becomes insolvent

55. Customer continues to make payments

55. Is A or B entitled to the payments?

55. Solution:

55. (???)
55. Problem 5(b) (Blue, p. 132)
55. Facts:

55. Cash payments to D are deposited in a general bank account

55. 10/1-10/8 - D sold inventory for a total of $12,500 which was deposited in the bank account

55. A hasn’t been paid by D for 2 months

55. 10/9 - D files petition

55. Lawsuit: T/B v. A

55. Solution:

55. (???)
55. Problem 5(c) (Blue, p. 132)
55. Facts:

55. Same as above except:

55. Customer returns item to D

55. 1 month later, D files petition

55. Banks A and B, and T/B claim the item?

55. Solution:

55. (???)
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