I.
Pre Code Security Devices

A.
Pledge 

1.
borrower transfers possession of property to creditor during the debt period

2.
borrower is still the owner

3.
(can’t use with income producing property)

B.
chattel mortgage

1.
retention of possession by borrower then files the chattel mtge for public to give notice of cr’s interest

2.
Filing = constructive notice; possession = actual notice

C.
conditional sale

1.
to avoid filing public notice, transfer possession but not title unless purchase price paid. (opposite of pledge) 

D.
trust receipt

1.
inventory financing in which a bank purchased goods from a manuf and then released them “in trust” to the retailer, after filing a notice that it was engaged in such financing.

E.
Assignment of A/R

1.
filing notice of cr’s interest in the outstanding accounts of the dr - business. Dr’s customer (obligors) may or may not have been notified that their obligations were assigned to the cr. 

F.
Liens - creditor’s interests in the debtor’s property

1.
judicial - pre or post judgments

2.
statutory

3.
consensual - secured trans creates this - Art 9.    9-102.

II.
How to establish a security interest

A.
Whether article 9 applies, ask if

1.
parties intended to create a s/i in pers property or fixtures.

2.
collateral is of a type covered by Art 9 

a.
goods - consumer goods, inventory, fram products, or equipment

b.
Quasi -intangibles - negotiable and nonnegotiable instruments, documents of title, or chattel paper

c.
Intangibles - accounts receivables or general intangibles

3.
transaction is of a type covered by art 9 

4.
any exceptions

B.
security interest

1.
interests in personal property - every interest in personal prop or fixtures that secures payment or performance of an obligation. includes pledges, chattel mortgages, conditional sales, and trust receipts. 9-102(1)(a)

2.
certain sales - includes rights and interest not previously considered s/i (ie buyer of accounts or chattel paper.9-102(1)(b)

C.
intention- Front Row Seating

1.
unperfected s/i is valid, takes priority to the claims of unsecured cr, but not superior to one who obtains a lien while the security int is unperfected. - 9-301(1)(b).

2.
if not creation of intention under 9-102(1)(a) 

3.
then maybe sale under 9-102(1)(b)

4.
unless exception under 9-104.(excluded transactions).

D.
§9-402  perfecting involves filing financing statement (Gibson)

1.
name and address of dr and secured party

2.
signature of dr

3.
description of the collaateral

E.
security agreement - K that creates or provides for a security interest §9-105(l)

F.
req’ts for a s/i to be enforceable ag DEBTOR (attachment) 9-203(1)

1.
dr must have SIGNED a security  agreement which contains a DESCRIPTION of the collateral

a.
must be an agreement

1)
A s/a can be oral. 9-203 an oral s/i is enforceable ag the dr if the collateral is in the possession of the lender. if not a pledge, must be in writing

a)
if the s/i is by way of pledge, an agreement is still nec but does not have to be in writing

2)
F/S can serve as a s/a if has the granting language (need evid of intention to create a s/i)

3)
S/a can serve as F/S 9-402

2.
dr has RIGHTS IN THE COLLATERAL

3.
creditor gives VALUE

G.
req’ts for a s/i to be enforceable ag 3rd PARTY = Perfection

1.
filing of f/s (some exceptions)

III.
DESCRIPTION OF COLLATERAL.  - nec  under 9-203

Description must reasonably identify. 9-110

§9-109 defines types of goods (so no need to include independent defs in f/s, s/a).

For reasons why  classification impt see 9-109 comment 1.

A.
Tangible collateral - goods

1.
Consumer goods - goods bought for use primarily for personal, family, or household purposes. 9-109(1).

a.
primarily

2.
inventory - if held for sale or lease to others in teh ordinary course of business. also includes raw material and materials used or connsued in a business (pencils)

3.
Farm products - if used or produced in farming operations and are in possession of the farmer/debtor. When products have gone through manufacturing process and farmer holds them out for sale to others they become inventory

4.
Equipment - if used in a business or by a nonprofit entity or governmental subdivision, or if they do not fit any other three categories of goods (catchall)

B.
Quasi-tangible collateral - (quasi tangible assesta are legal rts represented by pieces of paper.)

1.
Instruments - Article 3 negotaible and nonnegotiable instruments (checks, prom notes, drafts, cert of deposits); Article 8 securities (stocks and bonds); and other writings containing a rt to the payment of money if such writings are transfered by delivery and are of a type sold in the ord course of business.

2.
Documents of title, such as bills of lading and warehouse receipts

3.
chattel paper - writings that evidence both a monetary obligation and a security interest in or a lease of specified goods.. a group of writings  evidence that also constitutes chattel paper.

C.
Intangible collateral

1.
accounts -  = accounts receivable, refers to right of payment for goods/services sold or leased that is not evidenced by an instrument or chattel paper. (eg. oblig to make royalty payments).  acct def 9-106.

2.
general intangibles - any pers property other than goods, accts, chattel paper, documents, instruments and money.   also goodwill

a.
Orix case - description said “all property wherever located,” yet ct said prop wherever located meant tangible prop be intangible prop is not located anywhere.

b.
saying all personal property is too broad.

D.
Proceeds - 

1.
§ 9-306(1) Definition of proceeds -  includes anything received by the debtor on the sale or disposition of the collateral whether or not such disposition was authorized by the creditor.

a.
money, checks, and the like are cash proceeds; everything else is noncash proceeds 9-306(1).

1)
eg. trade in, deposit, financing are all proceeds so long as identifiable.

b.
deposit account itself is not proceeds.  §9-104 s/i in dep accts are excluded transactions in Art 9. due to comingling of funds.  excpetion if deposit acct only contains proceeds. 

c.
insurance proceeds - 9-306(1) - insurance payable by reason of loss or damage to the collateral is proceeds (except to extent payable to a nonparty to the s/a).

d.
so proceeds can be the trade in, deposit, and financing.

2.

a.
Except as otherwise provided, the s/i continues in the orig collateral after sale or disposition and also continues in any identifiable proceeds.

3.
Express reference to proceeds not required in the s/a or f/s. secured party’s rts w/respect to proceeds are deemed to arise by operation of law, in accordance with  the parties’ presumed intent, unless otherwise agreed. 9-306(2); 9-203(3).

E.
floating lien 9-204

1.
attaches to a debtor’s accounts, stock, inventory of goods, or other aggregation of items of clollateral. However, dr has rt to transfer and dispose of indiv items of collateral.  the lien floats over the collateral, attaching to item when it comes into the dr;s possession and terminating when sold or acct paid.  9-204(1).

a.
problem in Bkrptcy - T may attack as a preference.

2.
lender can get a s/i on everything the borrower has now and in the future (after-acquired prop) subject to s/a and f/s.  Put in into the s/a and f/s.

F.
After acquired property 

1.
if after acquired property is inteed to be secured, specify so. otherwise where the cts will consider it secured depends on type of collateral involved. (presume includes inventory but not nec equipment).

2.
interest attaches when property acquired by the debtor.  However, once dr has an interest in the collateral, the security interst attaches automatically.

3.
no security interest in consumer goods given as addtional security under an after-acquired property clause (other than accessions) unless the debtor acquires rts in the goods within 10 days after the secured party gives value under 9-204(2).

IV.
SIGNATURE of the debtor req’d on security agreement

A.
by any means satsifying 1-201(39). - any symbol to authenticate, intent to validate

B.
not nec to have secured party’s signature.

C.
multiple documents -not all signed - ct may uphold if prepared at same time, same transaction, and dr approved of them

V.
VALUE  - s/i cannot attach until cr has given value 9-203(1)(b). def of value 1-201(44) - a person gives value for rts in coll by acquiring them:

A.
in return for any consideration sufficient to support a simple contract

B.
as security for a preexisitng claim or in partial or total satisfaction thereof

C.
by accepting delivery under a preexisting contract for purchase or

D.
in return for a binding commitment to extend credit - whether or not ever drawn.

VI.
DEBTOR’S RIGHTS IN THE COLLATERAL

A.
before s/i attaches, dr must have rts in the collateral. 9-203(1)(c).

1.
no def in the Code; means ownership interest or rt to obtain possession. rights is defined to include remedies 1-201(36).

2.
ignore title.

3.
When rights acquired - case by case determination

a.
identification - B has rts in goods sold as soon as they have been identified by the seller as intended for the buyer, even though the B has yet to receive possession. 2-501. when shipped, marked or otherwise designated.

b.
mere possession not enough

c.
if specially manufactured for the buyer then buyer has rights, otherwise wait till identification.

B.
restriction on dr’s rt to transfer the collateral is void and unenforceable, and dr’s interest may be transferred notwithstdg.

1.
provision in s/a giving secured party the rt to accelerate payment or demand additional security in the event of the dr’s transfer of the coll may be valid and enforceable

VII.
PERFECTION

A.
Perfection gives the secured party priority over crtn other classes of the dr’s creditors in the exercies of the s/i.

B.
ways to perfect - filing, possession, attachment

1.
filing a f/s in the approp office.

a.
filing is the only method of perfection for accounts and intangibles 9-302.

b.
Generally, filing is available for all types of collateral except instruments

c.
§9-302(1) excludes several s/i from the filing req’t

1)
prop in Possession of the secured party

2)
PMSI in consumer goods (except registered motor vehicles)

3)
assignment of accts which doesn’t alone or in conjunction with other assignments to same assignee transfer a signif part of outstdg accounts of assignor

4)
s/i temporarily perfected in instruments or documents under 9-304

5)
s/i in proceeds, for a 10 day period, if s/i in orig coll was perfected 9-306(3)

d.
Where to file 9-401(1) 

1)
three alternatives

a)
Alternative One - only crtn interests re RE must be locally filed, all others in state wide repository.

b)
Alternative Two  - Same as one and local filing in farm related coll and consumer goods.  Locally filed in county of the dr’s residence, except crops in county where land located.

c)
Alternative Three -  Farm coll, consumer goods, crops, minerals and fixtures filed like alt two. In all others:

i)
if dr has place if business in only one county, the cr must file in two places: that county and w/Sec’y of State. 

ii)
if  dr has no place of business in the state but resides in the state (ie resident consumer), there must be filing in the county of dr’s residence and with Sec’y of State

iii)
if dr with place of bus in more than one county, only filing req’d with Sec’y of State.

2)
If filed in wrong place, sometimes unperfected.  May be perfected under 9-401(2) if made in good faith, its effective: (1) with regard to collaterl as to which the filing complied with the req’ts (so if covered more than one coll, and filed in correct office wiht respect to one, that coll is covered); and (2) with re to coll covered by the f/s ag any person who has knowledge of the contents of such a f/s.

e.
Duration of F/S -  9-403(2) - f/s ceases to be effective five years after the filing.

1)
by filing Continutation statement signed by secured party, extends for five years past date orig stmt would have lapsed, unless otherwise specified in c/s. 9-403(3).  continuation stmt filed during time org is effective but not earlier than 6 mos before orig expiration date.  If orig lapsed, file new ord f/s and priority dates only from that filing.  Use of a new f/s as a continuation stmt will not preserve  the effectivenes of the orig f/s.

2)
If unperfected due to lapse of f/s, lapsed party loses ag another purchaser or lien creditor (secured party) who filed while the first (now lapsed) party’s filing was still effective. 9-403(2).

f.
Contents of f/S 9-402(1)

1)
Formal req’ts

a)
names of dr and sec party - not trade name but legal name

b)
signed by dr

c)
addres of sec party to get info

d)
mailing address of dr

e)
stmt indicating types, or describing the items of coll

f)
RE-related coll special rules

2)
Errors in f/s  9-402(8), substantially complying with the req’ts is effective even if minor errors which are not seriously misleading

2.
POSSESSION of collateral by the creditor results in perfection as soon as all the req’ts for attachment have been met 9-305. . (A pledge).

a.
Property covered

1)
Possession by secured party w/o filing perfects the s/i when coll consists of goods, money, documents, instruments, or chattel paper. 9- 305. 

2)
Money and instuments - possession is the only way to perfect. 9- 304 (1)

a)
However filing may perfect where money or instruments are proceeds.

3)
property not covered is that which is not pledgeable - ie intangibles

b.
means of taking possession 

1)
inventory - place in warehouse and take possessio of warehouse receipt.

2)
goods in possession of bailee 0 having a receipt or by notifying bailee or by filing f/s.

3)
instruments in possession of bailee deemed in possessio from time baile given notice of the pledge or assignment of instruments.

4)
split on whether delivery of securites or instruments to an escrow holder is suff transfer of possession

c.
duration of perfection - from time possession is taken (w/o relation back) and continues only so long as possession continues. 9-305.

d.
rts and duties of secured party in possession of collateral

1)
duty of reas care in storing and preserving the coll 9-207(1)

2)
sec party may charge the dr for reas expenses incurred, incluing insurance, and may hold the coll as security for these expenses. 9-207(2)(a)

3)
accting for rents, issues, and profits - sec party may keep any increase in profits on the coll as add’l security; however money received must be returned to dr or applied ag the secured oblig 9-207(2)(c).

4)
risk of loss or damage borne by the dr to the extent that the secured party’s insurance is insuff 9-207(2)(b). but secured party duty to insure 9-207(3).

5)
rt to repledge 9-207(2)(e).

6)
rt to use collateral only if such action is nec to preserve the collateral or its value 9-207(4).

3.
AUTOMATIC perfection: by attachment alone (PMSI in consumer goods); carry over to proceeds, though protection may be lost if goods or nego documents are released to the dr to effect a sale or refinancing.

a.
PMSI in consumer goods - a s/i in consumer goods that arises in connection with the purchase of the goods is perfected auto upon attachment ie. no filing is required.  9-302(1)(d).. secured party advances money or credit to enable the dr to purchase the collateral. 9- 107. 

1)
PMSparty may be either the seller who has advanced credit for all or part of the price 107(a) or any other person who gives value or incurs an obligation to enable the dr to acquire the coll or rts in it, but only if the value is actually used on the transaction by the dr (ie if the loan is in fact used to buy the goods). 9-107(b).

a)
Extent of security interst is only to the extent of the value that the secured party has advanced in the purchase transaction.

b)
Security agreement still required, even though don’t have to file notice. (still need written s/i signed by dr)

2)
Consumer goods - 

a)
primary use test 9-109(l). comment 2. “if used or bought for use primarilly fo rpersonal, family, or househod purposes” - depends upon the use to which the goods are put by debtor.

b)
Groups under 9-109 are mutually exclusive - property can’t at same time and to same period be diff types.

c)
motor vehicles excluded from the consumer goods exception. - filing is req’d to perfect s/i 9-302(1)(d).  However section 9-302(3) exempts from filing req’t kinds of personal property that are covered by “certificates of title” or central filing statutes under state law (Motor veh, boats, mobile homes).

b.
assignment of beneficial interest in a trust or decedent’s estate is auto. 9-302(1)(c)

c.
certain accounts - assignment of accounts that, either alone or combined with other assignments to the same assignee, do not constitute a significant portion of the assignor’s outstdg accts. 9-302(1)(e).

d.
temporary automatic protection as to certain proceeds from coll or in documents and instruments 9-302(10(b).

1)
AS long as the proceeds are coll as to which a s/i could be perfected by filing in the same place where the orig f/s was filed, the s/i continues in the coll. 9- 306(2).

2)
Proceeds of a diff type - where orig filing wouldn’t be an appropriate means of perfection or appropriate place - then orig s/i terminates 10 days after the sale or disposition of the orig coll, ana new peerfection must be obtained (by filing or possesion - whichever is approp) wihtin the  10 day period 9-306(3).  If new perfectio obtaineded w/in 10 days, ti relates back to the date of perfection of the s/i in orig col.

3)
documents and instruments - 21 day perfection period 9- 304(4) - advance new value, or delivery of goods or documents or instruments

C.
time of perfection

1.
S/i becomes perfected when

a.
it has attached and

b.
all the applicable steps have been taken. 9-303(1)

D.
place of perfection - multistate transactions  9-103

1.
Last event test - controlling law as to perfection  - law of the state where the collateral is located when the last event occurs upon which is based the assertion that the s/i is perfected 9-103(1)(b).  In most cases, filing is the last even and therfore filing must be made in the state where the coll is located when the filing occurs.

2.
removal of coll to another state - new perfection required - four month rule 9-103(1)(d). interest is perfected in the new state until (1) four months after brought or (2) the expiration of perfectio nin the orig state.

a.
so long as within four months, new perfection  relates back  9- 303(2).

b.
effect of failure to reperfect within four months of removal - unperfected as ag any purchaser of the coll after removal (under 1-2301 purchaser includes secured parties). no relation back, so that even if later perfects, the interest will be subordinate. (but judcial line creditor not considered a purchaser bec not voluntary transaction )

c.
Effect of lapsing perfection (lasts five years and then lapses unless renewed).  If the coll moves across state lines and the f/s lapses in the first state before four months have passes since the move, ther is no four month grace period, r/ time for perfection in teh second state ends when the f/s lapses in the first state. 9-403(2), 9-103(1)(d)(i) 

d.
Exception to 4 month rule - automatic perfection - If coll is type that doesn’t require steps other than attachment for perfection (eg. PMSI in consumer goods) no 4 month rule. On removal to new state, no stpes needed to conintue the orig perfection 9-103(1)(d)

e.
Intrastate removal - No refiling req’d where goods moved from one city/county w/in same state 9-401(3).

3.
SPECIAL RULES for place of perfection with crtn types of coll

a.
Goods intended for use in another state (30 day rule).  

1)
PMSI perfected in state of destination if 

a)
both parties understand at time of attachment that goods are to be kept in another state, and

b)
the goods are moved into the new state w/in 30 days after the dr receives possession 9-103(1)(c)

2)
subsequent removal of goods

b.
accts, intangibles, crtn MOBILE goods, if not covered by a cert of title and are a part of the dr’s equipment or invemtory - perfected WHERE the DR IS LOCATED  9-103(3)

1)
DR LOCATED 9-103(3)(d)

a)
at dr’s place of bus if only one

b)
if several places of bus: at the chief place of business (Headqrts - whre executive control is centered not plants)

c)
if no place of bus, residence

2)
REfiling req’d if dr changes its location - new perfection w/in four months or the s/i wil become unperfected ag any person who becomes a purchaser of the coll (including secured parties) after the change 9-103(3)(e)

c.
CHATTEL PAPER

1)
Perfection by possession - General rule of location of the collateral (CP) applies 9-103(4)

2)
Perfection by filing - Rule of applicable gneral intangibles applies - filing at dr’s location 9-103(4)

d.
Minerals -  law of juris of point of extraction 9-103(5)

e.
MOTOR VEHICLES - Goods covered by CERTIFICATE OF TITLE

1)
Perfection - Exempted from the filing req’ts 9-302(3);  State cert of title method exclusive; filing in normal UCC manner ineffective. 9-302(4).

a)
all states - s/i in motor vehicles perfectedby notation of hte cr’s lien interest on the cert of title (unless vehicles are part of inventory, then perfection by filing of f/s covering the dealer’s inventory).

2)
Interstate transfer of motor vehicles

a)
Four month grace period 9-103(2)(b). interstate mvmt gnerally has no effect on s/i even if re-registered in new juris w/in four months so long as covered by cert of title nad s/i noted on cert.  Note if Fin CO gave cert of tilte to DR, it would lose benefit of four month grace period.

b)
Perfection continues beyond the four month grace period until the care is registered in the new state.

c)
Four month rule not applicable where:

i)
secured party gives certificate to dr 9-103(2)(b)

ii)
failure to note interest when reregistered.  The prior perfected s/i becomes subordinate to the rts of an innocent purchaser for value of the car other than a dealer or professional. However, if new cert states might be subj to liens not shown, then no purchaser protected w/i four month period. 9-103(2)(d)

1)
If purchaser is dealer or bank or fin co, the orig sec/int is not automatically subordianted b/r the 4 month period applies, during which the orig secured party can retain senitoriy by reperfecting in new state.

VIII.
Priorities

A.
UNPERFECTED CREDITORS (S/I has ATTACHED but is NOT yet PERFECTED)

1.
OTHER UNPERFECTED CREDITORS - FIRST TO ATTACH.  Where there are two conflicting security intersts in the same collateral, neither of which has been perfected, the order of attachment determines priority in the collateral 9-312(5)(b).

2.
PERFECTED CREDITORS HAVE PRIORITY.  An unperfected creditor is junior (or subordinate to a creditor who has perfected a s/i in the collateral first.  It doesn’t matter who has “attached” first and whether perfected creditor had knowledge of unperfected cr’s interst.

a.
Exception to rule when the creditor knows of the contents of a misfiled f/s and obtains this knowledge before becoming perfected.  Then the later perfected interest is subordinate to the fisfiled interest. 9-401(2).   

1)
eg. Cr A&B have s/i in same coll. Cr A files f/s in wrong place. If B perfectes w/o seeing the misfiled stmt, even though B knows it exists, B wins.  But if prior to perfection, B knows the “contents” of  the misfiled f/s, B is junior to A, even though B is the firstnto file correctly 9-401(2).

3.
JUDICIAL LIEN CREDITORS - 9-301 an unperfected cr is also junior to JLC who levies before the unperfected cr perfects his interest. Lien cr prevails even if that cr knows of the unperfected s/i. 9-301.

4.
STATUTORY LIEN CREDITORS - senior to unperfected s/i unless statutes creating liens state otherwise. 9-9-310.

5.
BUYERS - Those who purchase the coll from dr and pay value take free of unperfected s/i in the coll as long as they have NO KNOWLEDGE of the unperfected s/i. 9-301(1).

a.
PURCHASE OF INVENTORY - If the coll is inventory and the buyer purchases in the ORDINARY COURSE OF BUSINESS (ie retail sale), the buyer takes FREE of ALL S/I in the inventory (perfected or not), even if the buyer KNOWS of the s/i 9-307(1).

B.
BOC and Purchaser as third party

1.
Bank makes loan to ABC Applicances and takes s/i in all the present and future inventory of ABC.  Bank files proper f/s. Mr. and Mrs purchase from ABC a frig and pay $500 down, balance $2500 in equal monthly installments. - contains grant of s/i in that frig. ABc insolvent.  Bank forecloses on inventory - insufficient. wants to repossess the frig.  Bank v. Mr and Mrs.?  Mr. & Mrs.  9-307(1)

a.
§9-109 def of goods, as to the dr, the appliance store, these goods are inventory and not consumer goods, so 9-307(2) does not apply.  9-307(1) BOC takes free of sec interest:

b.
A buyer who purchases goods in the ordinary course of business from a dealer’s inventory takes free of perfected security interests held by the dealer’s creditors in the inventory.  This is true even though the buyer knows that the inventory is covered by a security interest, as long as the buyer does not know that the sale is in violation of the terms of the s/a. 9-307(1)

1)
Buyer in Ordinary course (BOC) defined in 1-201(9) - seller is a person in the business of selling goods of that kind (and not an unusual kind of sale like bulk sale).    

a)
§9-306(2) says except where this Article otherwise provides, a sec int in coll continues.  So if its a purchaser and not a buyer in the OCB, not protected by 9-307(1) and stuck by 9-306(2).

2)
s/i in the tiem sold must have been created by the seller, irrelevant that perfected, even though buyer knows of existence of s/i (1-201(25) def of knows = actual knowledge)  

3)
New Value- the buyer must give new vale and not just cancel out an old indebtedness.

2.
Now no default/ABC fine. Mr and Mrs before paying off installments move and sell frig to Neighbors.  ABC v. Neighbors? N wins 9-307(2)

a.
In the case of consumer goods, (according to dr’s use), neighbor w/o knowledge, for value, for own personal use, unless prior to purchase, secured party filed f/s.

1)
Consumer buying consumer goods from another consumer for value takes free of a perfected s/i in teh goods unless the buying consumer knows of the security interest, or a financing stmt covering them has been filed. since PMSI in consumer goods are automatically perrfected w/o filing, rare that a filing would exist.

b.
If not a perfected s/i, N wins w/o going through elements of 9-307(2) pursuant to 9-301 BFP.   (retiler need not file f/s if PMSI)

c.
So N protected unless R protects itself from consumer buyer selling to consumer buyer by filing a f/s.

d.
A S/i in goods other than inventory continues in the collateral even in the hands of a a good faith buyer for value. 9-306(2)

3.
Instead of sale to neighbors, M&M dissatisfied w/ frig only because brand new model on mkt.  purchase from N&V Appliances. N&V agrees to trade in.  ABC v. N&V?  ABC (retailer #1).  Not consumer goods b/r using as inventory

4.
When ABC investigates, it doesn’t find frig in possession of N&V, but that N&V sold frig to buyer 2 .  ABC v. Buyer 2?   ABC (retailer wins).

a.
§9-307(1) s/i was not created by his seller - R2, so B2 not protected here

b.
§9-307(2) - consumer goods b/ this is from inventory not consumer goods, so B2 not protected here.

c.
B2 has a remedy in Article 2 against R2, bec R2 not able to convey good title.

d.
For 307(2) to apply both parties have to be using for consumer goods (start with consumer goods and says for own personal household purposes).

5.
Buyers not in the ordinary course of business - future advances. 45 day rule.  

a.
A buyer not in the ordinary course of business  a purchaser of non-inventory) takes free of increases in teh security interest due to future advances, unless the advances are made by the cr in teh 45 days following the sale and are made either w/o knowledge of the sale or purusant to a commitment that was entered into w/o such knowledge 9-307(3).

1)
Pursuant to commitment  - means an agreement by secured party to loan money to dr in the future

6.
Buyers of quasi tangible paper coll (instruments, documents, and cp) are given the freedom to purchase such property free of the claims of others - including perfected Art 9 s/i in tfeh paper 9-309.

a.
The protected buyers - are holders in due course of negotiable insturments; holders to who negotiable document of title has been duly negotiated; and bona fide purchasers of investment securities 8-302.

b.
Buyers of chattel paper - Where a purchaser  of cp gives new value and takes possession of the collateral in the ordinary course of business, the purchaser takes free of a s/i the pruchaser does not know about at the time of purchase if the s/i is only temporarily perfected under 9-304 or 9-306.

1)
Proceeds -knowingly irrelevant - Further if the cp or instrument was not the orig coll but us claimed merely as proceeds of a sale of inventory, the purchser prevails even if the purchaser knows of the prior inventory s/i. 9-308.

C.
JUDICIAL LIEN CREDITORS

1.
General rule: JLC is senior to a s/i that is unperfected at the time of the lien cr’s levy but JLC is junior to a perfected s/i in the collateral 9-301(1)(b).

2.
Priority of future advances made to the dr by art 9 perfected cr. Future advances retain priority if made (i) w/in 45 days after the JL is acquired (whether or not Art 9 cr knows of the lien), or (ii) after the 45 days if the cr either has no knowledge of the JL or the advance is made purusant to a commitment which was entered into w/oo knowledge of the lien

D.
Trustee in Bkrptcy  as third party


key - Whether creditor perfected s/i.  If secured party  had done all required to perfect s/i in the collateral, the coll can be reclaimed from the b estate and used to satisfy debt.  If secured party has done something wrong, trustee in b estate will be able to avoid security interest, add property to b estate free and clear of cr’s interest and relegate the cr to pool of general (unsec) cr.


Even if valid s/i may still be attacked as fraudulent conveyance (fraud to cr) , preference (when perfected and whether suff value given).

1.
Trustee has all rights and powers of debtor as well as statutory powers and defenses ag third partyies §541.

a.
FRAUDULENT INTERESTS -  Power to set aside s/i that is fraudulent as ag ANY existing unsecured cr or that is otherwise voidable by any cr under any fed/state law. §544(b)

1)
Creditor = actual unsecured cr w/ a claim provable 

2)
if fraudulent against ANY cr, then entire s/i is invalud and can be upset by T - benefiting all crs.

3)
Fraud = UFTA/UFCA

a)
presumption of fraud - transfer made by insolvent for less than fair consideration §548(a)(2)

b)
intent to defraud other crs §548(a)(1)

b.
STRONG ARM CLAUSE - T has pwr that could have been exercised by cr with a lien oon all property at the moment petition filed (whether or not such cr exists) and for real property, T has rtts of BFP.  ie Pwrs of real of hypothetical cr §544(a).

1)
If a JLC could have had prioirty over an Article 9 s/i as of the filing of petition, T has such priority.  T will prevail ag any claims, liens, or interests that are not fully perfected (under applicable state law) at the time of B.  Under UCC 9-301 creditor’s levy would cut off unperfected s/i. 

2)
NB even a perfected s/i may be defeated by T if “perfection” occured w/in 90 day period preceeding the filing of hte petition.

2.
Preferences

a.
Preferences §547(b) (c)(7)

1)
A transfer of any  property of the dr ( includes the perfection of an unperfected s/i

2)
Made to or for benefit of a cr

3)
on account of an antecedent debt

4)
made by dr while insolvent and within 90 days before the filing of the b petittion (insider 1 yr)

5)
the effect of which transfer is to allow the cr to obtain a greater percentage of the debt than the cr could otherwise have received ( receives preferential treatment)

6)
in consumer case only, the aggregate value of all affected property is >$600.

b.
If meets all the above req’ts, it is voidable by T.  the “preferred” cr must repay the money to the T; or, where  perfection of a s/i is held “preferential” the s/i is simply invalid and the cr becomes a “general” (unsecured) cr.

1) eg.  If failed to perfect s/i until the 90 day period, perfection w/in that period would be a preferential transfer of property and therefore void.   Then cr would be an unperfected cr whose interest is wiped out by the T’s status as a judical lien creditor under 544(a)

2)
Remember if there’s a flaw in perfection, go to 544a which is easier. if cr corrects defect, still an issue of done w/i 90 days. 

c.
Nonpreferential payments - payments for value and payments made to a fully secured cr (ie with coll worth as much or more than the debt owed) are not voidable as preferences. (bec not on account of an antecedent debt b/r contemporaneous exchange)

d.
T must show Dr insolvent at time of transfer but presumption of insolvency during the 90 days before filing 547(f).  So t needs to know first the date of transfer.

1)
§547(e)(1)  - when transfer perfected.   When transfer complete.  For personal property, transfer is complete when a general cr of the dr could no longer have secured a superior lien to the property by suing the dr on the debt and levying an attachment on the coll.  For real prop, the test is when a BFP of the property could have obtained rts superior to those of a secured party . 547(e)(1)

a)
hypothetical creditor or purchaser  that could have achieved a higher priority w/in 90 days of bkrptcy. (judicial lines not statutory liens)

i)
§547(e)(1)(a) Transfer in RE is perfected when BFP can’t acquire an intrest thst is superior to interest of transferee.

ii)
§547(e)(1) (b) Transfer in personal property perfected when a creditor can’t acqure judcial lien (BFP) can’t acquire an interest that is superior to interest of transferee. ( a JLC caould have acquired superior rts until the f/s was filed - and that’s when became perfected).

2)
Grace period for transfers of security interests 

a)
PMSI perfected w/in 10 days after the dr receives possession of the property, no preference occurs even if the cr gave value prior to the dr’s possession (so that attachment of the s/i now protects an antecedent debt) - 547(c)(3).

b)
§547(e)(2) -  when transfer made.  at time such transfer is perfected, if perfected after such 10 days.

i)
Grace period - 10 days.  Gives all creditors a 10 day grace period - running from the time the transfer takes effect btwn the parties -  in which to perfect. If perfection is had in that period, the transfer then is judged as of the moment it became effective btwn the parties (typically attachment). 

e.
crtn preferences excused

1)
substantially contemporaneous exchange 547(c)(1)

2)
rountine payments - OCB

3.
Trustee as third Party

a.
Lender loans $ to Borrower and Br executes s/i on equip to Lender on March 1, 1994. On Oct 1, 1994 Br files peition Chap 7.  L requests possession of coll.  Lender v. Trustee?  Trustee

1)
Whatever the rts of a JLC are on 10/1, the T can assert pursuant to 544(a). (don’t need an actual JLC in existence).

2)
§9-301(1)(b) unperfected s/i subordinated to rts of JLC. Was this perfected on 10/1? did they need to file? take possession?   Here unperfected accdg to facts. 9-301 says subordinate should a cr obtain a JL and 544 says a cr did obtain a JL.

b.
Same except Sept 1, 1994. L properly filed a f/s.

1)
it’s perfected - T can’t avoid under 544(a).  for 544 (a) need date on which petition was filed and date on which s/i was perfected.  Look to preference.

c.
prior to 90 day period, perfected s/i.  Transfer not w/in 90 days but monthly payments

1)
First T has b/p of 547(b) elements.  Here, does cr receive more than would in chap 7? If the value of the coll is suff to pay the debt in full, then the pyamnets are not preferential.  But if coll not worth as much as otstdg debt - unsecured, then rule is that payments are applied to the unsecured portion and therfore redeemable by T.

2)
However, 547(c)(2) OCB exception - if Debt incurred in OCB of dr and cr and transfer made in OCB and Ordinary business terms, of financial affairs (means an indiv and therefore not engaged in business but oc of financial affairs), then not preferential.

3)
Also, 547(c)(3) property acquired by the debtor  - PMSI; 20 day grace period for perfection.  eg. 12/1 s/a, 12/2 JLC, 12/3 f/s. s/c v. jlc? JLC wins no relation back unperfected on 12/2.  If its a PMSI 12/1 s/a and dr possession, then filing realtes back and cuts off otherwise valid interest of JLC.

4.
After-Acquired Property in B  (does it conflict with antecedent debt)

a.
ucc 9-108.  If a secured party makes an advance or incurs an obligation that is to be secured in whole or in part by after-acquired property, the security interest in the after-acquired collateral is deemed to be taken for new value and not as security for an antecedent debt - provided the debtor acquires rts in the collateral either (in the OCB) (ie inventory financing) or under a contract of purchase putsuant to the s/a w/in a reasonable tima after value is given by the cr. (where person borrows cash to buy property and gives cr a s/i in the property to be acquired).

b.
§547(c)(5) - a/r or inventory falling under a perfected cr’s flaoting lien are not prefernetial even though first acquired in the 90 days (one year for insiders) prior to the petition.

1)
Exception  - build up prohibited.  If in the 90 day period, teh sec party has the dr acquire more inventory or a/r than were present at the start ot the period, a pref occurs to the extent of teh build up of unsec cr are hurty thereby 547(c)(5). 

c. s/a on 3/1/88; f/s 8/15/94, 10/1/94 Bkrptcy.  Perfected, under 544(a) t couldn’t avoid. Transfer s/i two years ago.  add’l transfer occurs when dr gets new inventory. 

1)
§547(b) says transfer made when perfected and 547(e)(1) says perfected when JLC can’t acquire superior rts. 547(e)(2) go to state law.  w/ respect to invenotry acquired >90 days, good s/i. Now looking at inventory acquired w/in 90 day period.  Perfection occured during the 90 day period before B because dr got rts in the collateral then, and therefore transfer made during the 90 day period.  Thus voidable transfer.

§547(b)

§547(e)(1(B)

§547(e)(2)

§9-301(1)(b) rts of JLC- until s/i perfected, JLC can obtain superior rts

§9-303 S/i is perfected when nec steps are taken and when attached

§9-302 applicaable steps of perfection

§9-203 attachment: s/a, value, dr rts in collateral.

2)
§547(e)(3) regardless of (e)(1) and (e)(2) if the transfer is of after acquired property, transfer deemed made when property is acquired regardless of (e)(1) and JLC test.

a)
§547(c)(5) applies only to inventory or receivables and is an exception to (e)(3)

i) T may not avoid transfer that creates s/i in inventory or receivables or proceeds of either, except  to the extent transfers caused a reduction in teh undersecured interest  on the later  90 days before petition or new value first given under the s/a creating such s/i. 

1) so look at debt and value of collateral 90 days before pet and on date of pet.  if the undersecured portion has been reduced (amt secured has improved) ot the prejudice of the other unsecured creditors ( if coll appreciated in value then not to prejudice of unsecured), secured creditor is entitled to amount of collateral minus the cost factor (expenses resulting in the reduction).

3)
§9-108 When after acquired coll is not a security for antecedent debt.. Deeming it to be for new value so not a voidable preference under B code. But cts don’t use 9- 108, improper intrusion into B Code.

E.
SECURED CR V. SECURED CR. PRIORITY AMONG PERFECTED CREDITORS

GENERAL RULE OF PRIORITY IN 9-312(5) which is modiffied by the nature of the s/i involved (PMSI v. NonPM); the nature of the coll invovled (Crops, proceeds, fixtures, accessions, etc); and the nature of the s/a involved (after acquired property calses, future advances, etc.).

1.
GENERAL RULE FIRST IN TIME TO FILE OR PERFECT. Bank a loans $10,000; s/i perfected in furniture. Bank B 3 mos later loans $ and prefects s/i in furniture. Bank A v. Bank B?  Bank A wins 9-312(5)(a)

a.
§9-312(5)(a).  general principle for conflict btwn 2 creditors w consensual liens iswhichever is the first either to file or perfect the s/i (whichever is earlier) provided there is no period thereafter when thers is neither filing nor perfection

1)
Thus party who files first has priority even though later creditor perfected first (by possession after first cr’s filing).  Conversely, an interst perfected by method other than filing is entitled to priority over a filed interest only if the nonfiling cr in fact perfected before the other cr’s filing).

b.
BK A 1/2 f/s on equip; Bk B 2/15 f/s, s/a loan on equip;  Bk a 3/15 s/a loan.  Bk B attached first but Bk A filed first, so what does perfectio mean in 9-312(5)(a). perfeciton in 321(5)(a) does not mean same as perfeciton in 9-303, concept of attachment does not apply.  TIME OF ATTACHMENT NOT DETERMINATIVE

1)
Bk A 1/22 s/a loan; bk B 3/15 s/a  f/s; Bk A 3/18. Bk B wins bec filed first.

2)
same but When in negotiations, dr tells Bk B that Bk A has a s/i in equip.  BkB goes ahead w/ transaction. So BkB  acted w/knowledge. BkB wins. Filing is constructive notice. If don’t look, deemed to know.  Here BkB actually knew. 9-312(5)(a) says nothing about knowledge, KNOWLEDGE IRRELEVANT.

2.
EXCEPTIONS TO GENERAL RULE - SPECIAL RULES FOR PMSI

a.
NONINVENTORY PMSI - furniture bought 5/1/93 from wholesaler; segregated in warehouse and ready for delivery 6/15/93; actual delviery 6/30/93; Bk A loans 6/21 and f/s filed on equip, 6 mos later co files Bkrptcy; wholesaler files f/s equip 7/6/93.  Furniture sold for 2000, W owed 4000, Bk a owed 2000. Who gets what - T, BkA, W?

1)
As of 5/1 S makes a conditional sale, W gets PMSI. The furniture is noninventory equipment. So 9-312(4) PMSI IN COLLLATERAL OTHER THAN INVENTORY TAKES PRIROITY OVER CONFLICTING S/I IN TEH SAME COLLATERAL IF TFEH INTERST IS PERFECTED WHEN TFEH DR TAKES POSSESSION OF THE COLLATERAL OR WITHIN10 DAYS THEREAFTER. Here perfected July 6, w/in 10 days of delivery so covered by 9-312(4). So PMSI trumps BkA, even though Bka filed first.

a)
KNOWLEDGE of prior interest IMMATERIAL.

b)
LIMITATION - Prioirty of the PMSI is limited to the EXTENT OF THE PURCHASE MONEY USED  in the acquisition of the collateral.

b.
PMSI IN INVENTORY  - S/i includes  after acquired inventory and proceeds (proceeds in cash  included so long as identifiaable).  So 9-312(3) provides way of obtaining add’l credit at least w/ regard to supplier.  If don’t comply with req’ts of 9-312(3) then fall back to rts under 9-312(5) (first to file).

1)
A PMSI in inventory has priority over a conflicting s/i in the same inventory and also has priority in identifiable cash proceds received on or before the delivery of the inventory to a buyer if:

a)
PERFECTION REQ’T - the PMSI is perfected at the time the dr receives possession of the inventory; (so file before dr gets possession - No 10 day grace period as in noninventory) and

b)
NOTICE REQ’T - PMsecured party gives notification in writing to holder of conflicting s/i who has previously filed a f/s covering inventory of same type of goods (to bank) (i) before the date of filing made by PMSec party, or (ii) before 21 day period where PMSI is temporarily perfected w/o filing or possession and

c)
holder receives notification w/in five years before dr receives possession of inventory. (once notice given and received it remains good for 5 years.  If at end of 5 yrs, the PMfinancing is still continuing, a new notice must be sent to and received by the conflicting interest holder)

i)
So notice must be given prior to the date on which the dr takes possession of the collateral

ii)
contents - notice must state that the person filing has or expects to acquire a PMSI in the dr’s inventory, describing the inventory by item or type 9-312(3)(d)

2)
Effect - protects cr with existing interst in the dr’s inventory bec PMSI must perfect and give notice. Also prserves dr’s flexibility in making financing arrangments by giving PMSI same superpriority as other noninvenotry PMcreditors if req’t met. Bank can then protect itself by cutting off further credit to REtailer or repossessing the nonencumbered inventory.

3)
Supplier has priority to the first proceeds until its secured debt is paid in full.  If anything left over it will go to party w/ the conflicting s/i.

4)
Accounts - s/i attaches to accts bec accts are proceeds. 9-306 permits s/i to follow into proceeds when orig coll is sold. 9-203 do not have to claim proceeds as coll on s/a. so manufacturere has s/i in proceeds, and Bank has s/i in proceeds bec it loaned $ to dealer.  Assuming that coll inve is not suff to pay both bank and manuf, so they fight over proceeds.  Bank wins.

a)
manuf given superpriority  over bank

i)
in the inventory - but inventory will be sold to BOC free of s/i of manuf and BK 9-307(1)

ii)
in the identifiable cash proceeds (cash not credit, and identifiable (comingled in register), and received on or before delivery - if three req’ts not met first in time applies.  So superpriority only as good as amt of inventory remaining that it supplied, otherwise bank has first priority.

c.
CONSIGNMENTS - conflict where goods end up in dr’s inventory on cinsignment and at same time prior inventory financer claims interest in teh consignee’s inventory under an after acquired property clause.

1)
Where a true consignment is involved, consignor is req’d to comply with the filing provisions of Art 9 and to give the same kind of notice as a PMSparty must give in order to obtain prioirty over an earlier filed s/i in teh debtor’s (consignee’s) inventory. 9-114

3.
Priority among PERFECTED CR - AS AFFECTED BY TERMS OF SECURITY AGREEMENT

a.
In chrono order: (1) A bk s/a forklift and truck, loan $2500, f/s machinery.  (2) B Bk s/a all machinery, loan $2500, f/s all machinery. (3) A bk amend s/a all machinery loan 30,000.  machinery sold for 20,000. 

1)
If had been just steps (1) and (2) BkA wins bec 9-312(5)(a) says in time of filing or perfection. What’s material under 9-312(5)(a) is the time of filing and not when s/i attached. 

a)
§9-312(7) clarifies this w/ respect to FUTURE ADVANCES.  9-204 obligations covered by a s/a may include future advance or other value whether or not advances are given pursuant to commitment. Then a new security agreement is not needed when the future loan is made.  The filed f/s will perfect the s/i both as originally made and as expanded by later advances to the dr. thereby continuing the orig priority.  cts, require for purposes of 9-312(5)(a)and (7), at least in the agreement a provision saying may include future advances.

4.
Priority among PERFECTED creditors - SPECIAL RULES FOR CRTN TYPES OF COLLATERAL

a.
PROCEEDS 

1)
Proceeds  includes whatever is received on the sale, exchange or other disposition of collateral or of proceeds (from some previous disposition of coll). 9-306(1). 

a)
Proceeds can be from proceeds. 

b)
insurance payableas result of loss/destruction is proceeds, except to the extent that it is payable to a person other than a party to the s/a(secured party or dr). ( Below, secured party risks losing funds to other parties including T unless the secured party gets possession fo teh check before others do).

c)
Cash proceeds - money checks deposit accounts and the like.  All other proceeds are noncash proceeds - cp. (distinction impt in event of insolvency treated by 9-306(4))

2)
§9-306(2) gives an interest in proceeds. (Whether the interest is perfected is governed by 9-306(3))

a)
General rule, if dr sells prop that is coll, the sec party does not lose the sec int. In addition, since dr acquired proceeds from sale, the s/i is also in the proceeds(identifiable). so secured party can

b)
go after the property. Purchaser isn’t personally liable, b/r the property is liable.

c)
go after proceeds

d)
or both until full satisfaction of debt.  Where the transfer to a third person cuts off the s/i, the secured party would be limited to asserting an interst ag the proceeds.

i)
Exceptions

1)
§9-307(1) s/i does not continue to sale to BOC

2)
§9-307(2) s/i does not continue in sale of consumer goods to another consumer.

e)
Unless disposition was authorized by secured party in s/a or otherwise.   No express reference to proceeds is required in the s/a or the f/s. Secured party’s rts arise by operatio of law unless otherwise agreed. 9-306(2).

3)
§9-306(3) The s/i in proceeds is a continuosly perfected s/i if the s/i in orig coll was perfected. (means no gap to worry about w/in 90 day period of bkrptcy preference).  However, ceases to be perfected and becomes unperfected 10 days after receipt of proceeds by dr unless:

a)
filed f/s in orig coll and proceeds are coll in which s/i may be perfected by filing and in office where f/s has been filed. (see which state to file under 9-103 perfection of s/i in multiple state transactions and places to file in each state under 9-401)

b) day grace period - if filing in another loc is req’d, perfection continues in proceeds for 10 days until perfect.  Don’t wait for grace period - at same time you file as to inventory, file for receivable/proceeds. New perfection relates back thus avoiding Bkrptcy preference problems

i)
Where proceeds are the kind of property in which a s/i cannot be perfeted by filing, the s/i terminates 10 days after the dr’s receipt thereof unless extended by a new perfection.

ii)
Where the place of orig filing (covering orig coll) is not the appropriate place for filing as to proceeds received, the s/i also terminates 10 days after receipt therof by the dr unless extended by a new perfection.

b.
Rules of Priority - the usual first to file governs most. But some exceptions

c.
ACCOUNTS as proceeds of inventory -  When s/i in inventory and another s/i in dr’s accounts receivables, a conflict will exist  if dr sells the inventory on credit,  since proceeds of inv  will be an account receivable.

1)
Whoever files first  wins

2)
Differs where cash proceeds of PMSI in inventory.  Whre invenotry sold for cash and the inv financer had a PMSI in the dr’s inventory, 9-312(2) provides that superprioirty given a PMSI in new inventory coninues in the cash proceeds of sale of such collateral.  Prioirty in tfeh noncash proceeds (A/R) depends on teh general first to file rule.

d.
PROMISSORY NOTES as Proceeds - The collateral financer must take possession of the instruments w/in 10 days to continue the orig perfection in the coll (possession being the only way to perfect a s/i in instruments).  If in meantime, the note were transfered to a holder in due course or to a purchaser for new value in the ord course of business w/o knowledge of the interst, the s/i in the instrument would be cut off. 9-308, 309.

e.
CHATTEL PAPER AS PROCEEDS. Exception to 9-312(5) when coll is CP. 9-308

1)
Abk has s/i, s/a, f/s in inventory of dealer.  Dealer sells car to buyer for s/i, t/i and $. Dealer filed a f/s.  Did he have to file? PMSI -but don’t know if Buyer is consumer or using car for business. 9- 302 must file except PMSI in consumer goods but exception if Motor Vechicle. So in this case doesn’t matter if consumer.   Dealer becomes insolvent and bk wants to get paid. (when B for family consumption, cuts off Bk’s s/i in car - b wins under 9-307(1))  But bk may have s/i in proceeds - what the Buyer paid.  installment paying by Buyer constitutes chattel paper.

2)
§9-105(b) chattel paper means writing or writings which evidence both a monetary obligation (Note, Draft , Promissory note) and a security interst in or lease of specified goods, but a charter or other K involving the sue or hire of a vessel is not chattel paper. When a transaction is evidence both by such a s/a or a lease and by an instrument or a series of instruments, the group of writings taken together constitutes chattel paper.

3)
§9-105(i) Instrument means negotiable instrument (payable in money only).

4)
The s/i and s/a is the chattel paper which belongs to ABK by virtue of being proceeds.  So Buyer makes installments to Bank.

5)
BkA v. Fin Co.   Dealer sells chattel paper to fin co. ABk is first in time, but Fin co wins.  if 9-308 fits Fin co, Fin co wins even though 9-312 would say bk 1st in time. 9-308: purchaser of cp, gave new value, takes possession (cp physcially transferred), in OCB (fin co is in this bus), takes priority if cp perfected under 9-304 or 9-306, w/o knowledge.

a)
if Fin co knows dealer has agreement with bank and bank filed f/s (that is fin co knows dealer’s sale gave rise to cp of proceeds) fin co doesn’t win.  However there is 9-308(b) which says Fin co can win even if knew subj to s/i if BK A claims cp merely as proceeds.

i)
WHERE INTEREST IN CP CLAIMED AS PROCEEDS OF INVENTORY.  If purchaser of cp gives new value for it and takes possession in the OCB, the purchaser has priority over another s/i in the cp that is claimed merely as proceeds of inventory subject to a s/i.  Holds, even though purchaser of cp KNOWs that the cp is subj to s/i. 9-308(b).

ii)
WHERE CP SUBJECT TO S/I OTHER THAN AS  INVENTORY PROCEEDS.  If the CP is subj to a s/i perfected other than as the proceeds of inventory, a stricter rule is applied.  To take prioirty in this case, the purchaser of cp must not only give new value and take possession in the ord course of business, but must also take W/O KNOWLEDGE of the existing security interest. 9-308(a).

1)
A secured party claiming an ionterest in cp other than as a mere claim to proceeds can get protection and still allow dr to retain possession of the paper by stamping or marking the paper with a notice of the assignment.

iii)
So Bk will make sure not claiming cp merely as proceeds b/r describe the cp in f/s as part of the collateral. coll is both the inventory and cp.

iv)
Bk could also take possesion of cp to protect ag Fin co.

b)
Recall purchase price also paid in cash and trade in. Fin co does not have s/i in either becuase it took s/i in cp and not in inventory or cash.  Bk does have s/i in cash so long as identifiable and in trade in as proceeds or after acquired inventory.

f.
CASH PROCEEDS IN INSOLVENCY PROCEEDINGS

1)
 §9-306(4) only when insolvency proceedings.  

a)
As defined in 1-201(22) insolvency proceeding includes any assignment for the benefit of cr or other proceedings intended to liquidate or rehabilitate the estate of the person involved.  A sec party with perfected s/i in proceeds has perfected s/i only in teh following proceeds:

i)
identifiable non-cash proceds and also in separate deposit accounts (cash or checks)

ii)
identifiable cash proceeds in form of money  not commingled. (once put cash into deposit account its subsection (a))

iii)
identifiable cash proceeds in form of checks

iv) unidentifiable proceeds (so secured party given s/i in proceeds in deposit account once insolvency proceeding) subject to 

1)
right to set off - B Code applies state law

2)
limited in dollar amount to the amount of proceeds received by dr w/in 10 days before insolvency proceedings and to which the secured party was entitled but was not paid.

b)
Conflict with B Code. - Preference w/in 90 days.?

g.
§9-306(5)  RETURNED GOODS

1)
Benedict v. Ratner - whether a secured party could claim any interest in goods that had been sold by the dr but then had ben returned to the dr for any reason might depend on whether the dr was req’d to segregate the returned goods.  If the secured party failed to require the dr to do this, the entire security agreement was sometimes held invalid as against the dr’s T in bkrptcy.

2)
RULE 9-306(5)(a) - The orig s/i in the goods continues (re-attaches) in returned goods, regardless of the reason for return and whether the claim is asserted ag the dr or the dr’s T in bkrptcy.

a)
Buyer returns the car.  fin Co v. BKa over car?  BkA 9-306(5)(a) gives s/i to Bk in returned merchandise so long as Bk perfected s/i in car. car at time of sale was inventory of dealer so was in s/i of bank. the orig s/i attaches again (bec 9-307(1) cut off the s/i) to the goods and continues as a perfected s/i if it was perfected at the time when the goods were sold. (“continues” impt bec otherwise perfected when dealer obtained possession which could be w/in 90 days before bkrptcy). 

i) BkA doesn’t have to refile or take possession - “if s/i was originally perfected by a filing which is still effective, noting further req’d.” Otherwise, secured party must take possession of the returned or repossessed goods or must file in order to perfect.

3)
Fin co v. dealer? Fin co had s/i in cp.  Gives Fin co a s/i in car which it did not have before  Now 9-306(5)(b) unpaid transferee (fin co) has a s/i in the goods (the car) as ag the transferee (the dealer). Such s/i is prior to s/i under (a) to extent transferee of cp was entitled to priority under 9-308. So whoever would win btwn bk and fin co w/r/t cp, would win as to the car. Fin Co would win.

4)
§9-306(5)(c). not cp that’s created but an account and that was assigned. s/i of the account of assignee is subordinated to s/i of (a).  BkA files first by taking s/i in inventory which includes proceeds including accounts.

a)
so RIGHTS OF THIRD PARTIES. Where the sale of the goods has created cp or an A/R, the purchaser of the cp or account has a s/i in the returned goods - which is good ag the dr (retailer) who sold the cp or account. 9-306(5)(b)(c).

5)
PERFECTION REQ’D  §9-306(5)(d) a s/i of an unpaid transferee (unpaid fin co) asserted under (b) or (c) must be perfected for protection ag creditor of the transferor and purchasers of the returned or repossessed goods (fin co must perfect in the car not in the orig cp).  If fin co didn’t perfect by filing f/s or taking possession, then Trustee wins over Fin co.  

6)
Inventory financer claims s/i under 306(5)(a) and Chattel paper purchaser claims under 306(5)(b). Conflicting claims are resolved under rules of 9-308 - ie. the security interests of hte purchaser of cp has prioirty over that of the inventory financer if the pruchaser of cp gave value for the paper and took it in the OCB.

7)
Inventory financer v. the assignee of an account created upon the sale of goods that are returned. Interest of hte account transferee is subordinate to that of the inventory financer 9-306(5)(c).

a)
Does T avoid Bk s/i. Have to know dates. Transfer under 547 is when s/i is perfected in the car, not when returned bec 5(a) says its continuous so long as originally perfected.   Bk over T.  So circular: fin co ahead of Bk; Bk before T; T ahead of Fin Co.  §551 of B Code resolves problem.

i)
T avoids the lien fo Fin co under 544(a) and pursuant to 551 steps into the shoes of the Fin Co and can assert the priority that fin co has over BKA. Therefore PROCEEDS FLOW TO THE ESTATE R/T FIN CO.

So bk doesn’t expect to have priorty over fin co.  Any surplus of paying off the car goes to Bank.  If no surplus, Bk gets nothing. 

b)
Fin Co perfects w/in 90 days - to avoid application of 544 (a) and 547

c)
Fin Co perfects more than 90 days of B - even that’s risky even though T can’t use 544(a) and 547; T can use 544(b).  The T may avoid any transfer of an interest of hte dr in property or any obligation incurred by dr that is voidable under applicable law by a cr (nonb law) holding an unsecured claim that is allowable.

d)
diff btwn 544(a) and 544(b).

i)
in (b)  T gets rits of existing cr (cr must have rts preceeding the date of petition)

ii)
in (b)  limited to rts of an unsecured cr (in (a) get rts of JLC)

8)
unsecured v. unperfected security interest

a)
S/a covering equip. Secured party neither takes possession nor files f/s. dr has a number of unsecured creditors. dr defaults on loan, sec cr starts foreclosure - sells equip. Unsecured want to come ahead bec never perfected secured interst. 

i)
§9-306(5)(d) says a s/i of unpaid transferee asserted under (b)and (c) must be perfected for protection ag “creditors” of the transferor.  Creditors as defined in 1-202 includes a general creditor which includes an unsecured cr. UCC requires perfection as ag unsecured cr.

ii)
In NY, Chattel mtge void as to cr unless mtge or copy recorded. Which creditors and cr arising at what time? - some cts interpreted it to mean mtgee had a reas period to file mtge from time of execution and it related back.  Three classes of creditors: A= arising before exec of mtge; B= before filing of mtge; C= before filing of bkrptcy petition.  Being unres, cr in B period were prtoected and mtge was void as to them. Cr in C period did not need protection bec they would have seen the mtge filed.  So controversy over A, who extended credit before mtge, any reason to protect them ag late filing?  Cts protect them because if they knew at an earlier time they could take steps to protect their interest.

rts of B creditors pass to T since mtge is void as to B, T can avoid it purusant to 544(b).

AS to C class, mtge is valid, When T steps into shoes of C, what happens.  When t avoids mtge and uses 544b to assert rts of B, T does so for entire estate and avoids entire mtge.  the whole estate includes C.

So as soon as get a cp, file a f/s on returned goods, so no gap period.

F.
Article 2 claimantsto the Collateral - B&S and Art 9 creditors.

1.
Interests of buyers - Under Art 2, a buyer has the rt to reject defective goods tendered by the seller; or, if a substantial defect is discovered only after “acceptance” of the goods, the buyer may revoke acceptance and demand a refund.  Upon exercise of either of these rights, the buyer obtains a possessory s/i in the goods to secure the return of the price paid for them and other incidental damages. 20602, 2-608, 2-711(3).

2.
Interests of seller - Seller’s art 2 s/i arises upon exercise of the seller’s rt to order a carrier of goods sold to stop delivery of the goods or the rt of an unpaid seller to resell goods the buyer will not accept and sue the buyer for the difference btwn tfeh K price and the resale price 2-706.

3.
Perfection of art 2 s/i - To perfect, the ARt 2 claimant must retain possession of the goods; no s/a or filing is req’d.   arises by operation of law, not consensual.

4.
Conflict btwn the goods subj to automatic art 2 s/i and an art 9 cr.

a.
§9-113 provides that s/i arising under art 2 are governed by art 9 rules (except that rts on default are controlled by the art 2 remedy sections).  However the UCC is silent on the resolution of priority disputes btwn these parties.

1)
Could argue art 2 are statutory liens that are superior even to perfected art 9 s/i or follow first to file or perfect rule of 9-312(5)

G.
Sale on Consignment  - Rts of 3rd parties when Buyer is in possession of goods but not owner.

1.
S delivers goods to B on consignment (S retains title, b not obligated to pay until goods resold by B) On Buyer’s premises, sign saying goods don’t belong to S

a.
While in possession of B, B commences Bkrptcy.  Consignor wants T to return goods

1)
Art 2-326(3) Goods deemed to be on sale or return.  The provisions of this subsection are applicable even though an agrement purports to reserve title to person making delivery until payment or resale or uses such words as “on consingment” or “on memorandum”.  However, this subsection not applicable if the person making delivery

complies with applicable law providing for consignor’s interst or the like to be evidence by a sign, or

establishes that Buyer known by creditors as consignee (retrospective defense)

complies with filing of Art 9 Secured Transactions.

a)
Here, consignor did not file under art 9, don’t know that all creditors are aware, don’t know if there is a law saying to post sign.

b)
To protect ag 3rd party cr, consignor should file at time of inception of the transaction to obviate 547, 544(b).

b.
Before delivery of goods, Bank w/ s/i in all of the Buyer’s present and future inventory of which includes consigned goods.  secured cr (BANK) v. consignor

1)
§9-114 rewrites 9-312(3) and imposes on consignor the same req’ts that would be imposed on PMSI to have priority over s/i.

2.
S agreed to sell goods on open credit to B, B agrees to pay 30 days on receipt of invoice. 

a.
Before shipped, S learns B insolvent.  S’s rights if any?

1)
Can refuse delivery of goods 2-702(1)

b.
S delivers goods to carrier for shipment to B, while in carrier S learns B insolvent.  S’s rights if any ?

1)
Stop the delivery - Stoppage in transitu 2-702(1), 2-705.

c.
goods are received by B and then S learns before paid for Buyer insolvent.  S’s rights if any ?

1)
S has rt to reclaim. 2-702(2) req’ts:

a)
sold on credit and discovers insolvent.  If S was foolish to ship goods knowing  B is insolvent the S bears the risk and the section doesn’t apply.

b)
S must make demand w/in 10 days after receipt for their return/reclamation.

i)
no req’t that it be written demand.  But compare B CODE §546 where 10 day demand must be in writing; so if B goes into Bkrptcy, 546 will apply and not 2-702.  

ii)
So S can get goods back w/in 10 days, even though bank can’t get loan back.  If after 10 days, S can sue for recession and show fraud.

2)
ARt 2 states that the seller’s rt to reclaim goods from an insolvent buyer is subj to the rts of a GFP.  Since purchaser is defined by the Code to include an Art 9 secured cr, such a cr’s perfected s/i attaching to goods in the hands of the insolvent buyer is SUPERIOR to the rts of an unpaid seller trying to reclaim the goods under 2-702.

a)
The same rule applies even where the buyer pays by check in a transaction that was meant to have no credit involved (a “cash sale”).  Thus if buyer’s check bounces, tfeh seller still loses to the buyer’s perfected creditors. 2-403(a)

3)
Under 546 of B Code, the Buyer’s trustee in bkrptcy is SUBJECT to the seller’s written demand for return of the goods made w/in 10 days after their delivery.

a)
Exception - The Bct may refuse to permit reclamation by the S if it protects the Seller’s interst eith erby giving the seller a priority payment as an administrative expense or by granting the seller a lien in the property.

i)
§2-702 provides that S is not limited to the 10 day period if the buyer has made a written misrep of solvency w/in three months before delivery.  The B Code has no such three month rule; thus S must always make a written demand  w/in 10 days of delivery to prevail over b’s trustee. 

d.
Supose prospective buyer comes in who’s solvent. 2-702(3) Says The seller’s rt to reclaim under subsection (2) is subj to the rights of a BOC or other GFP under this Article (§2-403).  Successful reclamation of goods excludes all other remedies with respect to them (can’t use for damages, just get goods and walk away).

