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I.
OVERVIEW

A.
Pre-Code Security Devices

1.
Draft.  A seller's order of payment from the buyer.  A check is a draft drawn on a bank.  Drafts are governed by Article 3.

2.
Pledge.  Possession of personal property transferred to pledgee as security for pledgor's payment of debt or other obligation.  Title remains w/borrower.  Transfer of possession is actual notice. 

3.
Chattel Mortgage.  Mortgage taken by mortgagee in personal property of the mortgagor that is filed (constructive notice); mortgagee gets loan from mortgagor to buy goods.  Goods remain possession of mortgagee, but mortgagor may repossess.  

a.
Courts wouldn't allow a chattel mortgage on property that the borrower had a right to sell.

4.
Conditional Sale Contract.   Seller retains title, buyer gets possession.  Payment is in installments & title is transferred upon full payment.  Seller can repossess.  Same as a chattel mortgage, except no filing req'd.  A conditional sale is the old way of describing a PMSI.

a.
Must be a vender (not a bank).

b.
Some states req'd filling.

5.
A/R.  Debt owed to an enterprise arising in ordinary course.

6.
Tripartite Arrangement.  For example, Ford sends car to Dealer & bill of lading (a type of chattel mortgage) to Bank.  Dealer sends trust receipt (another type of chattel mortgage) to Bank.  Bank then feels secure & sends $ to Ford & bill of lading to Dealer.  If Dealer sells the car & doesn't send $ to Bank, Bank uses trust receipt to recover car.  Problem is that Buyer of car may have been in the dark.  To correct for this problem, Uniform Trust Receipts Act req's filing agreement btwn Bank & Dealer & inventory & A/R become collateral (assignment of intangibles).  

a.
Bills of lading are documents of title, governed by Article 7.  SEE E 41+ for documents such as bills of lading & warehouse receipts.

B.
Lien

A claim, encumbrance or charge on property for the payment of some debt, obligation or duty.  A qualified right of property which a creditor has in or over specific property of his debtor as security.  Right or claim against some interest in property created by law or contract.

1.
Statutory, e.g., a tax lien or mechanic's lien.

2.
Judicial.  A right arising out of a judicial proceeding, req's a judgment; e.g., a judgment lien, an attachment, a garnishment (re property in hands of 3rd party).    

3.
Consensual.  A pledge, among other things, create a consensual lien.  Don't need to go to court. 

C.
COVERAGE OF ARTICLE  9
1.
Article 9 covers all s/agreements, defined as consensual liens.  


SEE § 9-102 for policy & subject matter of Article 9:  


§ 9-102(1) covers consensual liens & § 9-102(2) covers contracts.

2.
Types of Collateral
a.
Goods are defined as movables or fixtures, not real estate; SEE § 9-109.

i.
consumer goods (primarily for personal or household use)

ii.
inventory (held for sale in ordinary course)

iii.
farm products (farming operations)

iv.
equipment (anything else)


b.
Quasi-tangible property; SEE § 9-105(1)(b) & (i).

i.
instruments (writing which evidences a right to the payment of $ & is not itself a s/a or lease & is of the type transferred in ordinary course by delivery w/o necessary endorsement or assignment, e.g., bonds, stocks, checks)

ii.
chattel paper (a promise to pay + a s/i* in chattel)


*s/i defined in § 9-105(1)(l)

c.
Accounts & general intangibles; SEE § 9-106.

i.
Account (right to payment for goods sold or leased or for services rendered which are not evidenced by an instrument or chattel paper )

ii.
General intangibles (any personal property other than goods, accounts, chattel paper, documents, instruments & money, e.g., good will, contract rights, license agreement re trademark where licensee has to pay royalties)

3.
Transactions excluded from Article 9; SEE § 9-104.


a.
Statutory liens (& common law liens)

b.
Judicial liens
c.
Leases — true leases are not covered, but leases that let the buyer end up owning the chattel at the end are covered as they are really a conditional sale.  SEE E 5+ for leases.  King thinks all leases should be covered.

D.
ATTACHMENT OF A S/I
1.
An attachment creates a s/a.  The creditor is an unperfected SC.  The s/a is binding between the SC & the debtor.  Coexistence of these 3 req'ments is necessary for attachment. 


§ 9-203(1).  SEE E 11-19. 

a.
Either a written s/a which contains a description of the collateral & is signed by the debtor OR collateral is in the possession of the secured party.  SEE below.

i.
Attachment is embodied in a SECURITY AGREEMENT which must:

(A)
Be in writing unless the collateral is in possession of the secured party.

(B)   
Convey a s/i in specific collateral.  The document must show intent to create a s/i (specific wording is not req'd).  

(1)
F/s usually fail to show intent & thus are not substitutes for a s/a.  


SEE E 12-15.

(C)
Describe the collateral.  The description must be reasonably sufficient (e.g., equipment or instrument).  See Orix Credit Alliance v. Omnibank (Tex. 1993) (the "wherever located" problem).

(1)
Proceeds are covered from the sale of the described collateral & need not be specifically mentioned.  § 9-203(3) & § 9-306(2).

(2)
AAP must be specifically mentioned (except for inventory).  AAP clauses are invalid unless the debtor gets the goods w/in 10 days after the creditor gives value.  § 9-204.
(D)
Be signed by the debtor.

b.
Value given by the secured party.

c.
Debtor must have rights in the collateral.  Look to Article 2.  § 2-502 (buyer's rights to goods on seller's insolvency).  Concept of identification.  1st Tenn. Bank v. Graphic Art (Missouri 1993) (rights in the collateral; § 2-502).

3.
Front Row Seating, Inc. v. New England Concerts (Mass. 1992) 


Concerts owes $ to FR & H.  FR is a judicial lien creditor & H is a 1st in time unperfected SC.  FR wins.

4.
Gibson County Farm Bureau v. Greer (Ind. 1993)


Method of notice = publicly file a financing statement.  Financing statement can serve as a s/a if it meets the req'ments of a s/a.  Need language sufficient to indicate intention to create s/i.  (Here, no granting language.)


If file f/s on May 1 & then file s/a on June 1, s/a is considered to have been perfected on May 1 (that is, notice occurs on May 1).  Creditor in Gibson tried to do this — filed f/s early but then never filed the s/a later, so s/i never perfected.  SEE E 32.

E.
PERFECTION OF A S/A
There are 3 ways to perfect a s/a which makes the s/a effective against the world (as opposed to against the debtor).  Perfection does not occur  until one of these steps is taken & the s/a has attached.   

1.
Filing f/s at place designed in § 9-401(1) (3 alternatives).

a.
Gives constructive notice.

b.
F/s must contain [SEE E 32]:  

i. 
description of collateral (not as specific as s/a) 

ii.
name & address of debtor  

iii.
signature of debtor

c.
Minor errors are okay.  May be filed before s/a created (see Gibson above ).  Amendments are effective from date of filing.  Filing in wrong place is a major error.

d.
Duration.  F/s ceases to be effective 5 years after the filing [§ 9-403(2)].  Time period may be extended by filing a continuation statement [§ 9-403(3)] not earlier than 6 months before the original expiration date.  SEE E 30-31.

2.
Possession [§ 9-302(a)]
a.
Collateral must be tangible

b.
Must be reduced to creditor's control (i.e., field warehousing for inventory)

c.
Perfection by possession ends when the possession ends

3.
Automatic Perfection, occurs for PMSI in consumer goods, except cars which must be registered.  § 9-302(d).  § 9-302 is for the retailer's benefit — spares retailer the expense b/c consumer won't look anyway.  However, IF file f/s, even consumer buying from consumer will take w/the security interest; SEE below & § 9-307(2).

If there is a perfection by one method & then perfection by another, the date of perfection relates back to the 1st perfection unless there was a lapse of time btwn perfections (for lapses, SEE E 31).

For perfection in multi-state transactions (§ 9-103), SEE E 57-73.

F.
DEFINITIONS OF INTERESTED PARTIES

1.
UnSC.  No s/i.  Has personal interest such as a bill.  May sue & become a JLC.

2.
JLC.  Formerly an unSC.  Trustee is a lien creditor.  Arises at time of levy when the sheriff seizes the property.

3.
SC or unperfected SC.  Debtor agrees to the lien (consensual lien) & creditor has taken the necessary steps to s/a attach.

4.
Perfected SC.  Attached & perfected.

II.
SC v. CUSTOMER

A.
SC v. CUSTOMER OF DEALER


DEALER v. CUSTOMER

A customer is a buyer of consumer goods in the ordinary course (BOC) or a buyer of consumer goods not in the ordinary course.  Cars are not covered.

1.
§ 1-201(9).  BOC = a person who in good faith & w/o knowledge that the sale to him is in violation of the ownership rights or security interest of a 3rd party in the goods buys in ordinary course from a person in the business of selling goods of that kind but does not include a pawnbroker.  FOCUS here on the seller.

2.
§ 9-307(1).  BOC takes free of a s/i created by Seller even if the s/i is perfected & even if BOC knows of its existence.

a.
For example, Retailer gives Bank a s/i in inventory.  Bank perfects.  Retailer sells frig to A.  Retailer goes bankrupt.  Bank cannot recover frig from A.  § 9-307(1).

b.
Rationale is that we do not expect buyer to check for f/s & that we do not want to penalize someone simply from knowing that a s/i exists.

c.
BOC must buy from ordinary dealer.  For example, C buys frig from Retailer.  C gives Retailer a s/i.  C stops making payments to Retailer & sells frig to S.  Retailer may be able to go after S b/c S is not a BOC (b/c C was not in the business of selling goods of that kind).  SEE § 9-307(2).  King says this is unfair b/c no one checks the filing office when they buy a used frig from a non-vender.

d.
§ 9-307(1) is the "except where otherwise provided" in § 9-306(2).  § 9-307(1) is a major exception.

3.
§ 9-307(2).  Non-BOC of consumer goods for value & for own personal purposes takes free of a s/i even if perfected IF buys w/o knowledge of the s/i  UNLESS prior to the purchase, the secured party filed a f/s covering such goods.

a.
A non-BOC is someone who buys the goods from someone who does not ordinarily sell them, e.g., C who sold the used frig.

b.
Here the f/s must be filed even though consumer goods perfect automatically.

4.
Example of § 9-307(1) & (2) use.


Retailer-1 sells to Buyer-1 to Retailer-2 to Buyer-2.  R1 v. B2, who wins?

a.
§ 9-307(1) does not protect B2.  It incorrectly seems like it should protect B2 b/c B2 is a BIO from R2 who ordinarily deal in such goods.  But § 9-307(1) is NOT applicable b/c it doesn't cover used goods:  ". . . takes free of a s/i created by his seller. . . ."  R1 created a s/i, not R2 & B2 bought from R2.

b.
§ 9-307(2) does not protect B2.  R2 did not buy the goods for own personal purposes.  Case law says that both the seller & the buyer must have the goods as consumer goods.  B2 loses b/c R2 held the goods as a retailer.

c.
B2 may have a c/a against R2 under an implied warranty of title.  R1 wins.

B.
JLC v. RETAILER

For example, Retailer sells to BOC.  Judicial lien creditor (JLC) then gets judgment against BOC.  Who has priority in the consumer good, JLC or Retailer?

1.
§ 9-301(1)(b).  JLC takes priority over an unperfected SC.

2.
§ 9-302(1)(d).  PMSI in consumer goods perfects automatically ( Retailer has perfected SC & thus has priority. 

III.
SC v. TRUSTEE

Trustee's goals = (1) give debtor a fresh start & (2) provide for the equitable distribution among the unSCs.  Trustee wants to knock-out the SCs.


Beyond the extent of the collateral, a secured creditor is unsecured.

BC § 101.  Definitions.

Chapters 7, 9, 11, 12 & 13 are setting in which a secured transaction may be tested.


7 is an asset liquidation (trustee is an independent 3rd person)


9 is re a municipality.


11 deals w/reorganizations (debtor remains in possession).


12 is a reorganization of a family farm.


13 is for individuals w/regular income.

BC § 523.  Nondischargable debts.

BC § 362.  Automatic stay for any creditor trying to collect from or perfect on debtor.  There are exceptions (e.g., a PMSI has 10 days to perfect; if the Chapter X occurs w/in that 10 days, the creditor can still perfect).

BC § 361.  Stay can be vacated if there is a lack of adequate protection.

BC § 544(a)(1).  Strong-arm provision of BC.  Puts trustee in shoes of a hypothetical lien creditor.  Trustee is considered to be a JLC on the date of the filing.  State law determines the rights of a JLC w/respect to transfers made by the debtor.

§ 9-301(1)(b).  Lien creditor has priority over an unperfected SC.  Lien creditor defined § 9-301(3).

BC § 544(a)(1) gives trustee the status of a hypothetical lien creditor (federal bankruptcy law) & § 9-301(1)(b) defines what the trustee can do with that power (state law) versus an unperfected SC.

BC § 547 — what the trustee works with (re preferential transfers)

A.
UNPERFECTED SC v. TRUSTEE — BC § 544(a)(1)

C loans D $50 secured by all of D's equipment.  C does not file.  Chapter X filed 10 months later.  Unperfected SC (C) v. Trustee (T).  Who wins?

1.
§ 9-302(1).  Filing is necessary for C to perfect b/c no possession.  C did not file.

2.
§ 9-301(1)(b).  A JLC takes priority over C (an unperfected SC).   

3.
BC § 544(a)(1).  Trustee has the power of a JLC at time of Chapter X filing.   Trustee wins.  If C had filed on the day before filing of Chapter X, trustee could not have used § 544 but could have used BC § 547 (re preferences).
B.
SC W/A PMSI v. TRUSTEE

1.
§ 9-301(2).  If a SC w/a PMSI files w/in 10 days after debtor receives possession of the collateral, the SC takes priority over the rights of a JLC which arise between the time of attachment & the time of filing; perfection relates back to the PMSI creation date.  Thus, a SC w/a PMSI who files w/in 10 days after a Chapter X is filed, takes priority as a perfected SC over the trustee (a JLC).

2.
What makes a s/i a PMSI?

a.
§ 9-107.  A s/i is a PMSI to the extent that it is taken by the seller of the collateral to secure all of part of its price, or taken by a person who gives value by making advances or incurring an obligation to enable the debtor to acquire rights in or the use of collateral if such value is in fact so used.

b.
§ 9-302(1)(d).  PMSI in consumer goods (other than motor vehicles req'd to be registered) automatically perfects — no need for § 9-301(2) grace period (above).

C.
UnSC v. TRUSTEE — BC § 544(b)

BC § 544(b) gives the trustee the rights of an actual unSC under applicable state law to void transfers.  This goes back in time & an actual unSC must exist for the trustee to assume this position.  

The trustee usually sticks w/BC § 544(a)(1) strong-arm b/c this gives him the status of a JLC, which gives him the power over unSC & unperfected SCs.  

D.
PREFERENTIAL TRANSFERS (PT) — BC § 547

1.
BC § 547(b).  Any transfer of an interest of the debtor in property which satisfies the req'ment of  BC § 547(b), & is thus deemed preferential, may be avoided by the Trustee as a preferential transfer.  Such transfers hurt the equitable distribution of assets to unSCs.

A transfer = any mode, direct or indirect, absolute or conditional, voluntary or involuntary, of disposing of or parting w/an interest in property, including retention of title as a secured interest & foreclosure of the debtor's equity of redemption [BC § 101(54)].

2.
Trustee must prove each element of BC § 547(b) to show that a transfer is a preferential transfer:

a.
There must be a transfer of the debtor's property [BC § 547(b)].  The debtor's assets must be diminished, e.g., the perfection of a s/i is a transfer will ( the estate (consisting of the unSCs) getting less.  But paying down a debt is not a preferential transfer.  The transfer need not be voluntary by the debtor to be a preferential transfer. 

b.
Transfer must be to or for the benefit of a creditor [BC § 547(b)(1)].   E.g., if Debtor doesn't pay the creditor, Guarantor will — so if Debtor pays Creditor, Guarantor is relieved of liability.  Thus, the payment may be avoidable on 2 grounds:  (1) payment to a creditor, & (2) for the benefit of a guarantor (also a creditor).

c.
Transfer must be for or on account of an antecedent debt owed by the debtor before such transfer was made [BC § 547(b)(2)].  An antecedent debt = Property goes out w/o present consideration (concurrent transfer for value).  Note that § 9-108 was supposed to allow a bank to make s/agreements in AAP & not allow the trustee to avoid them, but the courts have disregarded § 9-108.

d
Transfer must be made while the debtor was insolvent  [BC § 547(b)(3)].  BC § 547(f) provides a rebuttable presumption of insolvency w/in 90 days.

e.
Transfer must be on or w/in 90 days before the day of the filing of the petition, or btwn 90 days & one year before the filing if such creditor at the time of transfer was an insider [BC § 547(b)(4)].
f.
Transfer must allow creditor to get more than such creditor would receive if the transfer had not been made & the creditor rec'd payment of such debt to the extent provided in the BC [BC § 547(b)(5)].
3.
Transfer includes the perfection of a s/i.

a.
BC § 547(e)(2) defines transfer as perfection (a legal fiction), but does not say if full perfection is needed. 

i.
BC § 547(e)(2)(A).  A transfer is made at the time such transfer takes effect btwn the transferor & transferee, if such transfer is perfected at or w/in 10 days after such time.  Transfer is date of s/i when w/in 10 days; have a 10 day grace period to file (& needn't be a PMSI).  This BC grace period applies even though under state law a lien creditor could prevail during the 10 day period on non-PMSIs.

ii.
BC § 547(e)(2)(B).  A transfer is made at the time such transfer is perfected if such transfer is perfected after 10 days.  Transfer is date of perfection when after 10 days.

iii.
BC § 547(e)(2)(C).  A transfer is made immediately before the date of the filing of the petition if such transfer is not perfected at the later of the commencement of the case or 10 days after such transfer takes effect btwn the transferor & transferee.  If there is no filing, perfection is deemed to have occurred the day before bankruptcy.
b.
Full perfection is necessary for a BC § 547 transfer, given the BC § 547(e)(1)(B)'s definition of perfection:
i.
BC § 547(e)(1)(B).  A transfer of a fixture or property other than real property is perfected when a creditor on a simple contract cannot acquire a judicial lien that is superior to the interest of the transferee.  A transfer is perfected when a judicial lien creditor cannot get superior rights.

ii.
§ 9-301(1)(b).  The "when" referred to in BC § 547(e)(1)(B) incorporates the UCC definition of perfection — when a creditor cannot longer acquire a judicial lien that is superior to the interest of a SC is when that SC is a perfected SC.  SEE E 143.

4.
Examples using § 547(b).

a.
Example of an avoidable preference:


December 1
s/a & loan


August 1
f/s filed


October 1
Chapter X filed

There are 3 important DATES in preference problems:  

(1) the date of the creation of the s/a, 

(2) the date of the filing of the f/s, & 

(3) the date of the filing of Chapter X.

Here, transfer was not perfected until August 1.  On August 1, the JLC could no longer get priority under § 9-301(1)(b).  This was a transfer [BC § 547(e)(1)(B)].  The transfer was for antecedent debt.  The transfer was made w/in 90 days of the Chapter X filing.  If filing is not made w/in 10 days of s/a, transfer occurs at the time of perfection [BC § 547(e)(2)(B)]; here, August 1.  This transfer is avoidable as a preference. 

b.
Example of a transfer w/in 90 days that is not avoidable:


December 1
s/a & loan, f/s filed


February 1
Chapter X filed

Transfer occurred w/in 90 days.  Not avoidable b/c transfer was not for antecedent debt.

5.
AAP clauses in non-inventory are avoidable if creditor is UNDERsecured.
Example.  AAP clause of a s/a is perfected before the 90 day period, but payments are made w/in the 90 days.  If the creditor is UNDERsecured (i.e., the equipment is worth less than $100) can the trustee recover these payments as preferential transfers?


December 1, 1992
$100 loan, secured by present & future



equipment; f/s filed


May 29, 1994
Chapter X filed

a.
§ 544(a) is not applicable b/c the trustee (as JLC) has no power over this prior perfected SC (perfected before the 90 day period).

b.
§ 547(b)(5)(A).  One of the req'ments for a preferential transfer is that the creditor receive more than such creditor would receive is transfer had not been made & creditor rec'd payment to the extent provided by the BC.  A perfected SC who is UNDERsecured will get less than he wants b/c collateral value is < amount owed.  Payments during 90 day period would thus be giving creditor more than he would have received in a Chapter X.   

i.
Rationale — Value of the estate is lessened.  If the creditor was fully secured, then the payments would give the debtor $1 for every $1 equity in the collateral & the estate is not lessened & a req'ment for preferential transfer is not satisfied.

ii.
E.g., if collateral = $75 & debt = $85.  In liquidation, SC would share w/other SCs as to the unsecured portion of the debt.  Thus this creditor would get $75 & 10¢ on the dollar for the last $10.  Any payments on debt rec'd by the SC on the unsecured portion of the debt w/in the 90 days prior to the Chapter X filing are recoverable by the trustee.  Remember to check exceptions in BC § 547(c).

iii.
§ 9-108 is supposed to allow AAP clauses but courts ignore it.

6.
BC § 547(c) exceptions to transfers found to satisfy BC § 547(b).

If all of the elements of BC § 547(b) are met & it would seem that the trustee has the power to void the transfer, then look to BC § 547(c) to save the creditor.

a.
BC § 547(c)(1).  Trustee may not avoid a transfer to the extent that such transfer was intended by the debtor & creditor to be & in fact was a contemporaneous exchange for new value given to the debtor.
b.
BC § 547(c)(2)(A).  Trustee may not avoid a transfer to the extent the transfer was incurred by the debtor in the ordinary course of business or financial affairs, made in the ordinary course of business or financial affairs & made according to ordinary business terms.  E.g., if Debtor pays Creditor on the 10th of every month, such a payment is valid even if w/in the 90 day period & is not considered payments for antecedent debt.  

i.
Financial affairs refers to the personal finances of a debtor who is not in business.  Purpose is to permit normal financial relations as the debtor slides into bankruptcy, allowing him to pay, e.g., doctor bills.  


BC § 547(c)(2) does not place a time limit on ordinary course payments.  Unclear whether long-term debt payments are covered.

c.
BC § 547(c)(3).  Trustee may not avoid a transfer that creates a s/i in property acquired by the debtor to the extent such s/i secures new value & is perfected on or before 10 days after the debtor receives possession.  

d.
BC § 547(c)(6).  Trustee may not avoid a transfer that is the fixing of a statutory lien.

e.
BC § 547(c)(4) & (7).  SEE BC § 547(c)(5) below.
7.
AAP clause in accounts & inventory are avoidable above the debt level.

a.
BC § 547(c)(5).  Only applicable to AAP interests in accounts & inventory.  


Example.  Creditor gets a perfected s/i for $100 loan, backed by present & future inventory.  Inventory on hand is $130.


February 28
Debt stands @ $125 ($100 + interest) &



inventory stands @ $90.


Later
$15 of new inventory is acquired & $10 A/R created.


May 29
Chapter 11 filed.


Can this s/i be attacked by debtor?  Can any part of the debt be avoided?

i.
BC § 547 preference will not knock out a perfected s/i.

ii.
BC § 547(c)(5).  Trustee may not invalidate as a preference a perfected s/i in inventory or a receivable or the proceeds of either, except to the extent that the aggregate of all such transfers to the transferee caused a reduction, as of the date of filing of the petition & to the prejudice of other creditors holding unsecured claims, of any amount by which the debt secured by such s/i exceeded the value of all s/i for such debt 90 days before the date of the filing of the petition.
iii.
In this case, $25 of new inventory & A/R were created after the 90 day point.  The creditor is not secured as to this property.  The trustee only has to pay $90.

(A)
Not every improvement in position may be avoided by the trustee/debtor under BC § 547(c)(5).  Trustee must prove that other creditor's position improved w/in the 90 days at the expense of the other creditors.  E.g., where the SC was the only creditor w/interest in the milk & the supplies that created the milk & no assets of other creditors were depleted to make the milk, BC § 547 (c)(5) was n/a.

(B)  
The mere increase in the value of the inventory does not mean there was a preferential transfer.  The creditor may maintain his priority in inventory acquired w/in the 90 day period if other assets are not diminished.

(C)
The entire increase in value of the inventory may not be avoidable.  


Cost of improvement:  Part of the increase may be illusory b/c the debtor may have increased his inventory by finishing raw materials.  Only the actual cost to the estate (labor + materials) is a preferential transfer against the creditor.  There may even be improvement w/o cost, e.g., a warehouse full of oil that suddenly goes up due to market conditions.

(D)
Problems w/applying BC § 547(c)(5).  Remember, the trustee must prove all the element of BC § 547(b) to void a preference.  Three problems force these cases to settle:

(1)
How is the value of the inventory measured?  Is it book value?  Cost of replacement?  Wholesale price?  Retail?  Fair market?  Liquidation value?

(2)
How much inventory was there 90 days before Chapter X?  Who knows.

(3)
The trustee may not bring an action until years after the bankruptcy & at that point, all the records are gone.


If the court decides creditor's interest in inventory is a preferential transfer, the creditor must invoke BC § 547(c) & prove all of the elements to overcome BC § 547(b).

b.
The World Before BC § 547(c)(5).

Example.
December 1, 1992
S/a & loan, & f/s covering all




present & future inventory.



March 1, 1994
$25 inventory acq'd



May 29, 1994
Chapter X filed.

1.
King's Analysis.  There should have been no AAP in inventory w/in 90 days under the old BC.  For purposes of BC § 547, asking "when did the transfer occur" was the equivalent of asking "when was the s/i on AAP perfected?"

a.
§ 9-303.  S/i is perfected when it attaches & other applicable steps to perfect are taken.

b.
§ 9-302.  Steps to perfection include filing.  Filed f/s on December 1.

c.
§ 9-203.  Attachment req'd:

i.
s/a (December 1),

ii
value given, loan (December 1), &

iii.
debtor rights in collateral.


Debtor rights in collateral screwed up inventory financing.  Often, as this example, collateral is the AAP in inventory.  Debtor did not acquire rights in the AAP in inventory until w/in the 90 days before the Chapter X filing.  Thus, giving the creditor an interest in this inventory is for an antecedent debt & avoidable as preference.

2.
What Courts Actually Did w/Old BC.


Dubay v. Williams & Gain Merchants were against above reasoning; said that the trustee could not void the transfer.  How did courts do this?

a.
Transfer occurs upon full perfection BC § 547(e)(1)(B) & (2).  Full perfection occurs when a JLC cannot acquire superior rights over the SC in collateral (see above).

b.
Perfection req'd:

i.
filing a f/s [§ 9-302],

ii.
signed s/a w/description [BC § 203], &

iii.
attachment [§ 9-303].

c.
Although SC does not fully perfect until debtor acquires the property, similarly, the JLC does not attach until that same moment.  Therefore, the JLC & the SC have equal rights.  The JLC does not have superior rights.  Thus, since the JLC cannot acquire superior rights, the transfer cannot be voided by the trustee.

d.
Example.

December 1, 1992
s/a & loan, f/s w/AAP clause


February 15, 1994
JLC appears


March 28, 1994
AAP inventory acquired


May 29, 1994
Chapter X filed


The JLC & the SC do not attach to the inventory until it is acquired.  On February 28, the interests of the JLC & SC are equal.  BC § 547(e)(1)(B) defines a transfer as the point at which the JLC cannot acquire superior rights over the SC; this is the date of perfection.  


The JLC could not acquire superior rights in the AAP on any date after the SC files the f/s on December 1 b/c on the date the AAP acquired, the interest of the JLC & SC are equal.  


Since December 1 is clearly outside of the 90 day window during which it is possible for Trustee to avoid the transfer as preferential, Trustee cannot void the transfer & AAPs are okay.

3.
What Courts Did Not Do w/Old BC:

a.
§ 9-204.  Floating lien concept.  Floating liens are perfected upon actual physical transfer + filling.  Rationale was that other creditors were on notice; no lien creditor can get priority.  This applied to inventory, not equipment.  The problem w/it is that it does not really deal w/perfection so the courts did not use it.  (See below for more on § 9-204.)

b.
§ 9-108.  This provision was created b/c the drafters wanted to stop AAPs from being avoidable, a problem created by § 9-203 (debtor rights in the collateral).  § 9-108 created a legal fiction by saying that if new value is given at the time a s/a is made, secured w/AAP, the interest given to a creditor upon receipt of the AAP by the debtor is said to be taken for new consideration (not antecedent debt).  This provision req'd that the s/a be made in the ordinary course of business.  The courts do not use § 9-108 b/c it was state law & state law cannot pre-empt federal law [BC § 547(b) (which voided AAPs w/in 90 day period)] in the federal courts.

c.
Mississippi River theory.  S/i is perfected on the mass of inventory.  Courts did not use it b/c it was a devise for statutory interpretation & 


§ 9-303 clearly showed legislative intent to look at pieces of inventory.

4.
How Congress Responded.

a.
BC § 547(e)(3) was meant to overrule the above cases by saying 
a transfer is not made until D has acquired rights in the property transferred, & allow the trustee to void transfers of interests in inventory made w/in the 90 day period.

b.
BC § 547(c)(5) saved the day.  Only applies to inventory & A/R.  Pinpoints 2 dates:  (1) 90 days before Chapter X filing, what is the value of the inventory secured by the AAP? & (2) At Chapter X filing, has the inventory increased in value?  The creditor cannot get more than the value of the inventory at the 90 day mark.  The purpose of this test is to stop the estate from getting hurt w/in the 90 day period.
IV.
§ 9-312.  PERFECTED SC v. PERFECTED SC 

Disputes arise when two SCs have s/interests in the same property & property is not sufficient to pay off both — that is, the debtor is double-financed.

A.
§ 9-312(5).  PERFECTED SC v. PERFECTED SC ( 1st to file or perfect wins
§ 9-312(3)
§ 9-312(4)
§ 9-312(5)
§ 9-312(7)


PMSI v. s/i
PMSI v. s/i
PMSI v. PMSI
Any



Perf. SC v. Perf. SC

Inventory
Non-Inventory
Either
Either

IDed cash proceeds
Any proceeds
Any proceeds
Future advances

1.
§ 9-312(5).  1st to File or Perfect Wins.  (a)  Conflicting s/interest rank according to priority in time of filing or perfection.  Priority dates from the time a filing is 1st made covering the collateral or the time the s/i is 1st perfected, whichever is earlier, provided that there is no period thereafter when there is neither filing nor perfection.  (b)  So long as conflicting s/interest are unperfected, the 1st to attach has priority.


E.g., Bank A loans D $10 & files a s/a in D's furniture (equipment).  Later, Bank B files s/a in D's furniture.  Or, e.g., Bank A loans D $10 & files a s/a in D's furniture (equipment).  Bank B then takes possession of the furniture as collateral for a loan to D.


§ 9-312(5), Bank A wins.

a.
First to file or perfect s/i takes priority when the other rules (below) do not apply.  The other rules deal with:

i.
The nature of the s/i (PMSIs have priority over filed s/i).

ii.
The nature of the collateral (proceeds as chattel paper).

iii.
The nature of the s/a (AAP clauses; future advances).

b.
Unlike BC § 547(e)(2), "perfect" in § 9-312 requires only simple steps req'd for perfection:  attachment not necessary (e.g., debtor needn't have possession of the collateral, & creditor did not sent $).  Race to filing office.  Thus, Bank A wins as first to file.

c.
Recording gives constructive notice to B.  Filing or possession.  


Remember that a PMSI in consumer goods perfects automatically. 

2.
Knowledge by A of a prior unperfected SC is irrelevant re § 9-312.  Too difficult to prove whether a party actually knew of another s/i.


E.g.,
Bank A files f/s signed by D.



Bank B loans $ to D & files.



Bank A then loans $ to D w/knowledge of B's loan.



D goes into Chapter X.




Bank A wins.

B.
§ 9-312(4).  PMSI v. perfected SC in non-inventory
§ 9-312(3)
§ 9-312(4)
§ 9-312(5)
§ 9-312(7)


PMSI v. s/i
PMSI v. s/i
PMSI v. PMSI
Any



Perf. SC v. Perf. SC

Inventory
Non-Inventory
Either
Either

IDed cash proceeds
Any proceeds
Any proceeds
Future advances


A business could not get anymore goods if the suppliers' PMSI had to take subject to another s/i.  PMSI has priority over an earlier perfected s/i.  The general "first to file" rules changes when certain types of s/i are involved.  

1.
§ 9-107.  Definition of PMSI.  A s/i is a PMSI to the extent that it is (a) taken or retained by the seller of the collateral to secure all or part of its price; OR (b) taken by a person who by making advances or incurring an obligation gives value to enable the debtor to acquire rights in or the use of collateral if such value is in fact so used.

King says that it is important that the bank be able to prove this.  Banks commonly ensure (b) by making a loan check jointly payable to Buyer & Seller so both have to sign to get $.

2.
§ 9-312(4).  PMSI v. perfected SC in collateral other than inventory.  A PMSI in collateral other than inventory has priority over a conflicting s/i in the same collateral or its proceeds if the PMSI is perfected at the time the debtor receives possession of the collateral or w/in 10 days thereafter.

a.
1st to file is n/a here.  Knowledge by PMSI of prior SC is irrelevant (Noble v. Mack).

b.
Possession may mean when the debtor rec's the collateral or when it is installed.  Courts vary.  If the creditor files w/in 10 days of possession, a SC who files before the creditor cannot claim priority b/c the date of perfection relates back to the date of possession.  Cross reference § 9-301(2), where a JLC cannot intervene in the 10 days.  

c.
E.g.,
May 1
D purchases $5 of furniture (equip.) for hotel from W (PMSI)



June 15
furniture readied for shipment (e.g. segregated & packed)



June 21
D exhibits invoices to Bank which loans D $3 & s/a & f/s



June 30
physical delivery made to hotel



July 6
W files & then D goes broke


Who gets the $2 rec'd from the bankruptcy sale of the furniture?  W wins.

i.
§ 9-312(4) applies b/c this is a PMSI s/i which knocks out § 9-312(5)(b), & goods covered are equipment which is "other than inventory."

ii.
§ 9-312(4).  W wins b/c he filed w/in 10 days of receipt of the goods by D which gave W a perfected PMSI which has priority over non-PMSIs.  W did not even have to check the records.  If W failed to file w/in 10 days, it would have had only a perfected s/i & would lose to Bank.

iii.
UNLESS Bank proves it has a prior PMSI (§ 9-107) to beat § 9-312(4).  The facts do not tell us whether Bank loaned the $ to W to enable him to buy the furniture, or whether W used $ funds to buy the furniture.

C.
PMSI v. TRUSTEE 
In the example above, W versus Trustee?  W wins.

1.
§ 9-312 is not applicable b/c this is not SC versus SC (e.g., Hunter v. McHenry).  

2.
§ 9-301(2).  If the secured party files w/respect to a PMSI before or w/in 10 days after the debtor rec's possession of the collateral, he takes priority over the rights of a transferee in bulk or of a lien creditor which arise btwn the time the s/i attaches & the time of filing.  The PMSI must be fully perfected, unlike § 9-312 which req's perfection or filing.

2.
Trustee cannot use BC § 544 b/c W is a SC before the date of Chapter X filing.

3.
BC § 547.  Although req'ments for a "preferential" transfer exist under BC § 547(b), this qualifies as an exception under BC § 547(c)(4)(B).  

i.
BC § 547(c)(4)(B).  The trustee may not avoid a transfer that creates a s/i in property acquired by the debtor that is perfected on or before 10 days after the debtor rec's possession of such property.
D.
§ 9-312(3).  PMSI v. PERFECTED SC in INVENTORY 
§ 9-312(3)
§ 9-312(4)
§ 9-312(5)
§ 9-312(7)


PMSI v. s/i
PMSI v. s/i
PMSI v. PMSI
Any



Perf. SC v. Perf. SC

Inventory
Non-Inventory
Either
Either

IDed cash proceeds
Any proceeds
Any proceeds
Future advances


§ 9-312(3).  A perfected PMSI in inventory has priority over a conflicting s/i in the same inventory & also has priority in identifiable cash proceeds rec'd on or before the delivery of the inventory to a buyer IF:  


(a) the PMSI is perfected at the time the debtor rec's possession of the inventory; & 


(b) the purchase $ secured party gives notification in writing to the holder of the conflicting s/i if the holder had filed a f/s covering the same types of inventory


(i) before the date of the filing made by the purchase $ secured party, or


(ii) before the beginning of the 21 day period where the PMSI is temporarily perfected w/o filing or possession [§ 9-304(5)]; &


(c)  the holder of the conflicting s/i rec's the notification w/in 5 years before the debtor rec's possession of the inventory; &


(d) the notification states that the person giving the notice has or expects to acquire a PMSI in inventory of the debtor, describing such inventory by item or type.
1.
Why a SC in inventory is treated differently from a SC in non-inventory.  Non-inventory is generally around longer than inventory.  A s/i in inventory generally would be virtually worthless if it did not include a s/i in after-acquired inventory.  A s/i in non-inventory has value generally whether or not after-acquired equipment, for example, is included.

2.
The Two Req'ments for PMSI priority:
a.
Perfection at the time the debtor rec's possession.  Supplier must file before shipping of goods.  No 10 day grace period for Supplier.
b.
Notice must be given in writing by Supplier to conflicting SCs in the same type of inventory who have filed f/s.  

i.
§ 9-312(3)(b).  Time of notice.  The notification must be made by PMSI before he files.  If PMSI is to be temporarily perfected for 21 days under § 9-304(5), however, the notice must be given before this 21 days period starts (i.e., before the goods are released to Debtor).  

ii.
§ 9-312(3)(c).  Life of notice.  The notice is valid for 5 years; i.e., the notice must be given less than 5 years before the debtor rec's possession of the inventory to be covered by the PMSI.  This means that the purchase $ lender need give only one notice to a conflicting secured party & he may then make as many purchase $ loans as he wishes during the ensuing 5 years.

iii.
§ 9-312(3)(d).  Contents.  The notice must state that the person giving it has or expects to acquire a PMSI in inventory of the debtor & must describe such inventory by item or type.

3.
E.g., 
May 1
Retailer purchases $5 of furniture (inventory) from W w/PMSI



June 15
furniture readied for shipment by W (segregated & packed)



June 26
Invoices sent by W & rec'd by Retailer 



later
Retailer exhibits invoices to Bank which loans Retailer $3 



&
Bank & Retailer sign s/a & the bank files f/s



&
W sends notice to Bank of W's PMSI in Retailer's inventory



June 30
Physical delivery made to Retailer



later
Retailer files Chapter X


Who gets the $2 rec'd from the bankruptcy sale of the furniture? 


How could Supplier have protect itself if Bank had a pre-existing perfected s/i in inventory?

a.
§ 9-312(4) is n/a to inventory.

b.
Under § 9-312(3), W's PMSI wins HOWEVER § 9-312(3) is generally not used b/c in the normal course of business, a supplier gives inventory-type merchandise on unsecured terms.  Thus, rarely a conflict btwn Supplier & Bank unless the creditor (Supplier) knows Buyer is going under — then the creditor secures the transaction under § 9-312(3).  [§ 9-306 gives W & Bank s/i but doesn't establish priority.]

c.
CONSIGNMENTS.  A similar problem arises when Supplier gave goods to Retailer on consignment & then Retailer went bankrupt.  Bank w/AAP clause in inventory will claim the consigned inventory.  Who wins?

i.
True consignment.  Essence of a consignment sale is that if the consignee is unable to resell the goods, he may return them & he does not have to pay for them until he sells them.  Priority problem arises here; Supplier must have secured the transaction under § 9-312(3).

ii.
Consignment in form.  Where Supplier retains title as security for the purchase price, this is a pseudo-secured transaction — Supplier has retained title as security for the purchase price.  Most likely cannot use § 9-312(3).  Consignor must file an Article 9 s/i in the consigned merchandise or be held to have an interest inferior to that of the consignee's creditors or trustee in bankruptcy. 


[§ 2-326(3)].

4.
What does Bank do upon notification?
a.
S/a may not permit Bank to w/hold advance.  

b.
S/a may prohibit a new lien on the bank's collateral, a negative pledge clause.

c.
S/a may allow Bank to seize the collateral if Debtor breaches by allowing another s/i in inventory.

5.
What can Bank do to prohibit Debtor from buying new inventory which will drive Debtor out of business?
a.
Bank may decide bankruptcy is best for Bank purposes.

b.
Bank may loan Debtor more $ to buy the inventory.

c.
Bank may take exception to negative pledge clause thereby subordinating its s/i in the inventory to that Supplier.

E.
§ 9-312(3) & (4).  PERFECTED SC v. PERFECTED PMSI in a/r proceeds
§ 9-312(3)
§ 9-312(4)
§ 9-312(5)
§ 9-312(7)


PMSI v. s/i
PMSI v. s/i
PMSI v. PMSI
Any



Perf. SCr. v. Perf. SCr.

Inventory
Non-Inventory
Either
Either

IDed cash proceeds
Any proceeds
Any proceeds
Future advances

1.
§ 9-312(3).  Proceeds from inventory.  In a conflict btwn perfected PMSI & prior perfected SC in inventory, where the inventory flows into A/R proceeds, perfected SC will generally win simply b/c (3) is rarely used.  PMSI could win if he had followed § 9-312(3) & the proceeds are identified cash proceeds.


E.g., Supplier has PMSI in inventory & Bank has perfected s/i in inventory.  The inventory flows into A/R proceeds.  Who wins?

a.
§ 9-203(3).  A s/i will flow into proceeds even if f/s & s/a do not claim proceeds; proceeds must be generated by the sale of the inventory covered by the s/i.  Both creditors should file in A/R.

b.
§ 9-312(3).  PMSI must have followed the 2 steps (above) re PMSI in inventory (perfection & notice req'ments) to have priority over SC.

c.
§ 9-306.  (1)  "Proceeds" includes whatever is received upon the sale, exchange, collection or other disposition of collateral or proceeds.  Money, checks, deposit accounts & the like are "cash proceeds."  All other proceeds are "non-cash proceeds."  (2) Except where this Article otherwise provides [§ 9-307(2)], a s/i continues in the collateral notw/standing sale, exchange or other disposition thereof unless the disposition was authorized by the secured party in the s/a or otherwise, & also continues in any identifiable proceeds including collections rec'd by the debtor.
d.
§ 9-312(3).  A perfected PMSI in inventory has priority in identifiable cash proceeds.  These proceeds must be from the sale of the specific inventory Supplier sold to Debtor.  Such proceeds are usually generated at the retail sale level, but Supplier w/a PMSI has no real priority in proceeds at all b/c the code wants to protect the original holder of a s/i in inventory.  § 9-312(3) does this by saying:

i.
Cash means only cash & checks.  The supplier only has a PMSI in cash.  Debtor must receive the cash from Buyer (retail customer) on or before Debtor delivers the inventory to Buyer [§ 9-312(3)].  

ii.
Cash must be identifiable.  This period begins when Buyer hands $ to cashier & ends when cashier puts $ in cash register.

iii.
Credit card sales are not covered.  Since cash must be rec'd on or before delivery of the inventory to Buyer, credit card sales are not covered.  Thus Supplier does not have priority in credit card sales — Supplier has only a perfected s/i, which is inferior to Banks [§ 9-312(5)]. 

e.
§ 9-306(2) gives a secured party an interest in proceeds, but whether this interest in proceeds is perfected is governed by § 9-306(3).

§ 9-306(3).  The s/i in proceeds is a continuously perfected s/i if the interest in the original collateral was perfected but it ceases to be a perfected s/i & becomes unperfected 10 days after receipt of the proceeds by the debtor UNLESS:


(a) a filed f/s covers the original collateral & the proceeds are collateral in which a s/i may be perfected by filing in the office or offices where the f/s has been filed &, if the proceeds are acquired w/cash proceeds, the description of collateral in the f/s indicates the types of property constituting the proceeds; or


(b) a filed f/s covers the original collateral & the proceeds are identifiable cash proceeds; or


(c) the s/i in the proceeds is perfected before the expiration of the 10 day period.


Except as provided in this section, a s/i in proceeds can be perfected only by the methods or under the circumstances permitted in this Article for original collateral of the same type.
§ 9-306(3).  The s/i in proceeds must EITHER be perfected by a new f/s w/in 10 days OR:        

i.
Same type of collateral.  Where a f/s has been filed covering the original collateral & the proceeds are of the same type so that the f/s, filed in the place it was actually filed, is the appropriate means of filing, the original f/s covers the proceeds as well; no additional filing is necessary.  Not necessary that the f/s explicitly mentions that proceeds are to be covered.  E 104.

(A)
If Bank files f/s in Dealer's inventory & Dealer sells part of inventory & rec's in return, more inventory (trade-in), this proceeds is covered by original f/s.  If Dealer rec's in return a promissory note (a negotiable instrument), original f/s no longer constitute adequate perfection.

(B)
If proceeds were A/R, original f/s would not constitute adequate perfection — Creditor would have to file separately in these proceeds b/c s/interests in A/R are filed in place different from s/interests in inventory.

(C)
If proceeds were a promissory note, Creditor must file w/in 10 days or take possession of the promissory note b/c filing is not the way to perfect a s/i in a promissory note.

ii.
Identifiable cash proceeds.  The secured party's proceeds interest will be perfected if a filed f/s covered the original collateral & the proceeds are identifiable cash proceeds (e.g., $, checks, deposit accounts).  But this interest is perfected only as long as the debtor holds onto the cash.  If he uses the cash to buy something else, (i) must apply; furthermore, in the case of proceeds acq'd w/cash proceeds, there is an additional req'ment that the description of collateral in the f/s indicate the type of property constituting the proceeds [§ 9-306(3)(a)]. 

iii.
10 day grace period.  For 10 days after the receipt of proceeds by the debtor (from the original collateral), the proceeds are perfected (assuming the interest in the original collateral was perfected).  This is true no matter what the nature of the proceeds is & no matter what the nature of the perfection of the original collateral was.  


If  fail to file w/in 10 days, perfection is not continuous & cannot relate date of perfection back to the date of original perfection in the original collateral.

2.
§ 9-312(4).  Proceeds from non-inventory.  In a conflict btwn perfected PMSI & prior perfected SC in non-inventory, where the collateral flows into A/R proceeds, perfected PMSI wins.


E.g., Supplier of truck to debtor takes a PMSI in the truck (which he perfects w/in 10 days of delivery).  Bank has a preexisting perfected s/i in all debtor's equipment.  Debtor sells the truck for cash.  Who gets the proceeds?

a.
§ 9-203.  Unless otherwise agreed a s/a gives the secured party the rights to proceeds provided in § 9-306.  Proceeds are automatically covered by f/s in the original collateral. 

b.
§ 9-306.  (1)  "Proceeds" includes whatever is received upon the sale, exchange, collection or other disposition of collateral or proceeds.  Money, checks, deposit accounts & the like are "cash proceeds."  All other proceeds are "non-cash proceeds."  (2) Except where this Article otherwise provides [§ 9-307(2)], a s/i continues in the collateral notw/standing sale, exchange or other disposition thereof unless the disposition was authorized by the secured party in the s/a or otherwise, & also continues in any identifiable proceeds including collections rec'd by the debtor.  Since neither the s/a nor the f/s need to have included proceeds, both Supplier & Bank have s/interest in the proceeds.

c.
§ 9-312(4).  PMSI v. perfected SC in collateral other than inventory.  A PMSI in collateral other than inventory has priority over a conflicting s/i (any non-PMSI filed earlier) in the same collateral or its proceeds if the PMSI is perfected at the time the debtor receives possession of the collateral or w/in 10 days thereafter.  Supplier wins.  The proceeds need not be identifiable cash proceeds.

d.
§ 9-306(3).  The s/i in proceeds must EITHER be perfected by a new f/s w/in 10 days OR (i) through (iii) above:

i.
Same type of collateral.   

ii.
Identifiable cash proceeds.  Here, assuming the proceeds are not identifiable, the PMSI must file.

iii. 
10 day grace period.  Remember, if the proceeds are not the type that can be perfected by filing (e.g., notes), Supplier must take possession w/in 10 days of the receipt of proceeds by Debtor in order to perfect. 


IF the s/i in proceeds is perfected w/in 10 days, it relates back to the date of debtor's acquisition of the proceeds & thus might avoid a BC § 547 preference.  

F.
interaction btwn § 9-312(3) & (5)
§ 9-312(3)
§ 9-312(4)
§ 9-312(5)
§ 9-312(7)


PMSI v. s/i
PMSI v. s/i
PMSI v. PMSI
Any



Perf. SCr. v. Perf. SCr.
Inventory
Non-Inventory
Either
Either

IDed cash proceeds
Any proceeds
Any proceeds
Future advances

E.g., Debtor buys a car for $18 & puts down $2; wants to finance the rest.  Dealer will only finance $10.  Bank loans Debtor the remaining $6 w/a check payable to Debtor & Dealer.  



October 17
Debtor gives Bank a s/a; Bank files



October 18
Debtor buys car from Dealer w/check from Bank




Debtor gives Dealer a s/a



October 24
Dealer files



later
Debtor files Chapter X

Bank forecloses & sells car for $10 (which is less that both s/interests).  Who gets $?

1.
§ 9-312(3) is n/a because the goods are consumer goods (not inventory) — goods are in hands of consumer, who does not hold them for resale.

2.
§ 9-312(4) in n/a because it applies to the proceeds from non-inventory in a conflict btwn a perfected PMSI & prior perfected SC (& the PMSI has priority — here, PMSI versus PMSI.  Dealer has PMSI b/c loaned Debtor the $ to buy the car & took a s/i in the car.  Bank has PMSI b/c loaned Debtor the $ to buy the care & has check as proof.

3.
§ 9-312(5) applies in conflicts btwn two PMSIs.  1st to file or perfect wins.  Bank wins.  Dealer is 2nd to file & is on notice.  


IF Bank had filed one day before Dealer, would be unfair to apply (5) b/c would be truly no notice to Dealer; in such case, divide $ fairly.

G.
§ 9-312(5).  PERFECTED SC in proceeds v. perfected SC in A/R
Same as perfected SC v. perfected SC in proceeds.

E.g., 

January 1
Bank files s/i in Debtor's A/R



February 1
Creditor files & perfects s/i in D's inventory



April 1
Debtor sells some inventory in ordinary course 




& A/R reads "payable w/in 90 days"

Who has priority in A/R?

1.
§ 9-312(3) & (4) are n/a because neither Bank nor Creditor has PMSI.

2.
§ 9-312(5) is applicable:  1st to file or perfect.  Bank wins.

H.
§ 9-312(7).  PERFECTED SC v. perfected SC in future advances 
§ 9-312(3)
§ 9-312(4)
§ 9-312(5)
§ 9-312(7)


PMSI v. s/i
PMSI v. s/i
PMSI v. PMSI
Any


Perf. SCr. v. Perf. SCr.

Inventory
Non-Inventory
Either
Either
IDed cash proceeds
Any proceeds
Any proceeds
Future advances
1.
E.g., 
May 15
Bank A loans Debtor $1.  S/a describes forklift truck ($2 value) & no 


mention of other equipment  F/s says "equipment & forklift truck




#1239."



August 1
Bank B loans Debtor $25.  S/a & f/s on all machinery ($27 value).



October 15
Bank A loans Debtor  $30.  S/a amended to include machinery. F/s not




changed.



later
Debtor files Chapter X.  All items sold for value, free of liens.

a.
§ 9-312(3) & (4) are n/a because no evidence of PMSIs here.

b.
§ 9-312(5) applies to SC versus SC.  Bank A definitely gets proceeds from the forklift truck b/c s/i was clearly perfected by any definition of perfection b/c it attached before Bank A even entered the picture.  The loan on the forklift truck was not a future advance.  What about proceeds from the machinery?  

d.
Is attachment [§ 9-303] necessary for perfection under § 9-312 SC versus SC?

Bank A's s/i in "all equipment" did not attach until Bank A made the loan on October 15 giving value for this transfer, which was after Bank B's loan had attached.  If attachment is necessary for perfection under § 9-312, Bank A loses & future advances are not viable.


§ 9-312 only req's filing, it does not require attachment for perfection.  Bank B is on notice that b/c Bank A's f/s says "all equipment."  UCC (1) does not want to force Bank A to check the records again, & (2) wants to encourage early filing, as Bank A did here.

e.
§ 9-312(7).  If future advances are made while a s/i is perfected by filing or the taking of possession, the s/i has the same priority for the purposes of § 9-312(5) w/respect to the future advances as it does w/respect to the 1st advance.  If a commitment is made before or while the s/i is so perfected, the s/i has the same priority w/respect to advances made pursuant thereto.  In other cases a perfected s/i has priority from the date the advance is made.  § 9-312(7) applies here.  A future advance made on a previously perfected s/i has the same priority as the first advance made under § 9-312(5).  Bank A wins.

f.
Bank A should have mentioned "all equipment" in its s/a as well as its f/s which would have shown intent to make a future advance.

2.
§ 9-312(7) was created to guarantee future advances.

a.
Although the § 9-312(5)(a) 1st to file rule accomplishes the same purpose, § 9-312(7) was added to correct judges who were screwing up by saying that future advances were separate transactions which were not covered by the original f/s & req'd their own [Coin-o-Matic].  

b.
§ 9-204 "floating liens" allows a s/a to cover future advances.  §9-312(7) is not redundant b/c § 9-204 is a general validation clause, but does not deal w/SC versus SC or perfection.  (See below for more on § 9-204.)

3.
Did § 9-312(7) accomplish its task?


Could Bank B (above) defeat Bank A's priority in its future advance?  Bank B could argue:

a.
§ 9-204(3).  Obligations covered by a s/a may include future advances or other value whether or not the advances or value are given pursuant to commitment.  In other words, even if the secured party does not commit himself to make these future loans in the original s/a, they are still covered when he does make them.
i.
§ 9-204, Comment 5, states that "collateral may secure future as well as present advances when the s/a so provides" indicating that future advances are covered only if the s/a so provides.  This is unclear.  When drafting, then, should provide in s/a that future advances are to be covered.  


Bank B could argue that the f/s does not cover future advances unless s/a mentions future advances b/c otherwise there is no proof that Bank A intended to make a future advance.  W/o intent to make a future advance, the future advance is a new transaction.  Here, Bank A's s/a did not mention future advances.

b.
§ 9-312(7).  It could be argued that § 9-312(7) req's that s/a mention future advances.  This is poor UCC drafting b/c § 9-312(7) does not say that s/a need not mention future advances.  This impedes the effectiveness of § 9-312(7) b/c some argue that s/a must mention future advances.  Intent of the drafters was that s/a needn't mention future advances b/c drafters favored notice filing (if Bank A filed 1st, Bank B was on notice & that was sufficient for the drafters).  Here, f/s mentioned all equipment & the drafters intended to protect f/s.  The drafters did not care about intent.  However, Bank B can make that argument.

4.
What can Bank B do once it knows that Bank A's f/s covers all equipment?

a.
E.g., 
Bank A files f/s & gets s/a.



Bank B files f/s & gets s/a & makes loan.



Bank A makes loan.

b.
Clearly Bank A has priority under § 9-312(7) in this SC versus SC future advances.


Bank B was on notice.  

c.
Bank B could have:

i.
not made loan to Debtor;

ii.
subordinate Bank A's debt (Bank A must agree to this); or

iii.
terminated Bank A's s/a by paying off Debtor's loan to Bank A (then Bank B is the only bank w/a s/a).

5.
SC v. JLC & SC v. Trustee in future advances.


E.g.,
May 15
Bank loans Debtor $1.  S/a describes forklift truck ($2 value) & no 


mention of other equipment  F/s says "equipment & forklift truck




#1239."



August 1
Creditor gets a judgment against Debtor for $35.



October 1
Creditor causes levy to be made on Debtor's property & thus is a JLC.



October 15
Bank loans Debtor  $30 (future advance).



later
Debtor files Chapter X.  All items sold for value, free of liens.


Bank gets $1.  Who gets rest, Bank?  Creditor (JLC)? or Trustee (JLC)?

a.
SC v. JLC re future advances.  This scenario rarely occurs b/c banks don't lend $ to Debtor when Sheriff has closed down Debtor.  Bank is only in the dark re existence of a lien in the case of tax liens.

i.
§ 9-312 only applies to SC versus SC & thus is n/a.

ii.
§ 9-301(1)(b).  An unperfected s/i is subordinate to the rights of a person who becomes a lien creditor before the s/i is perfected.  Ask, did Creditor become a JLC before Bank's s/i was perfected?  

iii.
§ 9-303(1).  A s/i is perfected when it has attached & when all of the applicable steps req'd for perfection had been taken.

iv.
§ 9-203 defines attachment.  When did the October 15 loan attached?


§ 9-203(a)  
Collateral in SC's possession?  No.




S/a which describes collateral signed by debtor?  Yes.


§ 9-203(b)
Value given re May 15 loan?  Yes.




Value given re October 15 loan?  No.*


§ 9-203(c)
Debtor has rights in the collateral?  Yes.


*§ 201.  The only way Bank could have given value on May 15 would have been if there was a binding commitment on that date to make a loan in the future.


THUS since there was no binding commitment to make a loan in the future on May 15, Bank had an unperfected s/i until the loan was made on October 15 (which was after the JLC was created) . . .

f.
§ 9-301(4).  A person who becomes a lien creditor while a s/i is perfected takes subject to the security interest only to the extent that it secures advances made before he becomes a lien creditor or w/in 45 days thereafter OR made w/o knowledge of the lien or pursuant to a commitment entered into w/o knowledge of the lien.  If a perfected SC makes a future advance w/in 45 days of the creation of a JLC, the SC has priority.  Bank wins.

b.
SC v. Trustee re future advances.

i.
Even though BC § 547 permits Trustee to void the 2nd loan ($30) & take priority over the JLC,

ii.
§ 9-301(4) gives Bank priority over Trustee re the future advance as long as it occurs w/in 45 days of the s/a.  Bank wins.  

I.
§ 9-308.  perfected SC v. perfected SC in chattel paper as proceeds

The 1st to file or perfect rules of § 9-312(5) governs most priority disputes in proceeds.  


This is one exception.
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Dealer gives Bank a s/i in all his inventory.  Bank perfects by filing.  Dealer then sells his cars on conditional sales contracts (chattel paper) which are covered by Bank's s/i since they are proceeds from the sale of inventory.  Dealer then sells the chattel paper (or gives a s/i in it in return for a new loan) to Finance Co. which takes possession of the chattel paper & which knows about Bank's s/i.  Dealer goes Chapter X & stops making loan payments to Bank.  Finance Co. is left in possession of the chattel paper.  Can Bank A seize the future payments of BOC to Finance Co.?

1.
§ 9-203(3).  Unless otherwise agreed a s/a gives the secured party the rights to proceeds as provided in § 9-306.  Bank's s/i attaches to proceeds (any form of payment made for the car by the BOC).

2.
§ 9-306(1).  "Proceeds" includes whatever is rec'd upon the sale of collateral or proceeds.  Money, checks, deposit account & the like are "cash proceeds."  All other proceeds are "non-cash proceeds."  Here, Buyer made have give Dealer cash, a trade-in &/or the s/a (chattel paper).  Bank's s/i in collateral attaches to these proceeds.

3.
§ 9-312(5) gives priority to the 1st to file or perfect.  Bank was 1st.  HOWEVER . . .

4.
§ 9-105(b).  "Chattel paper" means a writing which evidences both a monetary obligation & a s/i in specific goods.  The s/a (chattel paper) here served as collateral for Finance Co. who guaranteed regular payments to Dealer.

5.
§ 9-308.  Purchase of Chattel Paper & Instruments.  A purchaser of chattel paper or an instrument who gives new value & takes possession of it in the ordinary course of business has priority over a s/i in the chattel paper or instrument 


(a)  which is perfected under § 9-304 or § 9-306 if he acts w/o knowledge that the specific paper or instrument is subject to a s/i; OR


(b)  which is claimed merely as proceeds of inventory subject to a s/i (§ 9-306) even though he knows that the specific paper or instrument is subject to the s/i.

§ 9-308(b) gives Finance Co. priority.

a.
Elements of § 9-308(b):

i.
Purchaser of chattel paper or an instrument.  Finance Co. is a purchaser under § 1-201(32).
ii.
Purchaser gives new value & takes possession in the ordinary course of business.  Finance Co. gave new value when purchased chattel paper by guaranteeing payments to Dealer & Finance Co. took possession in the ordinary court of business

iii.
Chattel paper or instrument is claimed merely as proceeds of inventory subject to a s/i.  Bank claimed the chattel paper as proceeds from the sale of inventory.
b.
Where these elements are met, Finance Co. has priority over Bank's s/i.

6.
If the BOC makes payments for the car in another way (e.g., trade-in) § 9-308 is n/a because a trade-in is not chattel paper or an instrument — & Bank would win under § 9-312(5).  The identity of the collateral is critical here.

7.
This is FAIR.  This is the way car financing is commonly done.  Bank does not want to finance the entire project & Finance Co. will only get involved where it can have some rights in the collateral.  All the parties know what is going on here.  Bank has rights in all of the inventory and non-chattel paper proceeds & Finance Co. has rights in the chattel paper.

8.
Could Bank have prevented the application of § 9-308(b)?

a.
§ 9-308.  To defeat § 9-308, Bank could try to show that it was claiming the chattel paper as more than mere proceeds by adding a specific claim to the chattel paper in the f/s.  In such case, Finance Co. would only prevail if is made its s/a w/o knowledge of Bank's prior claim [§ 9-308(a)].


HOWEVER, Bank would have to do more than this.  Bank would have to prove specific knowledge by Finance Co., which is req'd by § 9-308(a).  Bank could write to Finance Co. or try preprinted forms although Bank cannot be sure Dealer will use forms.

b.
In the alternative, to defeat § 9-308(b), Bank could prevent Finance Co. from taking possession of the chattel paper.  However, this is not a valid alternative b/c it is not in the ordinary course for Bank to take possession of chattel paper.

What if the BOC goes bankrupt instead of Dealer?


If Finance Co. has recourse, it can go after Dealer & force him to buy back the chattel paper.  If it does not have recourse, Finance Co. can only go after the BOC.  This will be covered later.

J.
§ 9-306.  perfected SC v. perfected SC in PROCEEDS 

The 1st to file or perfect rules of § 9-312(5) governs most priority disputes in proceeds.  


These are exceptions.

1.
§ 9-203(3).  Unless otherwise agreed a s/a gives the secured party the rights to proceeds as provided in § 9-306.  Bank's s/i attaches to proceeds (any form of payment made for the car by the BOC).

2.
§ 9-306(1).  "Proceeds" includes whatever is rec'd upon the sale of collateral or proceeds.  Money, checks, deposit account & the like are "cash proceeds."  All other proceeds are "non-cash proceeds."  Here, Buyer made have give Dealer cash, a trade-in &/or the s/a (chattel paper).  Bank's s/i in collateral attaches to these proceeds.

3.
 § 9-306(2).  Except where this Article otherwise provides [§ 9-307], a s/i continues in collateral notw/standing sale, exchange or other disposition thereof UNLESS the disposition was authorized by the secured party in the s/a or otherwise & also continues in any identifiable proceeds including collections rec'd by the debtor.

a.
A proper sale is authorized by the SC.  This need not be express.  Bank A may "authorize" simply by allowing the debtor to conduct business w/o checking.  If the sale was unauthorized, Bank A could have a conversion action against Debtor.  

4.
§ 9-306(2) gives a secured party an interest in proceeds, but whether this interest in proceeds is perfected is governed by § 9-306(3).

§ 9-306(3).  The s/i in proceeds is a continuously perfected s/i if the interest in the original collateral was perfected but it ceases to be a perfected s/i & becomes unperfected 10 days after receipt of the proceeds by the debtor UNLESS:


(a) a filed f/s covers the original collateral & the proceeds are collateral in which a s/i may be perfected by filing in the office or offices where the f/s has been filed &, if the proceeds are acquired w/cash proceeds, the description of collateral in the f/s indicates the types of property constituting the proceeds; or


(b) a filed f/s covers the original collateral & the proceeds are identifiable cash proceeds; or


(c) the s/i in the proceeds is perfected before the expiration of the 10 day period.


Except as provided in this section, a s/i in proceeds can be perfected only by the methods or under the circumstances permitted in this Article for original collateral of the same type.
§ 9-306(3).  The s/i in proceeds must EITHER be perfected by a new f/s w/in 10 days OR:        

a.
Same type of collateral, or

b.
Identifiable cash proceeds, or  

c.
10 day grace period (see above for details).

5.
§ 9-306(4).  SC v. Trustee in Proceeds

a.
§ 9-306(4).  In the event of insolvency proceedings instituted by or against a debtor, a secured party w/a perfected s/i in proceeds has a perfected s/i only in the following proceeds:


(a)  in identifiable non-cash proceeds [e.g., trade-ins] & in separate deposit accounts containing only proceeds; 


(b)  in identifiable cash proceeds in the form of money which is neither commingled w/other money nor deposited in a deposit account prior to the insolvency proceedings;


(c)  in identifiable cash proceeds in the form of checks & the like which are not deposited in a deposit account prior to the insolvency proceedings . . .


§ 9-306(4)(a), (b) & (c) give the SC rights in identifiable proceeds; the SC had this & more under § 9-312.  

b.

(d)  in all cash & deposit accounts of the debtor in which proceeds have been commingled w/other funds, but the perfected s/i under (d) is


(i)  subject to any right to set-off; &


(ii)  limited to an amount not greater than the amount of any cash proceeds rec'd by the debtor w/in 10 days before the institution of the insolvency proceedings less the sum of


(I)  the payments to the secured party on account of cash proceeds rec'd by the debtor during such period &


(II)  the cash proceeds rec'd by the debtor during such period to which the secured party is entitled under (a), (b) or (c).

§ 9-306(4)(d) gives the SC protection from Trustee.  SEE E 150+ for calculations.


Subject any right to set-off.  Where the Bank where $ is deposited is the Bank from which Debtor took a loan, Bank has a right to $ 1st.  To avoid a right of set-off ahead of time, the SC may have Debtor deposit proceeds in a different bank.

c.
§ 9-306(4)(d) "tracing commingled finds" conflicts w/BC § 545.


E.g., where a SC wants to take his commingled proceeds from Chapter X Debtor's bank account as per § 9-306(4)(d) . . .


BC § 545(1).  The trustee may avoid the fixing of a statutory lien on property of the debtor to the extent that such lien 1st becomes effective against the debtor (A) when a case under this title concerning the debtor is commenced, [&] (C) when the debtor becomes insolvent.  Statutory liens created after Chapter X are invalid (intended to protect the estate from priorities created by state laws).


Is the SC's s/i in the commingled proceeds, created by § 9-306(4)(d), a statutory lien or a consensual lien?  Courts have gone both ways; however:

i.
If statutory, BC § 545 applies.

ii.
If consensual, making BC § 545 inapplicable,  BC § 547 may apply.


Thus § 9-306(4)(d) is not well drafted b/c Trustee can attack it in many ways.


§ 9-306(4)(d) is also susceptible in that it is difficult  to tell if the proceeds are from the sale of collateral.
6.
§ 9-306(5).  Perfected SC v. perfected SC in returned goods
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a.
§ 9-306(5).  If a sale of goods results in an account or chattel paper which is transferred by the seller to a secured party, & if the goods are returned to or are repossessed by the seller or the secured party, the following rules determine priorities:


(a)  If the goods were collateral at the time of sale, for an indebtedness of the seller which is still unpaid, the original s/i attaches again to the goods & continues as a perfected s/i if it was perfected at the time when the goods were sold.  If the s/i was originally perfected by a filing which is still effective, nothing further is req'd to continue the perfected statute; in any other case, the secured party must take possession of the returned or repossessed goods or must file.


The perfected SC in inventory (Bank) remains a perfected s/i in the returned goods.  Such a perfected s/i will beat a later-perfected s/i because the perfection relates back; the § 9-312 1st to file or perfect rule will apply.
b.

(b)  An unpaid transferee of the chattel paper has a s/i in the goods against the transferor.  Such s/i is prior to a s/i asserted under (a) to the extent that the transferee of the chattel paper was entitled to priority under § 9-308.

  
When the goods are returned, there is a conflict between the perfected SC in inventory (Bank) & the perfected SC in chattel paper (Finance Co.).  The holder of the chattel paper (Finance Co.) has rights superior to the holder of the s/i (Bank).  This is the same result as under the § 9-308 exception to the § 9-312 1st to file or perfect rule.  

c.

(c)  An unpaid transferee of the account has a s/i in the goods against the transferor.  Such a s/i is subordinate to a s/i asserted under (a).

When the goods are returned, there is a conflict between the perfected SC in inventory (Bank) & the perfected SC in A/R (Finance Co.).  Finance Co. gets a s/i in the returned goods b/c A/R was wiped out by the return.  However, this perfected s/i in A/R is inferior to Bank's perfected s/i in inventory proceeds given in § 9-306(5)(a).  This is the same result as under the § 9-312(5) 1st to file or perfect rule.  

b.
i.
§ 9-308 is n/a.  A perfected SC in A/R does not receive the priority of a perfected SC in chattel paper b/c A/R is not a "negotiable instrument;" A/R is an "intangible."

ii.
§ 9-312(3) is n/a because, assuming Bank had a PMSI in inventory, Finance Co. does not have a s/i in inventory.


§ 9-312(4) & (5) are n/a either because Bank had a PMSI in inventory or because Bank did not have a PMSI.

iii.
§ 9-312(5) 1st to file or perfect rule could apply.

7.
Trustee v. SC in Inventory when Goods are Returned & 


Trustee v. SC in Chattel Proceeds when Goods are Returned.
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a.
Dealer files under Chapter X.  Bank (s/i in inventory) & Finance Co. (s/i in chattel paper) want the returned goods.  Is § 9-306(5) valid against the Trustee?
i.
Trustee v. SC in chattel paper (Finance Co.).  Finance Co. must perfect in the returned goods, even though he is perfected in the chattel paper.

(A)
BC § 547 is n/a because Finance Co. was perfected as to the chattel paper.  § 9-308 says that s/i in chattel paper is perfected by possession.  This was not a transfer for antecedent debt, so BC § 546 is n/a.
(B)
§ 9-306(5)(d).  A s/i of an unpaid transferee asserted under (b) or (c) [above] must be perfected for protection against creditors of the transfer & purchasers of the returned or repossessed goods.  If s/i is in chattel paper, perfection for returned goods req's filing.  Thus, BC § 544 strong-arm applies here b/c Finance Co. did not perfect his interest in the returned goods, even though he was perfected in the chattel paper.   

ii.
Trustee v. SC in inventory (Bank).
(A)
BC § 547.  Assume the goods are returned w/in 90 days before the date of the filing of the bankruptcy petition.  Bank's s/i in inventory would thus attach w/in the 90 days & BC § 547 req's full perfection.  It would seem that Trustee could void the s/i in returned goods.  HOWEVER, under § 9-306(5)(a) [see above] the SC's original s/i in inventory reattaches & thus BC § 547 is n/a.

(B)
BC § 544 is n/a.  Under § 9-306(5)(a), the SC in inventory is perfected automatically in the goods upon their return. 


E.g., 


btwn January & June
Dealer rec's returned goods





July
Finance Co. files in the returned goods





November
Dealer files Chapter X


Can the trustee recover?  No.  BC § 547 n/a because perfection is outside of the 90 days.  

iii.
Summary

(A)
§ 9-306(5)(a) gives priority to Bank over Trustee.

(B)
§ 9-306(5)(d) gives priority to Trustee over Finance Co.  Requires that Finance Co. file in the returned goods if s/i is in chattel paper.

(C)
§ 9-306(5)(b) gives Finance Co. priority over Bank b/c Finance Co.'s s/i in chattel paper attaches to the returned goods.  However, such a perfected s/i in chattel paper is worthless when Dealer files Chapter X — in such a situation, Trustee wins under § 9-306(5)(d) & the § 9-312(5) 1st to file of perfect rule b/c Finance Co. must file to perfect in the returned goods.


Circuitry of priority problem, which gives Bank a windfall.  BC § 551 comes to the rescue & automatically maintains the order of priorities.


BC § 551.  Automatic preservation of avoided transfer.  Any transfer avoided under BC §§ 522, 544, 545, 547, 548, 549 or 724(a) or any lien voided under BC § 506(d) is preserved for the benefit of the estate but only w/respect to property of the estate.

(1)
Trustee avoids Finance Co.'s s/i.  Finance Co. gets nothing.


(2) 
Trustee steps into the shoes of Finance Co. & wipes out Bank.

(3)
Bank gets paid after Finance Co.

V.
FINAL WORDS FROM KING
A.
Where a hopelessly insolvent person purchases goods from Seller by misrepresenting his financial condition (no s/a, sale on open credit) & then goes bankrupt, Seller can avoid being treated as a general unSC in bankruptcy under § 2-702(2).

1.
§ 2-702.  Seller's Remedies on Discovery of Buyer's Insolvency.  (1) Where the seller discovers the buyer to be insolvent he may refuse delivery except for cash including payment for all goods theretofor delivered under the contract, & stop delivery under § 2-705.  (2) Where the seller discovers that the buyer has rec'd goods on credit while insolvent he may reclaim the goods upon demand made w/in 10 days after the receipt, but if misrepresentation of solvency has been made to the particular seller in writing w/in 3 months before delivery the 10 day limitation does not apply.  In other words, if the buyer was insolvent when he got the goods, the seller can reclaim them w/in the next 10 days whether or not the seller misrepresented his insolvency.  Any time after the 10 day period the seller may reclaim if the buyer had made a written misrepresentation of his solvency in the 3 months before the goods were delivered.  E 155-156.  

a.
Pre-UCC, Seller would have had to prove fraud to rescind the contract.  § 2-702 replaces this w/simple burden to prove that request to get goods back was made w/in 10 days.

2.
HOWEVER, a seller's rights under § 2-702(2) do not entirely survive if the buyer goes bankrupt.  BC § 546(c) preserves any common-law right of a seller to reclaim, but lists 2 limitations:  

a.
such a seller may not reclaim any such goods unless such seller demands in writing reclamation of such goods before 10 days after receipt of such goods by the debtor, &
b.
the court may deny reclamation to a seller w/such a right of reclamation that has made such a demand if the court 

i. 
grants the claim of such a seller priority as an administrative expense, or 

ii. 
secures such claim by a lien.  E 156.

3.
ALSO, § 2-702(3) provides that the seller's right of reclamation is subject to the rights of a BOC or other good faith purchaser.  It is clear that if the BOC immediately resells the goods to a purchaser in good faith, the seller cannot reclaim them.


What happens if the buyer has a creditor who holds a s/i in the buyer's AAP?  Is such a creditor a good-faith purchaser who prevails over the reclaiming seller?  At least one court has held that such a secured party is indeed a purchaser under the broad definition of purchase in § 1-201(32) & that the secured party, not the seller, gets the goods.  E 156.
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