
1. Is there a contract? (Formation)
2. Is it enforceable? (Interpretation)
3. Was there an excuse to breach? (Excuses)
4. What is the appropriate remedy? (Remedies)
What did the parties expect and understand in the case at hand?
Contract rules largely operate as default provisions in lieu of express provisions, and parties are free to contract around the legal rules if it suits their interests to do so.

What is contract law?

1. Case law

2. Restatement of Contracts

3. UCC, Article II

a. Sale of goods

b. Mixed deals (which is more substantive piece)

Seven basic Contracts questions:

1. Is there a deal?   
2. How do courts enforce the deal? 
3. Any reason not to enforce the deal? 
4. Exactly what is it that was agreed upon? 
5. Once we know what the deal is, did anyone not do what he agreed to do? 
6. If someone didn’t do what she agreed to do, did she have an excuse?  Is it a legally recognized excuse? 
7. Does anyone other than the people who made the deal have legal rights b/c of the deal?

Vocabulary:

· Express contract:  verbal; it’s based solely on words; courts can figure out if there is a deal just by looking at what is written
· Implied contract:  based at least in part on conduct, cannot find a deal just by words, but parties are acting like there is a deal
· [Quasi contract:  equitable remedy; not under contract law, but rather under equitable remedy so contract law doesn’t apply.  Equitable remedy is about doing what’s fair; if you’ve written out an answer concluding that contract remedies seem unfair, might be helpful to throw in a paragraph about role of equitable remedy]
· Bilateral contract:  Contract that results from an offer that is open as to how it can be accepted. 

· Unilateral contract:  Contract that results from an offer that requires performance for acceptance

· Executory:  Has not yet been performed; parties have not yet done what they agreed to do, future execution of the deal
I. Remedies
In effect, the law says that a party to a contract is free either to perform or not to perform, provided only that if he breaches he shall be obliged to pay the injured party an amount in cash sufficient to five the latter the benefit originally expected.

A. Damages for breach of contract: award expectation damages unless total breach or anticipatory breach (restitution damages)
1. Expectation damages – puts the promisee in the position had the contract been performed, make the world as it would have been if the promise had been performed
a) What would the Π now have if the contract had been properly been performed?
b) What does the Π actually have?
c) What does it take to get Π from 2 to 1?

2. Reliance – puts promisee back in position had the contract not been formed

3. Restitution – puts promisor back in position had the contract not been formed

4. Disgorgement – promisee gets benefit of breach (third party, etc.)

a) Calculation   C&D 59-69, 236-242, 69-70, 913-932; C&C ch. 1
(1) Hawkins v. McGee (reliance or expectation)
(2) RST § 347

(3) Bush v. Canfield (cost of performance or market value)
b) Differentiating Damage Interests: A Problem

(1) Economic Waste Exception:  
(a) Difference in market value v. cost of completion
(2) Groves v. John Wunder

(a) Value of land v. cost of performance; subtext = Great Depression
(b) “Reasonable cost”

(3) Peevyhouse v. Garland Coal (default rules v. mandatory rules), apply law theoretically based on reason and reality to a situation which is basically unreasonable and unrealistic
5. The Theory of Efficient Breach   C&C 159-165; Supp.
a) Pareto efficiency – at least one person better off and it makes no one else worse off, at least one winner and no losers
b) Kaldor- Hicks – at least one person better off by a greater amount than it makes other people worse off, the winner’s winnings are greater than the loser’s losses
c) Contracts are mutually beneficial, and are generally Pareto Efficient
d) Contract law should be about giving people incentive to act efficiently, which may necessitate a breach
e) Theory of Efficient Breach

(1) the rules governing remedies for breach of contract should be designed to give promisors incentives to behave efficiently when deciding whether to breach a contract

(2) awarding expectation damages provides such incentives

f) Three main problems:

(1) The possibility of bargaining around legal entitlements

(a) Ronald Coase – efficient outcomes can arise under rules other than expectation damages as a result of bargaining between the parties

(2) Other efficiency considerations

(a) Might still create incentives to behave inefficiently in other contexts – remedial rules in contract law affect a number of incentives besides incentives to breach and so a rule that creates efficient incentives to breach may not be efficient in a broader sense

(3) Objectives besides efficiency 

(a) The fact that it is possible to justify efficient theft suggests that the pursuit of efficiency cannot be the sole objective of contract law and that the other objectives, such as fairness and respect for individual autonomy, should also be relevant

B. Limitations on expectation damages, Generally, the courts award expectation damages.  If there is a total breach of contract, the non-breaching party has the option to ask for restitution damages.  The other exceptions are:
1. Remoteness, Foreseeability  C&D 86-97, 101-102; C&C 179-182
a) Consequential Damages:  They are recoverable only if foreseeable by both of the parties at the time of the contract (in contemplation of the parties at time of contract)
b) Damages are not awarded if the amount is too remote; parties must have some evidence of the value of performance at the time of contract formation

c) Hadley v. Baxendale

(1) Parties must know the extent of liability at time of contract so that they know what to contract for
(2) Liable for damages that naturally arise out of the breach

(3) Parties required to disclose special circumstances
(4) Encourages efficient behavior

d) RST § 351

2. Uncertainty   C&D 104-120 

a) Damages for breach are recoverable only to the extent that the injured party’s loss can be established with reasonable certainty
b) Chicago Coliseum v. Dempsey

(1) Wouldn’t award anything that was linked to the profits of the match because there was no way to determine what those profits would have been; couldn’t determine expectation, so awarded reliance damages 

c) Winston Cigarette v. Wells Whitehead Tobacco

(1) It’s better to inflict occasional injustices on the victim of a broken promise than to allow unjust and arbitrary damages to be awarded where the court is uncertain

d) RST §§ 346, 349, 352

e) Chaplin v. Hicks (Supp.)

(1) Damages are not remote if they follow naturally or by express declaration of the contract

(2) English courts more likely to take an educated guess

3. Avoidability   C&D 124-140
a) Continuation of Performance
(1) Was the breach clear and unambiguous?  Or was it unclear or uncertain?
(2) Is it a situation in which it can be argued that continuing to perform does not increase damages but rather decreases the damages? 
b) Employment contract context
(1) Comparable employment
c) Cannot recover damages for losses there were avoidable, or “duty to mitigate”; not actually enforcing duty, but rather imposing limitations on recoverable damages

d) Promisee under legal obligation to take reasonable steps to avoid waste and minimize the cost of breach.

(1) Reliance – suspend or terminate performance; may not recover for expenditures made in reliance on the contract beyond that point in time

(2) Lost profit – make reasonable efforts to substitute other arrangements for those provided in the contract

e) Early mitigation doesn’t harm the promisee but it will cut the promisor’s losses

f) Rockingham County v. Luten Bridge
g) Parker v. Twentieth Century-Fox: question of equivalence or substitutability
(1) Other employment must be comparable and not “of a different or inferior kind”

h) RST § 350
C. Supra-compensatory damages 

1. Punitive damages   C&D 159
a) Not for breach of contract under UCC or common law for contracts; only through tort actions in contractual relationships
b) Available in insurance breaches if  bad faith breach
c) Courts don’t typically award damages for emotional distress caused by breach

(1) Unless it is clearly defined as a “peace of mind” contract (i.e. vacation)

d) People will change behavior to match the market – courts need to guess probability that the deterrence will in fact deter

e) RST § 355
f) Freeman & Mills Inc. v. Belcher Oil Co.  (Supp.)

(1) Award punitive damages but not for bad faith denial 

(2) Concurring opinion:

(a) If it’s an efficient breach, it’s prolly not a tort (if the breach was justified by avoidance of some substantial unforeseen costs

(b) It’s not a tort if it’s clear that the party suffering the harm voluntarily accepted the risk under the contract

(c) It IS a tort if it’s intentional, or knowing infliction of severe consequential damages through the unjustified bad faith breach

2. Disgorgement

a) To put the promisor in the position they’d have been in had the contract never been made; take away the benefit of the breach (including third party)

b) In other words, disgorgement is restitution + benefit of breach + benefit of contracts with third parties resulting from initial contract

c) R. v. Blake (Supp.)

D. Contractually stipulated measures of damages

1. Express limitations on consequential/incidental damages   C&D 146-147
a) Express limitations on consequential/incidental damages; common law does not always enforce/allow stipulated damages clauses; you can contract down, but not up (if it’s getting’ close to looking punitive)…it’s “sticky”
b) Courts will enforce liquidated damages clauses but not penalty clauses

c) UCC §2-719 

2. Penalties   C&D 148-161; C&C 198-201
a) Liquidated damages
(1) Contract provision that sets damages
(2) Generally enforced
(3) Unless viewed as a penalty clause
b) Courts recognize liquidated damages as enforceable if they are reasonable as compared to the actual damages incurred; if they are unreasonable or excessive, it is considered a penalty clause and will not be enforced at law.
(1) Subject to review and potential rejection under public policy.
c) Kemble v. Farren

d) Wassenaar v. Towne Hotel

(1) Ct. decided it was liquidated damages because it included the uncertain consequences of damages 

(a) Did the parties intend the clause to be damages?  Or penalties?

(b) Is the injury from the breach uncertain or difficult to estimate at the time of the contract formation?  (prospective v. retrospective approaches)

(c) Are stipulated damages a reasonable forecast of the harm caused by the breach?

(2) Prospective or Retrospective view of the clause (testing at time of formation or at time of breach)

(3) If the damages are grossly disproportionate to the actual harm sustained, the court will not enforce

e) Lake River v. Carborundum
(1) RST § 356

3. Arbitration   C&D 172-178
a) Bernstein, Opting out of the Legal System

E. Specific performance and injunctions: equitable remedies, coercive remedies, declaratory relief, restitutionary relief; while law and equity courts have merged, the actual law has not.
1. Equitable remedy in which court orders someone to do what she agreed to do
2. Only applies when legal remedy ($$) is not adequate.
3. Sale of goods
a) Unique (art, antique, custom-made)
b) NEVER with employment or specific performance contracts
c) Negative specific performance – you can prevent a person from performing for someone else (injunctive relief)
4. Introduction to equitable remedies   C&D 179-183; C&C 159-165 (re-read)

a) Clean hands doctrine; indicate you want specific performance; The ∆ was subject to enforcement of the judgment, not punishment for disobedience.  Generally w/re to unique items (like land, certain goods {antiques, goods in short supply}, etc.), or at the very least where monetary damages will not be an adequate remedy.  
5. When to award specific performance?
a) Are the goods unique?
b) Are damages an adequate remedy?
c) Judicial supervision?
d) No specific performance for personal service, but with injunctions and negative covenants, you can get close
6. Contracts for land   C&D 183-189

a) Specific performance for land helps to avoid the difficulty of valuing the land and considering all of the various ways of seeing how to do so
b) Loveless v. Diehl

(1) Even though damages are not difficult to calculate here, if the court awards specific performance, then Hart (third party) gets the benefit of the breach and if they award expectation damages, the Lovelesses capture the benefit (the breaching party)

7. Contracts for goods   C&D 189-198
a) Test:

(1) Are the goods unique

(2) Would the damages provide adequate remedy

(3) Could the Π take money and buy reasonable substitute

b) Cumbest v. Harris

c) Scholl v. Hartzell

d) Sedmak v. Charlie’s Chevrolet

e) UCC § 2-716

8. Contracts for personal services   C&D 198-207, 219-224
a) Injunctions – this is the flip side of an order of specific performance; it compels you not to do something; specific performance of a “negative covenant.”  Courts will enforce specific performance of a negative covenant if it isn’t tantamount to specific performance of an affirmative covenant
b) You can’t compel personal service – (well, maybe you can’t).  Basically because people will suck if you force them to do stuff.

c) Courts are less comfortable compelling personal service than granting an injunction b/c of their level of involvement.

d) Mary Clark

e) Lumley v. Wagner

(1) If parties aren’t thrilled about the injunction, they can negotiate around it (by approaching, for example, the other opera house)
f) Dallas Cowboys v. Harris

(1) The test:  Enforce w/injunction if person has unique or exceptional knowledge or skills.  

g) Practical consequences for enforcing specific performances

(1) Damages are not fully compensatory (sometimes)

(2) Specific performance sometimes exceeds expectation damages

(3) Gives the promisee the benefit of the breach, or prevents the promisor from getting the benefit of the breach (like Wagner); Gives the promisee the control to bargain for the benefit for the breach

(4) Doesn’t necessarily preclude an efficient breach (you can negotiate out of it, or an injunction)

(5) Normally, damages calculated as of the date of breach – specific performance gives the promisee the value as of the date of the trial.

9. Tortious interference with contract    C&D 260-271
a) This is actually an action in tort, not in contracts.  It raises the issue of what contract law is about (morality v. efficiency).  The basic idea is that it’s malicious and the intent is to harm a competitor.  You’re not going to see contract principles in contracts, but you WILL see tort principles in contracts.  Tortious interference isn’t terribly common.

b) Elements of the tort -  must really be malicious (you’re gunning to harm the competitor)

(1) Intention – read to mean “knowledge;” they have to know that the relationship is there, not necessarily the contract itself
(2) Improper – Whenever you induce a breach, it is improper

(3) Interference – Induce parties to interfere, redirect, or affect performance

(4) Contract – There has to be one (sometimes to be determined by fact-finders)

(5) Pecuniary Loss – There must be harm (or determined by possible gain from contract)

c) Lumley v. Gye

d) Texaco v. Pennzoil

e) RST § 766
II. Formation : 

No contract, however detailed, can or will be wholly comprehensive – limitations on foresight, the cost in time and money, and the length of such a contract makes it nearly impossible.  The presence of legal rules on which parties can rely in the absence of a fully articulated agreement makes it unnecessary to burden every contractual undertaking with the aforementioned issues.  The role of the law is to fill in the gaps.  The courts do their best to fill in these gaps with the assumption that the parties would have sought to maximize their combined benefits.  
1. Distinguish the culminating moment of agreement from all the bargaining activity that has gone on before 

2. Protect the agreement thus arrived at from any effort by either party to start the bargaining up again

A. Mutual assent

1. Three possible issues
a) Was a deal ever proposed?
(1) Content + Context
b) Was the offer terminated?
(1) Death, revocation, rejection
c) Was there acceptance?
2. Offer and acceptance can be simultaneous or sequential

3. Must have some manifestation of this assent (written document, oral expression, commencement or completion of performance)
4. The objective theory of assent C&D 275-291, 319; C&C 33-38
a) How do courts determine if assent has occurred?

(1) Reasonable person: objective standard

(2) Promisee’s point of view

(a) BUT:  both of the above are relevant, if the promisee understands that the contract exited, it doesn’t matter what a reasonable man would have believed.
b) Determining factors:

(1) Custom

(2) Formality 
(3) Language

(4) Reliance

(a) Subsequent Actions 

(b) Acquiescence in reliance – your reliance indicating your acceptance

(5) Outward behavior

(6) Completeness

(7) Terms and Reasonableness

(8) Negotiations and Deliberations

c) Embry v. Hargadine, McKittrick

d) Texaco v. Pennzoil

e) Lucy v. Zehmer

(1) Resolving differing intentions and understandings ( look to reasonableness, language, and reliance
(2) Constructive assent can take the place of actual assent
f) RSTs §§ 17, 18, 22, 24
B. Offer

1. Offeror = person who makes the offer; Offeree = person to whom the offer is made
2. How to determine when an offer has actually been made and when simply an invitation to make an offer has been made

a) Look to surrounding circumstances

b) Prior bargaining
c) Subject designated
d) Price
e) Timeline
f) Custom and trade practice

g) Invite particular/specified performance

3. Preliminary negotiations C&D 291-314; C&C 38-41
a) Nebraska Seed Co. v. Harsh

(1) Public advertisements and price quotes are regarded as nothing more than invitations to deal
(a) If you vary the terms, there might be an acceptance and counter offer
b) Leonard v. Pepsico

(1) Advertising and catalogues are merely invitations to make an offer
(a) Not sufficiently definite

(b) Clearly a joke
c) Empro Manufacturing v. Ball-Co Manufacturing

(1) Letters of intent not offers; set the stage for bargaining
d) Texaco v. Pennzoil

(1) Factors that suggest letter of intent is binding:

(a) Language – written carefully & terms

(b) Formality – press release

e) RST §§ 26, 27
f) UCC §§ 2-204, 2-206, 2-305, 2-308, 2-309, 2-310
4. Revoking an offer C&D 314-321; C&C 46-49
a) An offer may be revoked at any time prior to its acceptance by the offeree, except when there is promissory estoppel.
(1) Once there is an offer, revocation has to be made known to the offeree in order to prevent wasteful expenditure
b) Offeror may revoke at any time prior to acceptance
(1) Courts will impose a reasonable time limit

c) Irrevocable when:

(1) Option – there is both a promise not to revoke and some consideration for that promise.  

(2) Firm Offer Rule - sale of goods and a writing signed by a merchant that not only promises to buy or sell, but the writing expressly promises that the offer will not be revoked, three month ceiling to the Firm Offer Rule 

(a) Likelihood that consideration will be present where an offer is intended to be irrevocable is great

(b) Merchant offer, in writing assurance that it will be open may be offered/available either the time stated or a reasonable time, but not to exceed 3 months
(3) Relied upon by Offeree
(4) Partial performance – pursuant to an offer to enter into unilateral contract, mostly historical
d) Dickinson v. Dodds

(1) A promise to hold an offer open (promise without consideration), nudum pactum, is not binding and can always be withdrawn on notice to the offeree.
e) RST §§ 25, 35, 36, 37, 42, 43

f) UCC § 2-205

5. Rejection of offer: Offeree says no
a) Indirect rejections / deal-breakers:
(1) Counter offer
(2) Conditional acceptance:  “I accept if/but/provided that.”  
(3) Additional terms rule (common law only):  “I accept and…” 
(a) UCC §2-207 – Mirror Image Rule – acceptance cannot add anything to the original offerg something to the deal 
(b) Seasonable expression of acceptance – It is a response that adds but does not require an additional term
(i) If either person is not a merchant/businessperson, then the new term is just a proposal and not a part of the deal unless other party agrees (and if party disagrees, there’s still a contract). 
(ii)  If both parties are merchants, the new term is a part of the deal unless other party actually objects to it or if it is a material change (which is a fact question – goes to jury).
C. Acceptance

1. Who is accepting?

a) Must be a person to whom the offer was made, not assignable

b) Offeree must know of the offer
2. How are they accepting?

a) The offeror controls the manner of acceptance

(1) Unilateral v. Bilateral
3. Four general fact patterns
a) Mailbox Rule – where reasonable to accept by mail, acceptance dates from when postmarked
b) Start of Performance
(1) Generally viewed as acceptance
(2) Exception:  Where the offer requires full performance to accept (unilateral)
c) Notice of Acceptance
(1) If acceptance by promise – must be communicated to the offeror
(2) If acceptance by performance – reasonable notice
d) Sale of Goods – buyer wants to buy goods and seller sends wrong stuff
(1) Still creates a deal – it counts as accepting the contract, buyer can then sue for breach of contract
(2) Accommodation exception – sellers sends the wrong stuff with an explanation; no contract, simply becomes a counter offer

4. Once accepted, an offer becomes a contract: both parties are bound and neither can renege without liability to the other

5. The offeror is the master of the offer and can set and insist upon both the substantial terms of the deal and the manner in which the offer is accepted

a) Ordinarily, this acceptance takes the form of a reciprocal promise

b) Can be written, oral, or performance

6. Acceptance by correspondence C&D 325-328
a) The mailbox rule

b) RST §§ 63, 64, 65, 66

7. Acceptance by performance C&D 328-353; C&C 41-46
a) What qualifies as commencement of performance?

b) Unilateral contracts ( complete performance and notification required to accept

(1) Revocable any time prior to completion of performance

c) Bilateral contracts ( each side makes a promise

d) Option contracts ( a right to complete the performance that has been commenced if offeree chooses to do so
e) Determining factors:
(1) Language
(2) Offeror’s self interest
(3) Interest in promoting reliance
(4) Cost of notification
(5) Custom
(6) Formality
(7) Reliance
(8) Reasonableness of terms
f) Carlill v. Carbolic Smoke Ball

g) Leonard v. Pepsico

h) White v. Corlies & Tifft

(1) Partial performance does not = acceptance, although RST does indicate that in some cases it will
(2) RST § 45
(3) When invited to accept by performance, part performance counts, offer cannot be revoked after
i) Petterson v. Pattberg

(1) Partial performance + notification is not enough, complete performance required
(a) Words
(b) Action
(2) “If the offeror can say ‘I revoke’ before the offeree accepts, there is no escape from the conclusion that the offer is terminated”
j) RST §§ 30, 32, 54

8. Acceptance by silence C&D 353-355
a) Typically, silence ≠ acceptance; look to the reasonableness of the terms
b) Hobbs v. Massasoit Whip Co.

c) RST § 69

D. Disclaimers of intention to be legally bound C&D 692-698
1. No assent; Even express language will not necessarily prevent the court from finding otherwise
2. Ferrera v. A.C. Neilsen

3. Evanson v. Colorado Farm Bureau

a) Sufficiently clear and conspicuous
4. Eiland v. Wolf

E. Consideration

1. Historical context: needed a way to enforce contracts w/o always needing a seal.  Assumpsit – exchange and bargain
a) What is the promise in question?   
b) Who’s the promisor, who’s the promisee? 
c) What is the promisor asking for in exchange for the promise?
(1) A performance ($10 if you wash my car)
(2) A promise to perform ($10 if you promise to wash my car)
(3) A forbearance (don’t drink/smoke/gamble until 21)  
(4) Promise to forebear

d) Was this thing that was bargained for a new detriment or benefit to the promisee?
(1) Usually, yes
(2) Past consideration – mutually inconsisten
(3) Pre-existing legal duty rule 

(a) Contract around – add nominal consideration to make a new detriment/benefit, i.e. peppercorn

(4) Part payment on a debt
2. Formation of a contract requires a bargain to which the contracting parties give assent and a consideration which can take the form of either a return promise or an actual performance (something of value)

a) Either induces the promise or is meant to induce the promise

b) Received by the promisor from the promisee

c) Ties legal enforcement to the common act of trading one thing for another

F. Exceptions to the general rule of consideration:

G. Substitutes for Consideration – 

1. Pre-Existing Duty Rule – UCC says no consideration is needed to modify a contract.  RSC §89 – enforces contract modifications made in good faith even though there’s no consideration.

2. Bargains/gratuitous promises; Promises to make a gift C&D 604-618; C&C 12-22 

a) Promises to make a gift in the future are not usually enforceable since there is no tangible consideration
(1) Johnson v. Otterbein University

b) There are situation when the courts can find consideration or reliance making the promise enforceable
(1) Hamer v. Sidway

(a) Surrendering one’s freedom of action is sufficient consideration for a promise
c) Dahl v. Hem Pharmaceuticals

d) RST §§ 24, 71, 79, 81

3. Past consideration C&D 619-620
a) Action is reversed: performance occurs followed by the promise to pay – enforcement usually denied
b) Courts will enforce if consideration is part of an ongoing working relationship or working out details of a previous promise
(1) Implied promise to pay ( work done ( explicit promise
     ------------------------------ consideration -----------------------

c) Moore v. Elmer

4. Moral consideration C&D 620-634; C&C 28-32
a) Moral obligation may support a promise in the absence of traditional consideration, but only if the promisor has been personally benefited or enriched by the promisee’s sacrifice and there is, as a consequence, a just and reasonable claim for compensation
b) Mills v. Wyman

c) Webb v. McGowin

d) RST § 86

5. Compromises 654-658
a) Dyer v. National By-Products Inc.

b) RST § 79

6. Pre-existing duty/contract modifications C&D 634-650; C&C 67-73
a) Common law approach – no consideration = no enforcement

b) Look to other policy concerns to determine if the modification should be enforced or not

c) Stilk v. Myrick

(1) Credible threats, lack of substitutes, inadequate legal remedies, and relationship specific investment = hold-up
(a) Courts will not enforce a modification made under hold up conditions
(b) Also have to take into account deterrence, uncertainties, precautionary measures, and transaction costs
(2) If parties truly want to enforce the modification, then they should try to point out some credible consideration or dissolve the original contract and start from scratch
d) Alaska Packers’ Assn v. Domenico

e) Brian Construction and Development Co. v. Brighenti

f) U.S. v. Stump Home Specialties Manufacturing

g) RST § 89 – allows for enforcement of modification without consideration if there’s a reliance or change in circumstances
h) UCC § 2-209 – consideration is irrelevant, constraint is the doctrine of good faith
H. Formalities

1. The functions of formalities C&D 662-664
a) Evidentiary – help to prove that promise was made
b) Cautionary – encourage care and thought
c) Channeling – signals the courts what to do
d) Clarification – exact terms of the transaction, effects understandings of principle parties as well, encourage to flesh out terms of oral arguments as well
2. Seals C&D 664-665, 671

a) Historically, promises could be made enforceable with a seal; today, US courts typically won’t recognize ( when formalities become something routine, it starts to lose its value

b) The legal efficacy of hot wax and engraved signet rings has been eliminated by decision or statute in most states and has been replaced by nominal consideration
c) RST § 95

d) UCC § 2-203

3. Nominal consideration and false recitals of consideration C&D 671-679
a) Acceptance of recital of nominal consideration ($1 paid in hand plus other good and valuable consideration”) is adequate to bind the offeror
(1) It is the existence of a bargain that matters, not whether the bargain is equal or unequal from the standpoint of an objective observer
b) Schnell v. Nell

(1) Consideration calls for more than simple formalities and nominal (“sham”) consideration ( looking for something more substantial
c) Smith v. Wheeler

d) Jolles v. Wittenburg

e) RST §§ 71, 87 [commentary only], 88
4. Written expressions of intention to be legally bound C&D 679-680
5. The Statute of Frauds C&D 490-500
a) General rule: oral agreements are okay

b) But, there are agreements that the courts are particularly concerned with (subject matter, susceptibility to fraudulent claims)

c) “Within the Statutes of Frauds” 

d) When does it apply?

(1) Sale of goods, purchase price > $500

(2) Personal services contract – only if they are not capable of being performed in one year

(3) Real estate sales – transfers of interest in real estate, regardless of dollar amount, but must have term of duration of more than one year

e) “Satisfying the Statute of Frauds”

(1) Primary way – put it in writing 

(a) (Non-UCC) All material terms must be in writing, should be able to answer:
(i) Who are contracting parties
(ii) What did each agree to do?
(b) (UCC) The writing only has to specify quantity
(i) Who signed the writing?

(ii) (Non-UCC) Must be signed by ∆ (person whom this promise is being forced against)
(iii) (UCC §2-201) Only need to be signed by Π (the ∆ has to say no – silence in these cases = acceptance)

(2) Performance can satisfy, but this is usually a bar question, not in law school.

f) Boone v. Coe

g) Riley v. Capital Airlines

h) RST §§ 110, 125, 129, 130, 139, 143

i) UCC § 2-201

I. Promissory estoppel

1. When there is a promise on one side and a cost – but not a return promise or a performance – on the other
2. Treats the promisee’s reliance as an independent and sufficient basis for enforcement
3. Remedy is usually limited than the customary amount of expectation damages
4. Essential elements
a) Promise
b) Expect that it will be relied upon
c) Actually relied upon
d) Non-enforcement would lead to injustice; remedy granted for breach may be limited as justice requires
5. New, American law invented by Prof. Williston.  After the promise, the promisee does something b/c of the promise that wasn’t asked for

a) What’s the promise in question?

b) Who’s the promisor (∆) /promisee (Π)?

c) What did the promisee do after the promise was made?

d) Did this thing happen because of the promise?

(1) Not bargained for

(2) Can’t be consideration  

e) Should the promisor have anticipated the action?  Was it reasonably foreseeable?

f) Does this foreseeable action make it unjust to not enforce the promise?

6. Overview C&D 699-701, 715-729, 732-742; C&C 51-58

a) Feinberg v. Pfeiffer

b) James Baird Co. v. Gimbel Bros.

c) Drennan v. Star Paving

(1) Where the offeror’s aim is to induce the offeree to rely on the offer and to make commitments of its own on the basis of such reliance, RST §90 waives the requirement of consideration and turns the offer into a binding contract
d) Hoffman v. Red Owl

(1) Promissory estoppel here was not merely a substitute for consideration or a device for converting a revocable offer into an option contract, rather, there simply was no offer.
e) RST §§ 87(2), 90, 526, 530

7. The doctrine began as a rationale for the enforcement of future gift promises, developed into a rule equally applicable in the commercial setting, and now operates to impose fair-dealing requirements on parties engaged in pre-contractual negotiations, with no offer having been made by either.

a) Not using the law as a guarantee, but rather a safety net for rectifying harm.

8. Consideration remains the fundamental basis for contract enforcement, with promissory estoppel remaining a separate, subordinate and dichotomous category.

9. Promissory estoppel in the courts C&D 746-751, 787-793
a) Gilmore, The Death of Contract

b) Farnsworth, Developments in Contract Law During the 1980's

c) Hillman, Questioning the New Consensus on Promissory Estoppel

d) De Long, The New Requirement of Enforcement Reliance

J. Rights of third parties
1. Assignment and delegation C&D 517-519, 522, 530, 535-536
a) Assignments – someone transfers the benefits of a deal to someone else after the deal was formed
b) How/when is this different from third party beneficiary?  All three parties are there from the very beginning in third party beneficiary
(1) Assignor – the person who makes the contract and later assigns those rights to someone else 
(2) Assignee – person who didn’t make the contract but can enforce it
(3) Obligor – other original party
(a) Cannot make an assignment that substantially changes the duties of the obligor.  
c) Delegation
(1) Starts with a contract between two people, then second party gets someone else to do the work. 
(2)  What are the consequences if third party doesn’t do the work? 
(a) Not a mutually agreed upon substitution
(b) Delegations do not excuse the delegating party from liability
(3) Limitations 
(a) If the contract expressly says you can’t delegate
(b) Some duties require special skills
d) RST § 317

e) UCC § 2-210

2. Third party beneficiaries C&D 556-568; C&C 202-211
a) Courts have recognized a general willingness to recognize third party beneficiaries
(1) Any person intended to be the benefited by the contracting parties, whether or not such person would fit within the categories of “creditor” or “donee.”
b) Contract between two people who both intend, at the time they make the contract, that the contract benefit a third party.  
(1) Life insurance
(2) Promisor v. promisee.  
(a) Key = promisor is the person who’s promise benefits the third party beneficiary
(3) Creditor beneficiary – Only when the third party was previously a creditor of the promisee.  
(4) Donee beneficiary – everyone else
c) Who can sue whom?  
(1) The third party beneficiary can always sue the promisor
(2) If third party beneficiary is a creditor beneficiary, can also sue the promisee on the original relationship between them.
d) Seaver v. Ransom

(1) Creditor beneficiary
e) Sisters of St. Joseph v. Russell

f) Specht v. Netscape

g) RST §§ 302, 315

III. Interpretation

A. General principles

1. Course of Performance – what these very people have previously done under this very deal

2. Course of Dealing – what these very people have previously done under earlier similar deal

3. Custom in Usage – What different people have done under different but similar deals

4. Gap Fillers 
a) Implied duty of good faith 

b) Implied warranty of merchantability 

5. If the parties agree on the meaning of the terms, than that understanding should be applied (regardless of a third party observer’s possible understanding.)  If the parties do not agree and attach different meanings to the terms, then the third party objective and reasonable understanding should be applied.

a) Contract law dislikes breakdown and frustration and prefers, where reasonable, to construct an enforceable contract out of whatever raw materials of intention each party has made available.

6. General principles of construction C&D 390-393; C&C 85-88
a) RST §§ 200, 201, 202

b) UCC §§ 1-205, 2-208

7. Ambiguous terms C&D 377-388
a) Raffles v. Wichelhaus

(1) Without consensus ad idem (no agreement on the same thing) there was no agreement to which the parties could be bound
8. Vague terms C&D 393-402
a) Weinberg v. Edelstein

b) Frigaliment Importing Co.v. B.N.S. International Sales Corp.

(1) Could be seen as a lack of mutual assent case (like Peerless) where the parties are attaching different meanings to the same term.
9. Agreements to agree C&D 402-411
a) Agreements to agree (“X is to be agreed upon”) under common law doctrine render a contract enforceable

(1) Too difficult to let the courts fill in the gaps

(2) If parties left a term out, it is quite possible that they had no intention of being bound

b) Only applies to essential terms (if unimportant, the courts will fill in the gaps)

c) Sun Printing & Publishing v. Remington Paper

d) Texaco v. Pennzoil

e) RST §§ 34, 204

10. Implied terms C&D 411-423; C&C 96-104
a) New York Central Iron Works v. United States Radiator

(1) Illusory promises: exception to the rule of consideration; having accepted some limitation on future action or having obligated oneself to buy some quantity of X constitutes sufficient “consideration” to be enforceable, as long as the contract was made in good faith and is reasonably in line with custom
b) Eastern Airlines v. Gulf Oil

(1) Requirements and output contracts
(a) Usually set minimums and maximums
(b) If not expressed, the UCC fills in the gaps by looking to past performance and industry standards
(2) Enforcement depends on reasonableness of terms
c) Wood v. Lucy Lady Duff-Gordon

(1) Exclusive rights
(a) Courts generally agree that a promise to use “best efforts” or “reasonable efforts” creates an obligation that is substantial and legally binding.
(2) Look to reasonable efforts and consideration

d) UCC § 2-306: parties to an exclusive dealing arrangement often wisely prefer to deal with future uncertainties through a process of flexible rather than fixed obligation.
B. Standardized agreements C&D 424-438
1. Sellers of mass merchandise products cannot take time to negotiate a detailed contract for each individual transaction, and the buyer would not wish to incur the heavy expense that such negotiations would entail; standard form agreements are the best and probably only way resolving problem.
a) The result is a contract that thoroughly favors the seller.
b) In the end, it is likely to be substantive fairness, rather than defects in the bargaining process, that courts will concern themselves with. 
2. Strong policy concerns
a) Not bargained for
b) One party may not understand terms
c) Terms might be unreasonable
3. Carnival Cruise Lines v. Shute

4. Compagno v. Commodore Cruise Line

5. Caspi v. Microsoft Network

6. RST § 211

C. Conflicting manifestations of assent C&D 321-325, 438-465; C&C 58-66
1. “Battle of the forms”
a) Standardized forms in commercial transactions may agree upon main elements of the transaction, but may include other terms that conflict.
b) UCC solves the problem in favor of the promisor/offeror and relies on their terms as the contract.
c) If supplier’s form contains additional terms, they are distinguished as proposals, and are adopted if by purchaser unless:
(1) The offer limits acceptance to its own terms
(2) The additional terms are objected to by the offeror
(3) The additional terms materially alter the contract
d) Conduct of both parties may also show that they proceeded with the understanding that an enforceable agreement existed.
e) “Knock-out rule”: conflicting terms are both eliminated with the missing term then supplied by the UCC.
2. Ardente v. Horan

3. Step-saver Data Systems v. Wyse Technology

4. ProCD v. Zeidenberg
5. Hill v. Gateway 2000

6. Klocek v. Gateway

7. RST § 61

8. UCC §§ 2-207, 2-316

D. Written agreements

1. The parol evidence rule C&D 467-486; C&C 88-96
a) impact writing in question has on earlier agreements (oral or written)
b) Vocabulary

(1) Parol evidence – evidence of some agreement made prior to or contemporaneously to the writing in question

(2) Integrated agreement – written and final (intended by parties to be the last word)

(a) Complete integration – a writing that is final and complete

(b) Partial integration – written and final as to what it covers, but may not be the full deal.

(3) Merger clause – contract provision that says “this is the complete deal”

c) Basic points
(1) Parol evidence can never contradict an integrated agreement
(2) Adding terms:  When a written agreement isn’t contradicted by parol evidence, but rather is added to by it, court will ask whether the final writing is the full deal (i.e. is it a complete integration?  If not complete, you can add terms

(3) Explain ambiguous terms:  If there is a merger clause and/or it is a complete integration, parol evidence can be used to clarify terms 

d) The rule renders unenforceable oral agreements entered into prior to the adoption of a written contract.
e) When is parol evidence allowed to interpret an agreement?  When is parol evidence allowed to determine if the court can use parol evidence to interpret the agreement?
f) If the contract is complete, parol evidence is not allowed to contradict, vary, or add.
g) Parol evidence is allowed when:
(1) Contract is not integrated (= not final)
(2) Contract is incomplete
(3) Ambiguity
(4) Reformation/rectification
(5) Invalid (fraud, misrepresentation, etc.)
h) Why allow exceptions?
(1) To discover the true intentions of the parties
i) Why do courts need the parol evidence rule?
(1) Discover true intention
(2) Better to rely on written agreements
(3) Incentive
(4) Reduce litigation costs
j) Not used to displace evidence of trade usage or custom, but rather to supplement the written contract when deciding disputes.
k) Merger-integration clause: knocks out all previous agreements, triggers parol evidence rule
(1) Courts might not enforce if it is unreasonable
(2) Or they may introduce parol evidence that undermines the clause excluding parol evidence
l) Thompson v. Libbey
m) Brown v. Oliver

n) Pacific Gas and Electric Co. v. G.W. Thomas Drayage & Rigging

o) Trident Center v. Connecticut General Life Insurance

p) Comparative Law Background: The Parol Evidence Rule under the CISG

q) RST §§ 209, 210, 213, 214, 216

r) UCC § 2-202

2. Reformation C&D 487-489
a) Travelers Insurance Co. v. Bailey

b) RST § 155

IV. Excuses

A. Non-performance

1. Constructive conditions and substantial performance/material breach C&D 863-875, 889-894; C&C 117-128

a) Express conditions – if not satisfied, the parties cannot perform
b) Warranty – narrow sense to distinguish promises – does it excuse performance?
c) Look for express conditions :”If”, “Provided that”, “So long as”
(1) If anything short of c), recognize potential doubt – preferred interpretation is not express conditions
d) Express conditions must be complied with
e) Kingston v. Preston – changed the old rule, allowed for excuse from performing for non breaching party
(1) Before, the non breaching party would still have to perform and seek remedy after the contract was executed
f) Morton v. Lamb – example of mutual conditions
g) Jacob & Youngs v. Kent – weighed out intention v. justice + fairness
h) B & B Equipment v. Bowen

2. Non-performance excused by breach of other party – Look to see which law to apply.  UCC art. II differs dramatically from common law.

a) (UCC) Perfect tender standard.  It must be exactly what the buyer wanted.  If the seller’s performance is less than perfect, buyer is excused from performing 

(1) Cure; Seller sends the wrong stuff early
(2) Installment sale contract – fix mistake in the next installment

b) (Common Law) Material Breach Rule
(1) Language of condition exception – if it’s express, it must be strictly complied with

(2) Divisible contract exception 

3. Anticipatory Repudiation – gives immediate right to stop performance and sue

4. Restitution for the party in breach C&D 243-246, 251
a) Concern for unjust enrichment
b) UCC rules are different from the common law
c) Britton v. Turner

d) RST § 374

B. Misrepresentation C&D 965-979
1. Different types of misrepresentation
a) Fraudulent – can recover and excused; knowledge or recklessness
b) Negligent – can recover and excused; fall below standard of care
c) Innocent – NO recovery but excused; no knowledge
2. Merger clauses won’t bar recovery for misrepresentation
3. Intention doesn’t matter – needs to be material and relied upon
4. Halpert v. Rosenthal

5. Byers v. Federal Land Co.

6. Vokes v. Arthur Murray – when is it ok to rely on an opinion?
a) Reasonableness test
b) Superior or special knowledge
c) Fiduciary duty – special relationship
d) Particularly susceptible to misrepresentation
7. RST §§ 159, 162, 164, 167, 168, 169

C. Unilateral mistake and the duty to disclose C&D 1052-1060
1. One party is mistaken, the other party doesn’t know about it
2. One party is mistaken, and the other party knew or should have known about it – easier to recover
3. Tyra v. Cheney

4. Drennan v. Star Paving

5. Laidlaw v. Organ

6. The Baseball Card Case: A Problem

7. RST §§ 153,160, 161

D. Failure of a basic assumption

1. Mutual mistake C&D 1027-1052
a) Must be about a basic, material fact
b) Tests:
(1) Mutual and basic assumption
(2) Risk not assumed by either party/conscious ignorance
c) Concern about disclosure harming deals
d) Sherwood v. Walker

e) Nester v. Michigan Land & Iron

f) Wood v. Boynton

g) Lenawee County Board of Health v. Messerly

h) RST §§ 151, 152, 154, 157, 158

2. Changed circumstances C&D 1060, 1064-1069, 1076-1077, 1083-1114

a) Impossibility or impracticability – something changed after the contract was made
(1) There usually is some kind of misunderstanding at contract formation that leads to the dispute

b) Something happened after the deal 

(1) Time sequence 

(2) Unforeseeability

(3) Assumption of Risk 

(4) What is the effect of the change?
(a) Tough luck rule – is not impossible, just more expensive, not excused

(5) Frustration of purpose 

c) Taylor v. Caldwell

(1) Law of impossibility – performance can only take place if the thing/person in is existence, if the thing/person perishes, performance is excused
(a) Only if neither party is at fault
d) Lloyd v. Murphy

e) Posner: excuse in circumstances where:

(1) Parties would have wanted it

(2) Efficiency concerns

(a) Which party is in better position to take precautions

(b) For uncontrollable risks, who is the party in the best position to insure against risk

(i) Who is better informed?

f) ALCOA v. Essex

(1) Force majure clause – contract for unforeseen circumstances (courts may or may not enforce) = allows for performance excuse
(2) As is clause – will not allow for performance excuse
g) Northern Indian Public Service Co. v. Carbon County Coal

h) Weintraub, A Survey of Corporate Practice and Policy

i) UCC § 2-613, 2-615

j) RST §§ 261, 263, 265

E. Unconscionability C&D 1009-1022; C&C 76-84
1. Procedural unfairness: absence of choice, lack of information (or lack of ability to understand)
2. Substantive unfairness – terms of transaction are bad, distributive justice
3. Williams v. Walker-Thomas Furniture

4. Willie v. Southwestern Bell Telephone

5. UCC § 2-302

6. RST § 208

F. Undue influence C&D 996-1002, 1008, Supp.
1. Excess pressure combined with vulnerability
2. Different from duress – unfair threat/persuasion, tougher standard, relationship specific
3. Odorizzi v. Bloomfield School District

4. Royal Bank of Scotland v. Etridge (No. 2)

5. RST § 177

G. Duress C&D 982-995; C&C 67-73
1. Duress
a) Improper threat by the Π
b) No reasonable alternative
c) Changing the deal (modification) 
2. Hackley v. Headley

3. Austin Instrument v. Loral

4. U.S. v. Progressive Enterprises

5. RST §§ 175, 176

Contracts Outline





Contract = Mutual Assent (Offer + Acceptance) + Consideration








