OBSERVATIONAL STANDPOINT: analytical, advocacy, judicial

INTERNATIONAL LAW OUTLINE

Observational Standpoint

1) Litigant

a) Best argument for your side

b) Make sure you know who you are: state, individual, corporation

c) Think about where you want the burden of proof to be

d) Think more about methods than the facts of cases we have read

2) state dept.

a) future interests of country: reputation, money

b) outcome of particular case but also how it will change IL and how that might be for or against 

3) arbiter

a) what the law is

b) what is good for the development of IL

c) legitimacy of the int’l body they are representing

4) scholarly/academic

Weiler STRUCTURE:  1) Make the judge come out where you want him to (2) provide them a legal ladder to get there.)  Hermeneutic sensibilities – preferred methodology of interpretation.  How does this serve your argument: (1) if the judge likes it himself you’re on the way.  How to you prove generation – not black and white – think what’s going to be probative
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3.
Nuclear Weapons Advisory Opinion pg. 6 (CB 77)

4.
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5.
Case Concerning Military and Paramilitary Activities in and Against Nicaragua (CB 96)
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1.
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2.
Filigartiga v. Pena-Irala (CB 143)
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1.
Resolution Concerning Southern Rhodesia (CB 265)

2.
UN Declration of Principles of Int’l Law Concerning Friendly Relations (CB 270)

3.
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4.
Taiwan Relations Act

5.
Tinoco Claims Arbitration (Great Britain v. Costa Rica) (CB 302)

6.
Salimoff & Co. v. Standard Oil of N.Y. (CB 305)

Territory/Self-Determination

1.
Island of Palmas (U.S. v. Netherlands)  (CB 316)

2.
Legal Status of Eastern Greenland (Denmark v. Norway) (CB 323)

3.
Botswana/Namibia (CB 327)

4.
Burkina Faso/Mali (CB 331)

5.
Case Concerning Land, Island and Maritime Frontier Dispute (El Salvador, Honduras, Nic.) (CB 334)

6.
Israel Discussion

Int’l Organizations

1.
Reparations for Injuries Suffered in the Service of the U.N. (CB 361)

2.
Prosecutor v. Tadic (CB 372)

Individuals

1.
Trials of Individuals Before the Nuremberg Military Tribunals (CB 406)

2.
Nottebohm (Nationality) (CB 431)

3.
Merge (CB 437)

Corporations

1.
Barcelona Traction (CB 441)

STATE RESPONSIBILITY

1.
Air Services Agreement (France and U.S.) (CB 716)

2.
Case Concerning Elettronica Sicula (U.S. and Italy) (CB 756)

PART I: INTRO AND SOURCES

I. INTRODUCTION
a. Historical Background 

i. Historically, international law was thought of as the law governing states, as opposed to human beings. What a State did within its boundaries was considered outside the general scope of international law, whereas what a State did outside of its borders was the particular sphere of international law (sometimes called the “Westphalian.”)  The increasing interaction between these larger States and their conquests in “exotic” lands spurred the creation of bodies of law – largely influenced by Canon law – to govern this new State behavior. In the idealism characterized by the post-WWI era, the League of Nations set up a sophisticated system of international norms that concretized its ideals of peace and solidarity. One may have thought that this idealism was short-lived as WWII seemed to marginalize the importance of the Covenant of the League of Nations and its ambitions. However, the United Nations has taken over for the League of Nations in order to pursue similarly lofty goals; yet, three different trends has enabled the former’s relative success: 1) Explosion of international organizations for cooperative purposes. 2) Increased representation of non-“Western” States and, hence, a higher level of representation at the international level. 3) Growing gap between the economically developed and the economically less developed States. Much of international law developed over this time to account for the conflicting State interests that resulted. 

ii. Cold War: The demise of the Soviet Union has been accommodated by a proliferation of international laws and institutions. Interestingly, it was during the Cold War that States began to canonize the United Nations Charter. “Western,” “Communist” and “Non-Aligned” States regularly debated the interpretation – but rarely the relevance – of the Charter. 

b. Philosophical Traditions 

i. Natural Law: Taking for a start the approaches of Spanish Theologians, Hugo Grotius and other natural lawyers believed that all human laws derive from and are subordinate to the law of God. As such, these lawyers looked to international law as a common normative basis upon which to regulate State behavior. 

ii. Positivism: Emerich de Vattel and other international lawyers soon appreciated the elusiveness of this endeavor and reconceived international law as the behavior of States – that is, a system of law based on concrete State consent. Rules of international law derive in principle from the freedom of states, so a prohibitory rule must be proved with attention to the states specially affected by the new rule.

c. Function of IL

i. Liberal approach: The liberal world view posits that the primary actors are states pursuing national interests, and states voluntarily come together to agree to mediate their conflicts with certain rules.  If there’s no agreement to limit, then there’s no limit on that right (Lotus principle).  System accords states maximum liberty to pursue their interests. The German positivist, Hans Kelsen, argues that it is because of the inherent sovereignty of States that they may will their agreements into law. International law is law, says Kelsen, because State will it to be so (pacta sunt servanda – agreements must be respected). Similarly, the German Jewish realist and contemporary of Kelsen, Hans Morganthau, argues that IL is more accurately understood as the relations between States of varying powers such that compliance with international laws primarily depends upon the willingness of those in power.

ii. Communitarian approach:  Global society must be recognized and respected.  IL is not just mediation of conflicts of national interests.  Principle: intergenerational law, i.e. mediating current interests and future interests (global warming).  Interests of the global community and future interests may transcend national liberal interests.  Louis Henkin: The best way to examine whether international law is binding is by taking a sociological, rather than a philosophical perspective. Since "almost all nations observe almost all principles of international law and almost all of their obligations almost all of the time," Henkin concludes that it is binding.   According the NYU Professor Thomas Franck, the “compliance pull” of international law is the power of its perceived legitimacy.

1. Note:  Humanitarian rules (like no torture, etc.) may still be premised on liberal, self-interested principles. 

2. Ex: Territorial sea limits. Liberal view: Exclusive economic zones.  Communitarian: Sea and space not to belong to nobody, but to belong to everybody (common heritage of mankind). Liberal approach may favor wealthy states who can extract resources from high seas 

	
	Liberal
	Communitarian

	Function
	Function of international law is to mediate conflict between state actors where primary actors are sovereign states, pursuing their national interest.
	Transcends the interests of one state in view of society, the community of states; mediation of interests of international community as a whole and sometimes that will transcend state interests.

	Customary law / non liquet
	If it’s not prohibited, it’s permitted. Maximum liberty to each state (Lotus, CB 68)

Nuclear states in the Nuclear Weapons advisory opinion argue states are free to threaten or use nuclear weapons unless it can be shown that they are bound not to do so by reference to a prohibition in either treaty or customary law (CB 77)


	Lack’s dissent in North Sea – infer opinio juris from widespread state practice.

In Nicaragua, US argues Court did not have jurisdiction because of it’s reservation to a treaty. Court accepts Nicaragua’s contention jurisdiction may be found in CIL. Nicaragua delineates ways to find custom that didn’t exist before – tries to find a middle ground between majority and Lachs’ dissent in North Sea

Barcelona Traction – Belgium argues Lotus Principle, but Court rejects it (CB 444, ¶51)

	Sovereignty / consent
	State sovereignty; about individual state rights
	Meta consent, Pena-Irala and Corfu Channel 

	State Responsibility


	States didn’t want to be criminalized so ILC Draft Articles on state responsibility were pushed more towards liberal view and preservation of state sovereignty. Even though Article 41 appears to trigger obligations for everyone, commentaries make clear that provision does not automatically trigger strict obligations on all states

Articles 40-41 looks communitarian than they really are because no state would ever really be obligated to act under general principles
	Article 19 – Ago’s vision of criminal law

Article 48 – invocation of responsibility by a state other than an injured state

Semi regime of serious breaches of jus cogens Articles 40-1 impose obligations on all states – states “shall cooperate…”

	Subjecthood
	Individuals objects, not subjects; can’t vindicate their own rights
	Individuals can vindicate rights under certain EU treaties

Individuals are tried criminally (Nuremberg, 406)

	Nationality 
	Rules of nationality – states get to define the rule

See Tunis and Morocco Nationality case (CB 425) in which court held whether or not to confer nationality was a matter w/i states’ exclusive domestic jurisdiction
	Other states don’t have to recognize nationality granted by another state if no genuine connection which seems to impinge state sovereignty

Growing call to recognize right to nationality and prevent statelessness


II. SOURCES

a. What are the sources of international law?

i. Custom

ii. Treaty

iii. Soft law (draft articles, non-binding resolutions)

iv. General Principles of Law

v. Opinion of jurists/experts

b. Analytical framework: 4 questions

i. What is the source of the obligation? 

ii. What are the constituent elements of the source (how do we recognize it)? 

iii. What is the evidence of constitutent elements? (which state practices do we consider in determining general practice? How general must it be? How much time must pass for it to become custom? How many states must ascribe? Which states?)

iv. Where do we look for evidence of state practice?

c. International Court of Justice Statute

i. Most states in the world are signatories to the ICJ, even if they don’t submit disputes to the court. 

ii. Art. 38(1): The court in deciding international disputes shall apply: a) international conventions, whether general or particular, establishing rules expressly recognized by the contesting states, b) international custom, as evidence of a general practice accepted as law, (NOTE: should be written as “international practice, as evidence of a customary law.”) c) general principles of law recognized by civilized nations, d) judicial decisions and teachings of most highly qualified publicists of the various nations, as subsidiary means for determination of rules of law.

d. Rest. (3d) §102

i. A rule of international law is one that has been accepted as such by the int’l community of states

1. in the form of customary law
2. by international agreement or

3. by derivation from general principles common to the major legal systems of the world.

e. CUSTOMARY INTERNATIONAL LAW

i. Traditional approach: States in and by their international practice implicitly consent to the creation and application of IL rules, unless they establish persistent objector status. Custom can generate rules of international law, which, subject to reservation, apply to every state.   A customary rule may arise notwithstanding the opposition of one state, or even perhaps a few states, provided that otherwise the necessary degree of generality is reached.  But customary international law was designed so as not to bind objectors; in other words, in international law there is no majority rule even with respect to the formation of customary law.

ii. Two components:

1. General practice (objective, material element)

a. Extent, consistency, and frequency of practice

b. Who is following the rule (Especially affected states?)

i. Nuclear Weapons case: emphasis on identity of nuclear countries as evidence of general practice.

c. Duration of practice

i. NOTE: In North Sea Continental Shelf, extent of ratification of Vienna Convention on Law of Treaties was deemed sufficient evidence of lack of general state practice, but Weiler emphasized that non-ratification may be irrelevant to customary law status of individual provisions of treaties.  States may treat certain provisions of a treaty as codifying customary law but still refuse to ratify treaty as a whole due to objections to other provisions. 
2. Opinio juris (subjective element)

a. Opinio juris:  Evidence of a belief that practice is rendered obligatory by existence of a rule of law requiring it.  Purpose: to ensure that the practice is for a legal reason and not convenience. Silence can amount to opinio juris.  An omission can be an act. (i.e., embassy in foreign country attacked, country does nothing. That is considered an act). 

b. Evidence of opinio juris:  Actions contrary to a state’s best interests, declarations of states, treatment of violators, protests and acquiescence of states.  

3. Consent: Persistent Objector

a. Rest. (3d)§ 102: 

i. “In principle a dissenting state which indicates its dissent from a practice while the law is still in a state of development is not bound by that rule of law even after it matures.”  Presumably, a state that is silent during the period of formation is bound by the rule when it comes into force as is a new state. HOWEVER, states have rarely claimed or been granted an exemption on the basis of the dissenting state principle.  

b. Persistent objector rule does not apply to peremptory norms.

c. Requirements: Establish that the state has explicitly opposed legal rule from its birth, long before the rule may have evolved into customary law. States must be MOST vigilant regarding registering themselves as persistent objectors to TREATIES that are not in force or that the state didn’t sign, which could eventually generate customary international law.  (Send diplomatic letters expressing objections, and ACT contrary to objectionable rule.)

i. Anglo Norwegian Fisheries Case: “In any event, the ten-mile rule would appear to be inapplicable as against Norway, inasmuch as she has always opposed any attempt to apply it to the Norwegian cost.”

ii. The Asylum Case: “Even if it could be supposed that such a custom existed between certain Latin American States only, it could not be invoked against Peru, which, far from having by its attitude adhered to it, had on the contrary repudiated it.”

d. When a large number of states departs from an existing rule of law – i.e. violate international customary law – a new customary law may emerge.  To determine when such new law has repealed the old rule, it is necessary to consider the same elements that involved in creating customary law, namely 1) the extent, consistency and frequency of the departures from old law, 2) the relation of the states concerned (both those departing and those adhering) to the subject matter of the rule, and 2) the duration of the process.

e.  Observational standpoint

i. Establish persistent objector status 

1. Argue that “meta-consent” to customary law is a) a fiction and b) contrary to state sovereignty.  States may not have been aware of the international legal norm in question or even existed when obligation was created, so harnessing their implicit “consent” is manifestly unfair.  New states begin with a clean slate in regard to treaties, although often of its own choice it takes over many of the treaty obligations formerly applicable to the territory.  Logically enough on the treaty theory of custom, the same should be true for customary law.  “European” or “Western” states should not be allowed to impose norms of general international law upon new States.  

2. Wealthy states may prefer NOT to claim persistent objector status and instead admit breaking the law and pay compensation in order to avoid systemic havoc. 

ii. Characterize state as a violator
1. In order to portray state as a violator rather than a persistent objector, show evidence of general practice and opinio juris in favor of customary law.

2. While states may come into being after international legal norms and customary rules are already in place, their consent to the legal order can be implied – meta consent. Indeed, most states accept that customary international law exists and do not contest the methodology used to determine whether there is customary law.  They understand that their consent may be implied in certain circumstances.  Part of the process of achieving statehood and recognition in the international arena is accepting to be bound by existing laws.  

3. New states have at least as much to lose from a denial of the validity of existing international law as “Western” states.  If consent is so far the basis of customary law that a new State may reject any customary rule it chooses, how can it be said that an older state is not free, vis-à-vis the new state, to reject any customary rule that it may choose? Either there is an international legal order or there is not. The new States have every right to a full and equal voice both in resolving the existing controversies and in shaping the new customary law; but surely that right will itself be meaningless if it is not founded upon and given expression through a stable legal order.  (CB 101)

4. In the Paquete habana, Continental Shelf, and Nuclear Test cases, states didn’t contest the methodology that the courts use to determine whether there is customary law, even knowing that to stipulate in certain circumstances that there was consent by a state is fiction. 

iii. New approaches 

1. Practice is prima facie evidence of opinio juris 
a. Lach’s dissent in North Sea: “The principles and rules enshrined in the Convention, and in particular the equidistance, have been accepted not only by those states which are parties to the Convention on the continental Shelf, but also by those which have subsequently followed it in agreements, or in their legislation, or have acquiesced in it when faced with legislative acts of other states affecting them. This can be viewed as evidence of a practice widespread enough to satisfy the criteria for a general rule of law… The general practice of states should be recognized as prima facie evidence that it is accepted as law.” (CB 94) 
2. NO general practice BUT widespread jus cogens/opinio juris = customary rule of international law 

a. Instead of emphasis on uniformities of conduct, more importance is accorded to the subjective element of ​opinio juris​, particularly when declared by states collectively with reasonable expectation of future conduct conforming to the new principle.   Such efforts to create a new customary law by purposeful activity have included resolutions adopted by international organizations to promote, declare or confirm principles of law by overwhelming majorities or by consensus resolutions which discourage dissent.  The tendency to “find” new customary law based mainly on opinio juris, without demonstrating uniform conduct among states in general is especially evident in regard to human rights, environmental protection, and economic development.  

b. Key question: Is the question of state practice of less importance when the norms in question are recognizes as “fundamental” and universal? Is this a good reason for the Court to be less stringent in requiring proof of a general practice in conformity with the norm?  Schachter said yes: the “higher normativity” of the rule against aggression justifies maintaining the rule even in the face of inconsistent practice. (CB 100)

c. Case Concerning Military and Paramilitary Activities in and against Nicaragua: (CB 99) Court in Nicaragua determined that non-use of force, as expressed in article 2(4), is frequently referred to as a fundamental or cardinal principle and as a principle of jus cogens.  “[There is a] considerable degree of agreement between the parties as to the content of the customary international law relating to the non-use of force and non-intervention.” Essentially, if there exist concordant views as to the existence of an applicable rule, less stringent proof is required to establish existence of a settled practice and opinio juris.  Contrary to North Sea and Lotus judgments, in the Nicaragua case, opinio juris was not disputed and the Courts stated that it will “appraise the relevant practice” in light of the “subjective element.” 

d. Filartiga v. Pena-Irala: Although torture was once a routine concomitant of criminal interrogations in many nations, during the modern and hopefully more enlightened era it has been universally renounced.  There now exists an international consensus that recognizes basic human rights and obligations owed by all governments to their citizens. There is no doubt that these rights are often violated; but virtually all governments acknowledge their validity.”

iv. Treaty obligations » Customary law

1. Broadly, international agreements create law for the parties thereto and may lead to the creation of customary international law when such agreements are intended for adherence by states generally and are in fact widely accepted.

2. The leading ICJ case that enunciated these conditions is the 1969 Judgment in the North Sea Continental Shelf Cases.  The conditions were affirmed in the 1986 Judgment of the ICJ in the Nicaragua Case. 

3. Treaty obligations may bind states as customary law through:

a. Codification: Treaty merely codified customary law; state practice and opinio juris already existed.  Purpose: Clarify and stabilize international law, facilitate proof.

b. Generation: Treaty led to state practice (Treaty + everyone acts = custom generated).  Must show that treaty influenced state practice and thought.) Ex: the Law of the Sea Convention or the Vienna Convention on the Law of Treaties.

i. Instant custom: Comprehensive Test Ban Treaty (CB 86): On the occasion of the Comprehensive Test Ban Treaty’s signing, President Clinton asserted that the signatures of the declared nuclear powers, along with those of the vast majority of countries, “will immediately create an international norm against nuclear testing even before the treaty formally enters into force.”
c. Crystallization: When an emerging principle of international law is codified and supplies evidence of opinio juris.   Evidence required for “crystallization” can be found in a treaty’s travaux preparatoires.  For instance, record of state declaring the equivalent of: “we always imagined there was legal obligation” or “do we need this? We already thought this was customary law.” Where states dissent, evidence of opinio juris is questionable. (Contrast to codification.) [Crystallization also refers to process whereby a treaty provision can fill in gaps, clarify certain custom variations, as well as supplying evidence of opinio juris.]
v. Doctrinal controversies

1. Destructive methodology: In the absence of treaties, how does customary law change? It seems that in order to change the law a state must break the law (“lawlessness in the service of law” ).  On one hand, this could be extremely destructive to the legal system, but on the other hand, states may ultimately succeed in changing norms if they remain faithful to their principles/position.  

2. Black hole: When does general practice not accepted as law become a general practice that is accepted by law?? Article 38 does not explain how the law was created or identify the moment when something that was discretionary became obligatory as a customary law. (CB 95) Justice LAchs North Sea: “At all events, to postulate that all States, even those which initiate a given practice, believe themselves to be acting under a legal obligation is to resort to a fiction – and in fact to deny the possibility of developing such rules.  For the path may indeed start from voluntary, unilateral acts relying on the confident expectation that they will find acquiescence or be emulated; alternatively the starting point ma consist of a treaty to which more and more States accede and which is followed b unilateral acceptance.  It is only at a later stage, that by the combined effect of individual or joint action, response and interaction in the field concerned, i.e. of that reciprocity so essential in international legal relations, there develops the chain-reaction productive of international consensus.”   

3.  Status quo: More powerful nation-states can create international law through custom much more easily than weaker states, thus “international” law may actually reflect of a narrow range of discrete national interests.  On the other hand, customary law's very responsiveness to disparities in power and interest arguably make it more realistic than law-making by international conferences in which all states take part on an equal footing.

4. Lotus principle vs. Non liquet: Why is it necessary to assume the formal completeness of the international legal system so that there is no gap in the system? If courts find no specific customary law that either permits or prohibits certain behavior, should it simply decline to decide the case? What should the international judge do when the evidence at hand does not clearly resolve whether a rule of customary international law governs the conduct at issue?  

a. LOTUS: System is complete: Judges cannot refuse to decide on the ground that the law is unclear; every dispute is capable of legal determination by existing legal rules or by deriving such rules from general principles and concepts within the legal system.

b.  NUKE weapons opinion: Law may be inconclusive. Judge Vereshchetin in Nuclear Weapons case: Court should “refuse to assume the burden of law creation, which in general should not be the function of the Court. In advisory procedure, where the Court finds a lacuna in the law or finds the law to be imperfect, it ought merely to state this without trying to fill the lacuna or improve the law by way of judicial legislation” (CB 86) 

vi. The Paquete Habana, US Supreme Court 1900 (CB 62)

1. Facts: US in war against Spain to liberate Cuba; US captured fishing vessels and their cargoes. Under the general rules of war, Cuban vessels were arguably subject to seizure and condemnation as prize of war.  

2. Issue:  Did US have right to seize fishing vessels as enemy property?

3. Holding: No.  

a. Fishing vessels are exempt.  “This review of precedents and authorities on the subject appears to us abundantly to demonstrate that at the present day, by the general consent of the civilized nations of the world, and independently of any express treaty or other public act, it is an established rule of international law, founded on considerations of humanity to a poor and industrious order of men, and of the mutual convenience of belligerent states, that coast fishing vessels, with their implements and supplies, cargoes and crews, unarmed and honestly pursuing their peaceful calling of catching and bringing in fresh fish, are exempt from capture as prizes of war.” 

b. Writings of jurists as evidence of customary law: “[W]here there is no treaty and no controlling executive or legislative act or judicial decision, resort must be had to the customs and usages of civilized nations, and, as evidence of these, to the works of jurists and commentators who by years of labor, research, and experience have made themselves peculiarly well acquainted with the subjects of which they treat.” “The ordinances of foreign states the opinion of eminent statesmen, and the writings of distinguished jurists, are regarded as of great consideration on questions not settled by conventional law.  In cases where the principal jurists agree, the presumption will be very great in favor of the solidity of their maxims.  

c. Evidence of general practice:  Court relies on wide range of evidence to show a general practice: national law, executive decrees, acts of military commanders, as well as judgments of national tribunals. 

vii. The Case of the S.S. Lotus (France v. Turkey) PCIJ 1927(CB 68)

1. Facts: A French steamer Lotus collides with Turkish steamer, resulting in the sinking of the Turkish ship. When the French ship reached Istanbul, the Turkish authorities instituted proceedings against the French officer who was on watch duty. The parties made a special agreement to submit the dispute the Permanent Court of International Justice. The French government argued that the Turkish government had no jurisdiction; it should be able to point to a title to jurisdiction recognized by international law. The Turkish government takes the view that Article 15 allows Turkey jurisdiction whenever such jurisdiction does not come into conflict with a principle of international law. 

2. Holding: In favor of Turkey. The court holds this is a case of concurrent jurisdiction and Turkey did not violate the principles of international law. “[T]here is no rule of international law in regard to collision cases to the effect that criminal proceedings are exclusively within the jurisdiction of the State whose flag is flown.”

3. Dissent: Customary law did not authorize a state to exercise criminal jurisdiction over a foreigner for an act committed in a foreign country or in a vessel of another state on the high seas. Dissent disputes the premise that everything that is not prohibited is free. 

4. Lotus principle: International law permits all that it does not forbid; restrictions upon the freedom of states cannot be presumed.  (CB 75) “If there is no norm of conventional or customary international law imposing the obligation to behave in a certain way, the subject is, under international law, legally free to behave as it pleases; and by a decision to this effect existing international law is applied.”

viii. North Sea Continental Shelf Cases (Federal Republic of Germany v. Denmark and Federal Republic of Germany v. Netherlands) ICJ, 1969 (CB 92)

1. Facts: Dispute over the delimitation of the Continental Shelf shared by Denmark, the Netherlands, and the Federal Republic of Germany.  

2. Issue:  Should the dispute should be resolved in accordance with the principle of equidistance under Article 6 of the Geneva Convention, to which Germany was not a party? The Netherlands and Denmark asserted that the principle in Article 6 was part of a corpus of general international law, especially customary law. 

3. Holding: Geneva Convention, Article 6 NOT binding as international customary law.  

a. Provision not norm-generating character.  (Article 6’s primary emphasis is on effecting delimitation by agreement – the equidistant principle is secondary) 

b. Insufficient evidence of state practice. Too few states had ratified the Convention. There is indispensable requirement that within period in question, state practice including “specially affected” states should be both extensive and virtually uniform. 

c. Insufficient TIME: Although the short period in which the Article has been in effect is not a bar to finding a customary law, in combination with the fact that practice of states whose interests are affected has not been uniform, indicates there is no customary law

d. No opinio juris: “Not only must the acts concerned amount to a settled practice, but they must also be such, or be carried out in such a way, as to be evidence of a belief that this practice is rendered obligatory by the existence of a rule of law requiring it.” Court stressed that the frequency or even habitual character of the acts is not in itself enough.”  Practice should be in a manner that show a “general recognition that a rule of law or legal obligation is invoked.” (No word on what evidence would satisfy opinio juris req.)

4. Dissent, Judge Lachs (CB 94): If there is state practice, it should be treated as prima facie evidence of customary law, i.e. if there is general practice one can assume that it is done out of a sense of legal obligation.  (Extreme) Lacks’ method abandons consent and could undermine the confidence of states in fragile system.

ix. Cases Concerning Military and Paramilitary Activities in and against Nicaragua (Nicaragua v. United States) ICJ, 1986 (CB 96)

1. Facts: Nicaragua instituted proceedings against the US in the ICJ, alleging unlawful military and paramilitary acts by the US in Nicaragua.  The US contested jurisdiction of the Court based on a reservation that the Court’s jurisdiction would not apply to certain disputes arising under multilateral treaties (in this case, the UN Charter).  Nicaragua responded that its claim was based on rules of customary international law. 

2. Issue: Can a claim proceed as a violation of customary law, even if a court is precluded from exerting jurisdiction through violation of treaty? 

3. Holding: Yes.  US bound by customary international law. Art. 2(4) is customary law, so there is obligation to refrain from threat or use of force against territorial/political integrity. Customary law is evidenced by general practice and opinio juris – even if treaties have important role in recording and defining rules deriving from custom. 

a. Opinio juris may be deduced from the attitudes of the parties and other states toward UN GA resolutions, particularly the Friendly Relations Declaration which interprets the Charter show there is CIL on non-use of force (similar to minority position in the Continental Shelf case).

b. When states deviate from a rule it will be considered a breach of an existing rule, not the formation of a new rule. 

c. General practice: Uniformity need not be perfect; minor inconsistencies in the observance of the practice are acceptable.  Specially affected states must concur in the customary practice, because their position is more probative to the existence or non existence of a rule.  Even where there is a great majority that follows a practice, there might not necessarily be customary law if the states/cultures who oppose the practice are one block in the world you cannot say there is a general customary law.  Must be support across different groups of states (e.g. the Americas, Europe, the developing world, Asia, Africa etc.)

i. “The court does not consider that, for a rule to be established as customary, the corresponding practice must be in absolutely rigorous conformity with the rule, in order to deduce the existence of customary rules, the court deems it sufficient that the conduct of states should, in general, be consistent with such rules, and that instances of state conduct inconsistent with a given rule should generally have been treated as breaches of that rule, not as indications of the recognition of a new rule. If a state acts in a way prima facie incompatible with a recognized rule, but defends its conduct by appealing to exceptions or justifications contained within the rule itself, then whether or not the state’s conduct is in fact justifiable on that basis, the significance of that attitude is to confirm rather than to weaken the rule (¶186).” 

x. Nuclear Weapons Advisory Opinion, ICJ 1996 (CB 77)
1. Issue: Is the threat or use of nuclear weapons in any circumstance permitted under IL? 

a. Against nuclear weapons

i. General practice: Non-use since 1945.  Various states that could potentially develop nukes have not done so.

ii. UN GA resolutions, test ban treaties which make weapons illegal indicate existence of a rule of international customary law which prohibits recourse to those weapons.

iii. Lotus court could not foresee use of nuclear weapons, their potential for widespread devastation and the power of only a minority of states.  Use of nukes annihilate mankind.  

iv. Sovereignty: Nature of nuclear weapons is that they intrude on sovereignty of other states without consent, and to say this is sanctioned by Lotus is totally out of context. 

v. Laws of war: Use of nukes would necessarily be at variance with the principles and rules of law in armed conflict:

1. Humanitarian law: One could also deduce illegality of nukes from humanitarian customary laws, i.e., importance of distinguishing between combatants and citizens; unnecessary suffering of combatants. 

2. Proportionality.  As practical matter, the destructive ability of nuclear weapons is such that there would NEVER be an occasion when their use is proportionate. Thus use of nuclear weapons has to be illegal because it will always be disproportionate. 

b. Pro nuclear weapons

i. Lotus: In the absence of positive law, there are no restrictions on states’ freedom of action. Until they agree otherwise, states are free to threaten or use nuclear weapons. 

ii. Consent: States specially affected by a purported rule of customary international law could not be presumed to be bound by such a rule without their consent and over their objections. 

iii. Regulation hardly amounts to wholesale prohibition: Increase in treaties that limit control proliferation of weapons does not indicate rule that completely prohibits use of nuclear weapons. Why have treaties that regulate behavior and say that the treaty actually disallows this behavior? 

iv. No general practice: US and others actively develop nuclear weapons, including tactical nuclear weapons. 

v. No opinio juris
1. There are better arguments that explain no-use, including deterrence. Perhaps this practice is evidence of another custom: prohibition of first use. Many states do not have nukes because they are shielded by “umbrella” of nuclear weapon states. 

2. UN GA resolutions may have normative value, can provide evidence for establishing existence of rule or emergence of opinio juris, but here, there is much disagreement, dissent, even in passage of resolutions, so they fall short of establishing existence of an opinio juris on the illegality of the use of such weapons.  “The continuing opposition, consisting as it does of States that bring together much of the worlds military and economic power and a significant percentage of its population, more than suffices to deprive the resolutions in question of legal authority.” (CB 146)

3. Fundamental state right to survival, and its right to resort to self-defense in accordance with Article 51 of UN charter. 

4. To accept the fact that certain states possess nuclear weapons is tantamount to recognizing that such weapons may be used in certain circumstances.

c. Holding: Increase in treaties foreshadows future prohibition on use of weapons, but don’t constitute a prohibition in and of themselves.  “In view of the present state of international law viewed as a whole, as examined above by the Court, and of the elements of fact at its disposal, the Court is led to observe that it cannot reach a definitive conclusion as to the legality or illegality of use of nuclear weapons by a State in an extreme circumstance of of self-defense, in which its very survival would be at stake.” (CB 82)
d. Probative value of UN GA resolutions: (Judge Schwebel) “GA has no authority to enact international law.  None of the GA’s resolutions on nuclear weapons are declaratory of international law.   The GA can adopt resolutions declaratory of international law only if these resolutions truly reflect what international law is.  If a resolution purports to be declaratory of international law, if it is adopted unanimously or virtually so, or by consensus, and if it corresponds to State practice, it may be declaratory of international law (codification).”  Finally, the repetition of resolutions of the GA, far from giving rise to opinio juris, rather demonstrate what the law is not.  When faced with continuing and significant opposition, the repetition of GA’s resolutions is mark of ineffectuality in law formation as it is in practical effect.
e. Specially affected states (Judge Schwebel): Dissented from the Court’s refusal to hold that use in extraordinary self defense would be lawful. “Not only have the nuclear powers avowedly and for decades, with vast effort and expense, manufactured, maintained, and deployed nuclear weapons. They have affirmed that they are legally entitled to use nuclear weapons in certain circumstances and to threaten their use….This nuclear practice is not a practice of a lone and secondary persistent objector. This is not a practice of a pariah government crying out in the wilderness of otherwise adverse international opinion. This is the practice of five of the world’s major powers, of the permanent members of the Security Council, significantly supported for almost 50 years by their allies and other States sheltering under their nuclear umbrellas.”

f. Dissent, Judge Shahabudeen (Guyana): “The notions of sovereignty and independence which the ‘Lotus’ Court had in mind did not evolve in a context which visualized the possibility that a single state could possess the capability of wiping out the practical existence both of itself and of all other states….Whichever way the issue in ‘Lotus’ was determined, the Court’s determination could be accommodated within the framework of an international society consisting of ‘co-existing independent communities.’ Not so as regards the issue whether there is a right to use nuclear weapons.” Rejected the idea that states that possess nuclear weapons are specially affected: “Where what is in issue is the lawfulness of the use of a weapon which could annihilate mankind and so destroy all states, the test of which states are specially affected turns not on the ownership of the weapon, but on the consequences of its use. From this point of view, all states are equally affected, for, like the people who inhabit them, they all have an equal right to exist.”

g. State sovereignty Dissent, Judge Weeramantry (Sri Lanka): “It is implicit in ‘Lotus’ that the sovereignty of other States should be respected. One of the characteristics of nuclear weapons is that they violate the sovereignty of other countries who have in no way consented to the intrusion upon their fundamental sovereign rights, which is implicit in the use of the nuclear weapon.”

xi. Filartiga v. Pena-Irala, US Court of Appeals for the 2nd Circuit, 1980 (CB 143)
1. Facts: The Filártiga family contended that their seventeen-year-old son Joelito Filártiga was tortured to death by Américo Norberto Peña Irala. All parties were living in Paraguay at the time, and Peña was the Inspector General of Police in Asunción. The Filartigas lodged a civil complaint in U.S. courts, brought forth by the Center for Constitutional Rights, for Joelito's wrongful death by torture. After an initial district court dismissal citing precedents that limited the function of international law to relations between states, on appeal, the circuit ruled that freedom from torture was guaranteed under customary international law. The appellants argued that Peña's actions had violated wrongful death statutes, the U.N. Charter, the Universal Declaration of Human Rights, the American Declaration of the Rights and Duties of Man, and other customary international law. Petitioner claimed the U.S. courts had jurisdiction to hear the case under the Alien Tort Statute, which grants district courts original jurisdiction to hear tort claims brought by an alien that have been "committed in violation of the law of nations or a treaty of the United States." This case interpreted that statute to grant jurisdiction over claims for torts committed both within the United States and abroad.

2. Holding: The U.S. courts eventually ruled in favor of the Filártigas, rewarding them roughly $10.4 million. Torture was clearly a violation of international law (aka "the law of nations"), and the U.S. did have jurisdiction over the case since the claim was lodged when both parties were inside the United States. “there now exists an international consensus that recognizes basic human rights and obligations owed by all governments to their citizens.  There is not doubt that these rights are often violated; but virtually all governments acknowledge their validity.  

3. Significance: It set the precedent for U.S. courts to punish non-U.S. citizens for tortious acts committed outside the U.S. that were in violation of the law of nations or any treaties to which the United States is a party. It thus extends the jurisdiction of United States courts to tortious acts committed around the world.  

4. (CB 145) The Filartiga case is widely cited in the US for the proposition that certain human rights principes are customary law and therefore part of the law of the US.
5. KEY: Court finds customary law without general practice - opinio juris may be enough!!!

f. TREATIES

i. Treaties vs. Custom
1. Benefits 
a. Transparency

b. Concrete applications/contours

c. Addresses future problems

d. Can be changed without being broken

e. No reliance on “meta-consent” 

f. Can create “instant custom” 

g. Places states on a more equal footing in “legislative” process

h. “The treaty-making process is a rational and orderly one, permitting participation in the creation of law by all states on a basis of equity.  Newly independent states, otherwise subject to a body of customary international law in the making of which they played no part, can influence the progressive development of the law or help to codify it in such a way as to make it more responsive to their needs.  For the more established states, the codification process provides a welcome opportunity to secure widespread agreement upon norms which have hitherto been the subject of doubt or controversy or have been rejected by other states.  Even in those cases in which customary international law is already clear and generally agreed upon, the treaty will strengthen that rule and simplify its application.” (CB 111) 

2. Disadvantages of treaties

a. States can withdraw from treaty obligations

b. Treaty rules are not automatically incorporated into national legal systems

c. Customary law generally has more weight than contractual, treaty obligations

d. Law making through treaties may be less realistic/responsive to disparities in power between states 

ii. Treaties vs. Municipal law 

1. Generally, party may not invoke the provisions of its internal law as justification for its failure to perform a treaty. Art. 27. Occasionally, treaty is deemed invalid because a “manifest” violation of a “fundamental internal law of a state invalidated is consent. Art. 46(1).  Usually state is obliged to faithfully observe its treaty obligation even if treaty has no legal force in its own municipal legal system. 
iii. Third states
1. A third state, in international law usage and as defined in the Vienna Convention, is any state not a party to the treaty in question.  In principle, a treaty creates neither obligations nor rights for third states without their consent.
iv. Reservations: Compatibility Test
1. Advisory Opinion requested in respect of Reservations to the Convention on Genocide Case 
a. The court was of the view that a state, making a reservation to which one or more bt not all parties to the Convention, had raised an objection, could be regarded as a party ot the Convention provided the reservation was compatible with the object and purpose of the Convention.  
b. This test is a matter of subjective interpretation.  The court’s opinion marked a sharp contrast to the previous approach, namely one of unity and a minimizing of deviance from treaty provisions. 

2. FRAGMENTATION: The effect in practice of a reservation is that a multipartite agreement becomes fragmented.  States will be parties to the same agreement, but in effect, one agreement will exist between some contracting parties and not others.

g. TREATY INTERPRETATION  
i. ICJ and other international tribunals have treated the methodology embodied in Articles 31-32 of Vienna Convention as declaratory of the customary international law of treaty interpretation.  (CB 507)
1. 3 classic methods of interpretation accepted under flexible formula of Vienna Convention:
a. Textual
b. Systematic/Contextual (intent)
c. Teleological (purpose)  
ii. Vienna Convention Article 31 General rule of interpretation 
1. A treaty shall be interpreted in good faith in accordance with the ordinary meaning to be given to the terms of the treaty in their context and in the light of its object and purpose. 

2. The context for the purpose of the interpretation of a treaty shall comprise, in addition to the text, including its preamble and annexes: 

a. any agreement relating to the treaty which was made between all the parties in connection with the conclusion of the treaty; 

b. any instrument which was made by one or more parties in connection with the conclusion of the treaty and accepted by the other parties as an instrument related to the treaty. 

3. There shall be taken into account, together with the context.  Here shall be taken into account, together with the context: 

a. any subsequent agreement between the parties regarding the interpretation of the treaty or the application of its provisions; 

b. any subsequent practice in the application of the treaty which establishes the agreement of the parties regarding its interpretation; 

c. any relevant rules of international law applicable in the relations between the parties. 

4. A special meaning shall be given to a term if it is established that the parties so international. 

iii. Vienna Convention Article 32 Supplementary means of interpretation
1. Recourse may be had to supplementary means of interpretation, including the preparatory work of the treaty and the circumstances of its conclusion, in order to confirm the meaning resulting from the application of Art. 31 or to determine the meaning when the interpretation according to Art. 31.  

a. leaves the meaning ambiguous or obscure; or 

b. leads to a result which is manifestly absurd or unreasonable.
iv. Doctrinal controversies re treaty interpretation

1. Implausibility about Article 31: Prescribes one method for interpreting a huge variety of treaties, including the UN Charter (constitution), Vienna Convention (statute), WTO and NAFTA (administrative law), BITs (standard-form contracts), Unilateral Declarations (wills).
2. Different treaties in Plurilingual Texts: Article 33 and Mavromatis Case.  Where two versions each with equal authority exist, one which appears wider than the other, the Court is bound to adopt the more limited interpretation which can be made to harmonize with both versions. 

3. Context
a. What elements are to be taken into account? Are they limited to the items specified in art. 31(2)?

b. Travaux preparatoires: 
i. Should arguably be barred when not all the parties to a dispute participated in the conference or negotiations that led to the conclusion of the treaty. (CB 511)

ii. Conditions of Admission of a State to Membership in the UN, ICJ Advisory Opinion 1947 (CB 510): ICJ declined to deviate from the consistent practice of the PCIJ, according to which there is “no occasion” to resort to preparatory work if the text is sufficiently clear.

4. Object and Purpose

a. Was provision meant to “generate a norm”?  i.e. codify/generate/crystallize customary law?
i. TREATY v. CUSTOM: It is presumed that a treaty is not terminated or altered by subsequent custom in the absence of evidence that the parties had that intention. On the other hand, there is support for a general presumption that treaties are not intended to derogate from general custom.  (CB 109)

ii. Bilateral/Multilateral: Give more weight to object/purpose of treaty, i.e. consider the intention of the parties, in the context of bilateral treaties, and less in context of multilateral treaties (harder to ascertain the intention of the parties when there are many parties.)  

iii. Default rules: In determining whether a treaty provision is norm generating or a codification of customary law, consider whether it is a secondary/default provision; i.e. does it require special circumstances to be applied?? 

iv. Reservations: If you have to agree to provision first, then it has less norm generation potential. Allowing reservations indicates that a treaty provision was not intended to be norm generating.

v. Substance of treaty – controversial? (CB 117) Consider the difference between multilateral conventions that proclaim a rule of law that virtually all states accept in principle even if they do not become parties to the treaty (ex a treaty against torture or air hijacking) and a treaty that involves bargained-for compromises such as a trade treaty or the law of the sea treaty. It can be argued that in the former case, an inference of opinio juris can be made, based on statements of the governments even if actual practice is slight.  However, in the latter case, an attempt to transport into customary law the substantive rules, disregarding the “deals” and compromises, may be difficult to justify. 
vi. Standard language:  Trade agreements that may use “standard form” are less probative of parties’ intent than treaties where multiple parties heavily negotiated trade-offs and contributed to drafting. 
vii. Conduct of parties: US courts have often relied on subsequent conduct as evidence of the intent of the parties.  
viii. Original intent: Arguably, the original intention of the parties is not as relevant as the “emergent purposes” of a treaty. (CB 512)
v. Interpretive canons
1. Principle of maximum effectiveness (CB 513): Other things being equal, “texts” are presumed to have been intended to have a definite force and effect, and should be interpreted so as to have such force and effect, and should be interpreted so as to have such force and effect rather than so as not to have it, and so as t have the fullest value and effect consistent with their wording (so long as the meaning be not strained) and with the other parts of the text.”

2. Lex specialis: The specific prevails over the general.  Thus, treaty or custom, can prevail over the other; the essential question is the intention of the parties. 
3. Last-enacted statute controls over previously enacted statutes;

4. In pari materia: Similar statutes should be interpreted similarly, unless legislative purpose and history suggests material differences.

5. Expressio unius est exclusio alterius (The express mention of one thing excludes all others) 

6. Items not on the list are assumed not to be covered by the statute. However, sometimes a list in a statute is illustrative, not exclusionary. This is usually indicated by a word such as "includes."

7. Noscitur a sociis (A word is known by the company it keeps): When a word is ambiguous, its meaning may be determined by reference to the rest of the statute. 

8.  Interpret provisions separately but also the treaty AS A WHOLE.

9. Clear Statement Rule: Large policy changes must be clear, cannot be deduced or taken lightly. statute to make the change unless the legislature clearly stated it. This rule is based on the Assumption that major changes would not be made in a vague or unclear way.
vi. A unilateral interpretation of an international agreement, whether made by the executive, legislative or judicial organs of one of the contracting states, is not binding upon other contracting states.
1. Jesse Lewis (The David J. Adams) Claim (US v. GB), Claims Arbitration under Special Agreement 1910 (CB 503)
a. Facts: By Treaty of London, US agreed to renounce right for Americans to fish in Canadian waters, save entering Canadian bays and harbors for shelter or repairing damages.  American ship entered Canadian harbor to purchase bait and was seized by Canadian authorities for alleged violations of Treaty of 1818.   US claimed damages from British government on ground that the seizure was wrongful because based on an erroneous interpretation of the Treaty.  
b. Holding: The mere fact that a British Court interpreted the treaty in such a way as to declare the [US vessel] had contravened it, cannot be accepted by this Tribunal as a conclusive interpretation binding upon the US Government. The duty of this international tribunal is to determine, from the international point of view, how the provisions of the treaty are to be interpreted and applied to the facts… The fundamental principle of the juridical equality of States is opposed to placing one State under the jurisdiction of another State. It is opposed to the subjection of one State to an interpretation of a Treaty asserted by another State. There is no reason why one more than the other should impose such an unilateral interpretation of a contract which is essentially bilateral. The fact that this interpretation is given by the legislative or judicial or any other authority of one of the parties does not make that interpretation binding upon the other party.
vii. Prescription/ “estoppel”/“acquiescence” (CB 505)
1. States must protest what they believe to be an erroneous interpretation or application of a treaty by another government.  

a. Case concerning the Temple of Preah Vihear (Cambodia v. Thailand) “The Court emphasized, in holding for Cambodia, that the map had been produced by the French at Siamese request, and that the Siamese had never protested the alleged error; this was enough, the Court concluded, to amount to Siamese acquiescence in the map as drawn.

viii. Mutual interpretation = De facto Amendment
1. Ste. Ruegger et Boutet v. Ste. Weber et Howard (CB 505) Court held itself bound by an interpretation recorded by exchange of notes between French Minister of Foreign Affairs and the British Ambassador, of a treaty between the 2 countries. The Court said that although a “unilateral” interpretation had only an “advisory effect”, an interpretation agreed upon by both governments had the effect of adding an additional clause to the treaty.

ix. Textual vs. Purposive Schools of thought (CB 508)

1. Textual: Primary task in the interpretation of treaties is to ascertain the common or real intention of the parties.  Travaux preparatoires considered secondary or supplementary means of interpretation.

2. Objective of treaty interpretation is the determination of the meaning of a text.  Travaux preparatoires  and text are on the same level since both serve to determine the real intention of the parties.  

VIENNA CONVENTION ON THE LAW OF TREATIES (1969)
Article 1. The present Convention applies to treaties between States.

Article 2. [. . .] (a) "treaty" means an international agreement concluded between States in written form and governed by international law, whether embodied in a single instrument or in two or more related instruments and whatever its particular designation; [. . .] (d) "reservation" means a unilateral statement, however phrased or named, made by a State, when signing, ratifying, accepting, approving or acceding to a treaty, whereby it purports to exclude or to modify the legal effect of certain provisions of the treaty in their application to that State [. . .]

Article 19. Formulation of reservations: A State may, when signing, ratifying, accepting, approving or acceding to a treaty, formulate a reservation unless – (a) the reservation is prohibited by the treaty; (b) the treaty provide that only specified reservations, which do not include the reservation in question, may be made; or (c) in cases not falling under sub-paragraphs (a) and (b), the reservation is incompatible with the object and purpose of the treaty.
Article 26. Pacta sunt servanda: Every treaty in force is binding upon the parties to it and must be performed by them in good faith.
Article 27.  A party may not invoke the provisions of its internal law as justification for its failure to perform a treaty. This rule is without prejudice to article 46.

Article 28. Unless a different intention appears from the treaty or is otherwise established, its provisions do not bind a party to any act or fact which took place or any situation which ceased to exist before the date of the entry into force of the treaty with respect to that party.

Article 31. General rule of interpretation: 1. A treaty shall be interpreted in good faith in accordance with the ordinary meaning to be given to the terms of the treaty in their context and in the light of its object and purpose. 2. The context for the purpose of the interpretation of a treaty shall comprise, in addition to the text, including its preamble and annexes – (a) any agreement relating to the treaty which was made between all the parties in connection with the conclusion of the treaty; (b) any instrument which was made by one or more parties in connection with the conclusion of the treaty and accepted by the other parties as an instrument related to the treaty. 3. There shall be taken into account, together with context – (a) any subsequent agreement between the parties regarding the interpretation of a treaty or the application of its provisions; (b) any subsequent practice in the application of the treaty which establishes the agreement of the parties regarding its interpretation; (c) any relevant rules of int’l law applicable in the relations between the parties. 4. A special meaning shall be given to a term if it is established that the parties so intended.

Article 32. Supplementary means of interpretation: Recourse may be had to supplementary means of interpretation, including the preparatory work of the treaty and the circumstances of its conclusion, in order to confirm the meaning resulting from the application of article 31, or to determine the meaning when the interpretation according to article 31 – (a) leaves the meaning ambiguous or obscure; or (b) leads to a result which is manifestly absurd or unreasonable.

Article 34. General rule regarding third States: A treaty does not create either obligations or rights for a third State without its consent.

Article 38. Rules in a treaty become binding on third States through international custom.

Article 46. Provisions of internal law regarding competence to conclude treaties: 1. A State may not invoke the fact that its consent to be bound by a treaty has been expressed in violation of a provision of its internal law regarding competence to conclude treaties as invalidating its consent unless that violation was manifest and concerned a rule of its internal law of fundamental importance. 2. A violation is manifest if it would be objectively evident to any State conducting itself in the matter in accordance with normal practice and in good faith.

Article 53. Treaties conflicting with a preemptory norm of general international law (“jus cogens”): A treaty is void if, at the time of its conclusion, it conflicts with a preemptory norm of general international law. For the purposes of the present Convention, a preemptory norm of general international law is a norm accepted and recognized by the international community of States as a whole as a norm from which no derogation is permitted and which can be modified only by a subsequent norm of general international law having the same character

Article 60. Termination of suspension of the operation of a treaty as a consequence of its breach: 1. A material breach of a bilateral treaty by one of the parties entitles the other to invoke the breach as a ground for terminating the treaty of suspending its operation in whole or in part. 2. A material breach of a multilateral treaty by one of the parties entitles – (a) the other parties by unanimous agreement to suspend the operation of the treaty in whole or in party or to terminate it either: (i) in the relations between themselves and the defaulting State, or (ii) as between all the parties; (b) a party specially affected by the breach to invoke it as a ground for suspending the operation of the treaty in whole or in part in the relations between itself and the defaulting State; (c) any party other than the defaulting State to invoke the breach as a ground for suspending the operation of the treaty in whole or in part with respect to itself if the treaty is of such a character that a material breach of its provisions by one party radically changes the position of every party with respect to the further performance of its obligations under the treaty. 3. [. . .] 5. Paragraphs 1 to 3 do not apply to provisions relating to the protection of the human person contained in treaties of a humanitarian character, in particular to provisions prohibiting any form of reprisals against persons protected by such treaties.

h. SOFT LAW
i. International law-making that is designed, in whole or part, not to be enforceable.  Yet soft law may entail some legal effects, and may well elicit compliance even in the absence of direct mechanisms for enforcement. (CB 158) 
ii. Judicial decisions: NO STARE DECISIS

1. ICJ
a. ICJ Article 59 explicitly states that the decisions of ICJ has no binding force. Court is not viewed as a law-making institution, but instead as a body that declares law.   Objection to stare decisis reflects a perception of international disputes as especially individual, each distinguished by particular features and circumstances.  Despite these qualifications, the decisions of the ICJ are generally regarded by lawyers as highly persuasive authority of existing international law.  A decision of the ICJ is accepted as the “imprimatur of jural quality” when the Court speaks with one voice or with the support of most judges.  Not infrequently, the separate opinions of dissenting judges contain cogent reasoning that influences subsequent doctrine as well.  Judgments and advisory opinions by a significantly divided court have diminished authority, especially wen the issues are perceived as highly political.
2. International Arbitral Tribunals 

a. Arbitral decisions are pervasive evidence of law – governments don’t hesitate to cite or rely on them. 

b. Decisions of European Court of Justice and European Court of HR are especially important.

c. International criminal law tribunals – i.e., ICTY, or ICTR, create their own precedent and are not bound by ICTJ law. They are free to disagree.  (CB 138)

3. Decisions of municipal courts 

a. National court decisions may be treated as subsidiary source independently of relation to state practice. 

iii. UN GA Resolutions and Declarations (CB 145)

1. Not binding; generally considered to be an exercise in articulating rather than making law. (States only agree to resolutions put forth by the UNGA because they are not binding.)  

2. Binding: UN GA resolutions can become binding through codification, generation, crystallization OR if they are interpretations of the UN Charter. However, GA resolutions have also been cited by national courts in many countries as evidence that a proposition of law expressed or implied by the resolution is binding international law.  (CB 145)

a. Advisory Opinion on Nuclear Weapons: Judge Schwebel: If a resolution purports to be declaratory of international law, if it adopted unanimously or by consensus and if it corresponds with state practice, it may be declaratory of international law. 

b. Filartiga v. Pena-Irala: The Universal Declaration of Human Rights “no longer fits into the dichotomy of ‘binding treaty’ against ‘non-binding pronouncement’, but it rather an authoritative statement of the international community.  Thus, a Declaration creates an expectation of adherence, and insofar as the expectation is gradually justified by state practice, a declaration may by custom become recognized as laying down rules binding upon the states. (CB 144)

3. Advantages

a. Provide evidence of nascent norms or opinio juris.  

b. Facilitate conditions for consensus; even non-binding text can encourage state practice to develop around the text, or some portions of the text.

iv. Unilateral declarations by heads of state 

1. Nuclear Test Cases (Australia and New Zealand v. France) ICTJ 1974 (CB 865)

a. Facts: In 1974 French Government announced a series of atmospheric tests of nuclear devices would be the last. Court says France was bound to assume other states might take note of these statements and rely on them being effective. Court finds that France, through public universal declarations, had intended to making a binding commitment – though not all unilateral declarations are binding. 

b. Holding: “The objects of these statements are clear and they were addressed to the international community as a whole, and the Court holds they constitute an undertaking possessing legal effect.”  

v. The ILC Draft Articles is a soft law source and most, but not all, of its provisions seem to be accepted as customary international law as evidenced by the case law citing it and the statements made in the UN by so many states

vi. Texaco Overseas Petroleum co. et. al. v. Libyan Arab Republic,1977 (CB 148)

1. Facts: In 1973/74, Libya promulgated 2 decrees purporting to nationalize all of the rights, interests and property of 2 international oil companies in Libya.  Texaco demanded compensation on the basis that under IL, prompt, adequate compensation in exportable currency is required, and requested the President of the ICJ to appoint a sole arbitrator to hear and determine the dispute.  Libya contended that the dispute was not subject to arbitration because the nationalizations were acts of sovereignty. Libya argued that UN resolutions on permanent sovereignty over natural wealth and resources confirmed the sovereign rights to nationalize its natural resources and that the resolutions provide that any dispute related to nationalization or its consequences should be settled in accordance with the domestic law of the state concerned.     

2. Holding: UN resolutions in Libya’s memo are not customary law.  Resolutions of the UN have a certain legal value, but this legal value differs considerably, depending on the type of resolution and the conditions attached to its adoption and its provisions.  (CB 150) Even under the assumption that they are resolutions of a declaratory nature, the legal value is variable. Here, the resolutions Libya relies on – Res 3171, 3201 and 3281 of the Charter of the Economic Rights and Duties of States – were supported by a majority of states but not by any of the developed countries with market economies which carry the largest part of international trade.  The specific paragraph concerning nationalizations, disregarding the role of international law, not only was not consented to by the most important Western countries, but caused a number of the developing countries to abstain. 

a. NO opinio juris The conditions under which Res 3281 was adopted show unambiguously that there was no general consensus of the states with respect to the most important provisions and in particular those concerning nationalization. 
b. No state practice: “Such an attitude is further reinforced by an examination of the general practice of relations between States with respect to investments. This practice is in conformity, not with the provisions of Article 2(c) of the above-mentioned Charter conferring exclusive jurisdiction on domestic legislation and courts, but with the exception…Thus a great many investment agreements entered into between industrial states or their nationals… state in the standards of compensation and further provide… the possibility of resorting to an international tribunal. (CB 152)

3. What other argument could Libya have made? 

a. Interpretation.  A resolution is law if it codifies, crystallizes or generates – but these do not apply here. 4th strategy: Argue that resolutions are simply interpretation of the UN Charter, and they don’t codify customary law, but instead, treaty law. The next step would be to interpret the treaty/charter. The objection of the investing states does not matter because they are the only states that would profit from objecting the interpretation of the treaty. In and of itself, the objection of the investing states is not determinative because Libya would be arguing that the arbitrator’s duty is to interpret the treaty.  Furthermore, it would be difficult to actually point to anything in the UN charter that would allow the interpretation that Libya had a right to expropriate under its national law. 

b. Libya could argue that to hold that the IL applies to them, is to say that it applies even though there is no opinio juris by the majority of states. Dupuy appears to conflate sources and abandon (or significantly widened) the concept of opinion juris (para. 88). 

c. Challenge the rules themselves: Rule clearly serves the interests of only a few, well-defined ideologically countries!

i. GENERAL PRINCIPLES OF LAW AND EQUITY (CB 118)

i. General principles of law are both procedural and substantive in nature. “They belong to no particular system of law but are common to them all.  Their existence bears witness to the fundamental unity of law.” 

ii. 5 categories of general principles that have been invoked and applied in international law discourse and cases: (CB 118)

1. The principles of municipal law “recognized by civilized nations”

a. Argument: It cannot be said that either courts or the states have significantly drawn on municipal law principles as an autonomous and distinct ground for binding rules of conduct. It is true that the International Court has made reference on a number of occasions to “generally accepted practice” or “all systems of law” as a basis for its approval of a legal rule.  But those references to national law have most often been to highly generally ideas of legal liability or precepts of judicial administration.

2. General principles of law “derived from the specific nature of the international community”

a. Necessary principles of coexistence, including pacta sunt servanda (agreements must be kept), non-intervention, territorial integrity, self-defense and the legal equality of states.

3. Principles “intrinsic to the idea of law and basic to all legal systems”

a. Notions intrinsic to the idea of law and legal reasoning: lex posterior derogat priori (the later supersedes the earlier law, if both have the same source), res judicata (the matter is settled, or the principle of finality of court decisions), the equality of parties before a tribunal, nullum crimen sine lege (no crime without law, or, the prohibition against ex post facto law).  

4. Principles “valid through all kinds of societies in relationships of hierarchy and co-ordination”

5. Principles of justice founded on “the very nature of man as a rational and social being”

a. Substantive principles applied as “general” principles by international tribunals include clean hands, estoppel, elementary principles of humanity, duty to make reparations, equity, equality, proportionality, etc.

b. Reparation for injuries suffered in the service of the UN:  “It is a principle of international law that the breach of an engagement involves an obligation to make reparation in an adequate form.”  UN “(CB 366)

iii. Black hole 2: How much consent + general practice are needed to label a principle a “general” principle of law and equity???
1. Consent: The underlying premise is that general principles are accepted.  They may be used against a state in a case because they are established law.  However if a particular principle or postulate becomes a subject of dispute regarding its general acceptance, it is likely to lose its persuasive force as an intrinsic principle.  Hence, in the last analysis, these principles, however “intrinsic”, rest on an implied consensus of the relevant community. 

2. General practice: A principle of law is a general one if it is being applied by the most representative systems of municipal law.  That universality of application is not a prerequisite of a general principle of law is emphasized by almost all authors. It should be equally clear that a single system of municipal law cannot provide a general principle within the municipal law of nations in general.  (CB 125). 

iv. Jus cogens
1. States may, by and within the limits of agreement between themselves, vary or even dispense altogether with most rules of international law.  There are, however, a few rules from which no derogation is permissible. The latter – jus cogens – or peremptory norms of general international law – have been defined in Art 53 of Vienna Convention as norms “accepted and recognized by the international community of states as a whole as a norm from which no derogation is permitted and which can be modified only by a subsequent norm of general international law having the same character.”  Treaty/customary law is void if it conflicts with preemptory norm. 

a. Norm must be accepted by the international community (treaties handout)

b. Norm must ALSO be accepted as being peremptory.  

2. No general agreement as to which norms are jus cogens; ILC has said: prohibition on use of force, slave trade, piracy, genocide, human rights, equality of states, self-determination.  (not exhaustive)

3. Art. 40 of State Responsibility: Jus Cogens are enforcement triggers.

4. 1986 Nicaragua Case, ICJ referred to the rule against the use of force as a “conspicuous example of a rule of international law having the character of jus cogens.” 

5. Just cogens vs. customary law: jus cogens are non-derogable. 

6. Doctrinal difficulties
a. Concept presupposes an international public order sufficiently potent to control states that might otherwise establish contrary rules on a consensual basis. 

b. If jus cognes derive from natural law (law whose content is set by nature with universal validity) how can one identify them?

v. Obligation erga omnes
1. Obligations binding on all States without exception, every State having an interest in their protection. As examples of obligations erga omnes the Barcelona Traction court provides: outlawing acts of aggression, and of genocide, protection of slavery and racial discrimination (¶34).
vi. The Diversion of Water from the Meuse (Netherlands v. Belgium) ICJ, 1937

1. Facts: The Netherlands claimed that construction of certain canals by Belgium was in violation of an agreement of 1863 in that the construction would alter the water level and rate of flow of the Meuse River.  

2. Holding: The court rejected the Netherlands claim based on the construction of a lock by the Netherlands at an earlier time (clean hands). “It would seem an important principle of equity that where two parties have assumed an identical or reciprocal obligation, one party which is engaged in a continuing non-performance of that obligation should not be permitted to take advantage of a similar non-performance of that obligation by the other party… He who seeks equity must do equity.”   

3. General principles can be applied regardless of court statute: “The court has not been expressly authorized by its Statute to apply equity as distinguished from law.  Nor, indeed, does the Statute expressly direct its application of international law, though as has been said on several occasions the Court is a “tribunal of international law.”  [Nonetheless], the Court … has some freedom to consider principles of equity as part of the international law which it must apply.” 

vii. Corfu Channel Case (United Kingdom v. Albania) ICJ 1949

1. Facts: Mines exploded in Albanian waters which damaged British warships and caused loss of life of British naval personnel on those vessels.  The UK claimed Albania was internationally responsible and under a duty to pay damages.  

2. Holding: The obligations incumbent upon the Albanian authorities … are based, not on the Hague Convention of 1907… but on certain general and well-recognized principles, namely: elementary considerations of humanity, even more exacting in peace than in war; the principle of the freedom of maritime communication and every state’s obligation not to allow knowingly its territory to be used for acts contrary to the rights of other states.

PART II: STATES 

III. STATEHOOD
a. States are the paradigmatic legal personality.  Legal personality refers to persons and entities capable of possessing international rights and duties under IL and endowed with the capacity to take certain types of actions on the international plane, such as make treaties, claims for breach, and enjoy privileges and immunities from national jurisdiction. (Issues of statehood usually arises in context of decolonization, secession movements, or failed states.)

b. Traditional Conditions of Statehood 

i. Rest. (3d) § 201: Under IL, a state is an entity that has a defined territory and a permanent population, under the control of its own government, and that engages in, or has the capacity to engage in, formal relations with other such entities. 
1. Permanent Population 
a. How many people does “permanent population” imply? Is self-identification as a people required? Nauru with 8,000 people has been considered a state as has Liechtenstein with 28,000 people.

2. Defined Territory 
a. No rule prescribes a minimum territory. Monaco is only 1.5 square km in size.  

b. Israel’s argument: Both reason and history demonstrate that the concept of territory does not necessarily include precise delimitation of the boundaries of that territory.  The reason for the rule that one of the necessary attributes of a state is that it shall possess territory is that one cannot contemplate a state as a kind of disembodied spirit. However, we know that historically, many states began their existence with their frontiers unsettled.  Ex: U.S.!! (CB 254)
3. Government 

a. Standard is less stringent when a territory is granted independence by a former sovereign.  (Exceptions must have been made for African states granted independence before formation of a government: Burundi, Congo, Rwanda, that were granted independence without a government.)

b. League of Nations, Commission of Jurists On Aaland Islands Dispute (1920) (CB 256) Finland did not immediately attain statehood until an effective government was established after the civil war.  “It is difficult to say at what exact date the Finnish Republic… actually became a definitely constituted state.  This certainly did not take place until a stable political organization had been created, and until the public authorities had become strong enough to assert themselves throughout the territories of the state without the assistance of foreign troops. (Finland fought war of secession) 

4. Capacity to enter into relations with other states
a. Political, technical and financial competence within its own constitutional system to conduct international relations with other states. This requirement seems tautological: if international relations are a consequence of statehood, how can they also be a prerequisite for statehood? 

ii. Rest. (3d) § 206: The capacities, rights and duties of states include the following:

1. Sovereignty over its territory and general authority over its nationals,

2. Status as a legal person, with capacity to own, acquire, and transfer property, to make contracts and enter into international agreements, to become a member of international organizations, and to pursue, and be subject to, legal remedies;

3. Capacity to join with other states to make international law, as customary law or by international agreement. 

iii. Rest. (3d) 201 comment (b) A State does not cease to be a state because it is occupied by foreign power (Ex: Kuwait) In fact, UN won’t recognize states created based on use or threat of force. Hence, Kuwaiti and Iraqi merger in 1990 was not recognized. 

iv. Failed states: A state does not cease to be a state when a previously functioning government becomes ineffective or defunct.  

c. Special Status Entities: 

i. Some entities that are not states may nonetheless enjoy attributes of international personality, at least for certain purposes, but their capacity to enter into independent external relations may be qualified or questionable.   These actors include: members of composite states, dependent states, colonial dependencies allowed to be parties to multilateral treaties, territories administered under mandates or trusteeship, entities subject to special forms of international control. 

d. Entities Sui Generis (CB 287) 

i. Taiwan 

ii. Macao and Hong Kong 

iii. Vatican and the Holy See (Holy See considers itself an international personality based on religious authority, not territorial space. Vatican City is distinct, it is a physical state.  Holy See admitted as full member of specialized agencies – party to multinational treaties open only to states.) 

IV. RECOGNITION  

a. States
i. Key question: Do states exist once they satisfy the conditions of statehood, or is recognition also required? 

1. Declaratory theory: Existence of a state depends on the facts and on whether those facts meet the criteria for statehood laid down in international law. The primary function of recognition is to acknowledge the fact of the state’s political existence and to declare the recognizing state’s willingness to treat the entity as an international person, with the rights and obligations of a state. 

2. Constitutive theory: State does not exist as a subject of IL until it has been recognized by other states participating in international relations. By their recognition, states “constitute” or create the new state.  Oppenheim: “A state is, and becomes, and International Person through recognition alone and exclusively.” For example: When Rhodesia unilaterally declared power, the UN Security Council, under Chapter 7, forbid other countries to recognize this states. Evidence that the SC acknowledges, and fears, the power of recognition. 

ii. Duty to recognize
1. Rest. (3d) § 202(1) Although a state is not required to accord formal recognition to any other sate, it is required to treat as a state an entity that meets the requirements of statehood. 

2. Lauterpacht adopts a constitutive theory, but contends that states have an obligation to recognize an entity that meets the qualifications of statehood.  

3. Brownlie: Recognition, as public a act of state, is an optional and political act and there is no legal duty in this regard.  However, in a deeper sense, if an entity bears the marks of statehood, other states put themselves at risk legally if they ignore basic obligations of state relations. 

4. Hyde: Recognition of new state in throes of warfare could constitute unlawful intervention. 

iii. Consensus

1. The weight of authority and state practice support the declaratory position.  The political existence of the state is independent of recognition by other states.  Examples: Northern Cyprus, East Pakistan, Bangladesh, Palestine.) 

2. The theoretical gap between the declaratory and constitutive views is rather less in practice.  Even for the declaratory theory, whether an entity satisfies the requirements for statehood is, as a practical matter, determined by other states. On the other hand, the constitutive theory lost much of its significance when it was accepted that states had the obligation to treat as a state any entity that had the characteristics set forth in § 201.  

3. Customary international law of human rights, such as the prohibition on torture, applies to state without distinction between recognized and unrecognized states.  (Rest. 3d 207, 702)  It would be anomalous indeed if non-recognition, which typically reflects disfavor with a foreign regime – sometimes due to human rights abuses – had the perverse effect of shielding officials of the unrecognized regime from liability for those violations of international law norms that apply only to state actors

4. UN membership completely resolves issue of recognition; admission of a new state to the UN acts as the functional equivalent of collective recognition.

5. The more contentious the creation of a state, the more important recognition is. Recognition can effectively cure an illegality, while lack of recognition can preserve illegality.

iv. Emergence of additional criteria for recognition of statehood: Collective recognition (CB 258)

1. Speech by US Secretary of State in 1991:  Recognition is accorded in the light of the new states’ adherence to the following: 

a. Determining the future of the country peacefully and democratically,

b. Respect for all existing borders, both internal and external, and change to those borders only through peaceful and consensual means,

c. Support for democracy and the rule of law, emphasizing the key role of elections in the democratic process,

d. Safeguarding of human rights, based on full respect for the individual and including equal treatment of minorities,

e. Respect for international law and obligations, especially adherence to the Helsinki Final Act and the Charter of Paris.

2. E.C. Guidelines to recognition (CB 259):

a. Respect for the provisions of the Charter of the UN and the commitment subscribed to in the Final Act of Helsinki and in the Charter of Paris, especially with regard to the rule of law, democracy and human rights;

b. Guarantees for the rights of ethnic and national groups and minorities…

c. Respect for the inviolability of all frontiers which can only be changed by peaceful means… 

b. Governments
i. Recognition of governments has historically not been a matter of international obligation but can be granted or withheld at will to further national policy (instrument of politics).  Traditionally, however, non-recognized governments cannot institute proceedings in the courts of the US.  

1. The Tinoco Claims Arbitration (GB v. Costa Rica), 1923 (CB 302)
a. Facts: Case involved claims by Great Britain against Costa Rica for acts of a predecessor regime, the Tinoco regime, which had come to power by a coup and maintained control for two years. Tinoco regime was recognized by some governments but not many leading powers (including GB and US). When the Tinoco regime fell, the restored government nullified all the Tinoco contracts, including an oil concession to a British company. GB argued the Tinoco regime was the only government when the liabilities were created and its acts could not be repudiated. Costa Rico argued Tinoco regime was not a government and that GB was estopped by its non-recognition of Tinoco from claiming that Tinoco could confer rights on British subjects.. 
b. Holding: For Great Britain.  GB’s refusal to grant diplomatic recognition to the Tinoco government did not remove the de facto nature of Tinoco as a government.  
2. Salimoff v. Standard Oil (NY Crt. Appeals 1933) (CB 306)

a. Facts: Non-recognized Russian government nationalized all oil lands in Russia and sold oil extracted therefrom to Standard Oil.  Salimoff & Co. contended that Soviet decrees of confiscation did not divest them of title.

b. Issue: Effect on the title of a purchaser from the unrecognized confiscating Soviet Russian government.  Does title pass or is the Soviet government no better than a thief, stealing property of its nationals? 

c. Holding: In favor of Standard Oil.  “The US government recognizes that the Soviet government has functioned as a de facto or quasi government since 1917, ruling within its borders.  It has recognized its existence as a fact although it has refused diplomatic recognition as one might refuse to recognize an objectionable relative although his actual existence could not be denied.” If it is a government in fact, its decrees have force within its borders and over its nationals.  “we all know that it is a government.” Recognition does not create the state.  “To refuse to recognize that Soviet Russia is a government regulating the internal affairs of the country, is to tive to fictions an air of reality which they do not deserve.”

3. Upright v. Mercury Business Machines (Sprm. Crt. Ny 1961)  (CB 308)

a. Issue: Legal sufficiency of the defense: foreign corporation is creature and under control of East German govt, govt not recognized by the US. 

b. Holding: Foreign govt can have de facto existence even if its not recognized by the political arm of the US. Realistically, courts know that non-recognition only serves narrow purpose. Lack of jural status is not determinative as to whether its transactions will be denied enforcement in the US.  

i. “In a time in which governments with established control over territories may be denied recognition for many reasons, it does not mean that the denizens of such territories or the corporate creatures of such powers do not have the juridical capacity to trade, transfer title, or collect the price for the merchandise they sell to outsiders, even in the courts of non-recognizing nations.” 

ii. “Defendant buyer cannot escape liability merely by alleging and proving that it dealt with a corporation created by and functioning as the arm of and instrumentality of an unrecognized government.”

V. SELF-DETERMINATION

a. Sources: Treaty and Custom
i. Self-determination was embraced as a “principle” in the UN Charter Art 1(2) in 1945, and in due course became accepted as a principle of customary as well as treaty law. Some jurists treat self-determination not only as a binding rule of international law, but as a peremptory norm – jus cogens.  Self determination is treated as a principle of international law in 2 International Covenants on Human Rights: 

1. Art. 1 of the Covenant on Civil and Political Rights

2. UN General Assembly Declaration on Principles of International Law Concerning Friendly Relations Among States in Accordance with the Charter of the UN

ii. TENSION: If the “right” of self determination for “peoples” had a fairly well-understood meaning during most of the second half of the 20th century – that is, a s a right of the people in non-self-governing territories (colonies) to freely determine their political status – its application in the post-Cold War period has been highly contested.

1. The Western Sahara Advisory Opinion contributed to the jurisprudece of self-determination, but the underlying dispute over self-determination for the people of Western Sahara has not been put to rest. Though the opinion supports the legal right of self-determination, the events which followed the opinion did not, and the matter remains one of a handful of unresolved decolonization matters on the UN agenda. 

b. UN GA Declaration on Principles of IL Concerning Friendly Relations Among States (GA resolution) (CB 270)

i. Interpretation of UN Charter – PROBATIVE even though it’s a GA resolution. 

ii. Incongruity: peoples vs. states

1. All peoples have the right to freely determine, without external interference, political status and pursue economic, social and cultural development. States have duty to refrain from forcible action. 

2. BUT “nothing … shall be construed as authorizing or encouraging any action which would dismember or impair … the territorial integrity or political unity of sovereignty.” 

a. Weiler’s answer to tension: Declaration says only that colonies have the right to self-determination or if you’re a state under foreign domination then you also have the right to secession. 

iii. How can a legal right be given to a juridically non-existent entity? 

c. National Liberation Movements
i. Should the international community grant national liberation movements access to international forums? Two conditions generally must be fulfilled: 

1. Goals fall within the scope of principle of self-determination, 

2. Movement is a legitimate representative of the oppressed people. 

ii. Strategy: Distinguish between self-determination on the one hand, and separatism or secession on the other.  Thomas Franck examined “internal as well as “external” self-determination and asserted that the content of the self-determination norm outside the decolonization context does not imply a right to secede.  

d. Reference Re Secession of Quebec (Supreme Crt. Canada, 1998) (CB 278)

i. Issue: Is there a right to self-determination under IL that would give Quebec right to secede unilaterally? 

1. Lotus: Since unilateral secession is not specifically prohibited, is it inferentially permitted? 

2. Treaty/customary law: Must states recognize the legitimacy of secession based on international law right to “self determination”?

ii. Holding: No. The international law right to self-determination only generates, at best, a right to external self-determination in situations of former colonies; where a people is oppressed, as for example under foreign military occupation; or where a definable group is denied meaningful access to government to pursue their political, economic, social and cultural development.   
1. Lotus: Although there is neither an explicit right or denial to unilateral secession, there are explicitly exceptional circumstances set out for secession under principle of right to self-determination.  Hence, there is an implicit denial of the right to unilateral secession. 

2. Treaty/Customary law:
a. Sovereignty: IL expects, and prioritizes, that the right to self-determination will be conducted within framework of existing sovereign states, and with respect to territorial integrity. 

b. Internal v. external self-determination. IL says that, most often, right of self-determination is fulfilled through internal self-determination, obtaining political, economic, social development through an existing state.  The right to external self-determination is very limited: 

i. Generally accorded only to peoples under colonial rule or peoples under foreign occupation.

ii. People blocked from the meaningful exercise of its right to self-determination internally, as last resort, can have external secession. 

iii. None of these conditions apply to Quebecois, who are formally represented in the state, have a lot of power, PM of Canada has been Quebecois. 

iii. Effectivity principle: Effectivity principle proclaims that an illegal act may eventually acquire legal status if, as a matter of empirical fact, it is recognized on the international plane.  
iv. Importance of recognition: Although recognition by other states is not, at least as a matter of theory, necessary to achieve statehood, the viability of a would-be state in the international community depends, as a practical matter, upon recognition by other states. 

VI. TERRITORIAL SOVEREIGNTY 

a. Sovereignty over a specific territorial area is an essential element of statehood.

b. Analytical framework

i. Last point when title was not disputed?

ii.  Inter-temporal rule: A juridical fact must be appreciated in the light of the law contemporary with it, and not of the law in force at the time when a dispute in regard to it arises or fails to be settled.

iii. Method for the acquisition of territory: 

1. Discovery

2. Effective control

iv. Prescription:  Did the parties object when they could? Protests or acquiescence of states.

v. Reliance: Did parties rely on any particular understanding of issue? 

vi. If one party fulfills the conditions of acquisition of sovereignty over territory, does opposing party have an equivalent or stronger claim to title?

c. Uti Possidetis Juris “as you possess, so may you possess”
i. Principle: States emerging from decolonization shall presumptively inherit the colonial administrative borders that they held at the time of independence.  Sanctifies the former internal administrative lines as interstate frontiers.

1. Rationale: 

a. Maintain world order and secure respect for the territorial boundaries at the moment when independence is achieved. 
b. Absent such a policy, all borders would be open to dispute, and new states would fall prey to irredentist neighbors or internal secessionist claimants.  
c. SIMPLE approach – default rule. 
2. Problems: 

a. Privileges status quo. 

b. Order vs. justice: principle undermines right of self-determination. 

i. Burkina Faso/Mali: “Order = Justice” At first sight this principle conflicts outright with another one, the right of peoples to self-determination. In fact, however, the maintenance of the territorial status quo in Africa is often seen as the wisest course, to preserve what has been achieved by peoples who have struggled for their independence, and to avoid a disruption which would deprive the continent of the gains achieved by much sacrifice.” 

ii. Ratner: A policy that transforms all administrative borders of modern states into international boundaries creates a significant hazard in the name of simplicity – namely the temptation of ethnic separatists to divide the world further along administrative lines.  The extension of uti possidetis to modern breakups leads to genuine injustices and instability by leaving significant populations both unsatisfied with their status in new states and uncertain of political participation there.  Ex: The assumption of uti possidetis by Yugoslavia from the outset prevented any debate over the adjustment of boundaries and limited the universe of possible borders to one – leaving those people on the “wrong” side of the border ripe for “ethnic cleansing”.  (CB 341)

d. Island of Palmas Case (US v. Netherlands) (Perm. Crt of Arbitration, 1928) (CB 316) 

i. Facts: Palmas is an isolated island of two miles between the Philippines and Dutch East Indies (lies within boundaries of Phils., which itself was ceded by Spain to the US in 1889 in Treaty of Paris.) Spain held inchoate title when it discovered the territory, but never exercised any authority over Palmas. US learned in 1906 that island was considered by the Netherlands to form part of Dutch possessions. Dutch negotiated treaties, exercised authority, and continuous and peaceful display of territorial sovereignty.

1. US, as successor to the rights of Spain over the Philippines, based its title on discovery. 

2. Netherlands argued that it possessed and exercised rights of sovereignty over Palmas through the East India Company from 1677. 

ii. Holding: For the Netherlands.  Continuous and peaceful display of territorial sovereignty is as good as title. Territorial sovereignty involves the exclusive right to display the activities of the state. This right has a corollary duty – obligation to protect within the territory the rights of other States and nationals therein.  An inchoate title cannot prevail over a definite title founded on continuous and peaceful display of sovereignty.
1. US failed to show Spanish sovereignty on the island except documents mentioning the island's discovery. No evidence that Palmas was a part of the judicial or administrative organization of the Spanish government of the Philippines. On the other hand, the Netherlands showed that the Dutch East India Company had negotiated treaties with the local princes of the island since the 17th century and had exercised sovereignty. If Spain had actually exercised authority, than there would have been conflicts between the two countries! 

2. Effective occupation = territorial sovereignty: Occupation, to constitute a claim to territorial sovereignty, must be effective, that is, offer certain guarantees to other states and their nationals. 

3. Inter-temporal rule: The effect of discovery by Spain was determined by the rules of international law in force in the first half of the 16th century.

4. Terra firma: NO RULE that islands situated outside territorial waters should belong to a state from the mere fact that its territory forms the terra firma (nearest continent or island of considerable size).

5. Terra nullius: Territories inhabited by tribes or peoples having a social and political organization are not regarded as terra nullius.   In the case of such territories, the acquisition of sovereignty is not considered as effected unilaterally through “occupation” of terra nullius by original title but through agreements concluded with local rulers. 

iii. Counterargument: Dutch occupation of Palmas was not as “effective” as the court suggests.  The court established “effectiveness” negatively from the absence of any competing manifestations of sovereignty.  It was only because the Netherlands had taken more interest in the Island than Spain that it was adjudged to title.  (CB 322)

e. Legal Status of Eastern Greenland Case (Denmark v. Norway) (PCIJ, 1933) (CB 323)

i. Facts: Norway proclaimed part of Danish territory to be under their sovereignty in 1931, on the theory that it was terra nullius, not Danish territory. Denmark then instituted proceedings arguing that they claimed and exercised “peaceful and continuous display of State authority” in Greenland for a long time. 

ii. Holding: For Denmark. Denmark has title because from 1814 to 1915 it displayed her authority with sufficient degree to confer valid title, and there was no claim to sovereignty by any other power during this time. 
1. “Peaceful and continuous display of authority” a la Palmas must show:  1) The intention and will to act as a sovereign, and 2) some actual exercise or display of such authority. 

2. Prescription: Norway had become party to multilateral agreements describing Greenland as being Danish and had promised not to contest Greenland.  

iii. NOTE: Tribunal acknowledges that it was satisfied with very little in the way of the actual exercise of sovereign rights, provided that the other state could not make out a superior claim.  Says that this is usually the case when claims to sovereignty relate to areas in thinly populated or unsettled countries.

f. Case Concerning Kasikili/Sedudu Island (Botswana/Namibia) (ICJ, 1986) 

i. Facts: Great Britain and Germany signed a treaty in 1890 dividing “spheres of influence” over the Chobe River and eventually Bostwana and Namibia came to dispute the legal status of a small island.  Namibia claimed title based on both the 1890 Treaty AND the doctrine of prescription: “By virtue of continuous and exclusive occupation and use of Kasikili Island and exercise of sovereign jurisdiction over it from the beginning of the century, with full knowledge, acceptance and acquiescence by the governing authorities in Bechuanaland and Bostwana, Namibia has prescriptive title to the Island.”

ii. Issue: What was the boundary between Namibia and Botswana around Kasikili/Sedudu Island? What was the legal status of the island? 

iii. Holding: Bostwana had title over the Island.  Court held that Namibia did not establish with the necessary degree of precision and certainty that acts of State authority capable of providing alternative justification for prescriptive title, in accordance with the conditions set out by Namibia, were carried out by its predecessors or by itself with regard to the Island.  Both the tribes on Namibia and Botswana territory used the island for agriculture… 
1. Conditions for Prescriptive Title (suggested by Namibia)

a. Possession must be:

i. Exercised a titre de souverain,
ii. Peaceful and uninterrupted, 

iii. Public, 

iv. Enduring for certain length of time. 

g. Case Concerning Burkina Faso/Mali (ICJ, 1986) (CB 331)

i. Issue: What is the line of the frontier of Upper Volta and Mali? 

ii. Holding: Court bases decision on Uti possidetis:  principle of intangibility of frontiers inherited from colonization. “The principle is not a special rule which pertains solely to one specific system of international law. It is a general principle, which is logically connected with the phenomenon of the obtaining of independence, wherever it occurs.”  Boundary in the disputed area was to coincide with the delimitation of the former French colonies as of the end of the colonial period. 

h. Case Concerning El Salvador/Honduras; Nicaragua Intervening (ICTJ, 1992) (CB 334)

i. Facts: Dispute between Honduras and El Salvador which erupted in Soccer War. In 1972 reached agreement on some parts of the land that was disputed; but not on others. Honduras relied mostly on uti possidetis juris principle dating back to 1821, but El Salvador looked to the exercise or display of sovereignty. 
ii. Holding: Where the evidence is ambiguous as to uti possidetis, look to the behavior of the two states immediately following independence. Possession backed by exercise of sovereignty may be taken as evidence confirming title. “Where the relevant administrative boundary was ill-defined or its position is disputed… the behavior of the two newly independent states in the years following independence may well serve as a guide to where the boundary was, either in their shared view, or in the view acted on be and acquiesced in by the other.”
[Egypt/Israel case!!!! add]
VII. NATIONALITY
a. 3 bases
iii. 
iv. 
v. 
vi. 
vii. Ius soli – by being born on territory of State 

viii. Ius sanguinis – by being born to citizens of the State 

ix. Naturalization 

b. Nationality v. citizenship 

x. Nationality: Concept of IL. State may accord diplomatic protection to its national in case where national has been injured by onother state’s violation.  States have jurisdiction to enact laws that apply to its nationals beyond the territory. 

xi. Citizenship: Municipal concept that usually confers a panoply of domestic rights, like voting and running for office. 

c. European Convention on Nationality, 1997 

i. States parties shall provide in international law for its nationality to be acquired ex lege. 

ii. Loss of nationality under certain circumstances is limited.  Also, each State can only permit the renunciation of its nationality provided the persons concerned do not thereby become stateless. 

d. Convention On Certain Questions Relating to the Conflict of Nationality Laws 

i. States shall recognize the laws of other states so long as it is consistent with international conventions, international  custom, principles of law. 

i. Traditional view: No state is required to accept a person expelled by country of residence.  International agreements provide limited protection to stateless persons and reduce the circumstances under which statelessness can occur. Mavromatis: States are entitled to protect their subjects when injured by acts contrary to IL committed by another state, and they can’t get satisfaction through ordinary channels. Limitation: Nottebohm, ICJ insisted that private party can only be protected by a state with which it has genuine link. 

i. Mavrommatis Palestine Concessions (Jurisdiction) (Greece v. Great Britain), Permanent Court of International Justice (CB 397)
1. Facts: The Greek government brought a suit against Great Britain arising out of alleged refusal of the Palestinian government, then under sovereignty of Great Britain, to recognize rights acquired by Mavrommatis, a Greek national, under agreements concluded with him by the authorities of the Ottoman Empire. 
2. Holding: Court held that although the dispute was initially between a private person and a state, when the Greek government took up the case it “entered the domain of international law, and became a dispute between two states.” Court also noted that it is an “elementary principle” of international law that a state is entitled to protect its subjects and that by “taking up the case of one of its subjects and by resorting to diplomatic action or international judicial proceedings on his behalf, a state is in reality asserting its own rights – its rights to ensure, in the person of its subjects, respect for the rules of international law.”  Only when the national state takes up the complaint of its subject does the matter enter “the domain of international law.”
ii. Nottebohm Case (Liechtenstein v. Guatemala) (ICTJ, 1955) (CB 431) 

1. Facts: Nottebohm had been German national from time of his birth until he naturalized in Lichtenstein in 1939, shortly after WWII outbreak in Europe. In 1905 he started living in Guatemala, and doing business there. He lived there the rest of his life, but sometimes traveled to Germany, and once went to Lichtenstein. In 1941, war broke out and US blacklisted N and froze US assets, then in 1943 he was arrested in Guatemala and deported to US where he was interned as enemy alien. When released he applied for readmission to Guatemala, but they refused – and had taken measures against his properties.  Lich. exercised right of diplomatic protection pursuant to principles of state responsibility against Guatemala in ICJ. Lich. argued that Guatemala had on previous occasioned recognized Nottebohm’s Lich. nationality and should be precluded from using this defense. 

2. Issue:  Must Guatemala recognized Lich. claims? Does L’s act of granting nationality entail an obligation from G to recognize it? 

3. Holding: “Nationality must correspond with the factual situation.” According to practice of States, nationality is a legal bond having as its basis a “social fact of attachment, a genuine connection of existence, interests and sentiments, together with existence of reciprocal right sand duties.”  Court must look to the factual connection between N and L in the prior preceding, contemporaneous and following his naturalization. Finds that he had “tenuous” ties - no settled abode, no prolonged residence, no intention of settling there. Court argues that naturalization was strategic.  Although states have discretion in establishing rules governing grant of citizenship, no state can claim that recognition is entitled unless it has acted in conformity with this general aim of having the legal bond accord with individual’s genuine connection. 

iii. United States ex rel. Merge v. Italian Republic (Italian-US Conciliation Commission 1955) 

1. Facts: Claimant acquired US nationality upon birth. At age 24 she married Italian in Rome, acquired Italian citizenship and nationality under Italian law. They lived there until 1937, then moved to Japan where he worked for Embassy. She traveled on Italian passport, at one point with to US for nine months on US passport then went back to Italy to be with husband. She registered twice at US embassies abroad. US submitted to Italy claimed based on Article 78 of Italian Peace Treaty for compensation of grand piano, other personal property. They rejected claim, saying that she was Italian national. 

2. Two principles at stake here: 

a. Principle according to which a state may not afford diplomatic protection to one of its nationals against the state whose nationality the person also possesses. 

b. rinciple of effective or dominant nationality: (Hague Convention, Art. 5) says that effective nationality should be applied by third state in order to resolve conflicts. That is the nationality in which he “is habitually and principally resident.” Or with the country “in the circumstances he appears to be most closely connected.” 

3. Holding: Commission finds that these two positions are reconcilable, and complement each other. The principle which excludes diplomatic protection in the case of dual nationality must yield before principle of effective nationality. This is because the conduct of the individual in his economic, social political, bonds must be considered. So they find that Italy was right in not recognizing US citizenship. BUT, it must not yield before when predominance is not proved, because first of these principles is generally recognized. P. 438. 

4. Note: Weiler: says the court should have looked at whether she became Italian citizen through real consent. They did not consider her self-identification, and even through the Court’s perspective, they had the ability to find in her favor that she had US citizenship. 

PART III: INT’L ORGANIZATIONS, INDIVIDUALS, CORPORATIONS AND NGOS

VIII. INTERNAITONAL ORGANIZATIONS

a. What are international organizations? 

i. Composed entirely or mainly of states. 

ii. Treaty = constitutive instrument.  

iii. MAY exercise international legal capacity independently of member states in several ways: create treaties, bring international claims, make use of high seas with ships of their own flag, create peace forces, etc. 

1. Competence to bring an international claim: capacity to resort to the customary methods recognized b international law for the settlement of claims, including protest, request for an inquiry, negotiation, and request for submission to an arbitral tribunal or to the ICJ.

iv. Third Restatement
1. “International organizations are created by international agreements and are governed by the law pertaining to those agreements.  The law of international organizations has become a separate subdivision of international law, much as in national legal systems the law of corporations developed independently of the law of contracts even while retaining links to it.  Particularly when organs of an international organization are authorized by its constitutive agreement to make decisions, allocate funds, admit and expel members and interpret or even amend the constitutive agreement, the organization can be said to have a law of its own, a kind of “international constitutional law.” (CB 360)

v. Locus standi before international tribunals
1. THE ICJ only hears states as parties in contentious proceedings.  However, advisory opinions may be requested by certain international organizations – the UN General Assembly and SC.  Although the GA and SC may request the ICJ’s advisory opinion on “any legal question” the other organs are limited to “legal questions arising within the scope of their activities.”

2. An indirect method for overcoming one barrier to locus standi of international organizations before the ICJ is found in section 30 of the Convention on the Privileges and Immunities of the UN, which provides that if a difference arises between the UN on the one hand and a member state on the other in regard to the interpretation or application of the convention, a request shall be made for an advisory opinion in accordance with the charter.  The opinion of the court shall be accepted as decisive. Thus in effect, a dispute between the organization and a state can be the subject of a binding decision by the court on the basis of a proceeding which, in substance would be akin to a contentious proceeding.    

b. Doctrinal controversies
i. Source of international personality: inherent attribute of IO? Or product of constitutive instrument, recognition by other states or the organization’s function?

c. Analytical framework

i. Hermeneutic approach 1: 

1. Have its members endowed it with international personality? (CB 363)   Here, international personality depends on the “purposes and functions as specified or implied in its constituent documents and developed in practice.”
a. Possession of rights and obligations on the international plane? 

b. Ability to vindicate rights and duties on the international plane? 

c. Organs capable of exercising such legal capacity?

d. Ability to contribute to international law (sign treaties, contribute to development of custom)? 

ii. Hermeneutic approach 2: 

1. Systemic argument: “Softer” teleological approach; argue that this interpretation better meets the requirements of the international system. (Allows judge to believe he is buttressing the system.) 

2. Implied powers doctrine: Inherent legal personality.  If to achieve the object of the international organization, as set out by itself, international personality indispensable, one can deduce international personality.  Organization must be assumed to have capacity to effectively discharge its functions. 

a. Ex:  Does UN have international personality required to bring suit for damages in the name of an employee injured in the discharge of his duties? UN’s mission can only be accomplished by sending workers all over the world; UN employees will only go in the knowledge that they will be protected by the UN.  Likewise, UN must maintain neutrality in order to remain credible and effective. There must be an enforceable remedy for the individual – so UN has international legal personality.

d. Reparation for Injuries Suffered in the Service of the UN (ICJ, 1949) (CB 363)

i. Facts: UN mediator was killed in Arab-Israel conflict. 

ii. Issue: “In the event of an agent of the United Nations in the performance of his duties suffering injury in circumstances involving responsibility of a State, has the United Nations, as an Organization, the capacity to bring an international claim against the responsible de jure or de facto government with a view to obtaining the reparation due in respect of the damage caused (a) to the United Nations, (b) to the victim or to persons entitled through him?”
iii. Holding: The UN was intended to exercise and enjoy… functions and rights that can only be explained on the basis of the possession of a large measure of international personality and the capacity to operate upon an international plane.  The UN is a subject of international law and capable of possessing international rights and duties, and has capacity to maintain its rights by bringing international claims.  (Implied powers doctrine.)
1. UN has international personality – can bring international claims as a general matter.

a. UN has legal capacity to contribute to international law and create practice by entering into agreements/treaties with members states.

b. UN charter tasks the organization with maintaining peace and security, developing friendly relations among nations, achieving international cooperation in the solution of problems, etc.  “Difficult to see how such a convention could operate except upon the international plain and as between parties possessing international personality.”

c. Charter creates distinct obligations of member states TOWARDS the organization, not just to other states. They don’t give assistance to each other, but to something distinct. 

d. Charter created organs with special tasks, and members must give the UN their assistance in any action. 

2. UN has specific right to bring an action against a member state to recover damages due in respect to injury to the UN or its agents.

a. UN can only obtain reparation when the organization has sustained damage resulting from a breach by a member of its international obligation if it possesses capacity to bring an international claim.

i. Counterargument: States *could* potentially bring the claim in the UN’s name. 

b. Both to ensure the efficient and independent performance of missions involving unusual dangers and to afford effective support to its agents, the organization must provide them with adequate protection. For that purpose, it is necessary that, when an infringement occurs, the organization should be bale to call upon the responsible state to remedy its default, and in particular, to obtain from the state reparation for the damage that the default may caused to its agent. 
3. What if state is not a member state? 

a. (CB 367) “50 states, representing the vast majority of the members of the international community,” can create an entity w/ “objective international personality”. 

i. Counterargument: The question then is: how many states are enough? 

iv. Evolution of international personality in IL: The subject of law in any legal system are not necessarily identical in their nature or in the extent of their rights, and their nature depends on the needs of the community.  Throughout its history, the development of international law has been influenced by the requirements of international life, and the progressive increase in the collective activities of States has already given rise to instance of action upon the international plane by certain entities which are not states.  This development culminated in the establishment in June 1945 of an international organization whose purposes and principles are specified in the Charter of the United Nations. (CB 363)

e. Prosecutor v. Tadic, Decision on Interlocutory Appeal on Jurisdiction, ICTY (1995)

i. Facts: Defendant brought for trial before the ICTY a challenge to the Tribunal on the ground that the Security Council had exceeded its powers under Chapter VII of the UN Charter by establishing a criminal tribunal.  

ii. Issue: Was there really a threat to peace justifying the invocation of Chapter VII as a legal basis for the establishment of the ICTY?  Assuming such a threat existed, as the SC authorized, with a view to restoring or maintaining the peace, to take any measures at its own discretion, or was it bound to choose among those expressly provided for in Articles 40, 41 and 42?  How can the establishment of an international criminal tribunal be justified, as it does not figure among the ones mentioned in those articles, and is of a different nature??

iii. Holding: Appeals Chamber rejected the jurisdictional challenge and determined that every tribunal has n “inherent power” to resolve challenges to its own jurisdiction: “It is a necessary component in the exercise of the judicial function and does not need to be expressly provided for in the constitutive documents of those tribunals, although this is often done…”  This inherent or incidental jurisdiction would extend to a power to determine the validity of the Tribunal’s own establishment by the Security Council.

1. Article 39: gives SC wide discretion.  It is the SC that makes the determination that there exists a situation justifying the use of the “exceptional powers” of CH VII. And it is also the SC that chooses the reaction to such a situation: it either makes recommendations or decides to use the exceptional powers by ordering measures to be taken in accordance with Articles 41 and 42 with a view to maintaining or restoring international peace and security.  Although the establishment of an international criminal tribunal is not expressly mentioned in Articles 41/42, the measures set out there are merely illustrative examples which do not exclude other measures.  

2. Internal armed conflicts = threat to peace: Even if Yugoslavia’s conflict were considered merely as an internal armed conflict, it would still constitute a threat to the peace according to settled practice of the SC and the common understanding of the UN membership in general.  Practice of SC is rich with cases of civil war or internal strife which it classified as a threat to the peace and dealt wit under CH VII.
a. Counter argument: 

i. Neither the text nor the spirit of the Charter conceives of the SC as legibus solutus (unbound by law).  The SC is subject to constitutional limitations, however broad its powers under the constitution may be.  These powers cannot go beyond the limits of the jurisdiction of the organization at large, not to mention other specific limitations or those which may derive from the internal division of power within the organization.  The Charter speaks the language of specific powers, not absolute fiat.  Art. 24: “In discharging these duties the SC shall act in accordance with the purposes and principles of the United Nations. The specific powers granted to the SC for the discharge of these duties are laid down in Chapters VI, VII, VIII and XII.”

ii. The situations justifying resort to the powers provided for in Chapter VII are a “threat to peace”, a breach of the peace” or an “act of aggression”.  While an “act of aggression” is more amenable to a legal determination, the “threat to the peace” is more of a political concept.  But the determination that there exists such a threat is a not totally unfettered discretion, as it has to remain, at the very least, within the limits of the purposes and principles of the charter.

f. Prosecutor v. Blaskic, Judgment on the Request of Croatia, ICTY (1997) (CB 376)

i. Facts: Croatia had requested review of a “subpoena” issued by a trial chamber, which purported to order Croatia to produce a variety of documents for inspection.  

ii. Issue: Judicial powers with respect to ordering production of evidence.  

iii. Holding: 

1. ICTY has no enforcement powers against states.  “Subpoenas” cannot be applied or addressed to states on two grounds: 

a. The ICTY does not possess any power to take enforcement measures against States.  As the drafters of the ICTY’s statute intended to vest the tribunal with such a power, they would have expressly provided for it.  In the case of an international judicial body, this is not a power that can be regarded as inherent in its functions.  

b. Under present international law it is clear that states, by definition, cannot be the subject of criminal sanction akin to those provided for in national criminal systems. 

2. ICTY does have the power to issue “binding orders” to states, derived from the obligation on all states to cooperate with the tribunal, as laid down in Art. 29 of the ICTY’s statute promulgated by the SC and restated in a mandatory resolution of the Council.  

3. ICTY has power to make judicial finding concerning a states failure to observe the provisions of the statute or the rules.  This inherent power inures to the benefit of the ICTY in order that its basic judicial function may be fully discharged and its judicial role safeguarded.  
IX. NGOs

a. No international personality
i.  NGOs have NOT generally been accorded the full status of international legal persons, and their legal capacity and rights are governed by applicable municipal laws. International public policy is pursued by most non-state actors by lobbying states.  Only governments can sign binding agreements.  NGO effectiveness stems from gaining access to arenas in which states deliberate, negotiate and decide on international standards. 

b. For international personality 
i. International humanitarian law can evolve through consensus without having to rely on the consent of every state; every state is bound by the peremptory norm of customary international law.  Some NGOs, such as the International Campaign to Ban Landmines, participated directly in the process of international law; some of NGO endeavors to set standards or induce compliance completed bypassed state organs.  “[Environmental] activist groups did not direct their efforts at governments. They did not target politicians; nor did they organize constituent pressuring. Rather, they focused on corporations themselves. Through protest, reseach, exposes, orchestrating public outcry, and organizing joint consultations, activists won corporate promises to bring their practices in line with environmental concerns.  The levers of power in these instances were found in the economic realm of collective life rather than in the strict governmental realm.  (CB 388)

ii. NGO’s can have “consultative status” in UN.

iii. NGO’s contribute to jurisprudence of international tribunals. (CB 392)

X. INDIVIDUALS

a. Traditional view: No international personality

i. Mavromatis: Conception of international law as public, governing only the law between states. Individuals have DUTIES but no RIGHTS under IL. If a state injures an individual, injury to state rather than the individual. 

ii. Persons can’t contribute to creation of IL – no legal capacity to enter into treaties. 

iii. Locus standi: States can bring suit in the ICJ, but individuals are expected to look to national laws for redress. When state “takes up” the claim of one of is subjects, using diplomatic/judicial proceedings, that state is “in reality asserting its own rights … its right to ensure, in the person of its subjects, respect for the rules of IL.” (CB 397) 

iv. Classic exceptions: Piracy, slave-trading and the laws of war. Still, in some states, trial and conviction of such crimes in a national court were conditional on enactment of legislation making the customary international crime a crime under municipal law.

v. International law must be defined as law applicable to states in their mutual relations and to individuals in their relations with states.  So long… as the international community is composed of states, it is only through an exercise of their will, as expressed through treaty or agreement or as laid down by an international authority deriving its power from states, that a rule of law becomes binding upon an individual.  When there is created some kind of international constituent assembly or world parliament representative of the people of the world and having authority to legislate, it will then be possible to assert that international law derives authority from a source external to the states. This would be true even though states might well have been the original creators of such representative legislature.  The inescapable fact is that the world is today organized on the basis of the coexistence of states, and that fundamental changes will take  place only through state action.  (CB 398)

b. Emerging international personality of individuals 

i. Natural law argument: Law of nations can readily encompass individuals as well as nation-states.  Blackstone 1765:  The law of nations is a system of rules, described by natural reason, and established by universal consent among the civilized inhabitants of the world; in order to decide all disputes… in that intercourse which must frequently occur between two or more independent states, and the individuals belonging to each.

ii. Not infrequently international agreements create rights in individuals and juridical entities against foreign states.  For example, treaties of friendship, commerce and navigation sometimes encompass the right of a national of one state doing business in the other to be free of discriminatory treatment.  In some cases, the rights created by treaty can be enforced against the offending state directly by the injured private party.

iii. Locus standi 
1. Under the regime of the EU, there are 3 levels of law that may confer rights on individuals enforceable against the EU institutions or against a member state.  (Domestic analogy: In the US, individuals can sue their government under US domestic law and are subjects under domestic law.)  The European Court of Justice (ECJ) has empowered individuals through its expansive development of the doctrine of direct effect, to seek redress for member state infringements of community law in domestic courts.

a. Treaty provisions that create rights and obligations between members states.  Confer rigts on individuals indirectly as a consequence of the aoption of national implementing measures.

b. Treaty provisions that require EU institutions to adopt implementing measures to achieve EU objectives.

c. Provisions of direct effect that override national law of states. 

d. Counterargument: A key difference is that under domestic US law, individuals have the ability to create law. If you don’t have the ability to create law, in some sense you still remain an object, even if you are privileged object.  Also, the exposure of EU institutions to suit at the hands of individuals before the ECJ is carefully circumscribed. 

2. Clearly international instruments, such as the UN Declaration of Human Rights, afford rights and duties to individuals.  The fact that the beneficiary of rights is not authorized to take independent steps in his own name to enforce them does not signify that he is not a subject of the law or that the rights in question are vested exclusively in the agency which possesses the capacity to enforce them.  States assert their won exclusive rights but enforce, in substance, the right of the individual,  who is incapable of asserting it in the international sphere.(CB 399)

3. Recognition vs. enforcement: It is not sufficient to assert that the state is the medium between international law and its own nationals, for the law has often fractured this link when it failed in its purpose.  For example, in the areas of slavery, human rights and protection of minorities, international law has selected the individual as a member of the international community for rights and duties, even against the national state.  Theory and practice establish that the individual has legally protected interests, can perform legally prescribed acts, can enjoy rights and be the subject of duties under municipal law deriving from international law, and if personality is no more than a sum of capacities, then he is a person in international law, though his capacities may differ in number and substance than the capacities of states.  (CB 400)

a. Counter argument: Even if international law does directly create rights and duties in the individual it would not follow that the national state of the individual is no more than a technique for securing recognition of them.  International law endows the national state with discretion to act in relation to these rights and duties, and if discretion to act is legal competence then it is true to say that the national state has capacity over and above the capacity of the individual.

iv. Reparations for Injuries Case only applied to international organizations, but broad principles established could arguably also extend to individuals.

1. Counterargument: (Weiler) To the extent that individuals have rights and duties under international law, it is only through an exercise of states’ will, as expressed through a treaty or agreement.  

v. Advisory Opinion concerning the jurisdiction of the Courts of Danzig (1928) (CB 399)

1. Decisive blow to the dogma of the impenetrable barrier separating individuals from international law. “It may be readily admitted that, according to a well established principle of international law… an international agreement cannot, as such, create direct rights and obligations for private individuals.  But it cannot be disputed that the very object of an international agreement, according to the intention of the contracting parties, may be the adoption by the parties of some definite rules creating individual rights and obligations and enforceable by the national courts.  That there is such an intention in the present case can be established by reference to the terms of the [international agreement].
XI. TRANSNATIONAL CORPORATIONS 

a. Multinational corporations: Enterprises which own or control production or service facilities outside the country in which they are based. 

b. Usually private, nongovernmental entities – subject to national laws, not international legal persons in technical sense. 

c. But bilateral and multilateral treaties may also confer rights on private corporation that can be enforced against host country, or international arbitral tribunal. 

d. Usually treated as national of a particular state, and rely on the protection of government of which they are nationals. 

e. Home countries are concerned: undesirable effects that foreign investment can have on domestic employment, balance of payments, normal competition. Host countries: concerned without ownership and control of key economic sectors. Cost to domestic economy, encroachment on sovereignty. 

f. Need to strengthen the mechanisms of accountability, creation of guidelines and standards. 

i. Barcelona Traction Case (Belgium v. Spain) (ICJ, 1970) – Place of incorporation is dispositive, notwithstanding that board members, etc., might be of different nationality. 

1. Facts: Proceedings before ICJ started by Belgium against Spain on behalf of Belgian individuals and companies who were shareholders of Barcelona Traction, corporation organized and registered in Canada. Belgium stated that Spain should be held responsible for acts of Spanish government in violation of IL that caused direct injury to Canadian corporation and indirect injury to Belgian shareholders. 

2. Usually, only the state in which company is incorporated can bring claim, not the company of the shareholders. 

3. Issue: Right of Belgium to exercise diplomatic protection of Belgian shareholders in a company which is a juristic entity incorporated in Canada, when they are complaining of measures having been taken against the company, not against the shareholders. 

4. Holding: Court finds that Belgium may not bring this suit. The answer lies in whether the right of Belgium was violated on account of its nationals’ having suffered infringement of their rights as shareholders in a company not of Belgian nationality. Court finds that no. 

XII. STATE RESPONSIBILITY 
1) State Responsibility Overview

a) How IL is enforced

i) Diplomacy (politics)

ii) Adjudication (tribunal or UN court)

iii) Self-help – SR to orchestrate

b) SR = the secondary set of rules that is triggered when a primary int’l norm has been violated by the state

i) A violation of IL, attributable to a state, that is not justified, engages the violating state’s responsibility

ii) SR can be invokes by: an injured state, and sometimes by a non-injured state

iii) Creates 2ndary obligation of cessation and reparation

iv) Violation of 2ndary obligation à countermeasures/until the dispute is resolved or goes to dispute settlement

(1) Once in arbitration, an obligation to stop countermeasures

c) GOAL: avoid escalation.

i) In a system of self-help (like IL) there is a structural risk of escalation, political chaos. SR doesn’t eliminate escalation but attempts to block war by providing incentives/obligations for states to communicate, negotiate and take proportional actions.

d) Trend - More lex specialis (WTO, NAFTA)

i) Art. 55 allow states to opt out of state responsibility regime
ii) The general regime only applies in the instances where a special (treaty) regime doesn’t apply. In special regimes (ie, WTO/NAFTA), SR is not invoked, instead they have their own system of enforcement. 

e) Based on pacta sunt servanda – all agreements must be kept

2) How is State Responsibility ENGAGED?

a) Is there a international obligation? (Part I, Chapters I and II)
i) Attributable? If not, no violation of primary obligation.  Attributable if:

(1) Organs of the states

(2) Agents of the state

(3) De facto controlled by state

(a) Exceptions: E.g., Nicaragua (“effective control” is the standard) 

(4) State adopts conduct as its own

(5) Can be omission as well as action – be careful about what the obligation actually was

(6) Conduct is attributable if entity is empowered to exercise elements of governmental authority but exceeds or contravenes authority. 

(7) Conduct of insurrectional movement that becomes government is attributable. (successful revolutions only – unsuccessful cannot be attributed to the state (Art. 10)

b) Has the primary obligation been breached through an act or omission? (Part I, Chapter III)

i) Circumstance precluding wrongfulness (Art. 20-27)

(1) part of countermeasures

(2) self-defense

(3) consent

(4) force majeure

(5) distress

(6) necessity (rarely works, state cannot have contributed to emergency)

(a) NONE of these circumstances apply to violations of peremptory norms

(b) STILL must pay compensation if breach was justified!!!

ii) Breach vs EFFECTS of breach

(1) Art. 14: The breach of an international obligation by an act of a State not having a continuing character occurs at the moment when the act is performed, even if its effects continue. The breach of an international obligation… having a continuing character extends over the entire period during which the act continues and remains not in conformity with the international obligation.
iii) Breach can be “composite”: consisting of a series of actions or omissions defined in aggregate as wrongful.
c) SR can not be invoked when:

i) Claim is inadmissible (nationality or exhaustion of local remedies). Art. 44

ii) Injured state has waived the claim. Art. 45 

d) The moment a material primary obligation is breached, secondary obligations of SR are engaged

i) Injured state must give notice and give the state a chance to fulfill its secondary obligations (43)

ii) Wrongful state must: (30)

(1) Article 30 Cessation and Non-Repetition

(a) Cease the wrongful act if continuing, AND

(b)  “If circumstances so require”, wrongful state must offer assurances and guarantees of non-repetition
(2) Article 31 Reparation 

(a) Wrongful state must make full reparation for the injury caused by the internationally wrongful act.  

(b) Injury includes any damage, whether material or moral, caused by the internationally wrongful act.

(3) Article 34 Forms of Reparation 

(a) Restitution: obligation to re-establish the situation which existed before wrongful act committed, to the extent that restitution:

(i) Is not materially impossible

(ii) Does not involve burden out of proportion to benefit deriving 

(iii) US has made argument that restitution might not be appropriate if it deprives State of its own means of subsistence or seriously jeopardizes political independence of the state. P. 731. 

(b) Compensation Art. 36: Shall cover any financially assessable damage including loss of profits if established – insofar as damage is not made good by restitution.
(c) Satisfaction Art. 37: May consist of acknowledgement of the breach, expression of regret, formal apology – insofar as damage is not made good by restitution OR compensation.
(i) Shall be proportional, shall not be humiliating to responsible state. 

(d) If a violation of a jus cogens norm, may be a general prohibition to aid situation (Art. 40-41)

iii) If wrongful state does all of the above, SR is disengaged (53)

iv) LEGAL forms of retaliation short of countermeasures

(1) Retortion: a state can take retaliatory measures against another state whether or not that state has committed an illegal act.  

(a) Typical examples: rupture of diplomatic relations, cessation of trade (either in general or specific terms), curtailment of migration from offending state, denial of benefits available to offending gov’t.

(2) Reciprocal measures: Nonperformance by the injured state of its obligations toward the offending state. 

(a) Some obligations can’t just be dropped, however, as non-performance would

(i) Adversely affect the rights of all other parties to a multilateral treaty or to a collective interest  such as protection of the environment

(ii) Infringe upon the protection of individual rights irrespective of nationality

(iii) Violate express provisions of certain multilateral treaties that provide for responses to violations made by collective decisions or other specific procedures (see p. 723)
e) If wrongful state does NOT fulfill secondary obligations, then COUNTERMEASURES are allowed
i) Prior to CM, injured state must give 
(1) notice of offending state to fulfill obligations, 

(2) notify the responsible state of any decision to take countermeasures and offer to negotiate. Art. 52(1)

ii) BUT, notwithstanding 1(b), injured state may take such urgent countermeasures as are necessary to preserve its rights. 

iii) Limits: 

(1) Art. 49 Object and limits of countermeasures 

(a) Countermeasures can be taken only to induce breaching state to comply. 

(b) Taken in a way that permit as far as possible resumption of performance. 

(c) Limited to non-performance of invoking state’s international obligations. 

(2) Art. 51 Proportionality (Air Services Agreement)

(3) Art. 50 Obligations not affected

(a) Refraining from threat or use of force as embodied by charter  

(b) Respect for human rights, humanitarian law prohibiting reprisal, peremptory norms. 

(c) State taking countermeasures not relieved from obligation to undertake dispute settlement, to respect inviolability of diplomatic agents. 

(4) Art. 52. Countermeasures may not be taken or must be suspended if 

(a) act has ceased

(b) dispute is pending before tribunal without authority.  (Does not apply if measures were not in good faith.) 

(i) However, even if the wrongdoer agrees to negotiate, you can still take countermeasures (52(2) “necessary to preserve the right.” 

(c) Any countermeasure, any mechanism of self-help must stop when the violating state has stopped its violation and given you full reparation. 

f) Art. 42 Breach of multilateral obligation Invocation of responsibility by an injured state 

i) States also entitled as injured states to invoke the responsibility of another state if the obligation breached was owed to the a group of states including that state, or the international community as a whole.
ii) MUST show a multilateral interest

(1) Very serious 42(b)(22) – to qualify as an injured state.  Breach “must radically change the position of all the other States to which the obligation is owed with respect to the further performance of the obligation.”

g) Art. 40 Breach of Jus cogens (Part II, Ch III)
i) Art. 40 Serious breach by a state of an obligation arising under a peremptory norm.  A breach is serious if it involves gross or systematic failure by responsible state to fulfill obligation. 

ii) 41 (just cogens enforcement protocol):

(1) Duty to cooperate to bring an end through lawful means ay serious breach 

(2) Non-recognition duty

(3) Prohibition to aid

iii) Note – Article 41(1) was deleted: serious breach may give rise to the possibility of the “payment of damages reflecting the gravity of the breach” – STATES UNWILLING TO INTRODUCTE INTO FIELD OF STATE RESPONSIBILITY ANYTHING PUNITIVE IN CHARACTER!  On the other hand, Articles 40 and 41 still recognize that there can be egregious breaches of fundamental obligations which require some response by all States.  As to such responses, the obligations imposed by Article 41 are not demanding, though they are by no means trivial.  The most important, that of non-recognition, already reflects general international law.

h) Art. 48 Invocation of responsibility by a State other than an injured State
i) Any state other than an injured state is entitled to invoke the responsibility of another state if:

(1) The obligation breached is owed to a group of states including that state and is established for the protection of a collective interest of the group;

(2) The obligation breached is owed to the international community as a whole. (NOT international community “of states” as a whole)

(a) Erga omnes (obligation owed to the international community as a whole) 

(b) E.g., Dictum in Barcelona Traction, Light and Power Company (Belgium v. Spain) (1970) "[A]n essential distinction should be drawn between the obligations of a State towards the international community as a whole, and those arising vis-à-vis another State in the field of diplomatic protection. By their very nature the former are the concern of all States. In view of the importance of the rights involved, all States can be held to have a legal international interest in their protection; they are obligations erga omnes." 

ii) If 1 or 2, state is entitled to CESSATION or REPARATION.

i) State other than injured states can invoke responsibility if: Art. 48 
1. Obligation breached is owed to group and you are a member, and established for protection of collective interests (i.e., multilateral treaties)

j) SR Controversies

i) Art. 19(2) Proposed “crimes of state” provision: “An internationally wrongful act which results from the breach by a State of an international obligation so essential for the protection of fundamental interests of the international community that its breach is recognized as a crime by that community as a whole constitutes an international crime”. 
(1) What was the “mischief” Art. 19 was trying to fix? 

(a) Hierarchy of wrongfulness 

(i) certain breaches should be called “crimes” and not “wrongful acts” because they’re more serious and thus should be marked by moral opprobrium of the community 

(ii) There exists a hierarchy of violations, its too primitive to classify all these wrongs as the same type. So a dispute about genocide is more important that one about riparian rights – marks the crime as especially heinous. System of wrongs doesn’t make sense if jaywalking is in the same category as murder. 

(b) Victims can’t be reliably trusted to bring claims (torture within a state – how do individuals bring a claim?) 

(c) Retribution as punitive over and above compensation 

(i) deterrence 

(d) Positive IL universal norms of human rights which are meant to be positive law. The previous system always depended on an injured state, there’s no tort of the state can’t bring a claim. The system appeared to always assume an injury to the state. Now we’ve introduced norms which are beyond any injury to the state – and now we need someone to bring these claims. 

(2) Why was “crimes of state” – Article 19 – nixed?

(a) Crimes must be clearly defined: nullum crimen sine lege 

(b) No consensus on consequences for breach

(c) States’ fear of the stigma of being called a criminal

(d) Problems w/ Art. 19 – no enforcement mechanism – no way to operationalize the consequences – would have to be some sort of int’l org. which would have power that powerful states would oppose and weak states would support

(i) No mechanism to “expunge the record” and purge criminality 

ii) Art. 52 (requiring negotiation pre CMs): before taking CMs, injured state shall ask wrongful state to fulfill its obligation, notify state of decision to take CMs and offer to negotiate (but urgent CMs can be taken to preserve injured state’s rights)
iii) CMs cannot be taken or must be suspended if violation has ceased

(1) Problem: Wrongful state can delay – someone enjoys the status quo (Air Services)

iv) The structure of SR is such that if a state delays in applying CMs and uses retorsion or diplomacy, either:

(1) The situation could continue to get worse so that when they do apply CMs the CMs proportionality could be larger

(2) There is a tension that the wrongful state can drag you into arbitration and stop your ability to use CMs – this leads to a pressure to start your CMs as soon as possible – this is escalation instead of diffusing the situation

(a) Counterargument: the wrongful state is not likely to want to go to arbitration b/c 1. It is extremely costly 2. They do not want to be subject to their ruling

(b) Maybe that’s not such a horrible thing given how high the transaction cost is of arbitration – maybe better for states to deal with it directly among themselves.
v) Art. 54 – This chapter does not prejudice the right of any state, entitled by Art. 48 to invoke the responsibility of another state, to take lawful measures. 

vi)  “Lawful” means in Art. 41(1) & Art. 54 – could mean 2 things:
(1) In the event of a violation of an erga omnes obligation ( e.g., as opposed to a bilateral obligation) the question arises: how far can a non-injured state go to enforce international law? 

(a) CMs are allowed of an injured state

1. Art. 54: Does not prejudice,” which means that any State can do retorsion… but why do you need to give States the right to take lawful measures which they could take anyway? Art. 54 would be repetitive if it meant retortion.  This must mean CMs are available and not just retorsion. 

(ii) Purpose/Function 

1. If we recognize some obligations as more important than others, and if some of these obligations have no injured state, and we say “lawful measures” just covers retorsion, then we’ve taken the most important legal obligations and given them the least effective means of enforcement! An absurd result

2. With 2 plausible interpretations of the ambiguous term, we should pick the one that’s more likely to ensure compliance, which is the purpose of SR.  

3. In keeping with the broad range of international obligations covered by the Articles, it is necessary to recognize that a broader range of States may have a legal interest in invoking responsibility and ensuring compliance with the obligation in question. Indeed in certain situations, all States may have such an interest, even though none of them is individually or specially affected by the breach. This possibility is recognized in article 48. 

4. To allow states to construe the words “lawful measures” as including CMs I more consistent w/ the purpose b/c it would more effectively allow meeting purpose of provision which is to ensure that the state which is the carrier of SR will actually discharge its obligations.

(iii) Art. 41 does not refer to injured states lawful measures does not on its face exclude CMs so we should not read Art. 54 to exclude CMs

(iv) Sometimes there is no injured state at all and retorsion is weak – so if we want to give teeth to provision, must allow CMs

(v) CMs exclude use of force

(b) “retortion” – when you want to react against a state when you don’t like what they are doing…arguments for this view:

(i) According to Article 54, the answer is in Article 48 plus any other measure that is allowed by international law (retorsion) - i.e., the articles don't purport to stop a non-injured state from lawfully pressuring a violative state to come into compliance (e.g., by recalling a diplomatic mission or issuing a public statement of condemnation against the violative state). textual/contextual argument that where CMs are meant it is said specifically!!

(ii) inherent structural problem with CMs w/ respect to non-injured states: if CMs were allowed, multiple states could take CMs resulting in disproportionate CMs (cumulative nature)  

1. Rebuttal: This problem exists anyway because under Art. 46, when several states are injured, each may separately invoke SR. 
(iii) inherent problem in determining proportionality for something like a HR violation

(iv) no multilateral mechanism to make CMs work except for S.C.  – but S.C. is limited to breach of peace

1. But Art. 2(4) only applies to breaches of and threats to peace and doesn’t cover lots of erga omnes obligations that are important but don’t rise to this level!

a. COUNTERMEASURES MUST BE PROPORTIONAL

i. Case concerning the Gabcikovo-Nagymaros Project (ICJ, 1997) 

ii. Facts: Slovakia argued that it was entitled to implement a significant variation from original plan to Danube River in response to Hungary’s previous repudiation of the plans established in 1977 by treaty. 

iii. Issue: Whether Slovakia’s wrongfulness may be precluded because it was a response to Hungary’s actions. 

iv. Holding: Countermeasures must meet certain conditions. 

1. Proportionality: Here, Czechoslovakia did not meet proportionality standard because it unilaterally assumed control of shared resource, so its not lawful countermeasure. 

2. NOTICE: Injured state must have called upon aggressor state to discontinue action. 

3. Measure must be reversible. 

b. COUNTERMEASURES ARE LEGAL UNTIL ARBITRATION BEGINS.
i. Case Concerning the Air Services Agreement Between France and the United States, Arbitral Award of Dec. 9, 1978 (CB 716)
1. Facts: US claimed France violated the bilateral Air Services Agreement of 1946 by refusing to allow a smaller Pan Am plane to be substituted for a 747 aircraft in Pan Am flights to Paris via London. French contended the proposed change (a “change of gauge”) was not authorized by the Agreement without French consent. After fruitless discussions, France compelled Pan Am to cease its flights to Paris. US protested and proposed arbitration. US also set in motion action under US law to suspend the French flights to Los Angeles that were authorized by the 1946 Agreement.

2. Issues: 

a. Did the US carrier have the right to change gauge? 

b. Did the US have the right to suspend French traffic to Los Angeles in retaliation for the suspension of Pan Am flights to Paris? 

3. Holding: The arbitrator answered both questions in the affirmative. 

a. Legality of countermeasures: “If a situation arises which, in one state’s view, results in the violation of an international obligation by another state, the first state is entitled, within the limits set by the general rules of international law pertaining to the use of armed force, to affirm its rights through countermeasures.” (¶81). 

b. Proportionality: Arbitrator also stated that it is “generally agreed that all countermeasures must….have some degree of equivalence with the alleged breach” (¶83). Finding the US’s action proportionate, the arbitrator held that in judging the proportionality of a countermeasure the importance of the questions of principle arising from the breach, as well as the injuries suffered, must be taken into account. The arbitrator also held that it was “essential, in a dispute between states, to take into account not only the injuries suffered by the companies concerned but also the importance of the questions of principle arising from the alleged breach” (¶83). 

c. Countermeasures allowed during negotiations BUT NOT once arbitration BEGINS:  Arbitrator also finds that countermeasures are not prohibited during negotiations (¶84-91) but that the situation changes once the tribunal is in a position to act (¶95).

c. BREACH OF AN AGREEMENT INVOLVES AN OBLIGATION TO MAKE REPARATION.
i. Chorzow Factory Case (Jurisdiction) PCIJ 1927 (CB 684)

1. It is a principle of international law that the breach of an agreement involves an obligation to make reparation in an adequate form. Reparation therefore is the indispensable complement of a failure to apply a convention and there is no necessity for this to be stated in the convention itself.

d. NON-INJURED STATE MUST PROVE BREACH OF ERGA OMNES OBLIGATION BEFORE RESORTING TO CM 
i. Case Concerning The Barcelona Traction, Light and Power Company, Limited (Belgium v. Spain), Second Phase, ICJ 1970 (CB 694) 
1. The Court distinguishes between the obligation of a state towards the international community as a whole, and those arising vis-à-vis another state in the field of diplomatic protection. By their very nature the former are the concern of all states. In view of the importance of the rights involved, all states can be held to have a legal interest in their protection; they are obligations erga omnes. As examples of obligations erga omnes the court provides: outlawing acts of aggression, and of genocide, protection of slavery and racial discrimination. On the other hand, “obligations the performance of which is the subject of diplomatic protection are not of the same category. It cannot be held, when one such obligation in particular is in question, in a specific case, that all states have a legal interest in its observance. 
a. In order to bring a claim in respect of the breach of such an obligation, a state must first establish its right to do so, for the rules on the subject rest on 2 suppositions:
i. The first is that the defendant State has broken an obligation towards the national State in respect of its nationals.  
ii. The second is that only the party to whom an international obligation is due can bring a claim in respect of its breach. (Reparation for Injuries Suffered in the Service of the United Nations.)
	Framework for SR Analysis for Injured State 

	· Prove existence of obligation. 

· Prove juridical existence of breach 

· Attribute that breach to particular state 

· Determine if any circumstances preclude wrongfulness (Chapter V) 

· Notify state of duty to cease, make assurances of non-repetition and make reparations. Art 52 and Part II. 

· If state refuses, notify of decision to take countermeasures and offer to negotiate. Art. 52. 

· Take countermeasures, within prescribed limits. 

· Suspend countermeasures if act ceases AND dispute pending. Art. 52. 

· Injured state may take such urgent countermeasures as are necessary to preserve its right. 


Child labor cases – 

First question: state responsibility or int’l criminal law?  BOTH.

Primary obligation breached? 


Yes.  Does China have a duty to prevent child slavery?  Yes, prohibition on slavery is jus cogens.   China has obligation to prevent slavery.   


Breach? Clearly there is a breach.  There is slavery.  Gross/ systematic failure???


Attribution? By action or omission.  


Who can invoke state responsibility?  Article 49? Who can invoke state responsibility?



-Only China.



-Any other state – Art 48 – int’l community is NOT injured, but obligation was owed to the community as a whole.




-cessation, reparation  



-Any other state – no definition of injured state – breach of preemptory norm means all states are injured.




-countermeasures (art. 54):   reprisal, reciprocal measures – must be proportional, no use of force, no human rights violations, nothing that directly affects other states


[image: image1]
Vocabulary 

· Revisionist view will argue that there is unconvincing evidence of opinio juris – the proposition that states had acted out of a sense of legal obligation in doing X – by contending that states so acted only when it suited their national interests.  

· Even if the facts alleged are true, they would merely show that state had often abstained from …, not that they felt obligated to do so. 

· Attractive as this argument may sound in theory, it ignores the fact that it runs counter to the administration of international law … 
Arguments

1. Importance/impact of international law on state behavior (p.1004)

· When the UN Charter was adopted, it was generally considered to have outlawed war.  States accepted the obligation to settle all disputes by peaceful means and to refrain from the use or threat of use of force in their international relations.  Only 2 exception were expressly allowed: force used in self-defense when an armed attack occurs, and armed action authorized by the UN Security Council as an enforcement measure.  These provisions were seen by most observers as the heart of the Harter and the most important principles of contemporary international law.  They have been reaffirmed over and over again in unanimous declarations of the UN, in treaties and in statement of political leaders.

· Yet as we are all acutely aware, there is widespread cynicism about their effect. Reality seems to mock them. Wars take place, countries are invaded, armed force is used to topple governments, to seize territory, to avenge past injustice, to impose settlements.  Threats of force, open or implicit, pervade the relations of states. The menace of a nuclear holocaust hangs over all nations, great or small. Collective security, as envisaged in the Charter, has had little practical effect. Our personal lives are deeply affected by the expectation of violence, by the vast resources devoted to armaments, and perhaps most insidiously, by the belief that little can be done to replace force as the ultimate arbiter in conflicts between nations.  It is no wonder that the obligations of the Charter are widely seen as mere rhetoric, at best idealistic aspirations, or worse as providing pretext or “cover” for aggression.  

· This evaluation, devastating as it may appear for international law, cannot be dismissed or minimized.  But there is the other aspect of reality.  If we take the realistic view that governments deciding on the use of force take into account the diverse considerations referred to earlier – the probable costs and benefits, the responses of other states and the public, the effect on future claims by other states, the value of law-compliance to international order – we may conclude that the issue of permissibility under the law is a factor that would normally be considered.  

· That this is often the case is shown, at least in some degree, by the fact that in virtually every case the use of force is sought to be justified by reference to the accepted Charter rules.  While such justification may be no more than a rationalization of a n action chosen solely on grounds of interest and power, the felt need to issue a legal justification is not without importance. It demonstrates that states require a basis of legitimacy to justify their actions to their own citizens and, even more, to other states whose cooperation or acquiescence is desired.  

· The fact that claims of legitimacy are also self-serving does not mean that they do not influence conduct by the actor or by those to whom they are addressed.  Even if we label those claims as hypocritical (“the tribute that vice pays to virtue”), they require credibility and for that reason must be confirmed by action.  We need not treat this as a categorical imperative that holds good in every case in order to recognize that in a great many situations there is a link between conduct and the perceived restraints of law. Power and interest are not superseded by law, but law cannot be excluded from the significant factors influencing the uses of power and the perception of interests.  

· It would be a mistake to conclude that the international law of force is so vague and fragmented as to allow governments almost unlimited latitude to use force.  International texts and the legal positions taken by governments reveal a coherent body of principles that apply to a wide range of conduct involving armed force.  These principles are grounded in 2 major interests, both widely accepted as basic to our international system.  The first is the paramount interest in the sovereignty and independence of nation-states.  The second is the common interest in restraints on the unbridled exercise of power.  Such restraints are no longer mere ideals. The fear of nuclear war and mass destruction has made them a prime necessity for survival.  
· It is true that the efficacy of law is limited because the system lacks effective central authority and is characterized by vast discrepancies in the power of states.  Fear of nuclear devastation has not eliminated the Hobbesian element in that system.  Powerful states may violate international obligations; they may do so with relative impunity or they may pay a price.  But they also have a stake in stability and an acute sense of countervailing power.  A decentralized legal system can operate because of these factors of self-interest and reciprocal reactions.
· Moreover, the system is not wholly decentralized. As we have indicated collective judgments are continuously being made both within and outside formal institutions. Decisions of international bodies add both to the specificity and density of agreed law and affect the costs that result from illegitimate conduct.  However inadequate this may seem in comparison to a mature national legal system, it should not be scorned as an element in maintaining peace.  To consider its inadequacy a reason for ignoring the restraints can only add to the present insecurity.  A world in which power and self-interest alone are expected to restrain force would not be a safer world. We may move dangerously in that direction by weakening existing law on the ground that it lacks impartial organs of application and enforcement.  
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