Session 2:

Aouzou strip: strip of land in between Chad and Libya. Border dispute: each side claims strip as own.  No value whatsoever to strip, just countries showing their balls.  Former colonial powers (France and Italy) had treaties setting strip in Chad.  Libya says French treaty setting strip in Chad was coerced from Libya.  Libya supported rebels in strip and even invaded Chad, installing pro-Libya gov’t.  Libya continued to occupy strip.  Parties referred matter to ICJ (after Africa Union mediations).

Great quote on irrelevance of int’l law: p7

Positivism: law is created by men and custom

Naturalism (Grotius): there is a natural order, and man can implement it thru law – natural law

Grotius’ examples of natural law: don’t steal, making right on things we steal, making good on loss we created, etc. – maintain social order

Book says: Int’l law was geared largely towards colonial system

Back to Aouzou: Court awards whole strip to Chad, relying wholly on 1955 treaty b/w France and Libya.  Book implies: relying on a colonial treaty that may have been coerced is problematic (calls into question legitimacy of decision?).  Nonetheless, Libya fully complies and withdraws from strip

Take-away: Int’l law draws heavily on legacy of colonialism; classic example of int’l law in action – two states, territory dispute, int’l judicial body resolves dispute

After WWI int’l law changed: 3 developments:

1 - devastation caused states to realize war should be avoided, last recourse of foreign policy

2- ethnic minorities should have own states and protection (this does not apply to colonies or minorities at home)

3- there should be int’l forum to maintain peace thru developing int’l law (league of nations, later UN)

WWII called into question whether these int’l legal norms could stand, but in the end was a catalyst for their implementation

Other developments: collapse of colonial empire

Rainbow Warrior: French agents blow up Greenpeace ship in New Zealand harbor that has been annoying French commercial interests; kill a crew member.

-New Zealand arrests and charges to French agents.  Dispute b/w France and NZ on what to do with agents (agents would not face punishment in France) 

-France claims responsibility and says agents should not be held personally responsible (smells like Nuremberg defense – just following orders)

-France economically pressures NZ, NZ files complaints with trade orgs

-France and NZ submit dispute to UN secretary general for binding ruling; UN says France will imprison agents, compensate NZ, apologize and remove trade sanctions

-In fact this deal had been negotiated earlier between NZ and France behind closed doors; UN ruling was just political cover for both sides’ concessions

Take-away: int’l law has become very relevant and flexible in modern era (powerful state compensates int’l NGO); int’l law is sometimes just diplomacy (UN is good cover for political exposure – UN made me do it!)

Also, neither French agent actually served full sentence, so another take-away: the big guys always win?

Modern developments of int’l law:
-int’l institutions: general (UN), specialized (IMF, GATT, WTO), regional (EU, AU)

-Non-state actors: NGOs, armed political groups, corporations, all profoundly influence global policy

Session 3: Treaties
Ways int’l law is made:

-Treaties - advantages: usually clear; formal consent of states bound (easier enforcement); more familiar (easier to sell to public)

-Custom – advantage: broader application (does not require formal consent of parties)

custom emerges from state practices, and binds all states who have not objected

custom and treaties coincide to a large extent

-“soft law”: norms of conduct, legally non-binding
Treaties have exploded in recent years

Cyprus: Greek and Turkish population that don’t like each other.  Passed off back and forth between Turkey and Britain.  In 1959, Treaty b/w mainland Greece and Turkey est. power sharing gov’t on Cyprus.  No Cypriots participate in treaty-draftng and negotiation, but Cypriot community leaders accept treaty and Cyprus becomes independent.

-UK, Greece and Turkey reserve right to intervene if treaty provisions are breached (joint action preferred, but each can intervene solo if joint action is not possible).

-Treaty, of course, falls apart, Turkey and Greece both intervene, island is carved in half.  Although secession of Turkish part of island is illegal, this still stands today (UN peacekeepers patrol the line of demarcation). 

Take-away: There is no int’l police to enforce treaties, so powerful states sometimes break treaties when it becomes convenient?
“almost all states fulfill almost all their international obligations almost all the time”

realist view: int’l system in anarchic; states pursue their interest, outcome determined by power of state

States will enter into treaty when convenient, interpret as they wish, and break treaty when it becomes inconvenient.

Institutionalist view: states enter treaties to pursue mutual benefit, forsaking short-term power for broader long-term goal

Treaties allow states to make commitments credible.

Charles Lipson: effect of treaties is to raise political costs of noncompliance (breaking treaty detracts from legitimacy, even if not enforced)

Although threat of loss of reputation can’t guarantee treaty compliance, it promotes it

Vienna Convention: codifies norms of treaties; all of its provisions have become customary int’l law

Although US has not signed treaty, gov’t has called it defining authority on treaties
Back to Cyprus: Cypriots argue that cuz no Cypriots were involved in drafting of treaty, and the Cypriots who approved were unelected leaders of community, treaty is not legit.’ 

-Vienna convention: legit representatives of states for treaty purposes are “representatives accredited by States” to int’l conference.  If treaty is not signed by legit representative of state, treaty is void

-Greek Cypriots also claim coercion, their representative was forced to accept treaty, which would also invalidate treaty

Great example in book: NATO used airstrikes and economic pressure to force Serbia to come to bargaining table at Dayton.  Bosnia felt it had no choice but to sign Dayton Accords to avoid more bloodshed.  Could parties claim treaty was coerced and does not bind them?  Sure, but why would they want to?  Treaty is uneasy ceasefire. Example of how int’l law is just diplomacy

-question over interpretation of treaty: does the treaty permit military intervention on parts of UK, Turkey and Greece?  Cyprus is deeply troubled by this, claims sovereignty of territory, and claims that if treaty authorized use of force it contradicts UN charter (UN charter trumps all, and Vienna Convention says a treaty is void if it conflicts with preemptory int’l law norms)

take-away: treaty is invalid if coerced; only certain state representatives are legit; treaty is invalid if violates other norms
Situation in Cyprus still stands today; partitioned with UN peacekeepers. No resolution.

Session 4: Soft Law: Custom
Nationalization: After colonialism collapsed, balance of power between developing and developed states shifted.  Previously, Western corps would build facilities and exploit natural resources in developing world.  But after WWII, states demanded more equitable relationship and some states nationalized foreign property.

-Mexico nationalized lots of US investor property in early 1900s.  US demanded compensation.  Mexico claimed that not paying compensation goes hand in hand with social justice that is behind expropriation.

-In 1963 UN passes resolution that says states can nationalize/expropriate resources, for reasons of “security, public utility or national interest which overrides private interest,” but previous owner must be paid appropriate compensation.  Disputes settled thru int’l arbitration

-In 1973 UN passes a much different resolution: sovereign states have inalienable right to control natural resources, settlement of disputes will be done thru domestic law of expropriating state. (this is probably cuz more postcolonial states in early 70s?)

Custom: State practices that form into rules thru practice and acquiescence.  Binding on all states unless a state objects to rules while they are forming.  (So, post-colonial states were bound by custom that emerged while they were not sovereign)

-state practice becomes customary law when states follow them out of a sense of legal obligation (opinio juris – belief of law; although int’l law assoc. says opinio juris is not necessary)

US Supreme Court Case: Paquete Habana:

US seized Spanish fishing vessels during Spanish American war, trial court held boats were not exempt from seizure and could be sold

-Supreme Court says no no no, ancient custom among civilized nations dictates that fishing boats are exempt from seizure

-long custom against capturing fishing boats… court delves into history

-100 years prior an English judge said that fishing boats are exempt from seizure by courtesy… but S Court says now that over 100 years this courtesy/custom has evolved into firm law

-Court says US must observe int’l law, and, as here, where there is no treaty, must look at custom, and guiding customary law is that fishing vessels exempt from seizure

take-away: customary int’l law rules, applicable to domestic law; where there is no treaty, look to custom; a customary law can “ripen” out of old practices 
alt view: Posner realpolitik: states do what is convenient; it just happened to be convenient not to seize fishing vessels, no sense of legal obligation at play here

Iranian nat’lization of US Interests:
-After revolution, Iran nationalizes property of US corp

-Corp demands compensation, dispute over what standard of compensation

-corp claims standard is “full” – good faith assessment of fair market value of assets, plus lost future earnings

-Iran says compensation must be assessed with unjust enrichment as guiding principle

-Court says before WWII, compensation was required as per full value of property seized (corp’s interp.), only recently that this tradition has been challenged

-court looks to1963 resolution for guidance

-customary int’l law dictates that Iran pay full compensation, whether or not expropriation was lawful

take-away: customary int’l law dictated outcome, based on pre-WWII principles
another example from class: torture: custom prohibits torture, but many statues torture, but all states try to hide their torture, so state practice affirms custom while contravening

Joan says: distinction between hard law and soft law: hard law is binding (treaties, arbitral decisions, binding customary law), soft law is non-binding (GA resolutions, ICJ decisions, customs while they are being formed)

Session 5: actors (formation and recognition of states):

Most traditional actor is the state.  States have sovereignty, which Krasner (a scholar) says is ticket of admission to int’l arena (e.g., by Vienna Convention, only states can enter formal treaties (there are exceptions))

Other actors too: NGOs, int’l corporations, int’l orgs, armed political groups

Matthews (scholar) says: non-state actors becoming more important because problems are more global, and technology has broken gov’ts monopoly on information

States:
New states are born from:

-decolonization (e.g. India, mostly complete)

-secession (e.g. Bangladesh)

-Dissolution (e.g. former Soviet Union, Yugoslavia)

-Merger (Germany, Vietnam)

-Peace Treaties? (new states created in central Europe after WWI)

Yugoslavia:
-Yugoslavia after WWI, carved out of austro-hungarian and ottoman empire; experiment on self-determination of people

-ruled by a strongman (Tito) after WWII who suppressed nationalism and held country together, balancing power b/w ethnic groups

-when Tito died, nat’list leaders rose up – enter Milosevic, who wanted to ensure Serb dominance

-Croatia and Slovenia secede

-Western states try to create conferences and arbitration to deal with Yugoslavia; Security Council imposes arms embargo on all of former Yugoslavia

-Nonetheless, things get violent quickly

-debate in West on whether to recognize new states (Slovenia and Croatia) – Germany urged quick recognition, US and UN Sec. Gen. urged delaying recognition until fighting stops (UN expresses opinion – non-state actor)

-Bosnia secedes, Bosnian Serbs try to carve out Republika Srbska

raises issues of what is a state?

1933 Montevideo convention: state must have:


-permanent population


-defined territory


-government


-capacity to enter relations with other states

these requirements interpreted flexibly – e.g., disputed boundaries (Israel)

what happens when state loses one requirement, e.g., gov’t (Kuwait, Chile, etc.)? 

continual thread in this book: int’l law that emerged from 17th century was handmaiden of colonialism; how much of it should be adapted to post –WWII decolonized world?

Colonized lands became protectorate/colony if leaders signed agreement (usually coerced) with colonizing state

League of Nations: people “who cannot yet stand by themselves under stress of modern world” shall be put under protection of colonizing states – doctrine of colonialism wrapped in language of benefactor

WWI: Wilson’s idea of peoples of Europe governing selves – minorities in empires should get their own states

Aaland Islands: Finland was originally part of Sweden, but conquered by Russia.  Took with Finland Aaland Islands – islands are populated by Swedish people who speak Swedish language, want to be part of Sweden.  During Russian Revolution, Finland declares independence, and Aaland Isl. declare independence from Finland…

-dispute referred to League of Nations, which convenes panel of int’l jurists

-Panel says: despite growing importance of right of self-determination, it is not right of every people to secede from state; to do so would put int’l security and the idea of a unified state in jeopardy

-Panel says: Finland is not oppressed Aalanders; is allowing Aalanders autonomy in preserving culture and setting school curriculum.  Quit yet bitchin, Aalanders!

Take-away: right of self-determination limited by need for unified states; can’t let every minority secede
-Hitler invoked self-determination as justification for invading Czech, Poland (rescue German minority there)

-Self-determination in UN charter is limited because some states wanted to cling to colonies, so principle limited mostly to existing states

-Both UN Charter and League of Nations mandate contain duties colonizers must follow (preserve local culture, futher colonies towards development and self-govt), but essentially see no problem with colonialism

-by 1960 enough former colonial states had been freed that they became dominant voice in general assembly, and passed a resolution expressing right of all people to self-determination, that lack of development is never excuse for subjugation, ban colonialism

-Alston on 1960 resolution: this is emergence of soft law norm, not binding but it dispelled all this “colonialism is sacred trust” bullshit and expressed how world would view colonialism henceforth

-in 1970 general assembly passed summary of UN principles, exalted decolonization but was reserved on secession

take-away from this history: decolonization vs. secession: after WWII, decolonization came to be seen as a legitimate way to gain statehood, but int’l community still had reservations on secession as means to statehood (this is probably cuz many postcolonial states had minority areas that wanted to secede) 

Note in book: states came to recognize some seceded states, such as Bangladesh, mostly when the dominant state was no longer able to militarily control territory.  So is there any method to the madness? P126

Back to Yugoslavia:
-queston over whether territories are seceding (Serbia’s interp.) or state of Yugoslavia is dissolving (new republics’ interp.) – arbitral committee says state is dissolving, new republics (croatia, bosnia, slovenia) should form own gov’ts as they see fit

-arbitral committee says Bosnain serbs might have right to choose own nationality – stupid fuck doesn’t answer question definitively, and 4 years of war ensue over this question!

Take-away: when it comes to minorities seceding, right of self-determination is legally uncertain

Another dispute arising from self-determination: territory

Where should borders lie when colonies are freed?

African Union says that borders at time state becomes independent are borders all states must respect

This principle of Uti Possidetis – borders are set at time of independence – used to resolve border disputes, stated by ICJ as basic principle of borders (dispute between Mali and Burkina Faso)

Yugloslavia again:  Something that pisses me off:

-Arbitration commission hands down yet another opinion that borders of Bosnia, Croatia, Serbia cannot be altered except by free agreement.

-Fat lot of good this does for Bosnia – people continue getting slaughtered!  In an ongoing violence conflict, there must be enforcement mechanism for all this “law” to mean anything.

Recognition: some view it as irrelevant to statehood, simply a political act; some view recognition as essential element of statehood

-European states recognized Croatia and Slovenia

-Arbitral Commission recommended against recognizing BiH in 1992 because Bosnian Serbs don’t agree that there should be a Bosnia.  Europe recognized Bosnia anyway

take-away: recognition, I think, is mostly political – no legal effect

Session 6 – role of int’l organizations
Apartheid:
South Africa: classes of citizenship divided by race

World organizes against this; US and Soviet Union actually agree on something at height of cold war

-S Africa imposes apartheid, reshapes entire society in pursuit of racist utopia ripping apart society and whole communities

-S Africa has rich metal and gem resources; significant economic ties with other states

Book delves into structure of UN – Secretariat, General Assembly, Security Council

Legal personality: how much independent legal authority an entity has

UN has basic legal personality (to pay bills, hire a plumber, etc.)

UN agent (mediator) is killed in Jerusalem in 1948.  Does UN have legal personality to recover damages?

ICJ says yes, because UN agents must be able to rely on protection of organization to maintain independence

UN is international person – subject of int’l law, has rights and duties and can seek redress of rights

Back to Apartheid: UN issues weak resolution against apartheid in 1952

-in 1960 S Africa forces massacre dozens of peaceful protesters at Sharpville

-UN Security Council responds, slowly but surely, with sanctions

-general assembly recommends sanctions, security council implements arms embargo

-S Africa simply developed its own arms industry and continued apartheid

-France, Britain and US still had economic ties with S Africa, so further security council action was difficult (tried to expel S Africa from UN but these states vetoed)

-States independently intensified sanctions, calling for divestment and suspension of sports/cultural activities

-ultimately apartheid regime caved under domestic and int’l pressure.  Nelson Mandela, during first year in office, thanked UN and member states for pressuring gov’t

Take-away: In Apartheid, world came together and applied non-violent pressure thru UN and ultimately unjust regime fell

Also, ways UN can apply pressure and get something done

UN has also become forum for treaty-making – a UN body created convention against apartheid, for example

Session 7: int’l law in domestic arena
Theories of int’l law and domestic law:

Monist v dualist

-Monist: int’l law and domestic law are bound together, both form law – int’l law is just as much law as is the nation’s tax system or contracts regime.  Int’l law trumps domestic law 

-Dualist: int’l law and domestic law are separate trees in the branch of law, and it’s up to each state to determine to what extent the two interact or coincide

-most states fall somewhere between these systems

US: Constitution trumps any other law

EU: laws of EU have direct effect on members, and can be acted on in nat’l courts; trumps domestic law

US enters treaties in 3 ways:

-Article II treaty: by president, with 2/3 majority of Senate

-congressional-executive: by president, with simple majority of house and senate

-sole executive: by president alone

Nafta:  Nafta approved thru “fast-track” legislation – President negotiates treaty, while consulting congressional committees, and then submits legislation to congress with limited floor debate and no amendments, and if treaty passes, int’l laws are incorporated into domestic law – expedited process

-does this encroach on US constitution/domestic law?

Some US Supreme Ct cases:

Missouri v Holland: US and Britain (Canada) make treaty to protect migratory birds

-to be implemented thru US domestic law

-is treaty void cuz it interferes with powers ordinarily reserved to states?

-Tenth Amendment reserves any other powers to the states – does some “invisible radiation” from these general terms preclude this treaty? Hell no!

-these birds are migratory, are not in states long enough to be a subject of state, and also the goal of preserving bird life is really important

-treaty does not directly contradict anything in constitution, just possibly some vague language in 10th, so treaty stands

take-away: there are limits to treaty power of gov’t, but this case didn’t reach them

Reid v Covert:

-American woman killed her husband on military base in England

-tried in military court – suing for lack of jurisdiction (she says she shouldn’t have been tried in military court, without the protections of the bill of rights)

take-away: not sure what happened in this case, but important thing is:

constitution reigns supreme; constitution trumps any treaty
also congress can null treaty provisions thru statute (statute on parity with treaties)

back to NAFTA: after WWII, remembering that a minority of isolationist senators kept US out of league of nations, ppl thought that supermajority requirement for treaties was unwise and passed by constitutional amendment permitting executive-congressional int’l agreements

-this went unchallenged until NAFTA – opponents said Nafta had to be submitted as article II treaty

-constitution allows congress to regulate foreign commerce, doesn’t limit to treaties (congressional-executive agreement considered congressional act)

-Nafta prevails

take-away: congressional-executive agreements are legit
Session 8: conflicting domestic and int’l law

-Cherokee Tobacco (S Ct case): in US, treaty may supersede prior statute, and vice versa

-Congress has power to violate treaties, but US is not excused from consequences (whatever those are…)

-thus, courts try to interpret statutes not to violate int’l law

Medellin death penalty case:
-Medellin, Mexican citizen, raped and murdered 2 girls in texas

-arrested in Texas and sentenced to death

-under Vienna Convention (US signed), consul must be notified when foreign nat’ls are arrested, D must get contact with consul

-US denied Medellin consular notification/contact, violating int’l treaty rights

-Texas failed to advise Medellin of his rights at trial or on appeal

-Medellin later filed appeal when he learned about Vienna Convention, but by then texas said it was too late cuz he didn’t raise at trial

-Mexico sues US in ICJ for Vienna Convention violations (on behalf of Medellin and other citizens)

Angel Breard:

-paraguayan citizen sentenced to death in Virginia

-again, state failed to inform D of his consular rights

-Paraguay sues US in ICJ; ICJ says US should ensure D is not executed during proceedings

-Secretary of State writes to gov of Virginia requesting gov stay (delay) execution

-D files Supreme Court petition based on ICJ ruling (basically injunction)

-Court declines to stay execution (something about congress nulling Vienna convention procedures in question thru subsequent statute)

-sec of state submitted amicus brief urging court to decline to stay execution (inconsistent with ICJ ruling urging US to do everything it can to stay execution)

-gov of Virginia refuses to stay execution, saying safety of Virginia is his responsibility and ICJ cannot meddle in US criminal justice

-D is executed

-Paraguay withdrew ICJ complaint; some say US pressured Paraguay economically

take-away: big guys always win? US averse to letting int’l law interfere with some domestic laws (we love to execute people)

LaGrand
-german citizens arrested in Arizona for armed robbery

-same deal as before, denied Vienna Convention rights, ICJ suit, ICJ orders US to do everything it can to stay execution, US just forwards order to Arizona (with note that this is not binding) and Arizona executes D

-this time, Germany doesn’t drop ICJ suit and court rules that US violated binding ICJ order, not fulfilling obligation to do all it can to stay execution

-US told Germany it would henceforth do all it can to assure Vienna Convention compliance

take-away: countries on more equal footing get more just results?

Some ICJ orders are binding (but in the end, US is not punished here, so is it really binding?)
Back to Medellin: Avena:
-in 2005, ICJ issues ruling on Mexico’s case on behalf of Medellin and other citizens (this case is Avena)

-ICJ rules that US wrongfully violated Vienna Convention for 50 Mexican nat’ls

-breach requires “reparation in adequate form”

-here: adequate reparation means opportunity for Mexican nat’ls denied Vienna Convention rights to have their case reviewed in US courts, to see if denial of consular rights created actual prejudice

-court rejects Mexico’s desired remedy, annulment of sentences, because sentences are not violation of int’l law, the process that led to them is violation

-court says US judiciary is up to the task of fair review

take-away: creates domestic judicial review for violations of int’l law in criminal proceedings
application: Torres:

-D, Mexican citizen, arrested and sentenced death, denied consular rights

-state appeals court says Vienna Convention is contract that binds US, and state must give effect to treaty, staying execution until courts review effect of D’s denial of consular rights

-court on review found prejudice was caused, citing damage to int’l opinion if court ruled otherwise

-3-prong test of prejudice:


1 defendant didn’t know he had right to contact consul


2 defendant would have contacted consul had he known


3 consul would have assisted D

take-away: big point of this case, I think, is that US cares about int’l opinion and treaty obligations! Enough to influence state domestic law
Medellin finale: in the end, George W says domestic courts should apply Avena decision by reviewing cases like Medellin’s

US then withdraws from optional protocol of ICJ, removing ICJ jurisdiction over US

PLO v US:

-Palestinian Liberation Org has observer mission in Manhattan

-UN Headquarters Agreement says US will not bar any member of UN (or guest)

-US Anti Terrorism Act bans PLO from having any facility in US

-SDNY interprets conflict between act and treaty so that they do not conflict; says that nothing in act directs that act supersede treaty or mentions the mission, so the mission stands

-ATA fails to supersede Headquarters agreement – treaty creates obligation, and act does not manifest congress’s intent to abrogate

take-away: courts can read statutes not to supersede treaties

(when it serves court’s purposes,) intent of congress to break treaty must be manifest
Session 9: int’l law in US courts

Supreme Court: whether foreign domestic laws should influence US law?

-Lawrence v Texas: US used foreign law (British legalization of sodomy) to interpret US constitution

Surprise surprise, Scalia is totally against this

-Roper v Simmons: entire rest of world’s ban on juvenile death penalty influences court’s decision to ban

court says that although int’l practice is not binding, it is instructive

Marcos:
-Ferdinand Marcos is kleptocratic, brutal Philippine dictator

-deposed from power in coup, flees to Hawaii carrying chests full of booty stolen from Philippine nation

-class action in US against Marcos on behalf of 10,000 Filipinos tortured or disappeared; also suit by Philippines itself to recover funds Marcos stole from nat’l treasury; cases brought under alien tort statute

Alien Tort Statute: 1789, gives fed courts original jurisdiction for torts brought by alien for violations of law of nations, rarely used for 200 years until:

Filartiga v Pena-Irala:
-P’s son is tortured to death by Pena, Paraguayan police chief, in retaliation for P’s political views

-P sues under Alien Tort Statute

-court says torture is violation of law of nations under many treaties and conventions and customs 
take-away: gives federal courts jurisdiction over torts committed on foreign soil thru Alien Torts Statute, if torts violate basic int’l law (like torture)
-ATS becomes powerful tool for redress of human rights violations, first against foreign states and then against multinat’l corps

-Tel-Oren v Libyan Arab Republic (DC Cir) says that ATS just grants jurisdiction, but does not create cause of action, Ps must have separate cause of action; but this is minority view, most courts interpret ATS as creating cause of action

-Supreme Court weighs in:

Sosa v Alvarez-Machain:

-ATS is a really old law (1780s) and court delves into history:

-fed gov’t wanted to create jurisdiction for violations of int’l law that foreigners could avail themselves of, arising out of incident of assault of ambassador

- limits ATS action to violations of “definable, universal and obligatory norms”

take-away: limits ATS to jurisdiction, not creating private right of action – Tel-Oren is vindicated; torts brought under ATS must violate ultra-established norms of int’l law (like ban on torture)

I think the logic is, ATS applies only to int’l law that’s as specific as what was est. when the act was passed, i.e., attacks on ambassadors, piracy, etc.
Session 10: reach of domestic law in int’l sphere

Jurisdiction to prescribe: state’s authority to pass laws applicable to activities wherever they occur

Lotus: French ship, Lotus, collides with Turkish ship, killing 8 Turks

-blame negligence of French officer

-when Lotus arrives in Istanbul, Turkish authorities invite officer (D) ashore for evidentiary hearing, and then arrest and imprison him

-D challenges Turkey’s jurisdiction over him under “int’l law principles”, case goes to ICJ (predecessor)

-court looks at ships flying different flags (D’s ship French, victims’ ship Turkish), each ship is territory of flag that it flies under, so the effects of D’s crime took place in Turkish soil, but the crime took place on French territory

-this is essentially what both sides argued – France argues it has jurisdiction, Turkey argues it has jurisdiction – Court says you’re both right

-ICJ holds concurrent jurisdiction – both countries have jurisdiction here

-this is remedied by 1958 Convention on the High Seas, which says sailors can only be tried by state their ship flies under or state they are a citizen of

take-away: ?  maybe that states disagree on the reach of domestic law?

-historically, states had exclusive and absolute jurisdiction over their own territory

-also limited reach of domestic laws beyond domestic territory

Boeing-McDonnell:
-post-cold war merger of US defense/airplane co’s – Boeing and MDC, would have created one of the largest companies in the world

-threatened European airplane co, Airbus (owned by French, German, British and Spanish gov’t/corps)

-Boeing and MDC notified European Community (EC) – EC required notification of merger that has effect on European market

-EC has power to regulate mergers operating in EC territory – if EC finds adverse effect on EC market, EC can compel merged companies to sell assets in Europe, etc.

-EC asserts authority to fine conglomerate $4 billion

-basically, merger creates huge conglomerate that threatens European competition and EU asserts authority to fine conglomerate

-EC opposes merger outright – big political storm ensues, US threatens trade sanctions, sees this as interference in US business transaction

Can EC make and enforce law affecting merger of US companies?

American Banana: For some reason, book gives example from turn of century:

Some US citizen buys banana plantation in Panama, blah blah blah United Fruit-sponsored coup guy tries to bring in Sherman Antitrust claim

US S. Ct. rejects its jurisdiction over events happening in Panama – domestic statutes do not regulate extraterritorial conduct

Take-away:  in early 1900s, legislation is assumed territorial, domestic law does not apply outside domestic territory
This is eroded as economy is increasingly globalized

Alcoa: US regulation of foreign corporation (monopoly) – antitrust laws

-So-called effects test: action by foreign corporation on foreign soil that has some actual or intended effect on American foreign commerce

Take-away: court holds that any state can impose liabilities for conduct outside its borders that have effects inside its borders
Establishes extraterritorial reach of US law

Case decided in 1945; illustrates change in thinking over 40 years

Timberlane v Bank of America: judge takes account of negative effect of perceived American judicial imperialism
In the end, the Boeing case was settled.  US exerted political pressure – personal calls from US president to several European leaders, and threat of trade sanctions – to get commission and Boeing to agree.  Commission approved merger, and Boeing made some big concessions.

Other ways states exercise jurisdiction abroad:

-nationality: states can exercise jurisdiction over their own citizens for whatever they do, wherever they do it (e.g., US child sex tourism laws)

this becomes problematic when defining nationality of corporations (and their subsidiaries)

-protective principle: states can protect themselves from non-citizens’ conduct on foreign soil that is aimed at eroding security of the nation.  E.g., an American who broadcast anti-British propaganda from Germany during WWII was hung in Britain

-passive personality: gain jurisdiction over non-nat’ls on foreign soil when a citizen is victim.  E.g., US prosecution of terrorists on aircraft who harm/kill US citizens

Universal Jurisdiction: certain crimes are so heinous that they offend the entire int’l community and any member has jurisdiction over them

Traditional example: piracy

Modern example: Adolf Eichmann, may his name be blotted out

Eichmann court says: In exercising universal jurisdiction, state acts as prosecutor for entire int’l community and punishes violation of law of nations/humanity

Session 11: capturing criminals abroad
Dokmanovic:
-1991 Serb war with Croatia

-Vukovar: Dokmanovic commanded Serb paramilitary troops that massacred 260 Croat refugees and dumped their bodies in a ravine 

-Dokmanovic (D) secretly indicted by ICTY in 1996, UN forces ordered to arrest

-D was hiding in Serbia, beyond reach of ICTY 

-plan to lure D into Bosnia: approved at the top levels of UN in NYC

-fucking awesome: UN told D they wanted to meet with him to discuss Croat war crimes; they said they’d meet him at edge of UN-controlled territory, and sent a UN vehicle to collect him, then swiftly arrested him and transferred to ICTY custody in the Hague

-D challenges detention on grounds that arrest was unlawful

Precedent: Eichmann (again):

-Eichmann = architect of the holocaust

-kidnapped by Israeli agents in Argentina, where he was hiding

-Argentina bitches about Eichmann’s kidnapping as violation of sovereignty, but gets over it; Security Council does not condemn the kidnapping, says you can get away with it just this once

-Eichmann challenges court’s jurisdiction saying he was kidnapped unlawfully, therefore jurisdiction is unlawful and the Court ought not lend its support to an illegal act

-State says court need’t concern itself with how Eichmann ended up before it

-Court says it is settled law in West that defendant cannot challenge jurisdiction because of illegal arrest – this is wrong, Miranda rights violation can invalidate a conviction, but maybe not wrong in 1960?

-Court says only Argentina can plead violation of state sovereignty (and Argentina has dropped it); Eichmann cannot – in other words, Eichmann’s arrest as a violation of int’l law is matter for Israel and Argentina to settle, and Eichmann cannot benefit from it

-my reading: court justifies kidnapping ad hoc, because the crime is so horrendous and no alternative exists to bring perpetrator to justice, thus unprecedented means are justified; also world is willing to turn blind eye in light of horror of holocaust

take-away: sometimes unprecedented crimes call for unprecedented measures?
States will make an exception for unconventional methods when justice demands it

One way to avoid this controversy:
Extradition Treaties: states agree to extradite criminals to another state, but this too is not without its problems:

Alvarez-Machain:

-D, a Mexican citizen, participated in the torture and murder of a DEA agent in Mexico

-DEA agents kidnapped D from his office in Mexico and flew him to US; saw kidnapping as easier than formal extradition?
-precedent: S. Ct. in the past has held that abduction is not obstacle to prosecution, once you’re in jurisdictional range, you’re in

-nothing in extradition treaty b/w Mexico and US prohibits kidnapping – treaty does not cover abductions

-Court concludes that the US-Mexico extradition treaty does not prohibit abduction

-D’s forcible abduction does not prohibit trial in US

-Dissent says this is ridiculous, under Court’s reasoning US would be entitled to torture or summarily execute defendants rather than extradite because neither of these acts are prohibited by treaty

-Alston: Court is basically saying this might violate treaty, but we don’t care because bringing this guy to justice is really important for viability of DEA/executive branch
take-away: again, states will do what they must to carry out what they see as asserting justice
lots of negative reaction to this, esp. from Latin America

Alvarez-Machain was not Eichmann; did the US really need to do this?

Back to Dokmanovic:

-at ICTY trial, court notes that D entered UN territory of his own free will (thru deception), and so it was not kidnapping – arrest was justified and legal, so court doesn’t have to worry about how he came into UN jurisdiction

-D committed suicide in cell, so appeals court never came to final conclusion

take-away: the world will do what it has to do to bring a really horrible criminal to justice

-in another case, a Serbian war criminal was abducted from Serbia by four masked men; prosecutor enter plea bargain and dropped all charges but one, which D plead guilty to

-in yet another case, the ICTY says that some methods of arrest are such grievous violations of human rights that jurisdiction must be declined, but these cases are rare; I say some crimes against humanity justify the methods

-damage caused to int’l justice is comparatively higher than violations of state sovereignty

Commence Breezing Thru of Remaining Material:

Protection of Human Dignity
Session 12: Use of Torture 

Israel:
-grave security problems from the start; has always had to struggle and fight for survival

-low-intensity, persistent conflict with Palestinians

-until recently, Israel used “moderate physical pressure” in interrogating Palestinians

-torture? Detainees and human rights groups say so

-severe shaking, stress positions, sleep deprivation  - Israel denies these methods are torture, say they are necessary to save lives and protect the state

-Israeli law: unequivocally prohibits torture; but also exempts from liability acts immediately necessary to save lives – basically, bans torture but reserves necessity defense

history of human rights in UN: charter protects human rights, but does not define what human rights are and has no teeth

-Universal Dec. of Human Rights: debate over whether to make this non-binding declaration or treaty (non-binding won)

-Dec. fleshes out what human rights means in charter… but no enforcement mechanism, this was intended to be intermediary step towards int’l treaty 

-plans to draft a binding human rights convention, but cold war tension stalled this

-until… Int’l Convention on Civil and Political Rights (ICCPR), multilateral treaty that largely echoes rights found in UDHR; most states have signed, including Israel

-ICCPR has provision that can exempt states from following convention when necessary during times of nat’l emergency… however this doesn’t include torture, ban on torture is absolute

-growing calls from states and NGOs for ban on torture resulted in Convention Against Torture… requires states to prosecute individuals who torture.  Israel is party

-Convention defines torture as inflicting “severe pain and suffering” to elicit info; no exceptional circumstances whatsoever justify torture, absolute ban

take-away: there is a peremptory norm in int’l law against torture

torture is absolutely prohibited, no exceptions
(but many states still do it)

interesting to note: although UDHR was non-binding, extremely important because it ‘helped transform attitudes toward the place of individual in int’l order’ and eroded at notions that sovereignty should shield states from mistreatment of citizens

back to Israel:

-Convention Against Torture created Committee Against Torture to make reports and recommendations to states

-Committee expressed concern that Israel still retained defenses of necessity and superior orders, that this meant Israel was not implementing Convention thru domestic law (as required in convention)

-Israel responds that it must protect its citizens, and has strict guidelines that ensure respect of rights of detainees

-Landau Commission, which sets interrogation guidelines, says that in dealing with terrorists, use of moderate pressure is unavoidable (to effectively get info)

-cites int’l law to justify moderate pressure: European Court of Human Rights said British police interrogation practices of IRA members was not severe enough to be torture, and Israel uses similar practices

-Israeli Supreme Court case: Public Committee Against Torture v State of Israel:

-Necessity defense: does not give interrogators a carte blanche to do whatever they feel they have to; only way to allow severe methods in interrogation is to pass legislation that allows it; these methods are banned in the criminal code (although as interrogation causes some discomfort, and some of these methods might be okay if applied humanely)

-the judges personally note: although the law is clear, it is difficult for them to ban torture because they are Israelis and this will force security services to fight with one hand tied behind their back.  Nonetheless, the law mandates banning these methods and the judges must follow law (says if Israeli wants to legalize these methods, do it thru legislature)

-to put it another way: Israeli court: we as judges have to prohibit torture, but we as Israelis do so reluctantly, and if the legislature wants to change that they can

take-away: hmm… ban on torture is absolute?

Tension between human rights and state security
Discussion of US War on Terror further illustrates this tension

Bybee Memo: to constitute torture, interrogator must have specific intent to inflict plain

This definition is incredibly narrow, no one else would follow it 

Extraordinary rendition, waterboarding, John Yoo tries to circumvent Geneva conventions, etc.

Session 13: Human Rights Treaties
-reservations: states make a reservation to a treaty, will not abide by certain provisions

this is important because often this is the only way to get countries to sign a treaty

US: ambivalence on int’l human rights treaties:

-heavily involved in process of drafting treaties, and pressuring other countries to sign, but reluctant to allow int’l scrutiny of own human rights practices

-reasons: in mid-century, segregation; fear of expansion of federal power at expense of states; wary of ceding power from US gov’t to int’l bodies

-US has signed only a handful of int’l human rights treaties, and usually does so with set of RUDs – reservations, understandings and declarations - often limiting major provisions of the treaty

ICCPR:
-US finally signs in 1992, with RUDs relating to death penalty, juvenile offenders, free speech, etc.

-US also asserts that ICCPR is not self-executing, does not create private right of action in US

-Bush I administration, in putting forth RUDs, basically says US law by and large conforms with ICCPR

-effect of RUDs is that ICCPR has no practical effect on US law or practice; US has exempted itself from the substantive provisions it dislikes

-most states didn’t like US RUDs, but wanted US on this treaty and were forced to accept

-Vienna Convention: reservations: treaty enters into force with reservations (those provisions don’t apply) as long as no state objects; state can object and treaty won’t enter into force between objecting state and reserving state

-Human Rights Committee (created by ICCPR) response: speaking generally: certain peremptory norms, states can’t reserve, e.g. torture and summary execution; the remedy to this is that the reservation would not take effect (Covenant would be binding in whole)

take-away: states use reservations to get out of treaty provisions they don’t like, and sometimes the int’l community is forced to accept it

Vienna Convention reservations: p73

Session 16: Int’l Criminal Law
Individual accountability for violations of human dignity

First int’l crime: piracy

Had nothing to do with human dignity; punished int’l because they were not citizens or agents of any state

Early code of int’l crime: Lieber code, developed during Civil War, punished violations of laws of war

-Lieber: Union knew they would have to live with Confederacy, so wanted a code of civil conduct that would mitigate damage done to South (and thus southern grievance)

-development of law protecting human dignity, punishable by criminal sanctions, continued thru WWI

-WWII: allies declared high-level Nazis would be held personally accountable for starting the war and committing atrocities

-Churchill and Stalin favor summary execution (Stalin calls for possibly 100,000 men)

-Roosevelt prevails, resulting in Nuremberg Trials (and Tokyo trials)

-crimes at Nuremberg: aggression (starting WWII), war crimes, crimes against humanity

-then Cold War prevented much int’l criminal law development (states couldn’t cooperate)

-why is there int’l crime when most states’ domestic laws hold these acts as crimes?


Because domestic court in US or UK doesn’t have jurisdiction over Rwandans

Khmer Rouge:

-communist party of Kampuchea (Khmer Rouge) takes over Cambodia in 1975

-launches revolution against class enemies, abolishing most aspects of modern society and transforming population into massive collective workforce

-thru forced population movements from city to countryside, forced labor, and torture/execution of class enemies, Khmer Rouge killed around 1.5 million Cambodians – about one fifth of the country

-Khmer Rouge overthrown by Vietnamese intervention

-how to hold perpetrators of Khmer Rouge atrocities accountable?

-nullum crimen sine lege: no crime without law – is there int’l law against this?  I say: hell yea you idiots!  Look at Nuremberg, and UN convention against genocide, etc.

-problem is, this is customary, not codified in treaty

Nuremberg charter gives courts jurisdiction over three crimes:

-crimes against peace: basically aggression, starting the war

-war crimes: violations of law/customs of war

-crimes against humanity: atrocities against civilian population, regardless of whether it was legal under domestic law (this nulls Nazi laws allowing persecution of Jews)

Charter explicitly bans defense of following orders

-after Nuremberg, countries tried thousands of trials of non-high-level Nazis, in domestic courts in France and Poland, and also in int’l zones in occupied Germany

US Zone:

Justice Case:
-trial of Nazi judges and prosecutors who used courts to put to death political prisoners and Jews

-Ds claim defense of nullum crimen sine lege – acts did not violate domestic law, but this does not limit court’s power to punish acts that violate int’l law

-from an earlier tribunal decision: “in such circumstances the [defendant] must know he is doing wrong, and so far from it being unjust to punish him, it would be unjust if his wrong were allowed to go unpunished”

-these acts are condemned by criminal law of every state, and allies publicly declared they would punish Nazis personally for atrocities

-court concludes that Ds knew what they were doing is wrong, and that they should expect to be punished, so nullum crimen sine lege is not barrier here

take-away: nullum crimen sine lege is very limited defense in int’l crime, because int’l crimes are usually so abhorrent and universally condemned that perpetrators should expect punishment
-Holocaust led to UN Convention on Prevention and Punishment of Crime of Genocide (Genocide Convention) – criminalizes genocide under binding int’l law

-genocide convention requires intent to destroy national group

back to Khmer Rouge:
-does khmer rouge constitute genocide?

-human rights activists argue that Khmer Rouge inflicted genocide against Khmer ppl (although they themselves are Khmer) – nothing in Convention requires victim be minority group, and there is definitely clear intent to destroy national group in part

-Convention drafters didn’t contemplate mass killing of one segment of nat’l group by a smaller segment – Convention is based on genocide of Jews

-argument of Khmer Rouge as genocide is weak, because Khmer Rouge didn’t target victims because they were Khmer, they targeted because they were “class enemies”

-but this is absurd!  This was clearly genocide under normal reading of that word

-final word: UN has finally gotten around to trying Khmer Rouge members for genocide, thru recently-established Cambodia Tribunal, so I guess the human rights activists win

take-away: Convention definition of genocide is restrictive; int’l crimes are sometimes hard to define

Sometimes justice takes a while, but in the end it comes around 
This is also illustration of how int’l hard law emerges – Convention result of worldwide horror at Holocaust

Genocide is a form of crimes against humanity

Statute of ICC defines crimes against humanity (includes rape): widespread/systematic attack against civilian population

Should this include organized crime?  I say it should include human traffickers (forced prostitution is listed as crime)

Session 17: Int’l Humanitarian Law – protection of non-combatants

Sophisticated codes on war conduct evolved since Roman times

But these only apply to people who look like us – e.g., not non-Christians

Designed for face-to-face combat, could not withstand modern weapons

-first modern humanitarian law: Lieber Code in US civil war: urges restraint in cruelty

-establishment of Red Cross, which still plays key role in treaties

-Geneva Conventions – ban weapons used in WWI, treatment of POWs, treatment of civilians

-int’l treaties have always lagged behind development of military technology

Qana:
-Israeli conflict with Hezbollah

-in 1996, Israel launches offensive against Hezbollah

-many villagers in southern Lebanon take shelter in UN peacekeeper compounds

-800 villagers taking shelter in peacekeeper compound at Qana, Lebanon

-responding to Hezbollah fire, Israel shells compound, killing 100 civilians

-Israel chalks it off to grievous targeting error, UN says otherwise

-Israel’s version: artillery unit ordered to fire on locations 200 meters away from UN compound; high command involved, because firing near UN compound is bad; obviously the artillery fucked up

-Hezbollah fighters fired mortars at Israeli soldiers then ran into the UN compound

-question whether Israel decided to send a message to Hezbollah that if you hide among civilians use UN as shield, this is what happens…

-Israelis fired two kinds of shell, impact and proximity.  Proximity fuse is anti-personnel (burst into shrapnel in air).  Shells that hit compound were mostly proximity fuse

-UN military inspector says evidence don’t add up; it is likely Israel targeted compound

-Customary int’l law on protection of civilians, reflected in Protocol I, amendment to Geneva Convention: bans bombardment of civilians, attack of non-military targets; bans human shields, but use of human shields does not exempt states from responsibility not to target civilians

-but how do you apply this to an enemy that uses human shields as a fundamental tactic?

-here it is clear that military objective, 3 Hezbollah fighters, does not justify civilian casualties

-Reisman (scholar): any state, when its forces are threatened, will act as Israel did; implication: humanitarian law must be realistic

take-away: IHL lags behind warfare; sometimes difficult to apply on the ground

but states must nonetheless respect it to extent possible
norms of proportionality and protection of civilians must be respected, or int’l community will be pissed? 

Court briefly discusses NATO bombing of Kosovo; ICTY declined to investigate, discusses proportionality and what is a military target

Session 19: International Criminal Court
ICC established by rome statute

Has jurisdiction over crimes of: genocide, crimes against humanity, war crimes, aggression

-US is not party to Rome Statute

-Court has jurisdiction over situations referred by a State Party (signatory of treaty), or the Security Council; prosecutor can also initiate investigations on his own

-US is wary of what it calls “political mischief” particularly towards military; feels that, with more than 200k troops regularly deployed overseas, it is exposed in ways other countries are not

-way it is now: if State is a non-party, ICC cannot get jurisdiction unless security council refers

Darfur

-ICC prosecutor charges Bashir with genocide, crimes against humanity, war crimes

-Court indicts Bashir for crimes against humanity, war crimes, issues arrest warrant

-Sudan tries to stir fear in developing world, calling ICC neocolonialists; says Sudan is not party to Rome Statute and rejects ICC indictment out of hand; cites progress made towards peace in South Sudan

-question whether indictment does more harm than good: in response, Sudan expelled aid groups from Darfur, depriving millions of refugees/IDPs of life-sustaining aid

-“dilemma of int’l justice without int’l order” – well-intentioned interventions against oppressors sometimes leave their victims exposed, see Kosovo

-criticism of court’s rejection of prosecutor’s charge of genocide: “definitional sleight-of-hand” that denies ethnic cleansing is genocide; I agree

-critics of indictment: naïve to think that Bashir, who is capable of such horrible acts, would tamely change ways because of an indictment from the Hague

-critics: indictment is praised by Western activists who know little about Sudan; indictment does more harm than good in fragile Sudan, which faces bigger problems than Darfur; peace before justice

-note: African Union says that justice in Darfur should be pursued thru local African hybrid court, that ICC should be court of last resort (rings true because ICC can only focus on a few individuals, not the many who are responsible in Darfur)

take-away: ICC feels that it must do what it can to stop the genocide, but it might be contributing to genocide thru this indictment

calls into questions ICC’s efficacy on the ground, perception as Western meddling into African affairs, and whether ICC involvement always does more good than harm

Session 20: int’l community rising to int’l problem: ozone

Ozone:

-in 1970s/80s scientists revealed that ozone in atmosphere is rapidly deteriorating, causing problems like higher skin cancer worldwide and contributing to climate change

-cause of ozone depletion: CFC chemicals

-although effects of CFC are felt worldwide, they are produced exclusively in US and Europe

-this creates economic tension between the two – both sides are reluctant to halt production, because businesses on the other side of the Atlantic will gain competitive advantage

-nonetheless, US took unilateral action: US companies volunteered to stop using CFC, fostering development of new technologies; other companies joined in, seeking to cash in on image of environmentally-conscious company; EPA eventually bans CFCs

-US pushes for global ban, having already banned CFCs (and companies already stopped using, thus immunizing US businesses from ban)

-US is advocating ban on consumption, limit ability of consumers to buy CFC products; however, EC (European community) which has seen its sales of CFC products go up, is pushing for ban on production – which conveniently would lock down their monopoly on the export market

-weak treaty with vague commitments emerges out of Vienna – undoubtedly hampered by EC-US dispute

-states get serious about ozone in mid-80s, when scientists release shocking report

-Montreal Protocol: treaty that sets concrete limits on production; regulates both production and consumption, by setting limits on consumption but defining consumption to include production

-Protocol contains incentives for developing states to join; also creates sanctions banning trade of CFCs to non-parties, so you might as well join – sticks and carrots

-clever treaty, gets EC, US and developing world on board

take-away: clever treaty that illustrates how, when you have a global problem, you can structure treaty to bring entire globe in
-Montreal Protocol put industry on notice that its market would soon disappear, creating great incentives and race for industry to develop substitutes to CFCs

-however, further scientific evidence reveals need for more stringent regulation

-significant north-south tension after Montreal: developing countries’ demand for CFC products rises dramatically (e.g., China is importing more refrigerators), and developing states argue that they didn’t cause the problem and shouldn’t have to bear cost of solution, cuz CFC replacement chemicals are expensive

-almost all industrialized states join Montreal Protocol, but hardly any developing states do… maybe not that successful after all.  Developing states cite vagueness of provisions meant to help them.  This results in:

-London amendment to Montreal treaty: strengthens regulations, stricter figures for CFC reduction goals, and also more sticks and carrots for developing countries: stricter trade sanctions for non-parties, and creates fund to help developing countries adapt to world without CFCs

-Alston: this sets precedent: any time industrialized countries want to do something about an environmental problem, developing world says: pay me

take-away: if it’s a global problem that requires a global solution, states will go out of their way to get everyone on board; developing states are now asserting themselves, mandating that treaties include provisions to entice them in
obstacles to ozone:

-former soviet union collapses; major economic crisis prevents Russia from achieving phaseout goals

-emergence of CFC black market – which is an indication of success of treaty in stamping out CFCs

-Russian noncompliance met with same measures as developing countries: financial assistance to aid compliance, and trade sanctions

-Ozone treaties very successful; consumption of CFCs dropped enormously

-officials say off the record that trade sanctions were very effective at inducing treaty compliance

Session 21: Climate Change
-way harder than ozone, but similar scenario, global challenge requires global solution

-greenhouse gases released anywhere in the world disperse into atmosphere, and global warming affects whole world – indeed, developing countries affected more than developed ones that caused the problem

global warming
-amount of greenhouse gases in atmosphere has exploded and continues to increase exponentially, threatening to warm earth, change weather planets and drastically affect life as we know it

-states have not contributed equally to this: US, with 4% of world’s population, emits 25% of world’s GHG (greenhouse gases)

-however, effects will be more profound in developing countries, both cuz of innate climate and because they are less able to adapt

-effects are starting to manifest themselves: rising sea levels, extreme weather, hotter temperatures – urgent need to address issue

-climate regime (still not that great) emerged through several steps:

-many divergent nat’l interests: industrialized states, developing states, low-lying states, oil-producing states, rainforest states, etc. each bring own interests to table

-first step: Framework Agreement: major concession to developing countries: says developed countries should take the lead, and states have responsibility based on capacity; concession to US, inclination towards cost-effective measures (insert CBA)

-Framework says states must pass domestic laws limiting GHG emissions, but does not specify target amounts; vague goal of reaching 1990 emissions levels at some point

-after this convention, US announced it would support binding emissions targets and timetables (EU approach); disagreement with developing states about what those targets should be for developed states; US does not want to commit to binding targets unless developing states are also bound (economic protection: do not want to give third world competitive advantage)

Kyoto Protocol: sets target emissions standards for developed countries: each country has own targets; targets are arbitrary and result of fierce negotiations; also sets up global cap and trade market for emissions to help offset cost of reduction

-no commitments for developing states: they say “we didn’t cause the problem”

-very market-based approach; use of clean development initiatives – industrialized states can offset emissions targets by investing in clean development projects in developing countries – to incentivize industrialized world into assisting developing world towards sustainable development

-however, developing states (China) criticize CDI and emissions trading as industrialized states evading their commitments thru loopholes

-weak enforcement: enforces thru information, states must submit reports on progress, but does not set consequences for noncompliance

take-away: Kyoto Protocol: firm targets, but weak enforcement and no commitment for developing states; use of market-based approach to global problem in an era of globalized economy
failures of Kyoto:
-US is only major country that is not party to Kyoto Protocol; objects to lack of “meaningful participation” by developing states; says US will use domestic policy

-this is huge cuz US still produces a fourth of world’s GHG

-Bush’s rejection of Kyoto galvanized rest of world around it; administration repudiates years of multilateral work in response to domestic special interests (goddammit Bush…)

-but he does have point that it is unfair China and India are unbound, and get to participate in treaty drafting, making rules that don’t apply to them

-given US absence and treaty not applying to developing states, treaty governs only 1/3 of global carbon emissions

take-away: Bush is an asshole?  To effectively address a global problem, whole globe must be involved; treaty should do whatever it takes to bring in reluctant countries
-follow up: President Bush’s “domestic policy” was some pussy regs that don’t make a dent in carbon emissions; voluntary nature of plan, total concession to industry; much litigation aiming to strengthen domestic policy

take-away from climate change materials: it’s hard to accommodate the whole world on a huge problem with profound and different effects on each country!  But it’s necessary
it’s a lot easier to address a simpler global problem (ozone) than a hard one
Session 22: balancing economy and environment

Sea turtles:
-prehistoric and extremely threatened animal; inhabit tropical waters around the world

-greatest threat to sea turtles: shrimp trawling – incidental capture

-turtle excluder devices (TEDs): reduce turtle mortality by 97%

-in 1987, US requires TEDs, but industry argues TEDs are expensive, labor-intensive and put US ships at disadvantage to foreign competition; environmental groups also say that putting TEDs on only US ships won’t solve problem because sea turtles migrate far and wide

-this combination of environmental and economic interests leads to calls for global turtle protection regime (economy can sometimes work in environment’s favor)

-congress bans import of shrimp from countries that don’t require turtle-safe technology – fucking awesome, go congress!

-this regime requires states to get certification (from State Dept) that their regulations are comparable to US; otherwise they can’t import shrimp into US; US also develops bilateral treaties with neighbors to protect sea turtles

take-away: US uses aggressive trade policy to promote environmental goal; only a big state can do this
-note: initially, administration applied ban only to neighborhood, but int’l trade court orders US to apply policy globally: US judicial imperialism, but it’s a good thing

-Southeast Asian states petition WTO to see if shrimp embargo violates US obligations

Tuna/Dolphins:
-precedent for shrimp/turtle dispute

-US passes act to protect dolphins incidentally caught in tuna fishing nets; US tuna must be caught in dolphin-safe nets to be sold on US market; later, foreign states had to adopt similar regime to US to import tuna, and foreign tuna had to have similar “kill rate” to US tuna (rate of dolphins killed)

-very similar to shrimp/tuna: US is exporting its domestic environmental policy thru aggressive trade policy

-US enforces tuna embargo against Mexico and others

-Mexico alleges violation of GATT, which prohibits discrimination against foreign products, but US says regulations apply to both foreign and domestic tuna

-GATT rules against US, says requirement of same kill rate is unpredictable, foreign states don’t know what to expect; chalks this off more to economic protectionism than environmental concern; but this is very soft because GATT reports are adaptable only by consensus, and US keeps dolphin regime in place

-US eventually makes multilateral treaty with Latin America to reduce dolphin intake

-resulting regime has reduced dolphin mortality by over 99% with very high compliance rate; very effective

take-away: US uses trade policy extremely effectively to quietly force most of the world into compliance with domestic environmental standards
Back to Shrimp/Turtle dispute:
-WTO initially rules against US ban on non-turtle-safe shrimp imports

-on appeal, WTO rules that US action is in line with GATT Article XX, which allows trade restrictions “necessary for protection of exhaustible natural resources”

-however, WTO has beef with US forcing its regulatory regime on other countries that might have dissimilar conditions (certification process effectively requires countries to have same regs as US to import); says this is discrimination

-State Dept revised certification to allow import of shrimp fished with techniques that don’t harm turtles

Session 23: FDI: resolving investment disputes
Foreign investment: expanded dramatically over the last few decades

-18th century: mostly occurred in the context of colonialism; colonial system protected investment flow to colonies

-19th century: int’l law developed to protect investors – sprung from colonialism

-FCN (friendship, commerce, navigation) treaties: protect foreign investment

-bilateral investment protection treaties: by mid-1960s, Europe entering into these treaties with developing states

-BIT treaties

Loewen
-Canadian funeral home investor enters US market

-new competition for local funeral businessman 

-litigation arises, local businessman (OKeefe, O) sues Loewen (L) for 500k

-eventually amends complaint to 5 mil, goes to trial

-P’s litigation strategy is to paint Loewen as a racist foreigner, coming in and exploiting poor old Mississippi, building fortunes off suffering of local folks; suggested Loewen is racist, and played big business versus poor local folks

-apparently this worked: jury awards 500 mil, including 400m punitive damages

-Miss law requires D to post bond of 625m before appeal; Loewen couldn’t afford, so in effect is unable to appeal and settles “under extreme duress” for 125m

-Loewen brings complaint under Nafta Chapter 11, which requires foreign investors to be treated same as nat’ls (also has other protections for investors targeting Mexico – minimum treatment which, no performance requirements like hiring locals, free financial transfers, must compensate fairly for expropriation/nat’lization)

-Chapter 11 allows investors to file action against host country when treated unfairly in binding int’l arbitration, which can award damages

take-away: foreign investors can get fucked over in domestic settings, and NAFTA tries to protect investors
Chapter 11 has been used more aggressively/broadly than expected:

-Metalclad: corp got permits from Mexican fed gov’t to build, but local gov’t says no halfway thru project; tribunal awards 17m as expropriation

-SD Meyers: US corp wants to dispose of Canadian waste in US; Canadian competition lobbies Canadian gov’t to ban transporting waste, sabotaging deal; tribunal says unfair treatment of foreigners, US corp wins

-Methanex: Canadian corp produces methanol, gasoline component; US corp that produces competing chemical lobbies (donates 150k to gov’s campaign), and Cali governor bans this chemical on environmental grounds; court says this is not violation of NAFTA, cuz just as harmful to US methanol industry; tribunal bitch-slaps canadian corp with US legal fees

-See a theme here?  US always wins?

Back to Loewen:
-Loewen claims extensive anti-Candian, pro-US testimony at trial treats Loewen less favorable than domestic investors, violating NAFTA

-tribunal calls trial a miscarriage of justice, judge should have protected Loewen from OKeffe’s tactics

-however, Loewen loses; court says that cuz Loewen could, technically, appeal, this is not denial of justice at int’l level; Loewen had obligation to exhaust domestic remedy

-but Loewen did exhaust to extent practically possible, wtf?

-in all these examples, US wins

take-away: investment regime protects the big guys? US always wins?
Other dispute resolutions:

-lump-sum agreements: state pays lump sum to claimant state, which distributes domestically (like class-action)

-ICSID: world bank court: favors quick, effective settlements to promote investment

-bilateral claims tribunals: like Iran-US claims tribunal

Session 24: use of force
-UN Charter prohibits use of force; dramatic transformation in efforts to regulate coercion

-history: medieval view: Catholic Church said wars can be ordained by God… tangentially, this is reflected in bible which is full of war and the occasional genocide

-advent of modern technology and total war made conflict more devastating than ever before

-before WWI states viewed war as lawful means to address grievances: “continuation of policy by other means”

-after the devastation of WWI and WWII, states try to outlaw war and bar all non-defensive uses except authorized by security council

UN Charter:

-primary aim is to eliminate war by settling disputes thru civil means, like judicial courts

-in preamble: “determined to save succeeding generations from the scourge of war, which twice in our lifetime has brought untold sorrow to mankind…”

-Article 2(4) is aimed at all use of force, because before states would claim they are not at war

-2(4): “all members shall refrain… from threat or use of force…” against any state or any other use inconsistent with purposes of UN (last bit sweeps up civil war?)

-members confer on Security Council primary responsibility for int’l peace/security

-lots of provisions to encourage peaceful settlement

-Chapter 7: authorizes Sec Council enforcement actions, including use of force

-charter preserves inherent right of self-D, indiv. or collective

main thing is, no force unless either self-D or security council authorization

-note for later: early on, smaller states, fearing power of sec council, wanted to establish some sort of sec council review, but big states rejected

-Farer: “capacity of a superpower to manufacture precedent”

Gulf War
-1990 Iraqi invasion of Kuwait: classic unlawful use of force, Iraq invades sovereign neighbor totally in violation of int’l law, annexes Kuwait and terrorizes locals

-int’l response illustrates how UN collective security should work

-Iraq uses big military to gobble up neighbor, claiming slant drilling, OPEC violations and former province

-initial response: Sec Council res 661: harsh sanctions on Iraq/Kuwait

-US builds up troops to protect Saudi Arabia, fearing Iraqi invasion, which would give Iraq control of 40% of world’s oil

-Iraq takes foreigners (60% of Kuwait) as hostages; says that foreigners will suffer under sanctions just like Iraqis (food goes to army first)

-Sec Council resolutions: Iraq is responsible for mistreatment of hostages, and allows use of force in enforcing sanctions thru embargo

-Sec Council 678: ultimatum: final warning, authorizes members to use all necessary means to enforce previous resolutions (demanding Saddam leave Kuwait): provides explicit authorization for US to use force

-US lobbied heavily to get this res; used foreign aid, diplomacy, cutting off aid

-after authorization, US internal debate over whether to invade or let sanctions grind Iraq down

-Bush publicly claims humanitarian concern for Kuwait, threat to Saudi oil, Iraqi efforts to pursue WMDs (hmm…)

-real reason: from a memo to NSC: oil, security of Saudi oil/Persian Gulf, although minor concern for Kuwaiti people; justifies invasion on right of collective self-D

-use of force: self-defense versus security council authorization: Farer analogizes security council to state police, you should take self D action until police come who are way more powerful; but there is no int’l police and sec council is often ineffective/bureaucratic, so unless you have oil you’re on your own

charter says you can take self-D until security council acts. Book presents three views:

-Franck: old system of self-D was a fallback available only when new system of sec council couldn’t be made to work (most of the time, I say)

-Rostow: subordinating self-D to security council authorization would be fatal to self-D, cuz of vetoes (I agree); Charter allows states to decide themselves when to self-D

-security council: each P5 member can use veto to make sure sec council doesn’t work against interests

-US mustered coalition of 34 countries to drive Iraq out of Kuwait; crushed Iraq in 100 hours; stops short of invading Iraq

-after ceasefire, UN sets up WMD monitoring program, setting stage…

take-away: this is how the UN should work: US gets security council authorization, then many countries contribute to enforcement action

-model response to model violation of int’l law

-US might have gone ahead anyway w/o sec council authorization?

Session 25
Iraq War
-in 2002, Saddam defies UN WMD inspectors

-Bush begins talking openly of regime change, saying US will work with UN Security Council but is “prepared to act unilaterally if necessary”: int’l law is a matter of convenience for powerful states?

-Bush is eager to invade; US seeks SC resolution authorizing force but couldn’t get it

-nonetheless, Bush says US will not wait for UN approval before taking military action

-SC Res 1441: final chance for Iraq to comply with inspection, but does not authorize force

-at same time, US is preparing to act unilaterally: Congress authorizes President to use force to ensure US security, and enforce UN resolutions

-Saddam grudgingly complies, UN inspectors go in but cannot find good evidence that Saddam has WMDs; so SC refuses to authorize force – SC refuses adamantly, US cannot get majority and three P5 members veto

-nonetheless, US invades (with UK and Spain)

legality of invasion:

-critics say invasion illegal cuz Iraq had committed no armed attack justifying self-defense; and res 678, the gulf war authorization for force, could not justify an invasion so many years later

-proponents say SC justification left over from gulf war and implicit in 2002 res, and this is pre-emptive self-defense; also, Iraq not complying with UN demands is breach of gulf war ceasefire

-previous pre-emptive self-D: Israel striking Egypt in ’67 war; threat was much more immediate, forces massing on border and Nasser saying he’d wipe Israel off the map 

-when Israel strikes Iraqi nuclear reactor in 81, SC condemns because this is less direct, no imminent attack or evidence of one coming

-Bush says concept of imminent threat has to be adopted to modern world and GWOT; UN is using a definition from 1837

-in today’s world, old rules are moot; cannot require states to wait until the blow is about to fall when the blow can come from so far away and be so hidden (9/11)

-evidence later surfaced that Bush planned to invade Iraq with or without WMDs

take-away: when a powerful state really wants to do something, it will do it with or without int’l law on its side
but at least US tries to go through SC…

note: ICJ Nicaragua decision: in intervention (supporting rebels), charter prohibits direct attack – so laying mines, bombing targets, etc. – but not supporting rebels materially

Session 26: Humanitarian Intervention

Kosovo
-usually when states use int’l force, they do so for self-interest; but occasionally states do so for what they claim to be disinterested, humanitarian reasons

-proponents of intervention say when a state attacks its own ppl or fails to protect, it has failed in its function as a state and forfeits protection of sovereignty

-critics fear this right will be abused; Hitler claimed humanitarian intervention

-Kosovo: tries to secede, KLA, Serb forces massacre, ethnic cleaning campaign, etc.; NATO bombing serb targets, although bombing ineffective and may have done more harm than good

-tension b/w charter’s prohibition of force v. humanitarian concerns

-SC never expressly authorized NATO’s campaign, Russia opposes vigorously

-I say clear humanitarian need for action trumps UN charter; int’l law should be flexible enough to accommodate

-NATO press secretary: moral duty to intervene (trumps whatever int’l law says in my book; if int’l law disagrees, it should be changed)

-UN Sec Gen does not condemn invasion

-US State Department justifies invasion cuz Sebs are way out of line with int’l law/accepted norms of behavior, and not taking action is too dangerous

-int’l community is divided, some states support, some oppose (Austria closes airspace)

-SC votes down Russian res condemning attack… adds some legitimacy that UN refuses to condemn; world is at least ambivalent on this sort of action (argentina quote, p914)

take-away: erosion of state sovereignty; violators of human rights can no longer hide behind sovereignty;  
-Serbia sues NATO in ICJ; claims NATO bombing violates int’l law… and is genocide?; Serbia’s lawyer argues NATO’s motive is geopolitical, not humanitarian

-Belgium’s response: human rights are jus cogens, absolute customary norm, and protecting them should be our first priority; also this is not intervention against State of Serbia, so not covered by charter; I agree with first, not second

-also claims state of necessity: cause that justifies violation of binding rule, because the threatened values are higher than those protected by rule

-court pussies out and says it has no jurisdiction; no decision

academic views:

-wedgwood: Kosovo marks the end of SC classicism, belief that all legitimate force comes with SC authorization 

-Falk: double condemnation: genocide cannot be shielded by sovereignty, but sovereignty cannot be overridden by unauthorized force delivered excessively

-I agree that NATO’s force may not have been appropriately conducted, but how are you supposed to end genocide from a tyrannical regime backed by a P5 member without force?

-Kant: arguing about legality makes int’l lawyers “miserable consolers”

-selectivity of intervention: Western states refuse to intervene in other countries where human rights situation is far worse, calls into question motives, but I think West intervened here cuz it was murder in the neighborhood; other places are more remote and difficult, see Somalia

-UN Sec Gen: state sovereignty is being redefined; implies states should have interevened in Rwanda, with or w/o SC authorization; but also cites potential for undermining security system of UN

-challenge of UN in coming century: forge unity behind principles that mass human rights violations should not be allowed to stand

take-away: emerging norm of responsibility to protect that trumps sovereignty

important: in Kosovo justification, US/NATO don’t put forth legal arguments cuz they don’t want to make legal justification for intervention, and leave it open to China/Russia to use; instead they justify morally (R2P, Serbia out of whack) 
Session 27: legitimacy
-explosion of int’l law institutions: member states jumped from 55 to 183, and new int’l courts like WTO, GATT, ICC, tribunals

-when UN was formed, 20% of members were on SC; now it’s a little less democratic

-ICC is outside UN, creating norms outside charter

-is the old order still legit?

-after cold war, institutions got a lot stronger/more assertive, more potential for conflict and questioning legitimacy

-how some see int’l law: p960: mask for self-interest in absence of centralized authority; states act in self-interest and invoke int’l law when convenient, and do or don’t get away with stuff based on power

-all states are in theory juridically equal but there are still vast differences in bargaining power, and this is reflected in treaties/norms

-UN security council’s legitimacy is questions because of binding authority and formalized inequality (P5)

Reisman: criticsms of UN:

-everyone can applaud SC kicking Saddam out of Kuwait, but using SC powers to put sanctions designed to force regime change in Iraq afterwards, cuz a few P5 members don’t like Saddam?

-as SC has grown more powerful, also more secretive: P3 (US, UK, France) meet in special room before every meeting

-UN is much much more active after cold war ends

-calls for SC reform:


1) SC decisions should be reviewable by ICJ under Charter


2) SC membership should be reformed

Lockerbie
-a plane carrying US and UK nationals is blown up over Scotland

-massive int’l investigation reveals two Libyan culprits

-US and UK demand Libya hand over culprits, and compensate families

-Libya refuses, says it will do own investigation in accordance with Montreal Convention

-Montreal: states must prosecute hijackers within their borders if they do not extradite

-SC demands Libya take effective response, which must mean extradition

-Qaddafi refuses to extradite suspects, saying Libya will prosecute them and citing Libyan law forbidding extradition where no treaty exists

-SC then imposes sanctions on Libyan air, importing airplane parts, arms, etc.

-Libya sues in ICJ, but ICJ basically washes its hands, saying SC has already spoken, and SC res tops any other int’l law including Montreal

-even Judge Weeramantry says SC res must be binding on everyone

-but Libya continues to call UN Sanctions illegitimate, offers to allow suspects to be tried by Scottish court sitting in neutral country; Libya’s view gains clout among developing world (Arabs, Africa)

-Sanctions-busting: states begin defying sanctions.  E.g., Saudi Arabia allows Libya Air flight to Mecca.  SC sees this as a threat to its authority

-ultimately parties settle

-resolution: trial takes place in Netherlands; one suspect is sentenced to life; sanctions are lifted, and Libya pays compensation

Kadi case:

This case was before the European Court of Justice, the parties to the
case claimed that their rights of due process and private property
were violated because their assets were frozen pursuant a regulation
of one of the EU countries (dont remember which) that implemented word
by word a resoultion of the SC imposing sanctions against people and
entities believed to have connections with taliban and al-qaeda. The
ECJ said that it would not review the legality of the SC resolution,
but the legality of the implementing regulation issued by the EU
country, and concluded that it really violated the rights of Kadi and
the other claimant. Because the implementing regulation was a copy of
the SC resolution, in fact, the ECJ found an indirect way to review
the legality of the SC resolution.

-Rita (the best!) 
