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I. Death Penalty
a. Importance of death penalty: protects right to life → if we can’t agree on this right, how can we agree on any other human right?

b. Death Penalty Statistics [18]

i. Which countries execute?

1. Vast majority of executions (94%) take place in small # of countries (China, Iran, Saudi Arabia, USA)

2. Doesn’t seem to be a clear cultural divide btw death penalty and abolitionist states: e.g. Europe is abolitionist
a. American exceptionalism? 

ii. International agreements

1. Several overlapping treaties dealing with death penalty

2. Why so many treaties?

a. Regional agreements → maybe easier/more palatable to have regional agreements as opposed to int’l?

b. Ratcheting effect: some protocols contain wartime exceptions, then peacetime, then total abolition

c. Why would states abolish the death penalty?

i. Growing perception that it is unacceptable

ii. Desire to gain legitimacy

iii. Reaction against past abuses (S. Africa)

iv. Thinking it doesn’t work anymore (p. 19: AI challenges deterrence argument)

v. Afraid of executing innocent people (p. 20: AI highlights risk)

d. Role of different organizations

i. International human rights bodies: UN Comm’n on Human Rights [22]

1. Non-binding resolutions, but political/moral significance

2. “Calls upon” states to move towards abolition

ii. NGOs/advocacy groups: Amensty Int’l

1. Is human rights law inherently advocacy work? 

2. Change is inherent in human rights work: human rights law is largely aspirational

iii. Social organizations: churches [22]

1. Pope: urges American Catholics to work towards abolition

2. Islamic world: religious doctrine insists on death penalty

3. Institutions/movements overlapping states/int’l organizations
iv. Domestic courts: S. Africa [23] versus USA [35]

1. Formal domestic judicial decisions play relatively limited role in overall framework of int’l law → focus is on political institutions
2. Domestic courts may look at int’l/foreign law

a. Ginsburg: why not look at persuasive foreign courts?

b. S. Africa Constitution: “shall” look at int’l law, “may” look at comparative foreign law

e. State v. Makwanyane [CB 23]: post-apartheid S. Africa decision finding that death penalty is unconst.

i. Historical context: post-apartheid

1. Apartheid: executions used to kill blacks

2. Transitional const.: not sure what to do w/ death penalty → prohibits “cruel, inhuman, or degrading tx or punishment” and leaves it to courts to decide (example of political institution punting the ball)

3. Court: trying to make a clean break from apartheid (“It is a transitional const. but one which itself establishes a new order”)
4. If the historical context had been different, would this have come out the same way?

ii. Court interprets “cruel & unusual” in context of other rights protected by const.
1. Right to life

a. Notes that const. protects “without reservation”

2. Right to dignity

3. Right to equal protection

a. Notes arbitrariness of decisions: danger of same criminals getting different punishments based on race, judge, quality of prosecution, etc.

i. Why is arbitrariness of more concern in death penalty cases than w/ other parts of criminal justice system? → death penalty seen as different in-kind: irremediable and disproportional
iii. Int’l and foreign law: court refers to int’l law and foreign court decisions (incl. USA)

1. Const.: requires court to look at int’l law, and may look at foreign law

a. Why doest const. privilege int’l law? → framers coming out of apartheid: want to protect themselves from domestic abuses

2. Court distinguishes itself from foreign courts like USA that protect apartheid (e.g. “Our const. has unqualified right of life; USA does not”) → kind of like American exceptionalism

iv. Court says that death penalty isn’t important enough to punishment theories of deterrence and retribution to keep in light of its implications for right of life/dignity/equal protection

f. Roper v. Simmons [35]: USA decision finding that juvenile death penalty is cruel and unusual punishment

i. Evolving standards of decency: says that const. rights change over time

1. Growing patchwork of states prohibiting juvenile death penalty

2. Chipping away at death penalty

3. Recognized differences btw juveniles and adults:
a. Immature/impetuous

b. More vulnerable to peer pressure

c. Not fully formed character → capable of changing

ii. Influence of int’l law and foreign law

1. Looks at both int’l and foreign law, but says not controlling

2. Int’l law relevant to certain parts of domestic law? 

a. Maybe interpreting cruel and unusual punishment requires looking at int’l opinions, while other rights don’t really lend themselves to this (O’Connor’s dissent)

3. Illegitimate b/c lack of consent? (Scalia’s dissent)

a. Foreign courts: obviously USA hasn’t consented to their laws

b. Int’l law: cites treat which USA has not ratified, saying 

4. Picking out your friends from a crowd

g. Int’l law’s influence in domestic law: Scalia-Breyer debate [42]

i. Scalia: don’t use foreign law

1. American exceptionalism: we’re just different

2. Institutional competence: USA judges are competent in American law, not foreign law

3. Picking your friends from a crowd: this turns into domestic courts only citing foreign decisions that they like

ii. Breyer: use foreign law

1. Don’t assume judges will abuse foreign law: it’s OK so long as judges consider favorable and unfavorable decisions, and only use for persuasive value

2. Foreign judges are just like American judges: working off of written texts; democratic; dealing w/ human rights issues

3. Seems to suggest that you should only look at democracies

iii. Young’s criticism [45]: Two categories of domestic cases citing foreign law

1. Cases using foreign law only as persuasive authority → apparently OK

2. Cases counting noses to see if there’s an int’l consensus → not OK

a. Roper is an example: counting noses to see if there’s an int’l consensus on juvenile death penalty

b. Treats foreign law as authoritative: SCOTUS isn’t looking at the reasoning behind decisions to see if it’s persuasive, but simply asking whether or not country abolishes death penalty → usurps domestic political bodies

II. International Human Rights Movement

a. Domestic versus int’l movements: why do we care about international? [58]

i. Domestic: we could just look at the way nations deal w/ these

1. Human rights not obviously int’l in character: int’l law makes sense for some things (e.g. humanitarian law, int’l economic law) → human rights issues almost always take place within a state and don’t naturally have an effect on other states

ii. But since WWII int’l law has increasingly played greater role in human rights

1. Smaller world = greater interactions; horror at human rights abuses

2. Growing legitimacy of int’l law/institutions

3. Historical context: Holocaust

b. Proper to refer to this as a “movement”?

i. Indicates an “emerging” or “new” area of law → always aspirational

ii. Populist connotation: doesn’t indicate that any area of the law is subject o institutionalization 

iii. Too broad? → could collapse under its own weight if it tries to encompass too many rights, and then trying to develop hierarchy 

c. Sources of int’l law

i. Background: ICJ Article 38

1. Not intended to be final word on sources, but pretty much treated as such

2. Positivist approach to law: tries to give lawyers objective places where they can look for law 

a. Positivism: closely linked to consent

b. Divide btw positivism and natural law is big debate in human rights law

ii. Custom

1. Paquette Habana [62]

a. Cited sources: bilateral treaties, diplomatic messages, court decisions, scholars

b. Convincing?

i. Not looking at many practice of many countries → how do you decide who to look at? (maybe is looking at specially affected states?)

ii. Citing agreements: suggests ruling is simply one of comity

c. Reciprocity: idea that if we won’t take your fishing vessels, you won’t take ours → Makes sense in humanitarian law (conflicts btw states), but does it hold up in human rights law (doesn’t always deal w/ the way states treat one another/each other’s citizens)

2. Akehurst [75]
a. Where to look for evidence of custom?

i. Published material showing state practice

ii. Problem: lots of most relevant state practice isn’t published

b. Psychological element (opinio juris): we’re not really trying to determine psychology of state (near impossible)→ we’re inferring it from actual practice

c. General practice: doesn’t have to be universally accepted, but has to reach some level of uniformity and acceptance

i. Relativity: how you define generality depends on what you’re talking about (e.g. who are specially affected states for that rule?)

ii. Persistent objector: you could be bound by fiction of consent unless you persistently object

d. Jus cogens: norms so important you can’t derogate

3. Schachter [78]: power versus law
a. Is law subordinate to power politics? → questionable: states generally follow int’l law

i. Institutionalized habits

ii. Costs to breaching int’l law:

1. Reciprocity/retaliation 

2. Loss of reputation

3. Remedies for victim state

b. Power politics relevant to idea of consent in custom: power matters if we say that law depends on the will of states (consent) 

i. Pushing against this: custom can be formed absent universal consent

ii. BUT persistent objector
1. Alston: you have to be an elephant (e.g. USA) to take advantage of persistent objector option

4. Koskenniemi [82]: argument for a natural law approach
a. Custom as a stand-in for natural law: some things are so important (e.g. prohibition of genocide) that we don’t want to have to rely on consent (e.g. treaties) → positioning these rules in custom is a way to avoid the mushy nature of natural law

b. BUT this forces us to push important things into a mold that often doesn’t fit (e.g. what if no custom?) → also masks the real reasons why we want the rule (e.g. prohibit genocide not b/c that’s how states have acted, but b/c it’s right thing to do)

5. Articles of State Responsibility: classic example of custom [also discussed below in context of general principles]

a. Articles seen as too complicated to garner enough support as a treaty

b. Status as “draft” articles gave states wiggle room in accepting them as custom

iii. General principles

1. Schachter [94]: different categories of general principles

a. Principles of municipal law: effectively becomes something like custom → not int’l law unless recognized by states, and must be appropriate for application to  int’l level

b. Principles derived from nature of int’l system (e.g. principles of co-existence)

c. Natural law-like principles: there is a unity of humanity that means there are certain universal principles → thought of as minimum standards  of treatment

2. State responsibility for injuries to aliens: origins of state responsibility [later evolved into broader Articles]

a. Idea that there are minimum standards by which nations must treat foreigners → injury to foreign nation if you treat its nationals below that standard

i. Colonialism/economic imperialism: law derived out of fact that Western companies were increasingly doing biz. in foreign countries and wanted to be treated well

b. Chattin [89]: arbitration finding that Mexican trial of USA citizen fell below int’l standard

i. Majority: elements of trial (e.g. accuser didn’t confront accused, hearing was truncated, same judge oversaw investigation and trial) fell below int’l standard for criminal justice
ii. Dissent: represents, at best, fundamental misunderstanding of Mexican judicial system, and, at worst, imposing Anglo-Saxon standards on that system → while there may be a core standard that would engender int’l liability (e.g. denying Δ a hearing), but this doesn’t rise to that level of violation

c. Is there really an int’l standard?

i. Can you impose standards on countries w/ radically different legal systems?

1. Chattin case: Anglo-Saxon has one type of system, while Mexico has another (e.g. two different proceedings, w/ public hearing usually just a formality after investigation)

2. Death penalty: Catholic versus Muslim

ii. Two conflicting dimensions to state responsibility:

1. Problem of trying to derive any commonalities btw diverse states

2. BUT very few states now object to minimum standards

iv. Treaties

1. Treaties in int’l human rights law [106]

a. Different dimensions of treaties:

i. Contracts: discrete agreements (e.g. borders)

ii. Legislation: permanent rules to govern conduct 

b. Human rights: usually multilateral treaties, like legislation

i. Big advantage of treaties over custom: can create int’l institutions 

2. Minorities Treaties

a. Post-WWI: rise of concept of self-determination but impossibility of giving each people their own state (nation-state) meant that another way of protecting minorities within a state had to be found
b. Compromise: USA didn’t care about extending this everywhere (not a colonial power), but Europeans did → minorities thus protected through int’l agreements confined to Europe

c. Common characteristics of treaties:

i. Everyone within state treated equally

ii. Special guarantees to minorities (e.g. use of their language; right to establish social/religious institutions)

iii. First step towards int’l law intruding into domestic sphere and establishing mechanisms by which this is done (e.g. minorities could petition League of Nations/ICJ)

d. Minority Schools in Albania [99]: ICJ A.O. saying Albania can’t prevent minorities from establishing private schools  

i. Treaty btw Greece and Albania: Albanian minorities get “same tx. in law and fact,” incl. equal right to maintain or establish their own schools

ii. Issue: Albania passed law abolishing all private schools → did this law of general application violate treaty? 

iii. ICJ interprets treaty provisions (what does “equal,” “tx. in law and fact” mean?) in light of general purpose of treaty to say that minorities may need to be treated differently in order to ensure equality → minorities cannot be denied right to private schools in order to ensure that they are not subsumed by majority culture

iv. Dissent: majority goes too far in interpreting treaty in light of purpose when the text is pretty clear that minorities and majorities need to be treated same

1. Policy arguments:

a. Separatism: weakens the state if you let minorities run own schools

b. Benefits of unified school system

c. Undermines notions of equality

2. Did majority go too far, too soon: could there be ways to both keep state-run schools and accommodate concerns of minorities?

e. Regime post-WWII: regime was dropped

i. Only modern provision: ICCPR Art. 27 [114]

ii. Collective rights disfavored → move toward individual rights

1. BUT if all members of group are oppressed, collective right of self-determination might be triggered through: (1) autonomy within state borders; or (2) secession 

3. Nuremburg judgment [115]

a. Treaty establishing court: revolutionary → imposing individual criminal responsibility for war crimes

b. Judgment [118]: tribunal found that individual Δ could be tried for war crimes (aggression, crimes against humanity)

i. Problem: ex post facto law → the treaty criminalized things that, while illegal, were not subject to criminal liability at the time

ii. Tribunal’s moral versus legal arguments

1. Legal: points to treaties and custom outlawing war and certain war practices

2. BUT treaties didn’t provide for consequences; can you base criminal liability off of custom?; some treaties which states weren’t party to tribunal says were declaratory of custom

3. Moral: tribunal says that Δ must have known that what they were doing was wrong

a. Does it matter whether Δ knew what they were doing was: (1) illegal; (2) illegal w/ criminal liability; (3) immoral

iii. Commentators:

1. Glueck [125]: tribunal erred in basing custom off of treaties which Germany didn’t sign and ignoring flagrant violations of non-aggression pacts by past Allies

2. Kelsen [126]: even if you technically can’t apply criminal law retroactively, the moral reprehensibility of these acts means that this isn’t incompatible w/ principles of justice

3. Stone [127]: don’t really mind Nazis being punished, but don’t sully judicial system by pretending this is all legal

4. Wechsler [127]: critics may say that Nazis should have been punished according to political system, but how would this be any more objective than retroactively-applied judicial system?

5. Osiel [128]: regardless of whether tribunal was illegal, it’s sense of illegitimacy to public greatly undermined its effect

c. Luban’s criticism [128]: inherent tension in treaty: crime of aggression shores up walls of sovereignty → BUT crimes against humanity will most likely be carried out against state’s own subjects, piercing veil of sovereignty 

d. Modern evolution of int’l human rights movement

i. Common evolution of rights in all contexts: set up norms in soft statements → flesh these out in harder obligations (e.g. treaties) → set up institutional mechanisms which continue to flesh out norms in a soft way (e.g. general comments) → civil society gets involved → eventually comes back to int’l committee

ii. Post-WWII

1. Moving beyond IHL, treatment of aliens, and minorities regimes

2. WWII framed as a clash of values

iii. UN Charter

1. Includes human rights as objective

2. BUT diplomats afraid of fundamentally altering int’l system → doesn’t specify human rights in Charter

a. Criticism: fundamental values should be included

b. BUT basic UN principles is non-interference in domestic affairs → inconsistent w/ human rights

iv. UN Declaration of Human Rights

1. Soft law instrument meant to serve as springboard into treaties

a. Soft law usually first step in addressing human rights issues

2. Question: was UNDHR a product of politics, or an objective declaration of rights?

a. Glendon [139]: how to deal w/ cultural relativism → argues that UNDHR is not an example of Western imperialism

i. UNDHR is based on shared values

1. Criticism: UNESCO report she cites as evidence of shared values was actually full of conflicting views

ii. UNDHR is less reflective of Anglo-American ideals (rights of individual) and more reflective of Asian/African/Latin American ideals (dignitarian rights: more attention to duties; individuals situated w/in relationships w/ others)

iii. Legitimate worry of human rights imperialism → BUT UNDHR doesn’t mandate this: UNDHR envisions that its principles can be carried out in variety of ways

b. Mutua [143]: human rights was formed by Westerns marginalizing cultures of others → new form of colonialism
3. Lauterpacht [144]
a. Deficiencies of soft law: argues that we need positivist human rights law

i. Recognizing individuals as having rights under int’l law is a big shift → means that there is a fundamental (natural) law governing states

ii. BUT, even though positive law is always judged by natural law, states can still derogate from natural law through positive law

b. UNDHR not enough → too soft; not legal instrument
i. Not intended nor is interpretation of Charter
ii. Universal acceptance of UNDHR doesn’t mean anything → states only accept it b/c they known it doesn’t impose any obligations, and rights are useless w/o remedies

c. UNDHR will only be useful if states accept it and then guarantee its rights

4. Roberts [162]: 

a. Traditional versus modern custom

i. Traditional: based on state practice

ii. Modern: based on statements/soft law

b. Critique of soft law:

i. More democratic: smaller countries have better chance of influencing statements

ii. Yields unpredictable results (aspirational; not internalized by states as standards of behavior) and thus hurts credibility of custom itself

5. Shelton [165]:

a. Line btw soft and hard law is blurring: hard law (e.g. treaties) often contain soft law obligations (e.g. undertaking to endeavor)

b. Why use soft law?

i. Resolves ambiguities and fills gaps in text → steps in when legally binding norms may be inappropriate, but urgent action required (e.g. when there is uncertainty on how best to address problem)

ii. Allows for more active participation of non-state actors

v. Principal covenants:

1. Int’l Covenant on Civil and Political Rights

2. Int’l Covenant on Eco., Social and Cultural Rights

vi. More multilateral treaties, resolutions, and declarations

1. Typology of states duties found in human rights treaties [187]

a. Respect rights of others

i. Classic negative right: state is not to deprive enjoyment of  rights

ii. Often extends to non-state actors: rights often impose correlative duties on non-state actors (e.g. right to bodily security imposes correlative duty on neighbor not to harm you)

b. Create institutional machinery essential to realization of rights

i. Affirmative duty: e.g. state must implement electoral mechanism in order to ensure right to vote
c. Protect rights/Prevent violations

i. Create an enforcement/judicial system to both prevent violations of rights and to provide remedies

d. Provide goods and services to satisfy rights

i. Provide material goods to rights-bearer through a range of policies (direct and indirect subsidies, broader economic policies, etc.)

e. Promote rights

i. Promote cultural change w/ purpose of alleviating problem (e.g. public education to change attitudes toward women)

ii. Overlaps w/ other duties (e.g. promoting cultural change may prevent violations)

III. Women’s Rights and CEDAW

i. Background to Women’s Rights from Guatemala Report [176]

ii. Idea that legal norms reflect cultural norms → reformers/advocates try to show that change is possible (two-way street? Legal norms change cultural norms, and vice versa?) 

iii. Traditional societies: traditional societies are not static (e.g. not all of them treat women the same) → don’t view them as unable to change

iv. Guatemala:

1. Patriarchical

2. Women’s role in society has largely been codified into law (e.g. women treated worse under adultery laws, husband can object to wife working outside of home)

3. Women steered into home life: subordination → BUT also seen as giving women a strong role in society 

4. Links women’s rights to economic matters: keeping women from working outside of home and treating their income as only supplementary is a means of subordination 
b. CEDAW: binding treaty that grew out of DRAW (general principles)

i. Focus on discrimination

1. Facially, only looks at discrimination → less threatening

2. BUT discrimination is only packaging → as implemented, reaches much farther, incl. into socio-economic rights

a. Art. 1: broadly defines discrimination (“effect” and “purpose”; no state action requirement; “or any other field”)

ii. Art. 2: “take all appropriate measures” to eliminate dx. “w/o delay”

iii. Art. 4: excludes from definition of dx. affirmative action measures for women to ensure de facto equality

iv. Art. 5: “take all appropriate measures” to “modify social and cultural patterns of conduct of men and women” 

1. Telling gov’t to change the way people think

2. Reflects idea that a law against dx. isn’t enough → if culture isn’t changed, then the treaty means nothing

v. Arts. 6-16: demonstrates how focusing a treaty on one specific set of problems allows discrete, disaggregate tx. of different issues
1. State duties: goes beyond “thou shalt not” (negative rights) 

2. Melding of civil-political and socio-economic rights (e.g. Art. 12: eliminate dx. in field of health care)
3. Art. 14: emphasizes that solutions are not to be provided only by central state (e.g. ensure women can participate in self-help groups)

c. CEDAW Committee [192]

i. Body of independent experts: states are willing to cede some development of the law to another body → BUT limits the Committee

1. Meetings: used to meet rarely → now more often

2. Effectiveness of Committee: can’t really enforce CEDAW

ii. Three main functions → big question: since Committee can’t really “enforce” CEDAW, how effective is at influencing states?

iii. Monitoring State Reports and Issuing Concluding Comments [193]
1. Principle function: analyzing state reports

2. How valuable are Concluding Comments?

a. Echoes critiques of NGOs → may have more force coming from int’l body than from NGO

b. Is Committee too diplomatic → or is it still a big breakthrough on state accountability? 

c. Where do they get their information?

i. Dialogue btw states and Committee

ii. But maybe Committee is informed by NGOs as to which questions to ask

iv. General Recommendations [206]

1. Not aimed at a specific state → may reflect information gleaned from collection  of state reports (e.g. survey of measures taken to ensure women’s political rights)

2. Useful for internal understanding of CEDAW → BUT has no real legal status: what is its external effect?

a. Catalyst: bring up these issues and ideas and hope they’re taken up by states and/or NGOs 
v. Views on Specific Petitions [217]

1. Public-private divide: when does a private act mean that a state has violated its obligations?

a. Velasquez [214]: Inter-American Court of Human Rights case re: disappearance of Π by apparently private actors

i. Question: did Honduras violate its obligations under human rights treaty?

ii. Yes: violation was not b/c of act itself but b/c of lack of due diligence to prevent violation or respond to it → states must take reasonable steps to prevent and punish non-state  human rights violations

1. Legal, political, administrative, and cultural measures 

2. Duty to investigate

b. NOTE far-reaching implications of Velasquez: not just a duty to prosecute, but a duty to investigate and other “appropriate” measures

c. Public-private divide is increasingly less of a barrier

i. Willingness of states to subject themselves to various aspects of int’l regime

ii. Cook [221]: important to erase this divide b/c private discrimination is just as important to subjugation of women as public discrimination

iii. Engle [222]: erasing divide leads to ignorance of the fact that many women find protection in privacy (e.g. sexuality) → belief that arguments about protecting culture are really just ways of excluding women from int’l law both relegates women to “private” sphere (i.e. women can only be protected if law extends to private sphere) and belittles women who legitimately defend aspects of culture
2. A.T. v. Hungary [217]: CEDAW Committee views on complaint brought by Π who claimed she had been beaten by husband and that she was not effectively protected by Hungary

a. Hungary’s violations of CEDAW:

i. Law didn’t provide for restraining orders

ii. Criminal proceedings came to no conclusion

iii. Π couldn’t leave home b/c had disable kid and there was no adequate shelter

b. Hungary admitted that it’s protections weren’t adequate and thus instituted reform (demonstrates potential of these reports) → Committee said good, but made further recommendations

i. Specific recommendations: make sure Π is safe, has a home, financial support and legal assistance, and reparations 

ii. General recommendations: take measures to prevent domestic violence, etc.

3. Status of final views?
a. Not legally binding, but may have effect (e.g. Hungary’s response)

i. Strong view: Committee wouldn’t go through all this trouble if it didn’t mean for it to have effect

ii. Not-so strong view: views have moral persuasive value, but only really effective if they’re taken up 

iii. What do they say about role of Committee?

iv. Tribunal? → no: doesn’t just focus on individual

v. More in line w/ broader, catalytic role of Committee: (1) individual justice dimension; BUT also (2) broader systemic focus w/ general recommendations

b. How far should Committee go? → in interest of Committee to get more states to sign on to optional protocol, so might be hesitant to slam states too much

vi. [Aside] Special Rapporteur on Violence Against Women [203]

1. Special Rapp: not binding at all 

2. Highlights deterioration of woman’s situation in switch from communism to capitalism 

3. Breadth of report: doesn’t narrowly focus on issues of violence → looks at general situation of women (e.g. discrimination in the workplace, lack of independent housing) and tries to link this to violence

a. Is this Special Rapp. run amok?

b. OR is it impossible to address this issue w/o taking a broader perspective?

IV. Torture

a. Status of torture: recognized as one of most important human rights, but often violated

i. State torture usually is part of a policy, rather than aberrational

ii. Bi-directional nature of human rights: torture as form of punishment has largely been abandoned → but recently a resurgence of justifications for using torture in other contexts

b. Definition of torture: Convention Against Torture [226]

i. “Severe pain and suffering”: how do you facilitate criminal interrogations w/o crossing the line?

ii. Inflicted by “public official” or someone acting in “official capacity”: who does this include (e.g. private contractors, like Blackwater)?

iii. “Ensure” that torture is illegal, and “undertake” to prevent other cruel, inhuman, degrading acts falling short of torture: weakens obligation, and recognizes inability of states to absolutely prevent all of these acts

c. Bentham [228]: when may torture be OK?
i. Not OK: when it’s just use to punish someone

ii. When it is OK: when it will serve some utility

1. To get someone to do something which he is capable of doing and is in interest of society

2. To get someone to do something which he is probably capable of doing and is of grave interest to society

iii. Ireland v. UK [231]: ECHR case brought by Ireland claiming that UK was torturing Irish people to get information

iv. Sliding scale: difference btw torture and cruel/inhuman is matter of intensity → court doesn’t give real criteria for defining torture

1. UK’s techniques were cruel/inhuman: caused intense suffering and were degrading

2. BUT, although used to extract information, were not of intensity rising to level of torture

v. Historical context of case: Decided early in history of ECHR → court afraid of states withdrawing jurisdiction, so threw UK a bone

d. Committee Against Torture v. Israel [234]: Israeli case

i. Issue: question isn’t whether interrogators have a necessity defense, but whether gov’t can approve ex ante of measures that would be covered by necessity defense

ii. Court: measures approved by Δ (e.g. shaking) constituted torture, and gov’t can’t approve of these ex ante

1. Doesn’t reach question of necessity defense

2. Compromise: absolute prohibition on torture → BUT, recognizing that Israel needs to defend itself, suggests that legislature may want to consider changing laws re: torture

e. Commentators:

i. Levinson [243]: torturers are not sadists, but view themselves as fighting a just war in protecting the state → we can’t avoid giving some legitimacy to these acts w/o imposing strict liability, which we are unwilling to do

ii. Elshtain [244]: prohibition on torture may be over-inclusive by prohibiting “torture-lite” → we don’t want to take risk of making a law that specifically allows torture-lite, but we should work w/ rough rule of thumb that, in certain situations, torture-lite may be OK

iii. Gross [246]: maintain absolute prohibition on torture, but recognize that in extreme cases we might have to torture → by making torture extra-legal and submitting torturers to legal proceedings, we both: (1) force torturer to internalize costs; and (2) force society to take responsibility for torture (by acquitting torturer)
1. Do we trust ability/willingness of state to prosecute torturers?

2. Will this just create a common law of torture, undermining its extra-legality?

iv. Dershowitz [249]: torture warrants → we should submit torture to rule of law b/c: (1) if we’re willing to say that torturers may escape through necessity defense, we should be willing to govern torture w/ rule of law; and (2) relying on necessity defense is unfair to torturers b/c unpredictability

1. Counter-argument: slippery slope → if we regularize torture, we risk people pushing the boundaries

f. Torture in United States [251]

i. Lack of specific prohibition on torture as such:

1. “Cruel and unusual” doesn’t say torture, and applies only to punishment

2. Torture statute only prohibits torture outside of USA

ii. Use of evidence coercively obtained: Rochin: can’t use evidence obtained through methods that offend sense of justice

iii. Torture memos:

1. Bybee memo [253]: limits torture statute by saying: (1) torture must be really severe (e.g. organ failure); (2) torturers must have intended prolonged mental harm; (3) doesn’t constrict prez’s ability to torture as Commander in Chief

2. Comey memo [255]: withdrew Bybee memo: (1) lower level of suffering may constitute torture (e.g. physical “suffering” may constitute torture even if it doesn’t involve “pain”); (2) withdrew portion re: Commander in Chief as unnecessary 
V. Economic and Social Rights

a. Are these really rights?
i. No: treating them as rights undermines enjoyment of individual freedoms (and thus civil-political rights) and justifies state intervention in free markets

1. Are these undesirable things that states don’t have resources to address?  Does that mean they shouldn’t be recognized as rights?  (Rights w/o enforceable duties?)

2. Neier [283]: non-justiciable

a. ESR, as opposed to CPR, require broad social costs → leave economic/security matters to public political process
b. CPR have to be immune from compromise → ESR are going to be applied differently based on context, so need compromise

i. Alston: not so true that CPR are absolute → some resource dependence

c. Certain ESR (e.g. unfair economic distribution) can be addressed through CPR

ii. Yes: at least equal to civil-political, if not more important 
1. Alston: human rights are defined by outrage → are we not outraged by preventable deaths from poverty?

2. States often support equal status of ESR, but fail to enforce them [281]
b. Arguable differences between ESR and civil-political rights [interdependence: p. 275] → see also Kelley [285]: differences btw liberty and welfare rights
	CPR
	ESR

	Justiciable (absolute character; politically non-negotiable; specific)

ICCPR: requires states to develop possibilities of judicial remedies
	Non-justiciable (contingent; politically negotiable; broadly defined)

ICESR: no requirement to develop judicial remedies

Alston: any right will have a core and malleability – no difference btw CPR and ESR

	Immediately applicable
	Progressive in nature

	Libertarian (negative rights)
	Communitarian (positive rights)

	No redistribution of resources
	Redistribution of resources


c. ICESR [273]

i. Art. 2: recognizes that states can only act “to maximum of available resources,” and are to achieve rights “progressively”

1. Achieving ESR too onerous on states to impose hard obligation?

2. Does this devoid ICESR of any meaningful content?

ii. Are ESR only programmatic (fulfilled incrementally through ongoing program): impossible to determine when those obligations should be or have been met

iii. Art. 9: social security → broader than USA system (e.g. encourages local, informal schemes, like extended family, and gov’t fills in the gaps)

d. ICESCR (Committee)

i. Three functions [277]

1. Develop normative content of ICESR

2. Act as catalyst for station action

3. Hold states accountable through review of state reports

4. [No complaints procedure]

e. Problem of resources

i. ICESR makes concession that obligations are tempered by “available resources”

1. Developing countries can’t afford policies that richer countries can

2. Trade-offs: developing countries will be forced to make trade-offs

ii. Weiner [296]: child labor in India isn’t really a result of low-income, but lack of political will to institute compulsory education 

iii. UNDP Report [299]: gov’ts should restructure nat’l priorities in favor of ESR (e.g. decrease military budgets) and restructure priorities within ESR (e.g. allocating resources from general to vocational education)

1. Does this mean that we leave it to the legislature and protecting ESR at int’l level is really about ensuring democracy works?

iv. ICESCR General Comment [302]: “available resources” and “progressive realization” can’t be used to deprive ICESR of all content → minimum core of rights must be accomplished immediately,, and state bears heavy burden of showing that it doesn’t have resources to address these

v. Fiscal policy:

1. Elson [306]: budgets reflect social policy choices and compromises
2. Alston [306]: lack of resources to fix criminal justice system is result of low taxes → Guatemala could easily increase tax revenue w/o overburdening poor people 

f. Is poverty a human right?

i. Is poverty too abstract a concept to be deemed a right?

ii. Is it a right in and of itself, or a reasonable surrogate for denial of other rights (food, water, civil-political)?

1. Campbell [310]: two possible interpretations of extreme poverty:

a. Violation is actually the conduct that caused poverty

b. Violation is failure to act to enable escape from poverty

2. Pogge [311]: poverty is evidence of violation constituting denial of an institutional order in which people can secure the objects of human rights

3. Alston: even if technical legal analysis doesn’t lead to poverty as a per se violation, we must still have a problem w/ the correlation btw poverty and other human rights problems

iii. Alston [309]: 

1. Poverty is almost always violation:

a. Rich countries: definitely violation

b. Poor countries: probably still a violation b/c likely that gov’t failed to reallocate resources

2. States call poverty a violation of human “dignity,” but are reluctant to say that that means it violates human “rights”

g. Justiciability

i. ICESR doesn’t require states to make ESR justiciable (ICCPR does)

ii. Why shouldn’t courts get involved?

1. Ideology: judges are intrinsically conservative, and won’t do what’s needed to give life to ESR [Rajagoapl, p. 326]

2. Counter-majoritarian

3. Lack of institutional competency

iii. If rights aren’t justiciable, are they meaningless?

1. Administrative remedies

2. Legislative responsiveness

3. BUT justiciability is still seen as true test of a right

iv. India

1. Constitutional protection of ESR [321]

a. Fundamental rights: right to life

b. Directive principles: specifically non-justiciable → includes right to livelihood 
2. Olga Tellis [323]: India case brought by people living on streets of Bombay suing to stop eviction as violation of right to life

a. Court interprets right to life as including right to livelihood, which cannot be denied w/o due process of law

3. Ziegler [324]: even though public-interest litigation is big in India and Supreme Court has been active in turning human rights into justiciable rights, its directs directives aren’t always implemented

4. Rajagopal [326]: criticizes court as only being active in favor of developmental rights

v. South Africa

1. Constitution specifically protects ESR, but directs states to “progressively realize” rights through “reasonable” measures “within available resources” [328]

2. Soobramoney [329]: chronic diabetic sues for violation of right to life and non-refusal of medical tx. b/c he couldn’t get dialysis

a. Court says it only reviews for reasonableness, and finds that if it recognized Π’s claim (he didn’t need emergency tx.) it would be much more difficult for state to fulfill its obligation to provide services to everyone b/c of strain on its resources 
b. Rather than closely scrutinizing state’s policies, court adopted a highly deferential basis of review (rational)

3. Grootboom [333]: squatters sue for violation of right to adequate housing when they were evicted and moved to sports field

a. Court again reviews for reasonableness, but this time finds that policy was not reasonable

b. Minimum core: cites ICESCR’s general comment that there is a minimum core of rights that need immediate attention 

i. Minimum core isn’t independent basis of right

ii. Minimum core goes to reasonableness

c. Minimum core here is protection of most vulnerable (homeless) → nat’l housing policy isn’t reasonable b/c it doesn’t provide immediate help to them

4. TAC [339]: HIV mothers sue for violation of right to medical tx. b/c state doesn’t let all medical facilities distribute certain drug

a. Court finds policy unreasonable

b. Court seems highly deferential at first (courts not institutionally competent to determine minimum-core standards; wide range of measures could be adopted by state) → BUT then rejects each of state’s rationales for its policy, and doesn’t seem deferential at all in doing so

5. Political context of Grootboom and Tac: these wars were first won in the streets → court knew that public would be supportive

vi. Bottom-line of justiciability: courts can have a role in relation to justiciable aspects of ESR → question is whether they have techniques/remedies which will enable them to be effective while not being dragged into the nitty-gritty of policy making

VI. The United Nations Human Rights System

a. Sovereignty [700]

i. Domestic sovereignty versus human rights

1. Conflicting provisions in Charter

a. Art. 2(7): non-intervention in matters of domestic jx.

b. Arts. 55-56: obligations to promote human rights

2. Two theories:

a. Self-interpretation: states get to interpret what’s within their domestic jurisdiction

i. New sovereigntists [703]: pick and choose which int’l laws to follow and which to reject

b. Up to UN to determine

i. This view won: hard to cobble together states in favor of self-interpretation, since even though each state wanted to protect itself, they also often wanted to intervene in other states

ii. Apartheid in S. Africa

ii. Current doctrine: if issue is being deal t/w adequately by domestic institutions, then don’t interfere

b. Questions of enforcement: how to judge enforcement of human rights?
i. Enforcement of rights or setting standards?
ii. UN supposed to protect erga omnes human rights or respect sovereignty?

iii. Multilateral enforcement or national enforcement?

iv. Enforcement differs depending on character of the state?

v. Enforcement through sanctions or persuasion?

c. History of UN Human Rights System

i. 1940s: Human Rights Committee: assumption that it would not be country specific, but theoretical/norm development

ii. Apartheid: was easier for int’l community to respond in uniform way b/c S. Africa defended apartheid as a matter of principle, and no one could join in that defense → lead to initiatives that shaped UN system (Comm’n of Inquiry; intrusive fact-finding; proposals for sanctions)

iii. 1950s-60s: argument that only S. Africa was violating human rights to such an extent that intrusive measures were needed

iv. Late-1970s: big push to do something about disappearances in Argentina

1. Argentina prevailed in convincing UN not to take action

2. Response: call for UN to set up thematic investigation into disappearances → precedent for thematic mechanisms

d. Can we really call the UN human rights system a “system”?

i. Not designed as such → developed piecemeal

ii. States are ambivalent about system: happy when it’s working against enemies; not happy when it’s used against them

iii. Much is left to human rights entrepreneurs who push envelope and see how gov’t react

e. Human Rights Council [799]: set up to replace Human Rights Commission

f. Techniques for responding to violations

i. Fact-finding: rapporteurs try to find out what’s happening on the ground

1. Burden of proof

a. Valticos [747]: don’t impose overly formal procedures b/c situations are going to be so different → due process is key

i. Due process: gov’t gets opportunity to respond

ii. Key is providing protections to make your report credible

b. Credible information that warrants further investigation, even if it wouldn’t hold up in court

c. Fraud: many actors on both sides have incentive to lie

2. Terms of Reference: standards set by rapporteurs

a. Nowak [750]: emphasizes freedom of inquiry → state has to give him almost complete access

i. Problem: how do you balance w/ gov’ts legitimate concerns (e.g. nat’l security secrecy)?

b. Terms of Reference are non-negotiable → if states don’t agree to them, rapporteur won’t come [Nowak, p. 750; Russia, p. 753]

ii. Universal Periodic Review [806]

1. Every year Council undertakes review of all countries → response to complaint that UN only looked at a few countries

2. Lot of focus on cooperation; working w/ state; facilitating dialogue; sharing best practices; bringing in all stakeholders

iii. Thematic Special Procedures [765]
1. Most important UN mechanism for responding to human rights violations → Alston: BUT has diffuse effects: very little direct effects, and relies a lot on domestic action
2. Devoted to a theme rather than a state or region → BUT still involves reports/visits specific countries (as related to theme)

a. Grew out of Argentina’s push for thematic look at disappearances: show that lots of countries share this problem, and hope that large number of investigated countries would increase pressure to keep the procedures in check

3. Functions of special procedures

a. Act urgently on information of human rights violation 

b. Respond to allegations that violation has already taken palce

c. Fact-finding missions w/ recommendations and advice

d. Issue broad studies

e. Clarify applicable int’l legal framework

f. Present annual reports to Council

4. Pros and cons [767]

a. Pros:

i. Independent and objective experts

ii. Ability to rapidly respond to violations

iii. Unique link btw gov’ts and civil society

b. Cons:

i. Evolved haphazardly w/ little overall institutional framework; lack of coordination

ii. Under-funded and marginalized

iii. Lack of cooperation w/ states

5. Code of conduct of mandate-holders [Supplement]

a. Three concepts:

i. Independence

ii. Expertise

iii. Accountability

b. Accountability

1. Art. 15: rapporteurs accountable to council

2. Inconsistent w/ rest of code? → most of code is about cooperation w/ states

ii. Rapporteurs resistant to accountability → see themselves as independent experts; afraid that political body of Council will be hijacked by certain states that want to slam rapporteurs

iii. Alson: if rapporteurs held accountable, there should be a formal procedure to review allegations of misconduct → then, it may become political decision by the Council

g. Role of High Commissioner for Human Rights [824]

i. Established in 1990s after 

ii. GA Resolution

1. Doesn’t fully spell out obligations of Commissioner

2. Independence:

a. Answerable to Sec-Gen, and works within framework of UN bodies

b. BUT gives Commissioner some specific duties → flows from resolution, not from Sec-Gen

i. Big question for Commissioner: are you willing to make this legal argument for independence? 

1. Maybe tell Sec-Gen it’s better for you to be independent so you can do heavy lifting

ii. How to balance independence and accountability?

iii. Gaer [825]

1. Pros of Commissioner: independent actor who can react quickly, serve as manager, and enhance visibility of human rights

2. Problem: resolution created office w/ broad range of tasks but little/no resources

3. Effectiveness of post has varied greatly depending on character/preferences of the Commissioner

4. Tension in role of Commissioner:

a. Outspoken: point out violations in order to stigmatize them and demand correction (favored by NGOs)

b. Cooperative: better to work within the system in order to change behavior (favored by intergovt’l bodies)

h. Security Council and Responsibility to Protect

i. When can human rights violations be deemed a threat to int’l peace and security warranting Security Council action?  And does R2P extend to individual states?

ii. Impetus: Rwanda and Kosovo

1. In the background was ineffective Security Council → states and other groups stepped in to fill in the void [Annan, p. 838]

iii. Conditional sovereignty [839]: responsibility to protect lies first within the state → BUT if state is unable/unwilling to fulfill that responsibility, it falls to the int’l community (this report: specifically Security Council)

iv. Evans [Supplement]

1. R2P isn’t just about coercive force (humanitarian intervention) → encompasses broader preventive measures, incl. those falling short of force

a. Idea that int’l community needs to start intervening before use of force would be necessary 

b. Alston: if R2P involves many steps before invasion, then what’s so special about R2P?

2. BUT don’t broaden scope of R2P too much, or else it will lose all legitimacy and support → limit to preventing most extreme cases

v. Heritage Foundation [Supplement]

1. R2P will take away USA sovereignty and place it in hands of int’l community forcing USA to intervene in all range of matters

vi. Alvarez [Supplement]

1. R2P is political compromise: “right” of states to intervene seen as more threatening than “responsibility” to protect people

2. R2P involves fundamental shift in conception of sovereignty: only of “instrumental” rather than “intrinsic” value → danger is that this can be taken too far (e.g. preemptive war), so we need traditional sovereignty to stand up to slippery slope

a. Doesn’t prevent us from asking more specific questions about what states owe to one another (e.g. under Genocide Convention) → worried about more general idea of R2P

3. Better to focus on humanitarian intervention: doesn’t involve reconceptualization of sovereignty → seen as just an add-on to int’l law (like good Samaritan defense → not an obligation for good Samaritans to act) 
VII. Treaty Bodies: ICCPR Human Rights Committee

a. Hierarchy of rights within ICCPR [157]
i. Common formulation: all rights are “equal and interdependent”

ii. Van Boven [157]: there are some fundamental rights recognized within instruments such as ICCPR (e.g. racial discrimination) → these are rights which cannot be derogated from even in times of serious emergency

iii. Meron [158]: recognizing a subset of fundamental rights hurts credibility of human rights law → not clear how you decide what those rights are and what the consequences of the distinction are

b. Reservations and Withdrawal

i. Reservations: GC 24 [886]: lists customary norms which Committee thinks are non-derogable, and says it’s up to Committee to decide whether state reservation violates object/purpose of ICCPR 

1. Nowak [887]: problems: GC gives far too broad list of customary norms w/o making clear distinction btw custom and jus cogens

2. France [887]: rejects GC → treaty-based Committee only has those powers which states give it, so it’s up to states to say whether their reservations are consistent w/ treaty

ii. Withdrawal: GC 26 [888]: once state ratifies ICCPR, the rights belong to the people and thus the state cannot withdraw

1. Alston: might work when it’s a state like N. Korea trying to withdraw → what if it’s a gorilla like USA?

c. Character of the Committee

i. Meant to be non-political: independent experts; institutionalization of human rights proceedings

ii. Real emphasis on domestic implementation 

1. Alston: sovereignty versus int’l enforcement was big debate behind Committee [848] → compromise left lots of issues unresolved which were to later filled in by Committee [849], leading to two competing perspectives:

a. State say “this is not what we agreed to”

b. Response: you can’t discern intent b/c you knew you were leaving things to future elaboration 

iii. Though majority vote, emphasis on consensus (watered down compromises?)

d. Four functions of Committee:

i. State reporting

1. Objectives of state reporting:

a. Facilitating accountability:

i. Creates a human rights record

ii. Involves civil society in holding state to account

1. [850]: Much of value of state reporting is creating a dialogue among stakeholders and then effect at domestic level

iii. BUT federalism may help state to escape accountability

b. To extent it has broad participation, increases legitimacy of the system

i. BUT no way to force states to submit reports [850]

c. Mobilization of shame → question how effective this is

i. Does USA actually pay a price for Committee criticisms?

ii. Does civil society actually become engaged w/ these issues?  (Maybe not in USA, but maybe in other more int’l-focused countries?) Lack of publicity: 850

2. Buergenthal [852]: state reporting isn’t toothless → Committee’s concluding observations should carry weight as authoritative statements on whether state has adhered to ICCPR 

3. USA Case Study [858]

a. Involvement of NGO reports

b. Give-and-take btw Committee and USA over legal interpretations of ICCPR

i. Alvarez [871]: many int’l actors (rapporteurs, committees, etc.) are issuing more specific legal pronouncements → this growing body of soft law is challenging USA interpretation of treaties
c. Concluding Observations: use of words like “regret” and “concern” shows goal of “constructive dialogue”; general and specific recommendations

4. Congo case study: how much should Committee consider context of country in talking about how it has adhered to ICCPR? [872]

5. Is Committee quasi-judicial?

a. Implication: not just a fact-finding expert body → turns more adversarial; trying to lend more force to Committee’s recommendations than there actually is (note: no real enforcement mechanism → just recommendations)

b. “Quasi”: indicates that there’s still a push for constructive dialogue

ii. General comments

1. Alston [873]: 

a. Debates over general comments:

i. Are they authoritative interpretations of ICCPR; advisory opinions; or have no weight at all?

ii. About specific states, or more thematic?

b. Evolution: started out that General Comments were supposed to be the only outcome of examination of states reports → Committee reshaped this to say that GC were separate from response to state’s reports

i. Example of how a vague treaty provision is given meaning by the treaty body 

c. Compromise: GC would be addressed to all states parties and would be based on dialogue w/ various states, not just individual states; emphasizes constructive dialogue

2. Four phases in evolution of GC: Alston: if you have a tenuous power, you should start out cautiously, then slowly ratchet it up

i. 1981-83: consolidation of procedures: general; more procedural and less on substantive provisions

ii. GC 2 [878]: reporting guidelines → reporting shouldn’t just be about state laws, but also actions of all state gov’t bodies

iii. GC 3 [879]: implementation at nat’l level → states not just supposed to respect human rights, but actively enable individuals to enjoy those rights, incl. publicizing rights to public

b. 1984-88: tenuous first steps

i. GC 6 [879]: right to life → non-derogable even in times of emergency and must be liberally read; specifically says desirable to reduce infant mortality, etc.
1. Alston: outlier → controversial b/c it brings in ESR

ii. GC 14 [880]: calls upon states to get rid of nukes

1. Alston: outlier → (1) What does Committee have to do w/ nukes?; (2) Sounds like it’s acting like G.A. (“should” be unlawful, as opposed to “is” unlawful)

iii. GC 16 [880]: privacy → states need to make sure that privacy is protected in computer age; prescribes some fairly specific things for states to do (e.g. right of individuals to request correction of incorrect personal data in personal files)

c. 1989-2000: more expansive post-Cold War period; more sophisticated legal reasoning
i. GC 18 [881]: non-dx → any distinction based on many grounds which has purpose/effect of impairing equal rights; excludes affirmative action; interprets Art. 26 as an autonomous right

1. Alston: very broad definition of dx.

ii. GC 20 [881]: torture → very detailed prescriptions for how states should treat detainees

d. 2000-present: umbrella comments consolidating understanding system as a whole

i. GC 28 [882]: gender equality → ¶5: notes that female subordination ingrained in many cultures and says that states should ensure that cultures aren’t used to justify woman’s rights and should indicate what measures they have taken to overcome those factors
1. Alston: wiggle room for states which do not want to advance woman’s rights too far

ii. GC 31 [883]: nature of general legal obligation under Art. 2 → all branches of gov’t engage state responsibility; states need to change domestic laws that conflict w/ ICCPR (but can do so w/in own legal procedures, e.g. doesn’t need to incorporate ICCPR into domestic law, but desired); explains what effective remedies might be, incl. reparations (which aren’t actually mentioned in ICCPR) 

1. Jurisdiction [889]: ICCPR applies in times of war and to anyone w/in power/control of state, even if on foreign territory

a. Direct response to USA’s argument that its obligations under ICCPR do not reach Guantanamo Bay → note also that ¶ 4 is direct response to USA federalism argument
iii. Individual communications (Optional Protocol) [891]
1. Example of vague provisions interpreted by Committee [892]

2. Characteristics [892]

a. Separate from any domestic judicial proceedings

b. Allegation need not be of a systemic violation

c. No oral hearings or independent fact-finding

i. Committee tends to rely on circumstantial evidence that’s prejudicial to state [894]

d. No public hearings

e. Nothing setting forth legal effect of Views

i. Effect is highly dependent on political context of state involved → BUT even if state dismisses findings, still: (1) provide some legitimacy to issues; (2) support to NGOs; (3) gov’t might act even if it won’t admit it 

ii. Remedies: Committee increasingly specific on measures it believes state should take

iii. Interim measures [896]: controversial: calls on state to suspend action while communication considered

1. States: manipulation of process → tying states’ hands while Committee slowly acts
2. Piandiong [896]: interim measure to not execute Π was ignored by state → Committee says it’s a grave breach of state’s obligations under Protocol to act in bad faith by rendering Committee’s consideration of communication futile, esp. after Committee has asked state not to execute

3. Ahani [897]: interim measure not to deport Π ignored by state b/c it felt Π was terrorist threat → Committee says breach of Protocol: interim measures are essential to Committee’s work, and deportation to torture must be strictly examined

3. Singarasa [904] Sri Lankan decision responding to Committee’s Views that it should provide alternative remedies to Π who was allegedly tortured into confession → court said its unconst. to let Π “vindicate and enforce” his rights through Committee b/c the court, not Committee, has judicial power of Sri Lanka: accordingly, accession to Protocol was in excess of prez’s power

a. Alston: states are worried that Committee is turning into an int’l human rights court, which isn’t what they intended

b. Alston: Committee was set up to fail: this is a non-binding Committee w/ soft powers (not really judiciary) → very likely that states will ignore its views (e.g. won’t stay executions)

iv. Inter-state complaints (states very reluctant to use)

VIII. Regional Arrangements

a. European Court of Human Rights

i. Regional versus universal systems

1. Regional: might be more acceptable to states concerned → OR might go easy on one another, or result in greater animosities btw regional nghbrs

ii. Ambivalence towards establishing ECtHR

1. Concern over domestic sovereignty: UK [934]: concerned that ECtHR will usurp parliamentary sovereignty

2. Safeguards:

a. Could withdraw from jurisdiction

b. Hard to get case into court

c. Council of Ministers exercised degree of political control

3. Now, though, ECtHR is universally accepted and has grown closer to the maximalist approach [936]

iii. Evolution of ECtHR

1. Originally tentative and optional procedure

2. Reforms eventually made it compulsory and more judicial

a. Alston: not really a Supreme Court of Europe → states haven’t accepted this idea and emphasis is on keeping role of states in court very prominent

b. Problem of reform: very cumbersome (e.g. Russia’s refusal to sign on to streamlining reforms → danger of court collapsing under its own weight)

c. Judicial activisim: Ireland v. UK [948]: ECtHR rejected UK’s argument that its non-contesting of violation rendered it moot → court will still discuss the violation b/c its role is also to “elucidate” and “develop” rules of the Convention

iv. Interstate complaints [946]: Not very popular: states reluctant to accuse one another for fear of reciprocation 

v. Exhaustion of remedies

vi. Jurisdiction: biggest issue 

1. Cyprus v. Turkey [948]: question was whether Turkey could be held responsible for breaches in Turkish Republic of Northern Cyprus → court said yes

a. Effective control: jurisdiction wasn’t only held by TRNC → TRNC survived by virtue of Turkish military and other support, so Turkey effectively controlled territory → necessary to avoid black hole in human rights protection

i. Bankovic [956]: black hole refers to fact that people of Cyprus would lose protections they previously enjoyed

b. Exhaustion of remedies: court not willing to say that TRNC courts as a rule weren’t effective, so still hold Π to exhaustion of remedies except for case-by-case analysis → again afraid of creating a vacuum in protection of human rights (maybe trying to shore up TRNC courts, knowing that ECtHR can’t hear every human rights claim?)
2. Bankovic [952]: extraterritorial jx. countries launched missiles as part of NATO that killed Π → this didn’t create jurisdiction; formal interpretation rather than soft human rights interpretation 

a. Territorial jurisdiction: jurisdiction of state (Art. 1) is primarily territorial → even though court normally adopts teleogical interpretation of Convention, this is such an important provision (at the heart of very scope of states’ obligations) that you should interpret carefully 

b. Exceptions to territorial jurisdiction are extraordinary: e.g. when state effectively controls territory of another state (Cyprus)

c. Afraid of saying that anyone adversely affected by state’s actions automatically creates jurisdiction 

d. This is a European system → not enough to argue that not recognizing jx. will deny some human rights protections b/c this isn’t about global human rights, but Europe

3. Issa [957]: Turkey’s incursion into Iraq may have established effective control over portions of territory → question was whether: (1) Turkey effectively controlled all of Ira (no); or (2) Turkey controlled territory in which violations allegedly committed (no)

a. Overall control: question isn’t whether state exercises “detailed control over the policies and actions of the authorities in the area”

4. Al-Skeini [959]: UK case re: deaths in Basra where British troops were operating

a. Majority opinion:

i. Π who died while under physical control of UK: jx., b/c he lost his freedom at hands of UK troops

ii. Π who weren’t physically controlled by UK: no jx. b/c UK not in effective control of Basra

1. UK was an occupier which still had to abide by laws of Iraq: not a civil power, and only there to maintain security and provide support to Iraqi government
2. Under Bankovic, if UK had been in effective control of Basra, it would have had to secure all rights under ECHR → absurd to think this was possible

b. Concurrence: 

i. Rejects latter effective control argument: just b/c UK can’t guarantee all rights doesn’t mean it’s required to guarantee nothing 

ii. Important point is UK is occupier: judge jx. by what UK could control → it definitely could control its use of lethal force, so this should grant jx.

iii. [Concurs b/c he thinks Bankovic blocks his decision]

vii. Margin of appreciation: on many rights, ECHR gives states a margin of appreciation in limiting those rights (“prescribed by law” and are “necessary in democratic society” for prevention of certain interests) , although ECtHR always has final say → question is how wide of margin
1. Doctrine has never been theorized in sophisticated way → introduced usually when you’re in a tight spot

2. Reflects role we think ECtHR should play:

a. Constitutional court: you can appeal any major issue to the court

b. Something softer: stricter on core issues, but otherwise margin of appreciation to state

3. Sexuality cases

a. Handyside [965]: Π alleges violation of freedom of expression when state prevented him from publishing textbooks teaching liberal sex ideas 

i. Margin of appreciation: states are best positioned to determine what’s necessary to protect their interests like morality → question is whether restriction is proportional to legitimate aim pursued

ii. Freedom of expression: essential foundation, but also entails duties on part of individual → court finds that this restriction is within margin of appreciation to protect morality

b. Norris [968]: Π alleges violation of privacy b/c laws outlaw homosexual sodomy → court agrees

i. Harm: living in fear of being prosecuted for private activity

ii. Margin of appreciation: to determine scope must look at both: (1) nature of the aim of the restriction; and (2) nature of activities involved

1. This case involves most intimate aspects of private life → narrower margin

iii. This falls outside of margin:

1. No pressing social need: surveys public opinion and finds that there’s no evidence suggesting that allowing this activity will injure moral standards
a. Fact that some people may not like this activity isn’t enough to warrant restriction

2. Not proportional: any justifications for retaining law are outweighed by great harm done to Π

c. Lustig [972]: Π alleges violation of privacy b/c military investigates and then discharges for homosexuality → court agrees

i. Margin of appreciation: not clear how wide it is → cites Norris (intimate stuff), but wider when it comes to nat’l security

1. Nat’l security: state can “restrict,” but not “frustrate,” right of privacy

ii. Necessity: state afraid that letting gays in military will hurt moral and thus fighting force

1. Biases held by soldiers towards gays cannot, of themselves, justify interference → but court finds it “reasonable to assume” that there will be difficulties in changing policy (letting bias in through back door?)

iii. Proportionality: not proportional b/c court not satisfied that there weren’t other options (e.g. codes and rules such as those used when admitting women/blacks)

iv. Dissent: should have given wider margin b/c of nat’l security concerns → fact that court disagrees that this particular measure was unnecessary shouldn’t be enough

4. Democracy cases: how do you balance democracy/pluralism w/ need to exclude extremists?

a. UCPT [981]: Π alleges violation of freedom of association when Turkey dissolves party → court agrees

i. Margin of appreciation: even though state claims nat’l security, court will apply strict scrutiny → allegedly violated right is at heart of democracy (there can be no democracy w/o pluralism), so any necessity to restrict it must also spring from democracy
ii. Court finds outside margin: (1) doesn’t think party’s program was as threatening as state did (wasn’t advocating separatism); (2) party hadn’t even started activities when dissolved; (3) complete ban on leaders from discharging political responsibility  

1. State can’t hinder political group just b/c it wants to debate in public certain issues

b. Refah [985]: Π alleges violation of freedom of association when Turkey dissolves party → court disagrees

i. Margin: still supposedly strict scrutiny

1. BUT pluralism and democracy based on compromise that some freedoms must be limited in order to guarantee greater stability of country as whole

ii. Court finds within margin: why different from UCPT?

1. Policies: Refah’s policies were incompatible w/ fundamental principles of democracy

a. Plurality of legal systems: (1) threatened role of state as guarantor of rights; (2) possible religious dx.

b. Sharia: incompatible

c. Some Refah leaders advocated recourse to force

2. Timing: it looked like Refah was about to take control of country overnight

3. Most MPs from Refah were still able to serve in Parliament

c. Zdanoka [993]: Π alleges violation of right to stand for election when state prohibits from running b/c it thought she was active member of communist party → court disagrees

i. Margin: very wide margin

1. There are many different ways for states to set up electoral processes → what is unacceptable in one system may be OK in another
2. Implied limitations: right isn’t limited by specific aims like freedom of association → means court will only ask whether it’s arbitrary/disproportional and whether it interferes w/ free expression of opinion of the people
ii. Historical context: Latvia recently came out of struggle for democratic survival in which communist party was linked → reasonable for Latvia to think that it had to exclude members of that party in order to ensure survival 

b. Inter-American System

i. Historical development

1. Post-WWI: Latin America doing pretty well and wants to build strong conceptual background on human rights

a. Regional mechanism: (1) assert Latin American perspective on rights; (2) establish some distance from USA

b. Mirrors UN: OAS Charter (vague human rights provisions) → Declaration (explaining human rights) → [later] American Convention (kind of like ICCPR)

2. Cold War: UN system is frozen → lots of action in American system (response to Castro in Cuba)

a. 1959: Inter-American Commission: main objective wasn’t to investigate complaints but to document gross, systemic violations and exercise pressure to improve general condition of human rights → within this context “took cognizance” of individual complaints [1024]

3. 1965: USA intervention in D.R.: another impetus to development

a. Resolution XXII: let Comm’n “examine” individual complaints → Comm’n continued to put emphasis on looking at systemic violations: allocation of resources; saw itself more as a body w/ political task to influence states rather than serve as judiciary

4. 1969: American Convention: creates Court of Human Rights

a. Individual complaint procedure begins w/ Comm’n

i. Medina [1023]: Comm’n ill-suited for quasi-judicial role: hx.; lack of resources

5. 1970s: transformation of system: Comm’n starts to use individual complaints to demand visits to states

a. After Convention comes into force in 1979, consideration of individual complaints has played increasing role
ii. Historical development: Differences w/ European System [1020]

1. Lots of experience w/ authoritarian/military gov’ts

2. Weak/corrupt judiciaries

3. Large-scale practices of torture, disappearances, executions

a. Harris [1028]: universal condemnation of the types of violations dealt w/ means system hasn’t really had to deal w/ questions of American standards/cultural relativism

4. States of emergency quite common

iii. Two instruments [1022]: 

1. American Declaration: similar to UNDHR, except unique in that it sets out duties of citizen

a. Binding? [1029]: USA said no: just hortatory  → Court’s A.O.: says Dec’l binding as an authoritative interpretation of OAS Charter → this is way for Court to hold USA to account even though USA hasn’t ratified Convention 

2. American Convention: similar to ICCPR w/ differences; general provision on ESR (“undertake to adopt measures . . . w/ view to achieving progressively”)

iv. Enforcement of court’s judgments: heavily reliant on OAS G.A. to enforce → G.A. is very unlikely to do anything about it: states probably will pay monetary damages and nothing else 

v. Court’s judgments

1. Velasquez [1042]: Π alleges that he was arrested, tortured, and then disappeared by Honduras → Court agrees

a. Due diligence (most famous aspect of case): doesn’t matter if Π can’t prove direct state involvement → Honduras was under obligation to exercise due diligence to prevent others from committing violation of disappearances 

b. Melding of individual and systemic aspects of violation: in light of policy of disappearances either supported or tolerated by Honduras, disappearance of particular Π can be proven through circumstantial/indirect evidence or logical inference 
i. Standard of proof: not the same as in domestic courts: Court applies lower threshold of proof

ii. Not fair to impose higher burden of proof on Π when the state controls the evidence

c. Disappearance’s violations of human rights: (1) arbitrary deprivation of liberty; (2) prolonged isolation is cruel/inhuman tx; (3) secret execution w/o trial, concealment of body, and impunity violates right to life

2. Sawhoyamaxa [1049]: Court finds that Paraguay violated right to property and right to life by denying indigenous people to enforce rights over their lost traditional lands
a. Wrinkle: the lands have passed on to innocent third parties

b. Convention doesn’t mention anything about rights of indigenous people: is Court broadly extrapolating?

i. Court says no: this is in context w/ other agreements by Paraguay re: indigenous people

ii. Alston: but this is still radical interpretation of Convention

c. Right to property: court says that right to this particular property is essential to indigenous people, both b/c it provides means of survival and b/c it is so ingrained as part of their culture

d. Right to life: by denying them access to their lands, Paraguay is responsible for indigenous people living in dangerous conditions on the street

e. Court says it’s not going to tell state what to do as to how to resolve competing property claims → but then court goes on to list range of broad structural remedies
i. Give land to indigenous: purchase, condemn

ii. If state can’t figure out a good way of doing that, then must give indigenous alternative land

iii. Alston: is this proper role of court?  Should court be taking into consideration budgetary implication of its decisions for states?  

3. Miguel Castro Prison [1057]: court finds violation of right to life from extrajudicial killings in prison → what remedies does court provide?

a. Structural changes: court is pretty lenient → pretty much just tells state that it has to carry out effective criminal proceedings and do what’s necessary to make sure investigations go forward

b. Trivial matters: court is more proactive on trivial matters such as building a monument to the victims as a public acknowledgment of human rights violation 
IX. International Humanitarian Law

a. Main goal: protecting non-combatants

b. Geneva Protocol I [561]: customary law → prohibits direct or indiscriminate attacks against civilians and requires military forces to take all reasonable measures to avoid unnecessary civilian casualties
i. Art. 48: Basic Rule → direct operations only against military objectives/combatants

ii. Art. 51: Protection of Civilian Population → attacks directed at civilians and indiscriminate attacks are prohibited, BUT: (1) attacks which may cause incidental loss of civilian life may be OK if not excessive to concrete/direct military advantage expected; (2) presence of civilians don’t shall not be used to render military objectives immune (e.g. civilian shield)

iii. Art. 52: General Protection of Civilian Objects → military objectives = make an effective contribution to military action and whose destruction, etc. offers definite military advantage; presumption against objects normally dedicated to civilian purposes (e.g. church)

iv. Art. 57: Precautions in Attacks → limits precautions to what is “feasible”; advance warning “unless circumstances do not permit”

c. International Armed Conflict: Geneva Conventions; Protocol I; grave breaches

i. Reisman [566]: problem is that any democracy will act the same way: it will try to avoid elective military action, and when it cannot, it will use force that provides maximum safety to its own forces → so democracies will always err against humanitarian concerns b/c of political pressure

ii. Qana incident [554]: Israel bombed UN compound in Lebanon in response to missiles coming from nearby mortar, killing non-combatants who had fled there after bombing started → questions: (1) was this an accidental bombing, or deliberately targetted?; (2) were combatants (Hezbollah) using the compound as a shield? 

1. UN Report [555]: examined evidence and found that, though couldn’t be certain, unlikely that the bombing was accidental → implication is that Israel intentionally targeted compound

a. Looking at evidence (two concentrations of attacks; use of proximity fuses [anti-personnel] mostly in UN compound; eyewitness accounts), believed that Israel had shifted weight in fire from mortar to compound → implication that it decided to start firing upon UN compound after it found that Hezbollah went in there

b. Nature of UN engagement: small contingent of peacekeepers w/ unclear role → Israel criticized UN for making itself complicit by not keeping Hezbollah out, but did UNFIL really have the capacity to do so?  Should that matter? 

i. Alston: UNFIL’s failure doesn’t justify Israel’s reprisal → fear of chilling effect: do we want UNFIL to refuse to accept refugees for fear of also letting in some combatants? 
c. Diplomatic: report reaches “no clear conclusion” → does the report matter then?

i. Should there be some adjudicative mechanism for IHL violations? → in some ways, human rights system comes in to fill in vacuum

2. Intent: should it matter whether Israel erred in mapping?

3. How to deal w/ irregular forces taking shelter in protected places?

a. Maybe problem was that Israel didn’t take due diligence to see if civilians are there (Israeli response, 559: Israel denied knowing that it knew civilians had taken shelter)

b. Shields may not render immune from attack, but Israel still has to be sure not to fire indiscriminately/weigh proportionality

4. Proportionality: Reisman [566]: equation is complicated → suggests there is always a thumb on the scale in favor of civilians (e.g. if sniper in a hospital, defender is obligated to use more discriminating methods even if it means more losses)

iii. NATO bombing in Kosovo [568]

1. Kosovo Comm’n [568]: critical of NATO

a. Flying at high altitudes: NATO trying to avoid its own casualties from Yugoslav air defense systems → but limited its ability to ensure that targets were military

b. NATO’s expansion of targets to military-industrial infrastructure, media, bridges → political fallout: looked more like NATO was attacking Serbian people 

c. NATO did make substantial efforts to avoid civilian casualties, but serious mistakes were made

2. Amnesty Int’l [569]: criticizes NATO’s “zero casualty war” approach for making it impossible for it to distinguish btw civilian and military targets, and declared unlawful NATO’s attacks on certain installations that Amnesty felt were civilian

3. ICTY [570]: declines to deeply investigate or prosecute NATO

a. Why? → law is unclear and unlikely to get sufficient evidence

i. Ronzitti [573]: criticizes: (1) ICTY’s purpose is to clarify the law, so non liquet isn’t a good excuse; (2) overly pessimistic on getting evidence
ii. Alston: no excuse for not investigating → BUT ICTY has prosecutorial discretion

b. Influenced by changing nature of war: (1) lines between civilian/military are being blurred (e.g. media components may become legitimate military objectives when used as integral part of war effort) → not clear that NATO was acting illegally; (2) may not be feasible to remove civilians from area of military objectives

c. Politically motivated? 

d. Internal Armed Conflicts: Common Art. 3

i. Instruments

1. Common Art. 3 [576]: 

a. Relatively simple set of basic principles

i. Alston: still pretty demanding

b. Doesn’t explicitly criminalize, and not part of grave breaches

2. ICTY statute [578]

a. Art. 2: int’l; grave breaches regime

b. Art. 3: int’l and internal, incl. Common Art. 3

ii. Why are states reluctant to apply IHL to internal conflicts?

1. If you apply humanitarian law to internal armed conflicts, you risk greatly intruding on state sovereignty and the ability of the state to protect itself from brigands/criminals → also afraid that it will lend legitimacy to those who seek to undermine the state [577]
2. Reciprocity: int’l IHL works b/c there is reciprocity btw states → falls apart when dealing w/ internal conflicts [581]

iii. Background to Tadic
1. Bosnian conflict: after Bosnia declares independence from Yugoslavia, fighting btw Bosnian Muslims/Croats and Bosnian Serbs

2. Milosevic: want to create Serb-dominated Yugoslavia, including parts of Bosnia/Croatia

3. Yugoslav army (JNA) assists Bosnian Serbs

4. 1992: UN demands JNA withdraw from Bosnia → FRY kind of does that by withdrawing all non-Serb JNA soldiers and then what was left became VRS
a. BUT links btw VRS and FRY remained: many officers in VRS were from JNA, and FRY continued to pay salaries and provide support

iv. Decision on Application of Humanitarian Law in Internal Armed Conflicts [579]

1. ICTY tries to blur distinction btw law applicable in internal versus int’l conflicts → seen as grab for power by many states

a. Switch from sovereignty to person oriented approach

b. Outlines many principles of int’l armed conflict law that have been extended to internal armed conflicts

c. Also says Tadic can be held criminally responsible, regardless of whether it was internal or int’l 

2. ICTY responding to belief that IHL has largely been unenforceable → wants to make sure there’s no black hole, and seize the opportunity to begin to enforce IHL

v. Decision on Attribution [584]: ICTY rejects Nicaragua’s “effective control” test and adopts “overall control” test → finds FRY had “overall control” of VRS

e. Law of Occupation

i. History: grows out of Westphalian principle that you no longer conquer other states → you only occupy for limited purposes

ii. Instruments:

1. Hague Convention IV [589]: protection of belligerents

a. Occupied territory: actually placed under authority of hostile army

b. Occupant: “take all measures in his power” to restore/ensure public order and safety, while respecting laws of the country

2. Geneva Convention IV [589]: protection of civilians

a. Art. 49: no deportation/transfer of populations in or out of occupied territory (though may temporarily evacuate for security/imperative military reasons)

b. Art. 53: prohibition on destruction of property → military necessity exception

iii. States don’t like to be seen as occupiers b/c they don’t want to take on all of these responsibilities 

1. Transformative occupation [602]: goals of occupation have evolved towards restructuring the occupied territory

iv. Israeli Wall Case [591]: ICJ A.O. finding that: (1) Israeli settlements are illegal; and (2) Israeli wall is illegal

1. Applicability of human rights law: human rights law remains in force during times of armed conflict, incl. as applied to occupied territories, except when states derogate, e.g. through ICCPR Art. 4

a. Court: applies human rights law such as self-determination, ESR

2. Violation of deportation (IHL) and self-determination (human rights)

a. Establishing settlements in occupied territory

b. Wall incursion into occupied territory

c. Radically changing demographics by encircling some populations; encouraging departure of Palestinians

3. Other human rights violations: liberty of movement, right to work, health, education, standard of living

4. Military necessity?

a. Notes that most of violated provisions don’t provide for military necessity 

b. Not convinced that the wall was necessary to achieve security objectives

5. Higgins opinion [596]: court ignores the nature of the whole conflict (both Israel and Palestinians are attacking each other) → wall isn’t violation of self-determination: real violation is that neither side is willing to move forward 

6. Buergenthal dissent [598]: ICJ shouldn’t have considered this case → no real examination of the facts of military necessity

a. Should ICJ have ruled?  Was this a political maneuver by G.A. against Israel?

v. Beit Sourik [599]: Israeli decision finding that parts of the wall caused harm disproportional (e.g. wall cutting off farmers from access to their land, denying right of property and freedom of movement) to security benefits, while others weren’t

1. Difference btw ICJ and Israel: treatment of military necessity

a. ICJ: 

i. Limits relevance of exception → not applicable to all of IHL

ii. Decides the case w/o a lot of facts on military necessity: court criticized for making Israel’s arguments for itself

b. Israel:

i. Everything hinges on military necessity

ii. Lots of deference to Israeli army

iii. Says wall is legitimate, but looks very carefully at proportionality

X. International Criminal Court

a. Coherence: ICC isn’t concerned about difference btw humanitarian/human rights law, or int’l/internal armed conflicts → brings coherence to human rights regime

b. Historical background

i. Efforts formalize Nuremburg by setting up a court

ii. First step: drawing up list of crimes → states dragged their feet for decades

iii. Impetus for movement:

1. Failures of int’l community in Yugoslavia and Rwanda

2. End of Cold War made it feasible

3. USA decided to at least not block the court

a. USA opposition: (1) afraid of USA soldiers being dragged into court by its enemies; (2) ICC and ICC prosecutor is unchecked power [1302]; (3) USA will be reluctant to engage in peacekeeping for fear of liability [1302]

b. Compromises:

i. Complementarity: ICC won’t prosecute unless state is unwilling/unable to genuinely investigate/prosecute

ii. Art. 12: preconditions to exercise of jurisdiction

1. USA: only wanted jurisdiction if nat’l gov’t had ratified the treaty

2. Treaty also includes: state on the territory of which crime was committed

c. USA signed but didn’t ratify, and then unsigned

i. BUT USA has eased off of forcing states to sign Art. 98 agreements (i.e. won’t hand over USA citizens to ICC)

iv. ICC Statute

1. Three big issues:

a. Who should consent to prosecution

b. Who can initiate investigation/prosecution

c. Relationship btw ICC and nat’l courts

2. Is this a “human rights” statute?

a. Seems very IHL focused

b. BUT, even if the crimes are seen through lens of IHL, they use standard human rights language  (also broad language of Art. 7 (h) and (k))

3. Art. 7: crimes against humanity

a. Comes out of IHL context (i.e. crimes in war) → BUT statute doesn’t say this: leaves open possibility that such crimes can be committed absent war

b. Limits crime to acts “committed as part of widespread or systematic attack” → indicates that this isn’t just a normal human rights violation

4. Art. 8: war crimes

a. Grave breaches regime

b. Customary law

c. Includes Tadic provision: armed conflicts not of int’l nature

5. Art. 12 and 13: exercise of jurisdiction → big issue

a. Original proposal was broader (incl. state of victim and of custodial state)

b. Referral by state parties: does this let them avoid having to develop their own domestic judicial systems (i.e. can just send things to ICC)?

6. Art. 15: prosecutor → can draw on any available sources of information (unlike human rights → almost always a debate over limiting proper sources of information)

7. Art. 16: lets Security Council defer prosecution (compromise to concerns that ICC will be too independent)

a. NOTE: USA refuses to let Sec. Council defer prosecution of Bashir → precedent?

8. Art. 17: complementarity 

9. Art. 28: does this get rid of head of state immunity 

a. Dilemma: how to arrest official (e.g. Bashir)

XI. Anthropological Perspectives

a. Starting proposition: human rights has assumed a position of dominance in int’l discourse: no longer a way of challenging the mainstream → it is the mainstream

b. Cultural critiques of human rights: 

i. Cultural/ethical relativism

1. Contradiction in terms to suggests that there can be a “universal” system of human right s→ everything is relative to individual societies

2. NOTE: relativism arguments seem to have fallen by the wayside → either growing dominance of human rights discourse has pushed them out, or the critics have just stopped engaging

ii. Imperialism critique: this is just another way for the West to foist its values on others

iii. Insensitivity critique: human rights law is promoted in a way that’s insensitive to local cultures

iv. NOTE: human rights proponents tend to simply ignore these critiques

c. Anthro. Assoc. Statement [528]: human rights of individual can only be achieved through context of his society → individual personality is defined by collective

i. Do human rights treaties address the concerns of noting particularities of cultures?

1. “Available resources”

2. “Margin of appreciation”

ii. Assoc. sees drafting of UNDHR as inherently imperialistic 

d. An-Na’im [531]: human rights advocate have to work within framework of Islam to be effective in Muslim world → BUT this doesn’t mean they have to submit to certain cultural beliefs: they can reshape interpretation of Sharia in order to make it fit human rights values

i. Is there a way of reconciling modern human rights law and traditional Islam?

1. An-Na’im reinterpreting Islam just to get what he wants?

2. Treating Muslims like “slow kids”? → we can only talk to you in terms of your religion → but this assumes that religion is an unsophisticated basis for dialogue

ii. Emphasizes significance of trying to work through culture → but how feasible is this when dealing w/ deeply rooted religions/cultures?

e. Merry [Supplement]: in order for human rights to be effective, needs to be translated into local terms and situated in local contexts → activists serve as intermediaries

i. Main thrust: move away from idea that culture is fixed → many cultural practices are actually arbitrary, and culture is always fluid and evolving

1. Criticizes common view that “traditional” means bad (e.g. bulubulu might actually be good in certain situations → CEDAW erred in not just considering whether it’s appropriate in cases of rape, but whether it’s appropriate at all)

ii. Description of top-down or bottom-up human rights?

1. Top-down: how can we better communicate transnational values to local societies 

2. Or top-down w/ regard to norms, but bottom-up as to means?

