international arbitration outline 

EXAM

· Fact patterns: identify what is at stake.  As the arbitrator/ court/ counsel, issue a ruling. Make the arguments for both parties, then lay out a coherent position of your own. 

· Write a certiorari petition and cert opposition.  Goal: pursuade a court to take or refuse a case because an issue is important/irrelevant, and besides, the court below got it badly wrong/right.  Has the issue at hand  been resolved adequately in the fabric of the law?

· Structure: List of the parties, statement of facts, questions presented, reasons why cert should be granted
· As the lengthy Statement of Facts reveals, the [x] courts grappled with [x issue] at nearly every stage of the [arbitral?] proceedings.  The compelling nature of this case provides this Court with an ideal vehicle to ensure that the [x court] takes into account [x] goal of international arbitration.

· This Court must enforce [x] guarantees – especially in cases of [y] – with particular zeal. It is impossible to reconcile the [x court’s]  decision with [x case’s] explicit recognition...

· [x case] stands in stark contrast to [y case].

· The force of arbitration is lost if a party believes that an award...

· For several reasons, [x] case is a particularly appropriate vehicle for rejecting the [lower court’s] assessment of [y].  First, the facts surrounding [x] are [compelling and undisputed]. Second… third…

· This Court should grant certiorari either to clarify [x] or simply to correct the error the [y court].

· The Court should grant certiorari to ensure the [x court’s] compliance with [z case]. 

· Respectfully submitted, Stephanie Morin, Counsel to …
· Policy question: amendment to a treaty is proposed, write a critique for your president/ foreign minister 

· NO investment law on the exam 

Advantages and potential of International arbitration

· International arbitration provides an additional dispute resolution regime.  Steven’s dissent in Mitsubishi mocks the idea that arbitration = world peace, but in truth, a reliable dispute resolution system, equipped with fair and neutral adjudicators, can significantly contribute to better relations between different states, cultures, societies…  More broadly, law can be used to secure reliable relations.  Arbitration is a contribution to a more just society because moderating power is helpful. 

CLASS 1: Introduction

1) Three key questions:

a) Autonomy of arbitration agreement?

b) Jurisdiction to determine jurisdiction?

c) Applicable law to contract and/or proceedings?

2) New York Convention 

Goal: Facilitate enforcement of arbitral wards internationally

Art. 2(1): Each contracting state shall recognize an agreement in writing under which the parties undertake to submit to arbitration all or any differences which have arisen or which may arise between them in respect of a defined legal relationship, whether contractual or not, concerning a subject matter capable f settlement by arbitration.

Formation and validity 
Art. 2(3): The court of a Contracting State, when seized of an action in a matter in respect of which the parties have made an agreement within the meaning of this article, shall, at the request of one of the parties, refer the parties to arbitration, unless it finds that the said agreement is null and void, inoperative or incapable of being performed. 

Grounds for countries to refuse enforcement and recognition of international arbitral awards

Art. 5  

1: Recognition and enforcement of the award may be refused, at the request of the party against whom it is invoked, only if that party furnishes to the competent authority where the recognition and enforcement is sought, proof that:

(a) [Formation and validity] The parties to the agreement referred in article II were, under the law applicable to them, under some incapacity, or the said agreement is not valid under the law to which the parties have subjected it or, failing any indication thereon, under the law of the country where the award was made; or

(b) [Due process] The party against whom the award is invoked was not given proper notice of the appointment of the arbitrator or of the arbitration proceedings or was otherwise unable to present his case; or

(c) [Consent – jurisdiction] The award deals with a difference not contemplated by or not falling within the terms of the submission to arbitration, or it contains decisions on matters beyond the scope of the submission to arbitration, provided that, if the decisions on matter submitted to arbitration can be separated from those not so submitted, that part of the award which contains decisions on matters submitted to arbitration may be recognized and enforced;

(d) The composition of the arbitral authority or the arbitral procedure was not in accordance with the agreement of the parties, or, failing such agreement, was not in accordance with the law of the country where the arbitration took place; or

(e) [Award was set aside] The award has not yet become binding on the parties, or has been set aside or suspended by a competent authority of the country in which, or under the law of which, that award was made. 

2:  Recognition and enforcement of an arbitral award may also be refused if the competent authority in the country where recognition and enforcement is sought finds that:

(a) [Subject matter arbitrability] The subject matter of the difference is not capable of settlement by arbitration under the law of that country; or

(b) [Public policy] The recognition or enforcement of the award would be contrary to the public policy of that country. 

3) Advantages and disadvantages of arbitration generally

a) Arbitrability section 

b) Positive Software Solutions dissent

CLASS 2: The Arbitration Agreement – Autonomy of the arbitration clause

RULE: Arbitration clauses are severable from the underlying contract and unless there was fraudulent inducement/ duress/ duress in the arbitration agreement ITSELF, the agreement is valid and enforceable. 
*Argument for separability: 


Leading rules, conventions and decisions


Consent pf parties – implicit or explicit


Rationale of separability: federal public policy in favor of arbitration.  

*Argument against separability:


Formation/ validity issues: fraud, unconscionability, duress, fraudulent inducement of arbitration agreement itself, illegality


Public policy
*Text of arbitration agreement: is it broad? (Concurrence in Premium Nafta)

1) Separability doctrine

a) Arbitration agreements, even though included in and closely related to an underlying commercial contract, are separable and autonomous agreements. The separability doctrine is specifically provided for by leading institutional arbitration rules and by judicial decisions form many jurisdictions.  It follows that the governing law of the arbitration clause may be different from the underlying contract.   

i) Texas Overseas Petroleum Co. v. Libyan Arab Republic: “The principle … of the autonomy or the independence of the arbitration clause… has been upheld by several decisions of international case law.”   

ii) New York Convention: The principle of autonomy is implicit in the language of Article 2(3): “The court… when seized of an action in a matter in respect of which the parties have made an agreement within the meaning of this article [i.e. an agreement “under which the parties undertake to submit to arbitration . . .”], shall . . . refer the parties to arbitration, unless it finds that the said agreement is null and void, inoperative or incapable of being performed.” 

iii) UNCITRAL Model Law: Art. 16: An arbitration clause which forms part of a contract shall be treated as an agreement independent of the other terms of the contract. A decision by the arbitral tribunal that the contract is null and void shall not entail ipso jure the invalidity of the arbitration clause.

iv) ICC rules: Very important rules, wide geographic reach, commonly accepted even among states; the ICC court doesn’t decide any cases but will decide some preliminary issues.

(1) Art. 6(4): Unless otherwise agreed, the Arbitral Tribunal shall not cease to have jurisdiction by reason of any claim that the conduct is null and void or allegation that it is non-existent, provided that the Arbitral Tribunal upholds the validity of the arbitration agreement.  The Arbitral Tribunal shall continue to have jurisdiction to determine the respective rights of the parties and to adjudicate their claims and pleas even though the contract itself may be non-existent or null and void.
b) Rationale: The parties’ agreement to arbitrate consists of promises that are distinct and independent from the underlying contract.  

i) Express consent: One possible source for the separability doctrine is the parties’ express agreement. This occurs most frequently where an arbitration agreement incorporates institutional rules – like the UNCITRAL or ICC arbitration rules – which expressly provide that an arbitration clause is separable from the parties’ underlying contract. 

ii) Implied consent: The separability doctrine can also be justified on grounds of party intent even where institutional rules (and the arbitration agreement itself) do not expressly provide for such a result.  (Texaco!) Why? 
(1) First, parties usually intend to require arbitration of any dispute not otherwise settled, including disputes over the validity of the contract.  

(2) Second, without the separability doctrine, it would always be open to a party to an agreement containing an arbitration clause to vitiate its arbitration obligation by declaring the contract void.  The separability doctrine is necessary in order to prevent challenges to the existence, validity and continued effect of the underlying contract from derailing the entire arbitral process.

2) RULE

a) In order for the arbitration agreement to be judged invalid, there must be a LACK OF CONSENT of one party to sign the arbitration agreement itself (for instance, either outright fraud or fraudulent inducement to sign BOTH the contract AND the arbitration agreement).   

b) Counterarguments to autonomy of arbitration agreement involve formation and validity issues
i) Justice Black’s dissent in Prima Paint
(1) If an agreement contains an obligation to arbitrate disputes arising under it, but the agreement is invalid or no longer in force, the obligation to arbitrate disappears with the agreement of which it is a part.  If the agreement was never entered into at all, its arbitration clause never came into force. 

(2) DUE PROCESS: Separability doctrine Insulates the agreement from judicial review. (Also see argument of parties in Premium Nafta – separability infringes on the right of access to a court for the resolution of disputes.)

(3) SEE FORMATION / VALIDITY SECTION

3) The Arbitration Agreement: Still Autonomous? Leboulanger

a) Definition: The principle of autonomy ensures the parties’ intent to arbitrate any disputes which arise out of their contractual relationship without undue court interference, notwithstanding a party’s challenge to the validity of the contract or the arbitration agreement it contains.  It is considered that once parties have validly given their consent to arbitration, the obligation to arbitrate survives because it is separable from the rest of the contract. 

b) Rationale 

(1) When the arbitration agreement incorporates institutional rules – like the ICC, the UNCITRAL or the LCIA Arbitration Rules – which expressly provide that an arbitration clause is separable from the parties’ underlying contract, then the autonomy could equally be justified on the basis of the parties’ express agreement. 

(2) It could also be argued that the security of efficient international business practices implies that parties from different legal traditions would have their expectations fulfilled in that any disputes would be solved in a neutral, non-national arbitral forum, regardless any challenges to the validity of their underlying contract. 

c) 2 consequences
i) First, the arbitration agreement should remain unaffected by the fate of the main contract, that is its possible nullity, termination, or non-existence and secondly, the arbitrator should have jurisdiction to rule on any complaint relating to the existence or the validity of the main contract as long as there are no grounds for declaring the arbitration agreement invalid.  The landmark Prima Paint decision is generally credited with making the separability doctrine US law.  The doctrine also reaffirmed in Buckeye Cashing.

ii) The substantive law governing the formation or the validity of the arbitration agreement may be different from that governing the underlying contract. 
4) All Union Foreign Trade Ass’n v. JOC Oil Co. Ltd., 1994

a) FACTS: JOC took delivery of 33 oil shipments without paying for them.  Following JOC’s nonpayment, All Union initiated arbitration under their agreement’s arbitration clause.  

i) JOC: JOC replied by claiming that the purchase agreement had not been executed by 2 authorized representatives of All Union and therefore was void under Soviet law.  JOC also alleged that as a result, the arbitral tribunal lacked competence to adjudicated the dispute because the arbitration clause was null and void.  

ii) All Union: All Union claimed that even if the sales agreement were null and void due to the Soviet req, the arbitration clause was separable and the law applicable to that agreement did not require 2 signatures to be valid.

b) OUTCOME: For All Union.

i) Arbitration clause is autonomous

(1) “The Rules … do not require that [an arbitration agreement] be expressed in an independent document signed by the parties.  This provision of the Rules does not depart from Art. II(2) of the NY Convention of 1958, in which it is stated that, an agreement, establishing the arbitration procedure for hearing disputes, ‘shall include an arbitral clause in a contract or an arbitration agreement, signed by the parties or contained in an exchange of letters or telegrams.” “By virtue of its procedural content and independently of the from of its conclusion, the arbitration agreement is autonomous in relation to the material-legal contract. An arbitration clause, included in a contract, means that there are regulated in it relationships different in legal nature, and that therefore the effect of the arbitration clause is separate from the effect of the remaining provisions of the foreign trade contract.” 

ii) Parties treated the contract as valid!

(1) During the course of the hearing of the case, it was established that during along period of time, both parties considered the contract as valid and moreover, to a significant degree, fulfilled the contract.  

5) Texaco Overseas Petroleum co. et. al. v. Libyan Arab Republic, 1977 
a) OVERVIEW: In 1973/74, Libya promulgated 2 decrees purporting to nationalize all of the rights, interests and property of 2 international oil companies in Libya.  

i) Texaco: Texaco demanded compensation on the basis that under IL, prompt, adequate compensation in exportable currency is required, and requested the President of the ICJ to appoint a sole arbitrator to hear and determine the dispute.  

ii) Libya:  Libya contended that the dispute was not subject to arbitration because the nationalizations were acts of sovereignty. Libya argued that UN resolutions on permanent sovereignty over natural wealth and resources confirmed the sovereign rights to nationalize its natural resources and that the resolutions provide that any dispute related to nationalization or its consequences should be settled in accordance with the domestic law of the state concerned.     

b) OUTCOME: For Texaco.

i) Autonomy of arbitration agreement
(1) The principle to which it is appropriate to refer in this matter is that of the autonomy or the independence of the arbitration clause.  This principle, which has the consequence of permitting the arbitration clause to escape the fate of the contract which contains it, has been upheld by several decisions of international case law.  

(2) Court of Cassation: “In matters of international arbitration, the arbitration agreement, concluded separately or included in the judicial act to which it is related, always has, except in exceptional circumstances, a complete juridical autonomy excluding it from being affected by an eventual invalidity of that act.” 

(3) Parties consented to the arbitration agreement.  They “expressly provided that, whatever the fate of the Deeds may be, in case a dispute arises recourse must be had to arbitration.”

ii) Jurisdiction to determine jurisdiction
(1) “It is for the Sole Arbitrator… to render a decision on his own jurisdiction by virtue of a traditional rule followed by international case law and unanimously recognized by the writings of legal scholars.  International case law has continuously  confirmed that arbitrators are necessarily the judges of their own jurisdiction…”   (“jurisdiction of necessity” argument.)

iii) Consensual nature of arbitration 
(1) “With respect to the jurisdictional nature [of arbitration], … the arbitrator is vested with the duty of stating the law and in so doing by resolving the dispute which has been submitted to him, but also with respect to the contractual nature if one considers the origin of the arbitrator’s duty which is found directly or indirectly in the agreement of the parties.” 

(2) Customary rule and & textual argument: “Not only a customary rule, which has the character of necessity, derived from the jurisdictional nature of the arbitration, confirmed by case law more than 100 years old and recognized unanimously by the writings of legal scholars, but also the terms themselves of the clause by virtue of which the Sole Arbitrator has been appointed, require that the Sole Arbitrator should be competent to decide his own jurisdiction.  

6) Prima Paint Corp. V. Flood Conklin Manufacturing Co., 1967

a) OVERVIEW: One week after signing a consulting agreement with Prima Paint, F&C filed a backruptcy petition.  Prima Paint thereafter withheld amounts payable under the agreement and notified F&C that it had breached the contract by fraudulently representing that I was solvent.  F&C then served a notice of intention to arbitrate. 

b) Key question: Does fraud in the inducement of an entire contract vitiate an agreement to arbitrate? 

c) OUTCOME: NO.  
i) RULE: An arbitration agreement is separable from the rest of the agreement and allegations as to the validity of the agreement in general, as opposed to the arbitration clause in particular, are to be decided by the arbitrator. “Arbitration clauses as a matter of federal law are “separable” from the contracts in which they are embedded, and that where no claim is made that fraud was directed to the arbitration clause itself, a broad arbitration clause will be held to encompass arbitration of the claim that the contract itself was induced by fraud.”
ii) Rationale:  Validity of the contract is often at issue, so if a general attack on the contract also renders the arbitration agreement invalid, GREATLY REDUCES the use of arbitration. If the Federal Arbitration Act is to have impact, autonomy of arbitration clauses must be protected. 

d) Dissent: (Justice Black) 

i) If there has never been any valid contract, then there is not now and never has been anything to arbitrate. If Prima’s allegations are true, the sum total of what the Court does here is to force Prima to arbitrate a contract which is void and unenforceable before arbitrators who are given the power to make final legal determinations of their own jurisdiction, not even subject to effective review by the highest court in the land.   

ii) Due process!! And the arbitrators who the Court holds are to adjudicate the legal validity of the contract need not even be lawyers, and in all probability will be non-lawyers, and wholly unqualified to decide legal issues, and even if qualified to apply the law, not bound to do so.  I am by no means sure that this forcing a person to forgo his opportunity to try his legal issues in the courts where, unlike the situation of arbitration, he may have a jury trial and right to appeal, is not a denial of due process of law.

7) Buckeye Check Cashing, Inc. v. Cardegna, 2006
a) OVERVIEW: The crux of the complaint was that the contract as a whole, including the arbitration provision, was rendered invalid by the usurious finance charge. 

b) OUTCOME 

i) RULE: Autonomy of arb clause
(1) As a matter of substantive federal arbitration law, an arbitration provision is severable from the remainder of the contract.

(2) Unless the challenge is to the arbitration clause itself, the issue of a the contract’s validity is considered by the arbitrator in the first instance.

ii) Void v. “voidable”
(1) Court does, however, distinguish a subset of cases (see footnote 1) where there’s an issue as to whether any agreement was ever concluded between the alleged obligor and obligee.  For example, if the contract was signed by an unauthorized employee who stole letterhead from his employer, then, even if there is autonomy, both contracts are necessarily void because the company never consented to either one of them. In a case like that the policy concern about enforcing parties’ desire not to go to court is not applicable. 

8) Premium NAFTA Products Ltd. v. Fili Shipping Company Ltd., 2007 

a) OVERVIEW: There were 8 charter parties in a Shelltime 4 form made between 8 companies forming part of the Sovcomflot group of companies and eight charterers. It was alleged by the owners that the charters were procured by the bribery of senior officers of the Sovcomflot group, and they purported to rescind the charters on this ground.  The appellants’ case is that, as there was no real consent to the charterparties because they were induced by bribery, there was no real consent to the arbitration clauses. 

i) Public policy: It would be contrary to the public policy of the law, which is to deter bribery, that acts of the person who is alleged to have been bribed should deprive the innocent party of access to a court for determination of the issue whether the contract was induced by bribery.” 

ii) Due process: Separability infringes on the right of access to a court for the resolution of disputes, contrary to article 6 of the European convention on Human Rights.  (Answer: the European convention was not intended to destroy arbitration. Arbitration is based upon agreement and the parties can by agreement waive the right to a court.)

b) Question: Is it possible for a party to be bound by submission to arbitration when he alleges that, but for bribery, he would never have entered into the contract containing the arbitration clause?  

c) OUTCOME: YES.  The appellant’s argument was not that there was no contract at all, but that they were entitled to rescind the contract including the arbitration agreement because the contract was induced by bribery.  Allegations of that kind, if sound, may affect the validity of the main agreement. 

d) RULE: The doctrine of separability requires direct impeachment of the arbitration agreement before it can be set aside. This is an exacting test.  The argument must be based on facts which are specific to the arbitration agreement.  Allegations that are parasitical to a challenge to the validity to the main agreement will not do. 

i) Autonomy and consent: Parties CONSENTED to a broad arbitration agreement, so can’t presume that bribery charges weren’t intended to be arbitrated

(1) Arbitration is consensual.  It depends upon the intention of the parties as expressed in their agreement. Businessmen in particular are assumed to have entered into agreements to achieve some rational commercial purpose. Here, the parties entered into a relationship, an agreement or what is alleged to be an agreement, which may give rise to disputes.  They want those disputes decided by a tribunal which they have chosen, commonly on the grounds of such matters as its neutrality, expertise and privacy, the availability of legal services at the seat of the arbitration and the unobtrusive efficiency of its supervisory law.  Particularly in the case of international contracts, they wants a quick and efficient adjudication and do not want to take the risks of delay in proceedings before a national jurisdiction.  If one accepts this as the purpose of an arbitration clause, the question is: could the parties have intended that the question of whether the contract was repudiated should be decided by arbitration but the question of whether it was induced by misrepresentation should be decided by a court? No.  the arbitration clause should be construed in accordance with the presumption that any dispute arising out of the contractual relationship would be decided by the same tribunal, UNLESS the language makes it clear that certain questions were intended to be excluded from the arbitrator’s jurisdiction.  

ii) Forgery vs. bribery

(1) If the main agreement and the arbitration agreement are contained in the same document and one of the parties claims that he never agreed to anything in the document because his signature was forged, that will be an attack on the validity of the arbitration agreement.  But the ground of attack is not that the main agreement was invalid. It is that the signature to the arbitration agreement, as a distinct agreement, was forged. Similarly, if a party alleges that someone who purported to sign as agent on his behalf had no authority whatever to conclude any agreement on his behalf, that is an attack on both the main agreement and the arbitration agreement. 

iii) Concurrence
(1) Autonomy of arbitration agreement 

(a) TEXT of agreement itself: Taken overall, the wording indicates that arbitration may be chosen as a one-stop method of adjudication for the determination of all disputes.   The purpose of the clause is to provide for the determination of disputes of all kinds, whether or not they were foreseen at the time when the contract was entered into. 

(b) Public policy: The validity, existence or effectiveness of the arbitration agreement is not dependent upon the effectiveness, existence or validity of the underlying substantive contract unless the parties have agreed to this.  The purpose of these provisions, as observed in Prima Paint, is that the arbitration procedure, when selected by the parties to a contract, should be speedy and not subject to delay and obstruction in the courts.  

CLASS 3: Jurisdiction to determine jurisdiction

**Text: Did parties agree to arbitrate arbitrability in the agreement itself?
**US court? Honor submission to arbitration of JDJ but no presumption 

First Options: 


Is there clear and unmistakable evidence of parties’ intent for arbitrator to rule on JDJ? 

  
Participation in arbitral proceedings not sufficient.

Contec: 


Did parties incorporate rules that empower an arbitrator to decide issues of arbitrability? If so, there is clear/ unmistakable evidence.
Sarhank: (reaffirming First Options) 


Clear and unmistakable evidence standard, participation in proceedings not enough.


Parent corporation NOT party to arbitration agreement contained in underlying contract of subsidiary = NO CONSENT, NO unmistakable evidence.  
**France: Court can only intervene after arbitrator has issued an award. 
**Policy argument: jurisdiction by necessity (Topco!)
1) Jurisdiction to determine jurisdiction definition

a) Where does an arbitration tribunal get its authority in the first place? 

b) 2 central issues (different countries have different answers to these questions):

c) Timing. At what point(s) in time should court review be permitted?

d) Effect (scope). How much, if at all, are a tribunal’s jurisdictional decisions reviewable by a court?

2) Three possibilities

a) Arbitrators’ power to continue with arbitral proceedings despite one party’s challenge to arbitration.   At a minimum, the competence-competence doctrine permits an arbitrator to continue with the arbitration of a dispute, notwithstanding a party’s claim that the arbitration agreement is invalid.  That is, the mere existence of a jurisdictional challenge does not automatically deprive the arbitrator of jurisdiction under the contested arbitration agreement.  (For example, the arbitrator in First Options went ahead with the arbitral proceedings notwithstanding objections to his jurisdiction.)

b) Arbitrators’ concurrent power to rule on challenge to arbitration agreement, subject to subsequent judicial review.  Arbitrators can consider challenges to their jurisdiction in the arbitral proceedings.  (All Union, First Options)  However, either party in the arbitration is free to seek either immediate or subsequent judicial resolution of the jurisdictional challenge.

i) Christopher Brown Ltd. case: Arbitrators are entitled to inquire into the merits of the issue as to whether they have jurisdiction or not, not for the purpose of reaching any conclusion that will be binding on the parties – because that they cannot do – but for the purpose of satisfying themselves as preliminary matter about whether they ought to go on with the arbitration or not. 

c) Arbitrators’ exclusive power to decide challenges to arbitration agreement.  The competence-competence doctrine could mean that the arbitral tribunal possessed exclusive power to consider and decide challenges to its jurisdiction, subject to little or no judicial review. That is, national courts would be precluded from considering a challenge to an arbitration agreement, until an arbitral award was made.  HIGHLY DEFERENTIAL.

3) The basic rule is that arbitrators may decide on their own jurisdiction  
a) Almost all institutional rules grant arbitrators broad power to consider and decide challenges to their own jurisdiction. In most modern legal systems, an arbitrator will at the very least have the “first word” on his jurisdiction.  Until a competent court directs otherwise, arbitral proceedings need not stop just because one side challenges the arbitrator’s authority. 

b) New York Convention

i) 5(1)(c) The award deals with a difference not contemplated by or not falling within the terms of the submission to arbitration, or it contains decisions on matters beyond the scope of the submission to arbitration, provided that, if the decisions on matters submitted to arbitration can be separated from those not so submitted, that part of the award which contains decisions on matters submitted to arbitration may be recognized and enforced; 

ii) There may be circumstances in which the controversy in question is outside the scope of the arbitration clause!! The arbitral tribunal may have authority to decide some disputes, but not all.

iii) The New York Convention has been interpreted as not addressing the allocation of authority between national courts and arbitrators over disputes about arbitration agreements. Under this view, national courts can in principle either decide for themselves whether an arbitration agreement exists, or can leave such issues to arbitration (followed by judicial review).

c) UNCITRAL Model Law, art. 16(1) 

i) The arbitral tribunal may rule on its own jurisdiction, including any objections with respect to the existence or validity or the arbitration agreement.  For that purpose, an arbitration clause which forms part of a contract shall be treated as an agreement independent of the other terms of the contract.
(1) Art. 16(3): Arbitrator’s discretion over timing of award on jurisdiction.  Arbitrators do not have to rule immediately upon challenges to their jurisdiction.
ii) UNCITRAL Model gives the arbitral tribunal an explicit right to determine its own jurisdiction in the form of a “preliminary” award, subject to challenge on a request from a party within 30 days.  The Model Law envisions the possibility of simultaneous proceedings by courts and arbitrators regarding the competence of the arbitral tribunal.  
d) ICC Rules

i) Art 6(2): Offers nuanced view of JDJ. ICC plays ‘gatekeeper’ role – Instead of deciding cases on merits, it looks only to (non) existence of prima facie arbitration agreement. It either decides that “there’s not even an argument” for arbitration, or else it gives JDJ to arbitral tribunal, which then makes more nuanced inquiry to determine whether there’s a valid arbitration agreement. 

(1) First question is whether there is a prima facie arbitration agreement.

(2) If so, arbitration proceeds (and JDJ exists); if not, either party may ask a court to determine whether there is a binding arbitration agreement.

4) Rationale for granting arbitrators JDJ

a) Anti-sabotage mechanism: The principle that arbitrators may rule on their own jurisdiction serves as a measure to protect against having an arbitration derailed before it begins. (Topco: JDJ is “justified by necessity”.)

b) Efficiency
i) Government funds can be preserved by delaying judicial review until after the award has been rendered. (Park, p.88) (First Options argued this and lost.)

ii) Limiting judicial review to end of arbitration discourages parties from using “delaying tactics” – filing court actions in the hopes of slowing down the proceedings and forcing the opposing party to settle on more favorable terms to recover damages quickly. 

c) Fairness: Giving the contesting party a right to contest jurisdiction before an award has been rendered gives them two bites at the apple: one during arbitration and a second afterwards if they don’t like the outcome. This is inconsistent with the whole thrust of modern arbitration law, which aims to give res judicata effect to arbitral awards based on valid agreements.  (First Options argued this and lost.)
i) (Critique of Justice Breyer’s reversal of the JDJ presumption) Where exactly can one find “clear and unmistakable” evidence of the parties intent for the arbitrator to decide his jurisdiction? Whether parties agreed to arbitrate anything is the matter of the dispute in the first place!

5) Criticism

a) Efficiency: Court challenges to jurisdiction at the outset of the process can save time and expense for the litigants.   
b) Due process: Parties who never agreed to arbitrate should not need to waste time and money in a proceedings that lack an authoritative foundation.
c) Human right: Parties cannot be presumed to surrendered their right to have a day in court, which is a fundamental human right. 

d) Self interest of arbitrators?
i) First Options opinion observes that the allocation of jurisdictional competence over “questions of arbitrability” has “a certain practical importance.” This is an understatement! Arbitrators are compensated by the efforts that they devote to resolving a dispute! 

ii) As a practical matter, international arbitrators typically conclude (absent clear agreement to the contrary) that they have the power to consider and decide the extent of their own jurisdiction.  

iii) Arbitrators are not national judges; they are usually private practitioners engaged in the business of providing legal services for a fee.  Often, they face significant financial and competitive pressures to earn more money and handle more cases.  On the other hand, it is recognizes in many nations that judges and other governmental authorities ought not to have a personal financial interest in the outcome of their official decisions.  Has our deference to arbitrators gone beyond the bounds of common sense? 
iv) Arbitrators should not have unfettered discretion to determine whether there is any duty to arbitrate.  It is too much to expect even of a fair-minded arbitrator to be impartial when it comes to determining the extent of his own profit.  (Ottley v. Sheepshead Nursing Home)

6) The American approach to jurisdiction to determine jurisdiction: (William Park p.82)  
a) Agreements to submit jurisdictional questions to arbitration are honored but not presumed. Arbitrators may rule on their own powers without subsequent review by courts BUT such grants of jurisdictional power require evidence of the parties’ real intent expressed in concrete language either in the main contract or in a separate agreement. (First Options) Arbitrators receive their power from the parties’ consent. Deference to an arbitrator’s jurisdictional decision requires a finding that “the arbitrability question” has clearly been given to the arbitrators.  Absent an express or implied waiver of the right to go to court, a litigant will not normally be denied recourse to otherwise competent tribunals. But once such a waiver has been given in the form of an arbitration clause, it is hard to see why a litigant should be permitted to renege on this bargain to arbitrate. 

i) NOTE: This in contrast to the question of whether a particular issue on the MERITS should be subject to arbitration, where “any doubts concerning the scope of arbitrable issues should be resolved in favor of arbitration.” First Options, Breyer
7) French approach

a) A French court may hear the case before the arbiter(s) give judgment only if (a) the arbitration agreement is “clearly void” and (b) the arbitration has not yet begun.

8) TOPCO (see details above)
a)  “Arbitrators may decide their own jurisdiction.” (see above) This conclusion is “justified by its necessity.” 

i) 2 separate bases of jurisdiction:

(1) Policy: We should apply to arbitrators the general rule that “any tribunal and any judge is, in the first place, judge of its own jurisdiction” as a matter of “natural necessity.”

(a) Rebuttal Could it be otherwise? I.e., could other courts make the determination on whether the parties had in fact contracted?

(i) Answer: things could be structured so that the arbitrator doesn't act until court says it has jurisdiction, but this would (a) be more difficult/expensive and (b) reduce the incentive to agree to arbitration in the first place.

(2) Contractual/ textual: Since the parties agreed in the Deeds of Concession that the arbitrator would determine the applicability of the arbitration clause, it follows that he would further be empowered to determine his own jurisdiction to do so.

9) First Options v. Kaplan, 1995
a) OVERVIEW: First Options, a clearinghouse, cleared stock trades for MK Investments, an investment company which incurred substantial losses in its trading account. The clearinghouse and the investment company entered into an agreement for repayment of the debt. When the investment company lost additional money, the clearinghouse demanded immediate repayment and insisted that the stock trader (Manuel Kaplan) and his wife (Carol Kaplan) personally pay any deficiency. 

i) First options
(1) Permitting the parties to argue arbitrability to an arbitrator without being bound by the result would cause delay and waste in the resolution of disputes and that therefore there must be a presumption that the Kaplans agreed to be bound by the arbitrators’ decision, not the contrary.  

(2) The Kaplans should not have a ‘second bite’ at the jurisdictional apple. Since they participated in the arbitration, they must be bound by the result. 

b) Question: Who should have the primary power to decide the arbitrability of the dispute?  The arbitrator or the courts?
c) OUTCOME: The Supreme Court (Justice Breyer) – FOR the Kaplans, no JDJ

i) RULE:  Courts should not assume that the parties agreed to arbitrate arbitrability unless there is “clear and unmistakable” evidence that they did so.  In this manner the law treats silence or ambiguity about the question ‘who should decide arbitrability’ differently from the way it treats silence or ambiguity about the question ‘whether a particular merits-based dispute is arbitrable’ because it is within the scope of a valid arbitration agreement, for in respect to the latter question the law reverses the presumption.  

(1) Rationale: CONSENT; Arbitration is based on CONTRACT.   The question of who has the primary power to decide arbitrability turns upon what the parties agreed about that matter.  Did the parties agree to submit the arbitrability question itself to arbitration?  If so, the court should give considerable leeway to the arbitrator, setting aside his or her decision only in certain narrow circumstances.  If, on the other hand, the parties did not agree to submit the arbitrability question itself to arbitration, then the court should decide that question just as it would decide any other question that the parties did not submit to arbitration, namely, independently.  This answer flows inexorably from the fact that arbitration is simply a matter of contract between the parties; it is a way to resolve those disputes – but only those disputes – that the parties have agreed to submit to arbitration. 

ii) Application of rule

(1) The record did not show that the stock trader and his wife clearly agreed to have the arbitrators decide the question of arbitrability; 

(2) The court of appeals correctly held the arbitrability of the dispute between the clearinghouse and the stock trader and his wife was subject to independent review by the courts.  The Kaplans did not accept the jurisdiction of the arbiter by participating in the arbitration.  

iii) Critique of Justice Breyer’s reversal of the JDJ presumption 

· Where exactly can one find “clear and unmistakable” evidence of the parties intent for the arbitrator to decide his jurisdiction? Whether parties agreed to arbitrate anything is the matter of the dispute in the first place!

10) Contec Corp. v. Remote Solution Co. Ltd., 2005
a) OVERVIEW: Defendant argued that it could not be compelled to participate in arbitration because plaintiff was a non-signatory to the arbitration agreement which the defendant had signed with plaintiff's predecessor. 

b) OUTCOME: For JDJ
i) RULE: Incorporation of rules that empower an arbitrator to decide issues of arbitratbility (especially AAA Commercial Arbitration Rules) = clear and unmistakable evidence under First Options.
ii) The issue of arbitrability may only be referred to the arbitrator if there is clear and unmistakable evidence from the arbitration agreement that the parties intended that the question of arbitrability shall be decided by the arbitrator. (First Options)  Here, the parties explicitly incorporated rules that empower an arbitrator to decide issues of arbitrability. This incorporation serves as clear and unmistakable evidence of the parties’ intent to delegate such issues to an arbitrator. (Rule 7 of the AAA Commercial Arbitration Rules states that with respect to jurisdiction that “the arbitrator shall have the power to rule on his or her own jurisdiction, including any objections with respect to the existence, scope or validity of the arbitration agreement.)

11) Sarhank Group v. Oracle Corp., 2005
a) OVERVIEW: Sarhank, an Egyptian corporation, entered into a contract with a subsidiary of Oracle, Oracle Systems. The contract contained an arbitration clause, which provided for the arbitration of all disputes under Egyptian law.  Sarhank served an arbitration demand on both Oracle Corp. and Oracle Systems after Oracle Systems terminated the contract. 

i) Oracle Corp. objected to the arbitration on the ground that it was not a party to the contract and that it had not separately consented to arbitration.  (Formation/ validity)

ii) Sarhank’s case:

(1) Systems and Sarhank entered into a written agreement containing an arbitration clause;

(2) Systems was a shell corporation; and

(3) The agreement created a “commercial legal relationship” between Sarhank, Systems, and Orcale.

iii) The arbitrator held Oracle Corp. and Oracle Systems jointly and severally liable. Afterwards, a district court found that under the Convention on the Recognition and Enforcement of Foreign Arbitral Awards, foreign arbiter did have JDJ, and enforced the judgment. 

b) OUTCOME: NO JDJ.

i) RULE: An agreement to arbitrate must be voluntarily made, and the Court in which enforcement of an award is sought must decide whether the parties agreed to submit the issue of arbitrability to the arbitrators. 

(1) Rationale: Goal of shell corporations is insulation from law suits.  To hold otherwise would defeat the ordinary and customary expectations of experienced business persons. The principal reason corporations form wholly owned foreign subsidiaries is to insulate themselves from liability for the torts and contracts of the subsidiary and from the jurisdiction of foreign courts. The practice of dealing through a subsidiary is entirely appropriate and essential to our nation’s conduct of foreign trade.
ii) Application of rule: District court erred in enforcing the award without first determining whether Oracle Corp. had agreed to arbitrate issue of JDJ.  

(1) There was no “clear and unmistakable evidence” that Oracle submitted the issue of arbitrability to the arbitrators.  
(2) Participating in arbitration proceedings NOT sufficient.  Merely arguing non-arbitrability to the arbitrators and then to the Egyptian courts does not amount to consent by Oracle to having the arbitrators decide the issue. 
CLASS 4: Law applicable to arbitration agreements (NOT the underlying contract or the proceedings!)

**General approach: Arbitral situs + validation principle: Many authorities apply the substantive law of the arbitral situs to arbitration agreement (absent contrary choice by the parties). Arbitrators strive (both expressly and otherwise) to apply a law that will give effect to the parties’ arbitration agreements.

**Scherk + Rhone: Interpret the ambiguous “null and void” language of Art. 2 in conjunction with Art. 5 and the overall purpose of NY Convention – to enforce arbitration agreements.  Determine whether a contract is “null and void” according to the law most likely to uphold the arbitration agreement.  
**sEcuador vs. ChevronTexaco: Apply law of forum where enforcement is sought!
1) The law applicable to the parties’ arbitration agreement may be different from both the law applicable to the substance of the parties’ underlying contract and to the arbitral proceedings.  The law governing an international arbitration agreement is usually regarded as applicable to: 

a) Formation,

b) Validity,

c) Effect, and 

d) Interpretation.

2) 4 possible alternatives

a) the law expressly or impliedly chosen by the parties to govern the arbitration agreement itself;

b) the law of the arbitral situs;
c) the law governing the parties’ main contract;

d) the law of the forum where judicial enforcement is sought (ordinarily governing the arbitration proceedings)

3) GENERAL RULE: Arbitral Situs

a) Many authorities apply the substantive law of the arbitral situs to arbitration agreement (absent contrary choice by the parties). Why?

i) The law of the seat already ordinarily governs the arbitral procedure. 

ii) Implied choice of law/ party autonomy: This is also in line with the notion of party autonomy as one of the principal maxims of international commercial arbitration.  The seat is typically chosen by the parties or by the tribunal or by the arbitral institution on their behalf. The choice of the seat thus becomes a direct or indirect choice of law by the parties with respect to the issues listed above. 

iii) Harmonization: The law of the seat serves to avoid friction and contradictions that might arise if different laws apply to these issues.  Harmonization of decisions created by the seat is important because the arbitration agreement constitutes the very basis of the tribunal’s jurisdiction. This requires hard, fast, workable and generally accepted conflict rules in order to avoid further complications if the jurisdiction of the tribunal is contested by one side.  

iv) Place of performance: It is widely acknowledged today that an agreement to arbitrate is more closely connected with the law of the seat of the arbitration as the place of performance of the arbitration agreement than with any other country. Thus, the choice of the seat of the parties functions as an indirect choice of law not only for the law applicable to the arbitration procedure but also for the law applicable to the substantive validity of the arbitration agreement. 

v) Administrative efficiency: The same law should govern validity of arbitration agreement and enforcement of arbitral award.

b) NY Convention 
i) Art. 5(1)(a) arguably provides for application of the law of the arbitral situs “where the award was made” to arbitration agreements absent contrary choice by the parties.

ii) Article 5(1)(d) contemplates that in the absence of an agreed law = the law of the seat of arbitration is the default.
c) Model Law Art. 34(2)(a)

d) Swiss Statute on Private International Law
i) Art 178(2): An arbitration agreement is valid if it conforms either to the law chosen by the parties, or to the law governing the subject-matter of the dispute, in particular the main contract, or to Swiss law.  
e) RS 2 of Conflict of Laws (American Law Institute)

i) 187, 188 : The RS gives effect to the parties’ choice of law, or failing such agreement, provides for application of the law of the state with its most significant relationship to the parties’ agreement.  No application of chosen law ONLY if there is no connection whatsoever between parties and governing law chosen OR there are public policy reasons not to. 

4) In favorem rule or “validation principle”

a) In most modern jurisdictions it is generally acknowledged that the principle of “in favorem validatis” must be applied to international arbitration agreements. Arbitration agreements should be construed in good faith and in a way that upholds their  validity.  The validity of the arbitration clause is presumed. Therefore, in determining the law applicable to the arbitration agreement, the tribunal should seek a solution that upholds the validity of the arbitration agreement. This pro-arbitration approach serves to enforce the common intention of the parties to have their dispute decided before an international arbitral tribunal.  

(1) Rhone: NY Convention Art 2 must be interpreted narrowly and alongside Art. 5 so as not to undermine the New York Convention’s purpose!  If individual nations can unilaterally establish whatever defenses they wish to arbitration agreements, then little is accomplished by Art II’s obligation to “recognize” arbitration agreements.
(2) Scherk v. Alberto Culver Co.: “An agreement to arbitrate before a specified tribunal is, in effect, a specialized kind of forum-selection clause… The invalidation of such an agreement… would not allow the respondent to repudiate its solemn promise but would, as well, reflect a parochial concept that all disputes must be resolved under our laws and in our courts.” 

5) French transnational approach

a) The French system purports not to apply an particular system of law, but instead general principles governing the intent of the parties circumscribed by international policy.  The strategy is to transnationalize the arbitration agreement. (Le Boulager likes this idea.) 

b) Critique: But how can one interpret a contract in the absence of a concrete body of law? When courts choose which general principles to apply, they are implicitly relying on a system of law. For example, in a civil law contract, more weight it placed on the surrounding contract and less on the text. Contrast this with English law which places great weight in the text and less on the context.

6) Why not the law of the contract? 

a) At the end of the day, selecting the law governing the parties’ arbitration agreement (absent express agreement) usually requires choosing between two principle alternatives – the substantive law of the parties’ underlying contract or the law of the place where the arbitration has its seat.  Some authorities have interpreted general choice of law clauses as extending to “separable” arbitration provisions contained within an underlying contract. (National Thermal Power Corp. v. The Singer Co)  

i) Implied intent: It would be artificial to assume that the choice of law clause whose purpose is to fix the law for the whole contract does not cover the arbitration clause which is an integral part of that contract.  Also, due to the substantive nature of arbitration agreements, the law governing this agreement is to be determined by virtue of the principles of the “proper law” of the contract.  

b) Rebuttal: This weight of authority has refused to apply a general choice of law clause to the arbitration agreement, particularly where the parties’ chosen law would invalidate the arbitration clause.  

i) This view ignores the legal effects of the doctrine of separability. That doctrine separates the arbitration agreement legally from the main contract even if it is physically included in that contract, and the particular character of an arbitration agreement involving both substantive and procedural aspects ascribes it a special character different in nature from the main contract.  Besides, even though both clauses are typically located at the very end of the contract, the parties rarely, if ever, consider the arbitration clause when negotiating the choice of law clause of the contract.

7) Arbitrators can rely on general Principles  

a) Arbitrators have considerable freedom to operate within broad parameters based on fundamental principles such as fairness to the parties, due process, limits on arbitral mandates and respect for mandatory rules.  So long as arbitrators assess the applicable law and its contents within these parameters their awards are unlikely to be annulled or denied enforcement on grounds relating to their ascertainment and assessment of the content of the applicable law, regardless of the approach they take to that issue in any dispute.  

i) General principles that guide determination of applicable law 

(1) Consent of parties.  The principal task of arbitrators in a commercial case is to decide the dispute within the mandate defined by the arbitration clause.  Arbitration is a creature of CONTRACT.  The parties can agree to its scope.  That agreement is binding on the arbitrators.    Arbitrators who decide a dispute on a legal rule not invoked by the parties could in some cases be accused of exceeding their mandate.  
(2) Due process.  Parties have a right to have an opportunity to be heard on important matters in the dispute.  For example, the LCIA rules state that one of a tribunal’s “general duties” is to “act fairly and impartially between all parties giving each a reasonable opportunity of putting its case and dealing with that of its opponent.”  
(3) Open mind.  ICC Rules require arbitrators to be independent and to disclose in writing any facts or circumstances “which might be of such a nature as to call into question the arbitrator’s independence in the eyes of the parties,” and the IBA Guidelines on Conflicts of Interest in International Arbitration likewise require arbitrators to be impartial and independent and to decline an appointment if there are “justifiable doubts” about their impartiality or independence.
(4) Public policy considerations may legitimately influence the approach of arbitrators to determining the contents of applicable law.  Although commercial arbitration is a means of privately resolving disputes, it operates within a public legal system defined by international conventions and national laws. These conventions and laws acknowledge that public policy constrains contractual and arbitral freedom, and may impose limitations or restrictions that the parties cannot agree to disregard.  For example, parties cannot by agreement between themselves legitimately seek through international arbitration to enforce contracts to pay bribes, to commit criminal acts, or to engage in prohibited cartel business practices. (National courts are likely to determine that the underlying contracts are either illegal or contrary to the country’s public policy.)
8) All Union

a) Joc Oil argued that the underlying contract was null and void under the law the parties subjected it, Russian law!!!
9) Rhone Mediterranee v. Achille Lauro, 1983

a) OVERVIEW: Dispute over whether an arbitration agreement was null and void under the New York Convention. NY Convention Article II(3): A court will not refer a case to arbitration if the “said [arbitration] agreement is null and void, inoperative or incapable of being performed.” 

b) Question: What law determines whether an arbitration agreement is null and void or inoperative? Italy or U.K.?

i) Rhone contended that the arbitration clause in its contract with Lauro was unenforceable under the NY Convention, because the law governing the arbitration agreement was the law of the place of arbitration, Napoli.  Under Italian law, an arbitration clause calling for an even number of arbitrators (as in this case) is null and void, so the arbitration agreement is void.

ii) Lauro argued that although Article II(3) is ambiguous, Article V is not because it emphasizes the law chosen by the parties and the forum in which enforcement of an award is sought. 

c) OUTCOME:  In favorem rule!! 
i) Holding: The US court refused to apply Italian law, which appeared fairly clearly to render the parties’ arbitration agreement invalid (because the agreement called for an even number of arbitrators).  The relevant Italian rule of Italian law was deemed “waivable” and “procedural”.

ii) RULE: The meaning of Article II section 3 which is most consistent with the overall purposes of the Convention is that that an agreement to arbitration is “null and void” only when it is subject to an internationally recognized defense such as duress, mistake, fraud, or waiver…or when it contravenes the fundamental policies of the forum state. 

iii) Rationale: 

(1) The “null and void” language must be read narrowly, for the signatory nations have jointly declared a general policy of enforceability of agreements to arbitrate.  In other words, signatory nations have effectively declared a joint policy that presumes the enforceability of agreements to arbitrate. Neither the parochial interests of the forum state, nor those of states having more significant relationship with the dispute, should be permitted to supersede that presumption.  The policy of the Convention is best served by an approach which leads to upholding agreements to arbitrate.” 

iv) Application of test: Here, the defect of the even number of arbitrators which will under Italian law cause the arbitration agreement to be void, is merely procedural, and does not violate the fundamental public policy of the Italian state.
10) Ecuador v. ChevronTexaco Corp., 2005
a) OVERVIEW:  Basic dispute was between state of Ecuador and state-owned oil company, on the one hand, and 2 US oil firms on the other.  US firms argued that Petro Ecuador never signed the agreement with the arbitration clause. 

b) OUTCOME: Application of the forum law, i.e. federal common law.

i) Critique: Is the application of forum law a good solution?  The result changes depending on where you try to enforce an arbitral award. We may prefer an international rule that is not bounded by any particular national law, or the forum’s public policy. (French approach for instance) 
CLASS 5: Formation and Validity

**Parties can challenge arbitration by arguing that the underlying contract and/or the arbitration agreement are “null and void” under NY Convention Art. 2(3) – fraud, fraudulent inducement, unconscionability, duress, illegality, lack of capacity.  

**Need to determine law applicable to arbitration agreement to evaluate null and void standard.  

**Nicaragua: 

Separability: The arbitration agreement itself must be null and void in order to avoid arbitration.


PRESUMPTION OF VALIDITY: All doubts over the scope of an arbitration clause must be resolved in favor of arbitration
1) Presumptive validity of International Arbitration Agreements

a) Historical unenforceability of international arbitration agreements 

i) Until relatively recently, legislatures and courts in many countries treated arbitration agreements – both domestic and international – as unenforceable.  This was true both in major trading states and elsewhere.  For example, US and English courts historically held that agreements to arbitrate were revocable at will, because they “ousted” courts of jurisdiction contrary to public policy.  Even when such agreements were deemed valid and binding, a party could not obtain specific performance or equitable relief ordering its counter-party to arbitrate.  Other nations also used to regard arbitration agreements as unenforceable.  Countries in many parts of the world refused for much of the past century to recognize or enforce international or domestic arbitration agreements.  

b) Presumptive validity of arbitration agreements

i) During the course of the 20th century, distrust of the arbitral process was gradually eroded.  Following WWII, the drafting of the NY Convention in 1958 and the promulgation of UNCITRAL Arbitration Rules in 1976 signaled growing international acceptance of arbitration, including in developing nations which had historically been the greatest skeptics of arbitration. Today, more than 120 nations are party to the NY Convention, including almost all major developed and developing states. The primary objective of the NY Convention was to overturn historic mistrust of the arbitral process and to render international arbitration agreements more readily enforceable. 
(1) Scherk v. Alberto-Culver Co.: “The goal of the Convention and the principal purpose underlying American adoption and implementation of it, was to encourage the recognition and enforcement of commercial arbitration agreements in international contracts and to unify the standards by which agreements to arbitrate are observed.”

2) Grounds for objecting to validity of International Arbitration Agreements 

a) Even assuming that an international arbitration agreement was formed, there will often be grounds for challenging the validity of that agreement.  In the vocabulary of Articles 2(3) of the NY Convention and UNCITRAL Model Law, the arbitration agreement may be “null and void”, “inoperative” or “incapable of being performed”.  The basic challenges include fraudulent inducement, fraud, illegality, and unconscionability or duress. 

i) NOTE: The New York Convention doesn’t explicitly refer to fraud, duress, unconscionability.
ii) Difficulty – article 2(3) doesn’t suggest standard for “null and void, inorperative or incapable of being performed.”  When a court or an arbitral tribunal considers claims that an arbitration agreement, or the underlying contract, was obtained through fraud, duress, illegality or the like, it must necessarily apply some legal standard. (Class 4)

(1) Ordinarily, apply the law of arbitral situs+ In favorem rule: Presumptive validity of international arbitration agreement so apply law that upholds validity.
(a) Rhone interpretation of Art. 2: Art II must be interpreted narrowly and alongside Art. 5 so as not to undermine the New York Convention’s purpose!  If individual nations can unilaterally establish whatever defenses they wish to arbitration agreements, then little is accomplished by Art II’s obligation to “recognize” arbitration agreements.  

(2) Possible French approach: Art. II should be interpreted as a setting forth a uniform international standard for when an international arbitration agreement is valid under the New York Convention.    Art. 2 establishes a substantive defense to arbitration agreements applicable when those agreements are “null and void” within the meaning of Art. 2.

(a) Rebuttal: It wouldn’t make sense for Art. II to impose a uniform set of international substantive rules governing the formation and validity of international arbitration agreements, while Art. 5 apparently leaves individual states freedom to apply potentially more restrictive national laws to deny enforcement to awards based on those agreements.  
b) Arguments for INVALIDITY 

i) Presumption of validity of arbitration agreement is misplaced! 

(1) In deciding whether or not an international arbitration agreement has been formed, courts or arbitral tribunals should adopt the same approach as that applicable to other types of agreements.  That is, the same showing and degree of certainty with respect to proof should be required to establish the formation of an arbitration agreement as an ordinary commercial contract!!!   Why should agreements to arbitrate call for less demanding standards of proof?  As a matter of fact, perhaps GREATER clarity shoud be required to establish the existence of an arbitration agreement, which has the effect of waiving access to judicial relief and appellate rights (as well as discovery, jury trials, and other procedural rights under national law).

(a) Real question (Donovan) is whether the parties intended to be bound! (see Nicaragua critique)

ii) Fraud/ fraudulent inducement

(1) Like Prima Paint, most courts have relied on the separability doctrine in refusing to permit judicial consideration of claims that the parties’ underlying contract was fraudulently induced.   

(a) However, where parties allege that the underlying contract was the result of outright fraud (forgery of a signature) rather than fraudulent inducement (misrepresentation about future conduct), national courts have been less willing to apply the separability doctrine to insulate the arbitration clause from challenge.   

(i) Buckeye Cashing Footnote 1 – void v voidable.

(ii) Premium Nafta distinction between forgery and bribery
(b) Also, claims of fraudulent inducement of the arbitration agreement itself have frequently been subject to judicial resolution.  

iii) Unconscionability 
(1) Parties can challenge arbitration agreements on the grounds that the underlying contract or the arbitration agreement were unconscionable.  Basic principles of contract law in most jurisdictions provide that unconscionable agreements, or agreements obtained through duress, are unenforceable.  If physical coercion or blackmail was used to procure someone’s signature on a document, the arbitration provision contained in that document should not be treated as valid. 
(2) However, most national courts and arbitral tribunals have relied on the separability doctrine to conclude that such challenges do not affect an arbitration clause contained in the contract.  US courts have refused to hold arbitration agreements per se unenforceable because there was a disparity in the parties’ bargaining power, and rejected claims that an arbitration clause is unenforceable because a party was not informed of its presence in a written contract it signed.  US courts have also generally been skeptical of claims that the terms of an arbitration agreement unconscionably favor one party.  
iv) Illegality
(1) In developed legal systems, illegal agreements are generally not enforceable.  One can argue that if the underlying commercial contract is illegal and unenforceable, so is the arbitration clause, or one can challenge the legality of the arbitration agreement itself.  

v) Lack of capacity

(1) Article 5(1)(a) of the New York Convention permits national courts to deny recognition to an award if the parties to the arbitration agreement “were, under the law applicable to them, under some incapacity”.  

(2) Disputes about a party’s capacity raise choice of law questions: is capacity determined by the law of the party’s domicile or place of incorporation, by the law governing the party’s arbitration agreement or by some other law?  One possible answer: Article 5(1)(a) does not address the question of applicable law, leaving it to national courts to apply their own conflict of laws rules.
(3) State’s capacity to enter into arbitration agreements: Can sovereign states disavow their arbitration agreements, citing national legislation restricting the power of government departments or entities to conclude binding arbitration agreements? In general, the answer is yes.  

3) Republic of Nicaragua v. Standard Fruit Company, 1991

a) OVERVIEW
i) Nicaragua, SFC and its two parents companies, Steamship and C&C all signed a “Memorandum of Intent”.  Although SFC, Steamship, C&C, and Nicaragua all acted as though the Memorandum was binding for almost two years, the implementing contracts were never finalized, and SFC left Nicaragua for good in October 1982. The Memorandum of Intent contained the following arbitration clause: “Any and all disputes arising under the arrangements contemplated hereunder … will be referred to mutually agreed mechanisms or procedures of international arbitration, such as the rules of the London Arbitration Association”.  

ii) Eventually Standard Fruit had a claim and brought suit in a California court. Nicaragua moved to compel arbitration.  The district court denied that motion, finding that the arbitration clause's ‘lack of specificity’ mitigated against its enforcement. The court of appeals reversed, saying that arbitration agreement was independent (Prima Paint). 

b) OUTCOME: Affirmed.  Nicaragua’s motion to compel arbitration should have been granted. 

i) RULES

(a) Separability doctrine: Arbitration clauses must be treated as severable from the documents in which they appear unless there is clear intent to the contrary. An arbitration clause may thus be enforced even though the rest of the contract is later held invalid.   Unless there was fraud in the making of the arbitration clause itself, it is severable and enforceable. (Prima Paint)
(b) STRONG PRESUMPTION in favor of arbitration.  All doubts over the scope of an arbitration clause must be resolved in favor of arbitration, and in light of the strong federal policy favoring arbitration in international commercial disputes.  The most minimal indication of the parties' intent to arbitrate must be given full effect, especially in international disputes. Why?

(i) Freedom of contract 

1. Arbitration agreements merit great deference, since they operate as both choice-of-forum and choice-of-law provisions, and offer stability and predictability regardless of the vagaries of local law.  

2. Mitsubishi Motors Corp. v. Soler Chrysler-Plymouth, Inc.: This “liberal federal policy favoring arbitration agreements’ … is at bottom a policy of guaranteeing the enforcement of private contractual arrangements… Thus, as with any other contract, the parties’ intentions control, but those intentions are generously construed to issues of arbitrability.”

3. Scherk v. Alberto-Culver Co.: “An agreement to arbitrate before a specified tribunal is, in effect, a specialized kind of forum-selection clause that posits not only the situs of suit but also the procedure to be used in resolving the dispute.”

ii) Application of rules

(1) The district court improperly looked to the validity of the contract as a whole and erroneously determined that the parties had not agreed to arbitrate this dispute.  Instead, it should have considered only the validity and scope of the arbitration clause itself.  In the absence of any evidence that Paragraph IV of the Memorandum was intended as non-severable, we must strictly enforce any agreement to arbitrate, regardless of where it is found.
(2) The District Court found it significant that Nicaragua waited until 1987 to invoke its arbitration rights. However… a delay in invoking remedies does not foreclose the remedy.  Nicaragua would certainly have been within its rights to attempt to settle the dispute informally before proceeding to arbitration. 

c) Analysis (Donovan)
i) Jurisdiction to determine jurisdiction was never discussed in this case.  Court determined applicable law to be US federal law.  There was no choice of law clause, but court assumed US federal law without much discussion.   

ii) Critique of Nicaragua: Unclear whether parties agreed to be bound by Memo of Intent 
(1) The important question is always: did the parties INTEND to be bound?  Courts often refuse to enforce contracts that are excessively vague.  Here, the relevant clause merely stated that the parties would arbitrate according to rules “such as” those of the London Arbitration Association.  The Memo was a framework for future agreement and not a contract in and of itself!   The parties didn’t even pick HOW they would arbitrate, site of arbitration, etc. 

CLASS 5 cont.: Arbitrability

**Parties can object to arbitration on the ground that the subject matter of a contract is not arbitrable under NY Convention Art. 2(1) and Art. 5(2)(a). 

**In order to judge arbitrability under Art. 2(2), one must determine the law of the arbitration agreement.

**US courts interpret the arbitrability exception NARROWLY: presumption in favor of freely negotiated contractual arbitration provisions.  

*Scherk: Antitrust disputes of an international character are subject to arbitration.  
*Mitsubishi: Antitrust disputes of an international character are subject to arbitration, UNLESS (footnote 19) relevant US law will not be taken into account by the arbitrators.   



WHY?




Freedom of Contract




Federal policy in favor of arbitration – What did Congress intend?




Concerns of international comity 




“Second look” (Mitsubishi)

*Roby v. Corps of Lloyd’s: Antitrust disputes of an international character are subject to arbitration even if US law will not be taken into consideration, as long as the applicable foreign law contains sufficient remedies for the claimants to rely on. 
*Abbot Labs: Federal courts cannot nullify an arbitral award solely on the basis that arbitrators considered an antitrust issue.  Limited judicial review!!!

1) “Arbitrability”: Whether the subject-matter of dispute (for example antitrust or intellectual property issues) can be resolves by arbitration, as opposed to national judicial, administrative or other governmental proceedings.  Claims are ordinarily deemed non-arbitrable because of their perceived public importance or a felt need for formal judicial procedures and protections.  (Ex: consumer claims, employer-employee claims, securities disputes, compensation issues, etc.) 

2) New York Convention 

a) Art. 2(1) does not require arbitration of disputes that are not “capable of settlement by arbitration.”  Similarly, Art. 5(2)(a) provides that an arbitration award need not be recognized if “the subject matter of the difference is not capable of settlement by arbitration under the law” of the country where recognition is sought.  Together, these provisions permit the assertion of non-arbitrability defenses to the enforcement of arbitration agreements and award under the Convention.  Other international arbitration agreements and conventions contain similar exceptions.  
3) Applicable law? Like other exceptions under Art. 2 of NY Convention, the non-arbitrability doctrine raises a threshold choice of law question: what law applies to determine whether a claim or dispute is non-arbitrable for purposes of Article 2(1)?

i) Law governing the parties’ arbitration agreement might define non-arbitrability, as Articles 2(1) and 5(1)(a) imply;

ii) Non-arbitrability might be defined by the law of the place of arbitration and where the award was made as implied by Art. 5(1)(a);

iii) Law of the nation/forum in which enforcement of an award will eventually be sought might define non-arbitrability, as Art. 5(2)(a) and (b) specifically contemplate.

b) ANSWER: DONOVAN.  The law governing the arbitration agreement generally covers an issue of arbitrability, formation, validity, capacity to arbitrate.  For example, if you agree to arbitrate according to European law and a certain issue is NOT ARBITRABLE under European law, then you cannot arbitrate it.
4) Arguments for NO arbitrability exception whatsoever: Art. 2(3) requires enforcement of arbitration agreements, provided that they are not “null and void”, without any reference to a non-arbitrability or public policy defense.  It has been suggested that, as a consequence, arbitration agreements must be enforced, even if they pertain to non-arbitrable claims and if the resulting award would be therefore unenforceable under Art. 5(2)(a) or (b). 

a) Answer: The non-arbitrability defenses permitted by Art. 2(1) and 5(2) are incorporated by Art 2(3)’s “null and void” exception.

5) US doctrine: Scherk and Mitsubishi

a) RULE: Federal securities and antitrust claims can be arbitrated, at least when they arise from “international” transactions.  

b) In the United States, the ultimate touchstone of the non-arbitrability doctrine is what Congress intended: did it want a particular statutory claim to be excluded from the FAA’s general regime? (Wilko v. Swan, Mitsubishi, Abbott Labs)

6) Arguments for BROADER interpretation of arbitrability exceptions than Mitsubishi allows 

a) Rationale for arbitrability 

i) Certain features of the arbitral process – limited discovery, no jury, no appellate review, and informal evidentiary and pleading rules – render it inferior to judicial processes in respect of certain claims.

(1) Alexander v. Gardner Denver Co.: Certain “facts render arbitral processes comparatively inferior to judicial processes in the protection of Title VII rights.  Among these is the fact that the specialized competence of arbitrators pertains primarily to the law of the shop, not the law of the land. Parties usually choose an arbitrator because they trust his knowledge and judgment concerning the demands and norms of industrial relations.  On the other hand, the resolution of statutory or constitutional issues is a  primary responsibility of courts… Moreover, the fact-finding process in arbitration usually is not equivalent to judicial fact-finding.  The record of the arbitration proceedings is not as complete; the usual rules of evidence do not apply; etc… It is the informality of arbitral procedure that enables it to function as an efficient, inexpensive and expeditious means dispute resolution [that make it] a less appropriate forum for final resolution of Title VII issues than the federal courts.”   

(2) Wilko v. Swan!!! “[arbitral] awards may be made without explanation of their reasons and without a complete record of their proceedings… power to vacate an award is limited…” 

b) The Mitsubishi court’s expectation of a “2nd look” by US courts is UNWARRANTED: In requiring arbitration of antitrust claims, Mitsubishi relied in significant part on the ability of US courts to take a “second look” at the award: “Having permitted the arbitration to go forward, the national courts of the US will have the opportunity at the award-enforcement stage to ensure that the legitimate interest in the enforcement of the antitrust laws has been addressed.” Eco Swiss also stressed the importance of national courts in review in arbitral awards dealing with EC competition law issues.  But is NOT clear that any particular courts will in fact have an opportunity to take a second look at an arbitrator’s antitrust decision.  For example, awards made outside the US but dealing with the US antitrust laws ordinarily will be subject to review only where they were made, and not in US courts.  

c) Inconsistency of Mitsubishi decision: Although the Court in Mitsubishi expected that the arbitral panel would apply US antitrust laws and that the US would have a second look at the dispute, it also held that a US court reviewing the arbitral panel’s decision could engage in only “minimal” “substantive review.”  How can such a limited review of arbitrators; decisions on antitrust claims further the policies underlying national mandatory laws?
d) Abbot Labs DISSENT (Judge Cudahy): Matters that involve quasi-public claims designed to protect the rights of consumers and public at large may be arbitrable, but should not be excluded from the general framework of judicial review. 
7) Wilko v. Swan, 1953 (background case)

a) OVERVIEW: A purchaser of securities brought suit in a U.S. District Court against the seller to recover damages under 12(2) of the Securities Act of 1933. Seller moved to stay the trial of the action, arguing that the contract between the purchaser and seller called for arbitration. The issue before the Supreme Court was whether § 14 of the Securities Act, declaring void any “condition, stipulation, or provision binding any person acquiring any security to waive compliance with any provision” of the act, rendered the arbitration agreement void.

b) OUTCOME: The right to select the judicial forum cannot be waived under § 14 of the Securities Act.

i) RULE: Agreements to arbitrate disputes arising under the SEC Act of 1933 are nonarbitrable. 
(1) Rationale: 
(a) Arbitration affords inadequate protections
(i) “When the security buyer, prior to any violation of the Securities Act, waives his right to sue in courts, he gives up more than would a participant in other business transactions. He surrenders one of the advantages the Act gives him and surrenders it at a time when he is less able to judge the weight of the handicap the Securities Act places upon his adversary.” 

(ii)  “As their award may be made without explanation of their reasons and without a complete record of their proceedings, the arbitrators' conception of the legal meaning of such statutory requirements as “burden of proof,” “reasonable care” or “material fact,” … cannot be examined. Power to vacate an award is limited.”

(b) Intention of Congress
(i) “As the protective provisions of the Securities Act require the exercise of judicial direction to fairly assure their effectiveness, it seems to us that Congress must have intended § 14 … to apply to waiver of judicial trial and review.”

8) Scherk v. Alberto-Culver Co., 1974

a) OVERVIEW: The American company Alberto-Culver purchased several interrelated business enterprises, organized under the laws of Germany and Liechtenstein, as well as the rights held by those enterprises in certain trademarks, from a German citizen who at the time of trial resided in Switzerland.  
i) Although the contract of sale contained a clause providing for arbitration before the ICC in Paris, of “any controversy or claim [arising] out of this agreement or the breach thereof”, Alberto-Culver subsequently brought suit against Scherk in a Federal District Court in Illinois, alleging that Scherk had violated section 10(b) of the SEC Act of 1934 by fraudulently misrepresenting the status of the trademarks.  

ii) The Court of Appeals, relying on Wilko v. Swan, held that agreements to arbitrate disputes arising under the SEC Act of 1933 are nonarbitrable.  

b) Question: Are agreements to arbitrate – allegedly governed by the Securities and Exchange Act – enforceable? Or is the subject matter non-arbitrable? 
c) DECISION: REVERSED! Arbitration is in order.

i) RULE: Arbitration clauses should be enforced “save upon such grounds as exist at law or in equity for the revocation of any contract." Why? 

(1) Freedom of contract!! Businesses like Alberto-Culver should be held to their bargain.  Culver must be sent to the international arbitral tribunal before which it had agreed to seek its remedies.  

(a)  “An agreement to arbitrate before a specified tribunal is, in effect, a specialized kind of forum-selection clause that posits not only the situs of suit but also the procedure to be used in resolving the dispute.”

(2) Policy: Buttress international commerce by strengthening arbitration 

(a) “A parochial refusal by the courts of one country to enforce an international arbitration agreement would not only frustrate these purposes, but would invite unseemly and mutually destructive jockeying by the parties to secure tactical litigation advantages… [It would] damage the fabric of international commerce and trade, and imperil the willingness and ability of businessmen to enter into international commercial agreements.”

(3) Distinguish Wilko – international v. non international deal

(a) The Court rests its conclusion on the fact that this was an ‘international’ agreement, with an American corporation investing in the stock and property of foreign businesses, and speaks favorably of the certainty which inheres when parties specify an arbitral forum for resolution of differences in ‘any contract touching two or more countries.’”

9) Mitsubishi Motors Corp. v. Soler Chrysler-Plymouth, Inc., 1985

a) OVERVIEW

i) Mitsubishi brought action against Soler in the US District Court for Puerto Rico for breaches of a sales procedure agreement and sought to compel arbitration in accordance with the arbitration clause.  The District Court ordered arbitration of almost all the claims and counterclaims because the international character of the Mitsubishi-Soler undertaking required enforcement of the agreement to arbitrate even as to antitrust claims (contrary to Scherk).  Soler appealed.  

ii) The Court of Appeals concluded that Scherk did not require abandoning the American Safety doctrine in the face of an international transaction and reversed District Court’s judgment insofar as it had ordered submission of Soler’s antitrust claims to arbitration.

b) KEY QUESTION: Are intenrational antitrust claims arbitrable?

c) OUTCOME:  Yes.  
i) RULE: Antitrust disputes of an international character are subject to arbitration.
(1) Presumption in favor of freely negotiated contract enforcement

(a) Soler’s concern for statutorily protected classes provides no reason to color the lens through which the arbitration clause is read. By agreeing to arbitrate a statutory claim, a party does not forgo the substantive rights afforded by the statute; it only submits to their resolution in an arbitral, rather than a judicial, forum.  It trades the procedures and opportunity for review of the courtroom for the simplicity, informality and expedition of arbitration. Having made the bargain to arbitrate, the party should be held to it unless Congress itself has evinced an intention to preclude a waiver of judicial remedies for the statutory rights at issue.

(2) Federal policy in favor of arbitrability, international commercial system, etc.

(a) The liberal federal policy favoring arbitration agreements, manifested by the … [Federal Arbitration] Act as a whole, is at bottom a policy guaranteeing the enforcement of private contractual arrangements: the Act simply creates a body of federal substantive law establishing and regulating the duty to honor an agreement to arbitrate. As with any other contract, the parties’ intentions control, but those intentions are generously construed as to issues of arbitrability. 

(b) As in Scherk, we conclude that concerns for international comity, respect for the capacities of foreign and transnational tribunals, and sensitivity to the need of the international commercial system for predictability in the resolution of disputes require that we enforce the parties’ agreement, even assuming that a contrary result would be forthcoming in a domestic context. 

(c) Scherk establishes a strong presumption in favor or enforcement of freely negotiated contractual choice-of-forum provisions. Here, that presumption is reinforced by the emphatic federal policy in favor of arbitral dispute resolution.

(3) Can’t presume that contracts generating antitrust disputes are contracts of adhesion or that all contracts of adhesion are coercive or unconscionable.   Like any other contract, there must be a specific claim of duress, necessity, etc. not enough to mount a broad attack on contracts of adhesion.  Court cannot presume unconscionability of adhesion contracts, which are not INHERENTLY defective. 

(4) Potential complexity should not suffice to ward off arbitration.  In any event, adaptability and access to expertise are hallmarks of arbitration.  

(5) Arbitrators aren’t necessarily hostile to antitrust laws.  Arbitration panel [will not] pose too great a danger of innate hostility to the constraints on business conduct that antitrust law imposes.  International arbitrators frequently are drawn from the legal as well as the business community.  We decline to indulge the presumption that the parties and arbitral body conducting a proceeding will be unable or unwilling to retain competent, conscientious and impartial arbitrators. 

(6) “Second look” – opportunity for judicial review: Finally, the court mentioned that the national courts of the United States have the opportunity at the award-enforcement stage to ensure that the tribunal took cognizance of the antitrust claims and actually decided them.  Basic rationale in Mitsubishi (Donovan): We’re going to change the forum, but still vindicate the purposes of Shearman Act. 

d) DISSENT (Stevens): Soler’s antitrust claim is not arbitrable. 

i) The federal policy favoring arbitration cannot sustain the weight that the Court assigns to it.  

(1) Unique public intere
(2) st: The Sherman and Clayton Acts reflect Congress’ appraisal of the value of economic freedom; they guarantee the vitality of the entrepreneurial spirit.  The typical informality of arbitration was unacceptable “when every error may have devastating consequences for important businesses in our national economy and may undermine their ability to compete in world markets.”

e) Footnote 19 

i) Agreement’s choice of law clause stated: “This Agreement is made in, and will be governed by and construed in all respects according to the laws of the Swiss Confederation as if entirely performed therein.” Court acknowledged that the Japanese arbitrators could, theoretically, not apply American antitrust laws, but pointed out that the counsel of Mitsubishi conceded that American law applied to the antitrust claims. Therefore, the court was  confident that even though the Sherman Act would not be applied by an American court, it would nevertheless be applied.
ii) If the arbitral tribunal failed to consider the Sherman Act,  “we would have little hesitation in condemning the agreement as against public policy.”
10) Roby v. Corp of Lloyd’s, 1993

a) OVERVIEW: Investors in Lloyd’s syndicates alleged in their consolidated complaint that they suffered severe financial loss as a result of Lloyd’s violations of the Securities Act of 1933, the Securities Exchange Act of 1934 and the Racketeer Influenced and Corrupt Organizations Act (RICO). 

b) Question: Should the case be litigated in the US despite a host of contract clauses appearing to bind parties to arbitrate in England under English law?

c) Decision: No.  Arbitrate!
i) Strong public policy presumption in favor of arbitration. 
(1) There is a presumption of validity of arbitration clauses under Scherk and Mitsubishi, unless the arbitration agreement is unreasonable:  (i) incorporation result of fraud or overreaching, (ii)  if the party will be deprived of his day in court due to grave inconvenience of the selected forum; (iii) if the fundamental unfairness of the chosen law may deprive the plaintiff of a remedy; or (iv) if the clauses contravene a strong public policy of the forum state.  None of these apply! 

ii) Footnote 19 exception? No.  
(1) Relying on the public policy exception of footnote 19 of Mitsubishi (“in the event the choice of forum and choice of law clauses operated in tandem as a prospective waiver of a party’s right to pursue statutory rememdies for antitrust violations, we would have little hesitation in condemning the agreement as against public policy”), the court examined whether Roby Names did show that “available remedies in England are insufficient to deter British issuers from exploiting American investors through fraud, misrepresentation or inadequate disclosure”. 

(2) Court found that there are adequate remedies in England for fraud and misrepresentation as well as with respect to disclosure of information to investors.

d) Analysis

i) Court in Roby relied on the reasoning in Mitsubishi, but went further.  While in Mitsubishi the court enforced arbitration agreement based on the assurances that Japanese arbitrators would take into account relevant US antitrust statutory provisions, in Roby the situation was quite the opposite.  There was “testimony of a British attorney that neither English court nor English arbitrator would apply the US securities laws, as English conflict of law rules do not permit recognition of foreign tort or statutory law.” 

ii) The court satisfied itself that the foreign law to be applied – English law – contained sufficient remedies for the claimants to rely upon.  “While we do not doubt that the United States securities laws would provide the Roby Names with a greater variety of defendants and a greater chance of success due to lighter scienter and causation requirements, we are convinced that there are ample and just remedies under English law”.

11) Abbott Labs v. Baxter Int’l, Inc., 2003

a) OVERVIEW

i) The parties had a dispute as to whether sale by Baxter of sevoflurane processed by Ohmeda (company acquired by Baxter) violated the exclusivity term of the parties’ license agreement.  

ii) Baxter contended that the license does not forbid Baxter from competing, and if it did, it violated U.S. antitrust law, and would thus be unenforceable. 

iii) In arbitration Baxter’s arguments were dismissed.  The District Court directed Baxter to comply with the award. 

b) OUTCOME: Arbitration was in order.
i) RULE: Federal courts cannot nullify an arbitral award solely on the basis that arbitrators considered an antitrust issue.
(1) Rationale
(a) Mitsubishi: Arbitrators regularly handle anti-trust issues.  “Mitsubishi did not contemplate that, once arbitration was over, the federal courts would throw the result in the wastebasket and litigate the antitrust issues anew. That would just be another way of saying that antitrust matters are not arbitrable.”

(b) New York Convention: “Congress may specify categories of claims it wishes to reserve for decision by our own courts without contravening this Nation’s obligations under the Convention. But we decline to subvert the spirit of the United States’ accession to the Convention by recognizing subject-matter exceptions where Congress has not expressly directed the courts to do so.”

(c) Besides, the purposes of the Shearman Act are furthered anyways!  Treating Baxter as bound (vis-à-vis Abbott) by the tribunal’s conclusion is lawful does not condemn the public to tolerate a monopoly. Only Baxter is distressed by the award—and Baxter, as a producer, is hardly a poor champion of consumers.

c) DISSENT (Judge Cudahy)
i) Antitrust matters involve quasi-public claims designed to protect the rights of consumers and public at large.  Agreement of the parties to arbitrate should not supersede the public’s interest. 

ii) KEY:  Although antitrust claims are arbitrable, antitrust arbitration should not be excluded from the general framework of judicial review. 

CLASS 6: The proceedings and the duties of the arbitrator 

**GENERAL RULE for conflicts of interest: Arbitrators must disclose to both parties any information that could affect their independence or impartiality.

**Positive Software: Nondisclosure by an arbitrator must create a concrete, not speculative impression of bias in order to warrant vacatur. “Mere appearance” of bias standard would make it easier for a losing party to challenge an arbitration award for nondisclosure than for actual bias.


Finality of arbitration 


Benefit of arbitration is precisely the knowledge of arbitrators 

Dissent: Given the due process trade-offs of international arbitration, parties are entitled to know of any circumstances that could constitute a conflict of interest, even if they would not disqualify the arbitrators. 

1) Introduction

a) How do we determine the arbitrator’s impartiality or independence? 

i)  IBA guidelines suggest what can be expected to affect impartiality and what should arbitrators disclose (non waivable and waivable red list, orange list, green list).  

ii) AAA created a presumption of impartiality – there is no such thing as a partisan arbitrator anymore. 

b) What does it mean for arbitrators to be impartial and independent when a party appointed them? 

i) Their obligation is to make sure that the arbitral tribunal fully understands the case of the party that appointed them. 

ii) Also, arbitrators should make sure that procedures are properly followed and that the chair is appropriately chosen and impartial himself.  

iii) The objective in appointing a party appointed arbitrator is to find someone who will be and appear to be absolutely impartial and independent, but who by background and temperament will appreciate your case. 

iv) Unilateral contact immediately before and after the appointment between an arbitrator and the appointing party is permitted but on very restricted grounds. In general terms, no conversation on the merits of the case can occur at all. After the appointment, an arbitrator can contact the appointing party only to ask for the opinion on the selection of a possible chairman, but they cannot act as their proxies.

2) The appointment procedure

a) The number of arbitrators will depend upon the consent of the parties. Failing such determination, the general rule is that they should be either one or three, depending on the rules applicable to the procedure
. 

b) The appointment process will depend on whether there are three or one arbitrators and each set of rules provides different mechanisms. The standard way is that each party appoints one arbitrator and the two agree on the chair
. If a party fails to appoint one, or the two arbitrators fail to agree on the chair, the arbitral institution or the court will appoint them.
 

c) It is common for parties to be in default in the appointment process (e.g. respondent refuses to participate by appointing their arbitrators). In this case, the rules of arbitral institutions and the UNCITRAL Model Law are designed to make sure that the arbitration will go forward even without the cooperation of one of the parties.

3) UNCITRAL Model Law

i) Art. 10: The parties are free to determine the number of arbitrators. Failing such determination, the number of arbitrators shall be 3.
ii) Art. 11(3): 

(1) In an arbitration with 3 arbitrators, each party shall appoint one arbitrator, and the two arbitrators thus appointed shall appoint the third arbitrator; if a party fails to appoint the arbitrator within 30 days of receipt of a request to do so from the other party, or if the 2 arbitrators fail to agree on the third arbitrator within 30 days of their appointment, the appointment shall be made, upon request of a party, by the court or other authority specified in article 6.

(2) In an arbitration with a sole arbitrator, if the parties are unable to agree on the arbitrator, he shall be appointed, upon request of a party, by the court or other authority specified in article 6.

4) Qualifications 

a) Impartiality and independence are default requirements that must always be observed in any arbitral proceeding. Some institutions only refer to one of these concepts, but the idea is the same: impartiality of the arbitrator when resolving the dispute. For example, article 7 of the ICC Rules only uses the term “independence”.

b) According to article 12(2) of the UNCITRAL Model Law, an arbitrator may be challenged only (i) if circumstances exists that give rise to justifiable doubts as to his impartiality and/or independence, or (ii) if he does not possess the qualifications agreed by the parties.
  

c) New York Convention, Article 5(d)

i) Recognition and enforcement of the award may be refused, at the request of the party against whom it is invoked, only if that party furnishes to the competent authority where the recognition and enforcement is sought, proof that: 

(1) The composition of the arbitral authority or the arbitral procedure was not in accordance with the agreement of the parties, or, failing such agreement, was not in accordance with the law of the country where the arbitration took place.
d) English Arbitration Act, § 15-29

i) Art. 24: A party to arbitral proceedings may… apply to the court to remove an arbitrator on any of the following grounds: 

(1) That circumstances exist that give rise to justifiable doubts as to his impartiality;

(2) That he does not possess the qualifications required by the arbitration agreement;

(3) That he is physically or mentally incapable of conducting the proceedings or there are justifiable doubts as to his capacity to do so;

(4) That he has refused or failed

(i) Properly to conduct the proceedings, or

(ii) To use all reasonable dispatch in conducting the proceedings or making an award;

a. And that substantial injustice has been or will be caused to the applicant.

e) UNCITRAL Rules, arts. 5-14

i) Art, 5: If the parties have not previously agreed on the number of arbitrators (i.e. one or three) and if within 15 days after the receipt by the respondent of the notice of arbitration the parties have not agreed that there shall be only one arbitrator, 3 arbitrators shall be appointed. 

ii) Art. 7: If 3 arbitrators are to be appointed, each party shall appoint one arbitrator. The 2 arbitrators thus appointed shall choose the third arbitrator who will act as the presiding arbitrator of the tribunal.  

iii) Art. 10: Any arbitrator may be challenged if circumstances exist that give rise to justifiable doubts as to the arbitrators impartiality or independence. 

5) Conflict of Interest 

a) Due to the activities of arbitrators as private professionals, many of them have relations with clients and/or colleagues that could imply a conflict of interest with the parties or counsel involved in the arbitration. In an effort to avoid these conflicts to affect the arbitral proceedings and the execution of the award, the IBA has published a set of “Guidelines on Conflicts of Interest”. In the same line, the AAA and the ABA have issued a “Code of Ethics”
. None of these provisions are binding law, but are intended to provide practical guidance as to what to do in specific cases. 

b) GENERAL RULE: Arbitrators must disclose to both parties any information that could affect their independence or impartiality
. Failure to disclose this information has generated severe problems regarding the execution of the award, as demonstrated in Positive Software Solutions.
c) IBA (International Bar Association) Guidelines on Conflicts of Interests 

General Principle: Every arbitrator shall be impartial and independent of the parties at the time of accepting an appointment to serve and shall remain so during the entire arbitration proceeding until the final award has been rendered or the proceeding has otherwise finally terminated.
2)d: Justifiable doubts necessarily exist as to the arbitrator’s impartiality or independence if there is an identity between a party and the arbitrator, if the arbitrator is a legal representative of a legal entity that is a party in the arbitration, or if the arbitrator has a significant financial or personal interest in the matter at stake.  
3)c: Any doubt as to whether an arbitrator should disclose certain facts or circumstances should be resolved in favor of disclosure. 

3)d: When considering whether or not facts or circumstances exist that should be disclosed, the arbitrator shall not take into account whether the arbitration proceeding is at the beginning or at a later stage.

Consent v. conflict of interest: In a serious conflict of interest… the parties may nevertheless wish to use such a person as an arbitrator.  Here, party autonomy and the desire to have only impartial and independent arbitrator must be balanced.  The Working Group believes persons with such a serious conflict of interests may serve as arbitrators only if the parties make fully informed, explicit waivers.  

Waivable and non-waivable RED LISTS, ORANGE and GREEN lists.
6) Positive Software Solutions, Inc. v. New Century Corp., 2007

a) QUESTION: Should an award be vacated for “evident partiality”, where an arbitrator failed to disclose a prior professional association with a member of one of the law firms that engaged him? Positive Software argued that the information should have been disclosed, not because it necessarily would have constituted a conflict of interest, but because arbitrators have a duty to disclose any possible grounds for conflicts of interest in order to avoid the appearance of impropriety. Since the awards of arbitrators are equivalent to the judgments of judges, it makes sense to make absolutely sure that they are impartial and that there are no conflicts of interest. 
b) OUTCOME: NO!  The Federal Arbitration Act (“FAA”) does not mandate the extreme remedy of vacatur for nondisclosure of a trivial past association…

c) RULE:  Neither the FAA nor the Supreme Court, nor predominant case law nor sound policy countenances vacatur of FAA arbitral awards for nondisclosure by an arbitrator unless it creates a concrete, not speculative impression of bias. The draconian remedy of vacatur is only warranted upon nondisclosure that involves a significant compromising relationship.  (This case does not come close to meeting this standard.)

i) The finality of arbitration cannot be jeaopardized 

(1) Awarding vacatur in situations such as this would seriously jeopardize the finality of arbitration Just as happened here, losing parties would have an incentive to conduct intensive, after-the-fact investigations to discover the most trivial of relationships, most of which they likely would not have objected to if disclosure had been made.  Expensive satellite litigation over nondisclosure of an arbitrator’s “complete and unexpurgated business biography” will proliferate.  Ironically, the “mere appearance” standard would make it easier for a losing party to challenge an arbitration award for nondisclosure than for actual bias. 

ii) Higher ethical standards for arbitrators than for judges!

(1) Moreover, requiring vacatur based on a mere appearance of bias for nondisclosure would hold arbitrators to a higher ethical standard than federal Article III judges.  

iii) Best arbitrators will likely have extensive contacts but not necessarily biased
(1) The “best informed and most capable potential arbitrators” should NOT be automatically disqualified (and their awards nullified) by failure to inform the parties of trivial relationships.   

iv) Expertise of arbitrators should be cause for comfort 

(1) Finally, requiring vacatur on these attenuated facts would rob arbitration of one of its most attractive features apart from speed and finality – EXPERTISE.  Arbitration would lose the benefit of specialized knowledge, because the best lawyers and professionals, who normally have the longest lists of potential connections to disclose, have no need to risk blemishes on their reputations from post-arbitration lawsuits attacking them as biased.  

d) DISSENT: (Justice Wiener)

e) Rule: Because parties to arbitration have virtually none of the protections against prejudice and bias that are automatically and routinely afforded to litigants in federal court, the single arrow remaining in the otherwise empty quiver of protection afforded to parties in arbitration – full, un-redacted disclosure of every prior relationship – must be rigorously adhered to and strenuously enforced.  
i) Arbitration vs. litigation

(1) The tradeoffs attendant on the dispute-resolution choice between litigation and arbitration are well and widely known: the principal benefits usually ascribed to arbitration are speed, informality, cost-savings, confidentiality, and services of a decision-maker with expertise and familiarity with the subject matter of the dispute. These “pluses” however, are not without offsetting “minuses.”  The informalities attendant on proceedings in arbitration come at the cost of the protections automatically afforded to parties in court, which reside in such venerable institutions as the rules of evidence and civil procedure.  Likewise sacrificed at the altar of quick and economical finality is virtually the entire system of appellate review, as largely embodied for the federal courts in rules of appellate procedure and the constantly growing body of trial, appellate and Supreme Court precedent interpreting and applying such rules.  By dispensing with such basic standards of review as clearly erroneous, and abuse of discretion, there remain to parties in arbitration only the narrowest of appellate recourse. 

ii) Selection of arbitrators v. judges

(1) A less frequently encountered and less frequently discussed distinction and its tradeoffs is the one implicated here: the vital difference between the method by which a federal judge is selected to hear a case in litigation vis-à-vis the method by which arbitrators are selected…. All know that trial judges in the federal system are nominated and confirmed only after a rigorous testing of their capabilities, experience, and integrity…. In stark contrast, it is the parties to arbitration themselves who have sole responsibility for the selection of their arbitrator or arbitrators.  Because they alone do the selecting, the parties to arbitration must be able to depend almost entirely on the potential arbitrators good faith, sensitivity, understanding and compliance with the rules of disclosure by candidates for the post…. As gatekeepers, the parties are charged with guarding against favoritism and prejudice, a duty that they cannot possibly discharge in the absence of total disclosure. 

(2) It cannot be left to the fox, who is the potential arbitrator, to guard the arbitration henhouse, secretly identifying to himself alone all “prior or present relationships”, then just as secretly deciding which are worthy of disclosure.  On the contrary, avoidance of partiality in the selection of the arbitrator can be achieved only if, in discharging his duty of disclosure, the potential arbitrator objectively disgorges absolutely every conceivable fact of prior or present relationships with parties or counsel, regardless of how tenuous or remote they might seem to him. 

iii) Disclosure v. disqualification

(1) People are entitled to know of any such circumstances that could constitute a conflict of interest, even if they would not succeed in disqualifying arbitrators. 

CLASS 7: Conduct of the Proceedings 

1) OVERVIEW

a) There is no uniform way to conduct the proceedings in international arbitrations. One of the fundamental characteristics of contemporary commercial arbitration is the parties’ broad freedom to agree upon the procedures to be followed in their arbitration. 

b) Article V(1)(d) of the New York Convention acknowledges this principle (among other international agreements or statues concerning arbitration). The freedom of the parties to select their own arbitral procedures is related to the parties’ freedom to select the procedural law that governs their arbitration. However, this freedom is often qualified (minimally) by the mandatory requirements of national law.

c) In the same sense, the UNCITRAL Model Law provides in Article 19(1) that “[s]ubject to the provisions of this Law, the parties are free to agree on the procedure to be followed by the arbitral tribunal in conducting the proceedings”. Likewise, the procedural rules of the leading arbitral institutions grant parties broad freedom to adopt, by agreement, such procedures as they deem appropriate
.

d) However, parties often will not agree in advance on detailed procedural rules. At most, their arbitration agreement will provide for arbitration pursuant to a set of institutional rules, which will ordinarily supply only a broad procedural framework. Filling in the considerable gaps in this framework will be left to the subsequent agreement of the parties or, when they cannot agree or not wish to agree, to the arbitral tribunal
. Under most national arbitration laws, and most institutional arbitration rules, the arbitral tribunal in an international arbitration has very substantial discretion to establish arbitral procedures where the parties have not agreed upon them. Indeed, institutional arbitration rules are intentionally written loosely in order to allow arbitrators to resolve disputes without the many procedural requirements of litigation
.

2) Standard Arbitration Procedure

a) Request and reply
:  The Request of Arbitration implies the notification to the defendant that the action has commenced. In it, the claimant identifies each of its claims and requested relief, formally marking the filing of the action. It usually contains the claimant’s nomination of an arbitrator or its views concerning the appropriate number and/or means of election
.

b) Constitution of the Tribunal

i) Virtually all international commercial arbitration agreements specify one or three arbitrators (with three arbitrators typically being appropriate for larger cases and one arbitrator for smaller matters)
. Alternatively, parties can leave open the number of arbitrators, in which case the appointing authority (or a national court) will decide the issue.

ii) If the parties cannot agree on the arbitrators, the leading institutional rules provide procedures for their appointment. With respect to presiding or sole arbitrators, these leading institutional rules also provide for appointment by the arbitral institution (where the parties do not themselves agree).

iii) In general, the chairman or sole arbitrator will not have the same nationality as that of either party
.

iv) Most institutional rules also set forth procedures for the “challenge” of both party-appointed and other arbitrators.

c) Preparatory Conference or Procedural Meeting

i) After an arbitral tribunal is constituted, one of its first tasks will be to hold a preparatory meeting or conference with the parties or their representatives. Some institutional arbitration rules expressly or impliedly require such procedural meeting and most experienced international arbitrators will do so as a matter of course.

ii) The main purposes of the procedural meeting will be the following:

iii) To introduce the parties, their legal representatives, and the members of the tribunal.

iv) To allow discussion and agreement on basic practical issues
, procedural regime
 and timetable for the arbitration.

d) Evidence

i) In a considerable number of cases, the parties will agree to a relatively consensual process for both taking and presentation of evidence in the arbitration. Furthermore, note that in international arbitrations the rules of evidence are generally strictly not applied and thus the arbitrators will assess the weight of each piece of evidence.

(1) Note that Article 4(5) of the IBA Rules on the Taking of Evidence provides a general framework of rules regarding the form and content of a witness’ written statement that will help to avoid various errors and omissions in the drafting of such statements. 

ii) Expert Report

(1) When expert evidence is to be used, the expert should be carefully selected for his credentials and expertise on the specific issue requiring expert evidence. What is most persuasive about an expert is twofold: (1) the expert’s credibility; and (2) the support for the opinions. In form, the expert report will look similar to a witness statement.

(2) For further details, please refer to IBA Rules on Taking Evidence (Articles 5, 6 and 9).

iii) Documents

(1) The documents are submitted by the parties. A highly disputed issue in most international arbitrations in recent years is whether, and to what extent, a party can request the production of documents from the other party. Most of the international arbitration rules give discretion to the arbitral tribunal in this regard.

(2) Note that internal documents (such as “attendance notes” or “internal memoranda”) might be also useful. In addition, pre-hearing submissions may be helpful to identify on what the parties disagree.

(3) Articles 3 and 9 of the IBA Rules on Taking Evidence provide guidance in this matter.

e) Hearing

i) Institutional arbitration rules typically make provision for oral hearings whenever requested by one or both parties, or when deemed appropriate by the tribunal
. As a practical matter, most international arbitrations have an evidentiary hearing as their central event.

ii) The tribunal is granted broad discretion under most institutional arbitration rules and national laws to schedule and conduct hearings. This discretion is subject only to the general requirement that the parties be treated equally and given a full opportunity to present their case. Article 8 of the IBA Rules on the Taking of Evidence provides guidance in this matter.

3) International Law Association Committee on International commercial Arbitration, Ascertaining the Contents of the Applicable Law in International Commercial Arbitration, Parts I and V

a) (General) Recommendations to arbitrators in conducting arbitration proceedings:

i) Arbitrators should primarily rely on the parties to articulate legal issues and to present the law, and disputed legal issues.  

(1) In ascertaining the contents of applicable law and rules, arbitrators should respect due process and public policy, proceed in a manner that is fair to the parties, deliver an award within the submission to arbitration and avoid bias or appearance of bias.

(2) Arbitrators should primarily receive information about the contents of the applicable law from the parties.  

(3) In general, arbitrators should not introduce legal issues – propositions of law that may bear on the outcome of the dispute – that the parties have not raised.  

(4) Arbitrators are not confined to the parties’ submissions about the contents of applicable law.  

(5) Before reaching conclusions and rendering a decision or an award, arbitrators should give parties a reasonable opportunity to be heard on legal issues that may be relevant to the disposition of the case.  They should not give decisions that might reasonably be expected to surprise the parties, or any of them, or that are based on legal issues not raised by or with the parties. 

CLASS 8: Law applicable to the proceedings 

Question: Where can parties go to confirm or vacate an arbitral award?

**General rules:

*Choice of arbitral seat without an explicit choice of procedural law leads to a strong presumption that the law of the seat is intended to dictate the procedural law and supervisory courts.  

*Even if parties choose a procedural law other than that of arbitral situs, courts of arbitral seat CANNOT be entirely excluded.
1) Overview

a) The procedural law governing the arbitration has a decisive effect on WHERE an action to vacate an arbitral award can properly be brought under the New York Convention.  

b) Art. 5(1)(e) and 6 of the NY Convention permit awards to be vacated by courts of the nation “of the country in which, or under the law of which, that award was made.”

i) 2 Key Questions: 

(1) Does this language ONLY allow parties to seek vacatur in the place of arbitration (which supplied the law applicable to the proceedings), or can they also try to annul or vacate an award at the jurisdiction that supplied the substantive law of the contract or the jurisdiction that supplied the law of the arbitration agreement? 

(2) Is the law applicable to the proceedings necessarily that of the arbitral situs?

ii) Case law
(1) Alghanim

(a) Toys R Us argued that it should be able to vacate the arbitral award in favor of Alghanim in the US because the arbitration was conducted in the US and the award was in manifest disregard of the law (FAA).  

(b) Decision: The NY Convention contemplates that the local courts at the seat of arbitration are free to set aside or modify an arbitral award according to domestic arbitral law AS LONG AS domestic law is not in conflict with the NY Convention.
(2) International Standard v. Bridas

(a) International Standard argued that it should be able to vacate an award rendered in Mexico in US court because NY supplied the law of the substantive contract. 

(b) Decision: The state under whose procedural law the arbitration was conducted has jurisdiction under Article V(1)(e) to vacate the award, whereas on a petition for confirmation made in any other state, only the defenses to confirmation listed in Article V of the Convention are available.
(3)  C v. D

(a) D argued that the law of the main contract (NY) supplied the law of the arbitration agreement, which then supplied the law governing the proceedings, so it could vacate an award in US. 

(b) Decision: Decision to arbitrate in London implies parties accepted supervisory jurisdiction of English courts.  The law of the arbitration agreement doesn’t matter.
(4) National Thermal Power Corp v. The Singer Co

(a) The law of the main contract = law of arbitration agreement; 

      The law of the arbitration agreement = the law of the proceedings and supervisory courts. 

(5) Union of India v. McDonnell Douglas Corp.

(a) Union of India argued that vacator in India was ok despite arbitration in London because parties explicitly chose Indian procedural law to apply to proceedings.  McDonnell said the choice to arbitrate in London suggested English supervisory courts. 

(b) Decision: If parties chose to apply a law to the arbitration proceedings OTHER than the law of the arbitration situs, courts of the arbitral situs still have supervisory jurisdiction.  Chosen law supplies law of “internal arbitration proceedings”, while law of situs supplies law of “external arbitration proceedings”. 
2) GENERAL RULE

a) ARBITRAL SITUS = LAW OF ARBITRAL PROCEDURE = SUPERVISORY COURTS = VACATUR
i) First, in most cases, the procedural law governing an international arbitration will be that of the arbitral seat, and parties can only seek vacatur in the courts of the juridical seat.  Why? 
(1) Principle of double control.  The New York Convention contemplates very different enforcement regimes for judicial control of awards WHERE they were rendered vs. foreign countries. Courts of primary jurisdiction, usually the courts of the country of the arbitral situs, have broad discretion to set aside an award. By its silence on the matter, the Convention does not restrict the grounds on which primary jurisdiction courts may annul an award, thereby leaving to a primary jurisdiction’s local law the decision whether to set aside an award.  Consequently, even though courts of a primary jurisdiction may apply their own domestic law when evaluating an attempt to annul or set aside an arbitral award, courts in countries of secondary jurisdiction may refuse enforcement only on the limited grounds specified in Article V.  
(a) Set aside / Vacatur:  Courts in juridical seat reviewing an award.

(b) Recognizing / Enforcing:  Challenge to award in another country.
(2) Rationale (Alghanim): Extra judicial review! If the scope of judicial review in the rendering state extends beyond the other six defenses allowed under the New York Convention, the losing party’s opportunity to avoid enforcement is automatically enhanced: the losing party can first attempt to derail the award on appeal on grounds that would not be permitted elsewhere during enforcement proceedings.

b) Different national laws: However, different national arbitration statutes take a variety of approaches to the choice of the procedural law governing an international arbitration.  National laws take differing approaches to party autonomy to select the procedural law governing their arbitration Many national laws specifically permit the parties to select the procedural law, including a foreign procedural law, governing their arbitral proceedings. 

c) Parties’ autonomy to agree on procedural law in international arbitrations
i) One of the fundamental characteristics of contemporary international commercial arbitration is the parties’ broad freedom to agree upon the procedures to be followed in their arbitration.  This principle is acknowledged in the NY Convention Art. 5(1)(d), it is guaranteed by various national arbitration statutes in many developed jurisdictions (UNCITRAL Model Law Art. 19, Swiss Private International Law Statute Art. 182(1) and (2), English Arbitration Act 34-38) and it is contained in and facilitated by the rules of most leading arbitration institutions (witness ICC Rules 15(1)).   Many national legal systems permit the parties to agree upon the procedural law applicable to international arbitral proceedings.  In the United States, the FAA does not expressly address the question whether parties to an international arbitration may agree to a foreign procedural law.  In principle, however, the parties enjoy broad freedom under the FAA to agree upon arbitral procedures and, under US law generally, to select the law governing their relations Courts generally give effect to agreements selecting a foreign procedural law for an international arbitration sited in the United States.  

ii) UNCITRAL Model Law provides in Art. 19(1), that “subject to the provisions of this Law, the parties are free to agree on the procedure to be followed by the arbitral tribunal in conducting the proceedings.” 

(1) CRITIQUE of this approach: Arbitrations would be fairer and more efficient if – as in national courts – a single, predictable, tested, and refined set of procedural rules applied in all cases? Is justice or efficiency really served by having part-time arbitrators re-invent the procedural wheel anew in every case? The benefits of such procedural flexibility don’t outweigh the risks, costs.

d) ARBITRAL SITUS RARELY IRRELEVANT
i) Fourth, even in nations recognizing the parties’ freedom to agree on a foreign procedural law for an international arbitration, the selection of a foreign procedural law will generally not render the law of the arbitral situs wholly irrelevant.  In virtually all countries, local law contains mandatory public policy or statutory restrictions that apply to any arbitration conducted within national territory, even if a foreign procedural law applies generally to the arbitration. Thus, an egregious violation of US due process principles in an arbitration conducted in the US might well not be cured by the parties’ prior agreement that foreign law provided the applicable procedural law.

ii) The UNCITRAL Model Law is illustrative of the basic requirement of procedural fairness that most developed arbitration statutes impose. Article 18 of the Model Law requires that “the parties shall be treated with equality and each party shall be given a full opportunity of presenting his case.” Similarly, Article 182(3) of the Swiss Law on Private International Law provides: “Whatever procedure is chosen [by the parties and/or tribunal], the arbitral tribunal shall assure equal treatment of the parties and the right of the parties to be heard in an adversarial procedure.” 

e) CRITIQUE – Argument AGAINST application of various procedural laws (as in Union of India): The application of multiple, conflicting national laws governing different procedural issues in the same arbitration is not common, but when it occurs it causes considerable confusion.  Not the remarks in Union of India about the absurdity of multiple procedural laws. Arbitrators sitting in one nation may be subject to legal requirements from different countries purporting to require them, or the parties, to take various actions. Those actions may be inconsistent with what the law in the arbitral situs requires, with what the arbitrators believe is just and appropriate, or with what the parties’ arbitration agreement appears to require.  All of this is wholly inconsistent with the promise that arbitration provides a neutral, relatively efficient mechanism for resolving international disputes!!
i) Answer: It is misleading to assume that there is a single, monolithic procedural law in every international arbitration.  Instead, “the” procedural law is often fragmented, with different issues being subject to different, overlapping national legal regimes.  The Union of India decision is a good illustration of this, and its distinction between “internal” and ”external” procedural laws is one way to consider this fragmentation. In order to determine what national law governs a particular procedural issue – and what nation’s courts may intervene to enforce that law – the laws of each of the nations having some connection to the relevant aspect of the arbitration must be considered.  The laws of various of these nations may, by their own terms, apply to different aspects of the arbitration. This may be confusing, but it is the practical reality. 
3) Mann, Lex Facit Arbitration Unbound: Award Detached from the Law of its Country of Origin – 1967

a) THESIS: The lex arbitri (law governing the arbitration proceedings) is the law of the seat of the arbitration.

i) Every arbitration is a national arbitration, that is to say, subject to a specific system of national law. 

ii) No one has ever or anywhere bseen able to point to any provision or legal principle which would permit individuals to act outside the confines of a system of municipal law… every arbitration is necessarily subject to the law of a given state.   In most countries it seems to be accepted, or at least assumed, that the loi de l’arbitrage is the law of the country in which the tribunal has its seat. 

b) Counterargument 1: Parties can decide the law of arbitration proceedings

i) The law governing the proceedings should be identical with the law chosen by the parties and thus determined by their autonomous act.  Arbitrations are subject to the law chosen by the parties as the lex fori.  

ii) Answer 

(1) But arbitrators are inevitably subject to the legislative jurisdiction of the country in which the tribunal functions.  Whatever the intentions of the parties may be, the legislative and judicial authorities of the seat control the tribunal’s existence, composition and activities.  It is primarily the law of the seat that decides whether and on what conditions arbitration is permitted at all. No country other than that of the seat has such complete and effective control over the arbitration tribunal.

(2) It would be intolerable if the country of the seat could not override whatever arrangements the parties may have made.  The local sovereign does not yield to them except as a result of freedoms granted by himself.  It is the lex fori that ALLOWS the law chosen by the parties to operate!  If an arbitrator is … allowed to accept the commands of the parties, this is because, and to the extent that, the local sovereign so provides.  

c) Counterargument 2: Law of arbitration proceedings are law of underlying contract

i) The lex arbititri is constituted, not by the law of the seat of the arbitration, but by the law to which, expressly or impliedly, the parties have submitted their contract, i.e. the proper law of the contract.

ii) Answer:

(1) Which is the law that enforces the parties’ choice of the proper law of the contract? Surely, not the proper law of the contract itself.  The argument must contemplate a specific legal system.  
4) Paulsson, Lex Facit Arbitration Unbound: Award Detached from the Law of its Country of Origin
a) THESIS: It is incorrect to affirm that the law of the place of arbitration is the ONLY one which can give an arbitral award obligatory force.  The courts of the place of arbitration have no particular mission to rule on challenges to awards only because they are rendered within their territory. 
b) The TRADITIONAL VIEW (Mann):

i) The lex arbitri is the source of rights and of the duties which an arbitration tribunal my pronounce; it makes the award binding.  The binding nature of an award must necessarily derive from a legal system which is a) exclusively competent and b) national.  

ii) The consequences of any activity taking place in a given country, including arbitration, must be subject to the law of that country.  Therefore, “international arbitration” as used in a transnational business context is a mere colloquialism, since international commercial arbitration does not exist in the legal sense.  Every system of so-called private international law is in fact a system of national law.  Treaties are operative only because they have been accepted by the state controlling the arbitration.  They in no way impinge on the supremacy of the national legal system within which the proceedings take place.  

iii) An arbitral tribunal’s constitution and functioning are most effectively defined and controlled by the judges and the law of the place of arbitration.  

iv) It would be intolerable if the country of the seat could not override whatever arrangements the parties may have made.  The local sovereign does not yield to them except as a result of freedoms granted by himself.

v) The very principle that the parties have the right to elect an arbitral forum derives from a national legal system.  It is a fallacy to think that arbitration is governed by the law of the contract in which the agreement to arbitrate is contained.  The rule upholding the choice of the proper law must be grounded SOMEWHERE – the choice of proper law of the contract cannot be enforced by the law of the contract itself!   

c) PAULSSON’S ANSWER:

i) Wrong premise! These arguments are based on the premise that one single national legal order must give binding effect to the arbitral proceedings.  But ultimate redress is neither limited to that afforded by the lex fori nor necessarily subject to its control.  That is why international arbitrators are not obliged to ascertain their jurisdictional competence under the law of the place of arbitration; the grant of jurisdiction by the will of the parties is sufficient.  While the party requesting arbitration in country A will prefer that the tribunal conform to the rules for arbitral proceedings of that country, not only because he may want to execute an award in A but also because execution in country B under its laws may (not must!) depend on the validity of the award in A, it must now be seen as incorrect to affirm that the law of the place of arbitration is the only one which can give an arbitral award obligatory force.

ii) The international arbitrator is not a manifestation of the power of the state.  IT would be artificial to deem his power to be derived from a tolerance of the state of the place of arbitration.  

iii) When a party operates internationally, it may have greater or lesser rights, with respect to the same dispute, depending upon the national system which is brought to bear on its case.  

iv) Pierre Lalive said in a decision as Sole Arbitrator: It is a “generally recognized international custom” that “international commercial arbitration may be entirely detached or separated form the national laws of the parties: it shall only be governed by the rules of arbitration chosen by the parties or referred to by the parties in their agreement.”  

5) Yusuf Ahmed Alghanim & Sons v. TOYS "R" US, Inc., 1997

a) OVERVIEW
i) Alghanim, a Kuwaiti business, and Toys R Us, entered into a License and Technical Assistance Agreement.  Eventually Toys R US tried to exercise its right to terminate the agreement, sending Alghanim a notice of non-renewal.  Alghanim asserted that toys R Us’s notice was 4 days late in providing notice more than 6 months before the 5th year after the opening of the most recent store automatically extended the term of the agreement for an additional 2 years.  

ii) Toys R Us invoked the dispute resolution mechanism in the agreement, initiating an arbitration before the American Arbitration association.  The arbitrator awarded Alghanim $46.44 million for lost profits under the agreement, plus interest.  (Juridical seat of arbitration = US)
iii) Toys R Us cross moved to vacate or modify the award under the Federal Arbitration Act, arguing that the award was clearly irrational, in manifest disregard of the law, and in manifest disregard of the terms of the agreement.  The district court concluded that the Convention and the FAA afford overlapping coverage, and the fact that a petition to confirm is brought under the Convention does not foreclose a cross-motion to vacate under the FAA.  

iv) Ultimately, however, the district court denied Toys R US's request to vacate or modify the award, finding Toys’ allegations of error without merit. 

b) KEY QUESTIONS: 

i) Does the NY Convention apply? 

ii) Can a party rely on grounds outside of the NY Convention to refuse enforcement (in this case, US law - FAA grounds of irrational award, manifest disregard of law, etc.)?

c) DECISION: (TRADITIONAL VIEW, MANN) 
i) RULE: Under gap provided for in NY Convention’s V(1)(e), court in country where arbitral award was made can review the award pursuant to the national law of the juridical seat.
ii) YES. New York Convention applies!

(1) The Convention’s applicability is clear. Quoting the 7th Circuit: “any commercial arbitral agreement, unless it is between two US citizens, involves property located in the United States, and has no reasonable relationship with one or more foreign states, falls under the Convention.” Jain v. de Mere.  The dispute giving rise to this appeal involved two non-domestic parties and one US corporation, and principally involved conduct and contract performance in the Middle East. Thus, we consider the arbitral award leading to this action a non-domestic award and thus within the scope of the Convention.

iii) YES.  Ok to rely on DOMESTIC arbitral law to set aside an award.

(1) To the extent that the FAA is not in conflict with the New York Convention, the FAA and the NY Convention have “overlapping coverage.”  

(2) The Convention mandates very different regimes for the review of arbitral awards 1) in the state in which, or under the law of which, the award was made, and 2) in other states where recognition and enforcement are sought.  The Convention specifically contemplates that the state in which, or under the law of which, the award is made, will be free to set aside or modify an award according to its domestic arbitral law and its full panoply of express and implied grounds for relief. Under the Convention, the power and authority of the local courts of the rendering state remain of paramount importance.  “What the Convention did not do… was provide an international mechanism to ensure the validity of the award where rendered. This was left to the provisions of local law. The Convention provides no restraint whatsoever on the control functions of local courts at the SEAT OF ARBITRATION.” There is no indication in the Convention of any intention to deprive the rendering state of its supervisory authority to set aside that award under domestic law. 

(3) RATIONALE: 

(a) Extra judicial review – DOUBLE CONTROL!!  If the scope of judicial review in the rendering state extends beyond the other six defenses allowed under the New York Convention, the losing party’s opportunity to avoid enforcement is automatically enhanced: The losing party can first attempt to derail the award on appeal on grounds that would not be permitted elsewhere during enforcement proceedings.

iv) Application of rule (US law in this case) – for Alghanim!

(1) The arbitrator carefully applied New York's law on lost profits in resolving the parties' dispute, and the arbitrator's calculation of lost profits was not, as respondents claimed, in manifest disregard of the law. Toys R US failed to show that the award was irrational, in manifest disregard of the law, or in manifest disregard of the terms of the agreement.

6) Int’l Standard Elec. Co. v. Bridas Sociedad Anonima Petrolera, 1990 

a) OVERVIEW

i) Int’l Standard (ISEC) and Bridas signed a Shareholders Agreement agreeing to arbitrate all disputes connected to the Agreement before arbitrators appointed by the ICC.  Bridas eventually filed with the ICC a Request for Arbitration; the arbitration ultimately occurred in Mexico City. The panel of arbitrators awarded Bridas damages of $6,793,000 with interest plus legal fees and expenses. ISEC then filed a petition with the US District Court for Southern District to VACATE and REFUSE recognition of the award.  

(1) Bridas: Under the NY Convention, only the courts of the place of arbitration, in this case the courts of Mexico, have jurisdiction to vacate or set aside an arbitral award.

(2) ISEC: Under the Convention both the courts of the place of arbitration AND the courts of the place whose substantive law has been applied, in this case the courts of the US, have jurisdiction to vacate or set aside an arbitral award.   Under Article V(1)(e) of the NY Convention, “an application for the setting aside or suspension of the award” can be made only to the courts or the “competent authority of the country in which, or under the law of which,  that award was made.” ISEC argued that “the competent authority of the country under the law of which the award was made” refers to the country the substantive law of which, as opposed to the procedural law of which, was applied by the arbitrators.  Since the arbitrators applied NY substantive law, NY courts have jurisdiction to vacate the award, ISEC says. 

b) OUTCOME: For Bridas!

i) RULE: The state under whose procedural law the arbitration was conducted has jurisdiction under Article V(1)(e) to vacate the award, whereas on a petition for confirmation made in any other state, only the defenses to confirmation listed in Article V of the Convention are available.  “We hold that the contested language in article VI(e) of the Convention, “the competent authority of the country under the law of which the award was made” refers exclusively to procedural and not substantive law, and more precisely, to the regimen or scheme of arbitral procedural law under which the arbitration was conducted, and not the substantive law of contract which was applied in the case.  

(1) Rationale

(a) Basic thrust of NY Convention

(i) The basic thrust of the convention was to limit the broad attacks on foreign arbitral award that had been authorized by the predecessor Geneva Convention of 1927.  The policy underlying the convention was the avoidance of “the vagaries of foreign law for international traders” would be defeated by the allowance of multiples suits, where the parties have agreed, by contract, to place their dispute in the hands of an international arbitral panel in a neutral legal forum. 

(b) Goal of arbitration

(i) A general supervisory interest of a state in the application of its domestic substantive law in a foreign proceeding, is wholly out of step with the universal concept of arbitration in all nations.  The whole point of arbitration is that the merits of the dispute will NOT be reviewed in the courts, wherever they be located.

ii) Application of Rule: “In this case, the parties subjected themselves to the procedural law of Mexico. Hence, since the situs, or forum of the arbitration is Mexico, and the governing procedural law is that of Mexico, only the courts of Mexico have jurisdiction under the Convention to vacate the award.”

7) C v. D, 2007

a) OVERVIEW

i) C and D entered into an insurance agreement governed by NY law, including an arbitration agreement to arbitrate in London.

ii) C started arbitration against D for payment, and arbitral tribunal found for C.

iii) D argued that the NY substantive law of the insurance contract ALSO governed the arbitration agreement and therefore the arbitration proceedings, so it could seek vacatur in US courts for “manifest disregard of law” (a ground under US FAA).  NY Convention “under the law of which” referred to the arbitration agreement.
b) QUESTION: By picking London as the seat of arbitration, did the parties implicitly agree that the proceedings would be governed by English law alone, AND attacks on the award would be limited to English courts?
c) OUTCOME: for C!   Yes and yes.  

i) By choosing London as the seat of the arbitration, the parties must be taken to have agreed that proceedings on the award should be only those permitted by English law.  A choice of seat of arbitration was a choice of forum for remedies seeking to attack the award.  An agreement as to the seat of an arbitration was analogous to an exclusive jurisdiction clause and any challenge to the award was to be made only the courts of the place designated as the seat.  
(1) Donovan: “Lets assume that the arbitration agreement is governed by NY law as D argues.  So what? If parties agreed to arbitrate in London, they agreed that the supervisory courts are those of London and therefore the parties cannot seek vacator in New York.”

8) National Thermal Power Corp. v. The Singer Co., (India Supreme Court) 1992

a) OVERVIEW
i) K between National Thermal Power Corporation (NTPC) and Singer Company for supply of equipment and commissioning of works in India.  

ii) Arbitration clause says ICC rules will govern arbitral proceedings and leaves open the seat of arbitration to be decided by the appointed arbitrators. The substantive law governing the K is Indian law. 

iii) NTPC brings claim under Indian Arbitration Act of 1940 to set aside interim award made in London by arbitral tribunal constituted by the ICC Court.  

iv) New Delhi court refused to rule on the award bc the arbitration agreement on which the award was made was NOT governed by the law of India; therefore the award fell into ambit of Foreign Awards. London was the seat of arbitration, so English Courts alone had the jx to set aside the award.  (Alghanim! International Standard! C v. D!)
b) OUTCOME: High Court was WRONG! (What C v. D court found irrelevant, here the court found to be DECISIVE.)   

i) RULE: (2 steps)
(1) Law of CONTRACT = Law of ARB AGREEMENT 
(a) Where the proper law of the contract is expressly chosen by the parties, as in the present case, such law must, in the absence of an unmistakable intention to the contrary, govern the arbitration agreement which, though collateral or ancillary to the main contract, is nevertheless a part of such contract. 

(2) Law of ARB AGREEMENT = Law of proceedings and SUPERVISORY COURTS
(a) Courts at the arbitral situs may have merely incidental jurisdiction (as English courts did here). 
ii) Application of rule
(1) The law expressly chosen by the parties in respect of all matter arising under their contract, which must necessarily include the agreement contained in the arbitration clause, being INDIAN law and the exclusive jurisdiction of the courts in Delhi having been expressly recognized by the parties to the contract in all matters arising under it, and the contract being most intimately associate with India, the proper law of arbitration and the competent courts are both exclusively Indian, while matters of procedure connected with the conduct of arbitration are left to be regulated by the contractually chosen rules of the ICC.

(2) In respect of the actual conduct of arbitration, the procedural law of England may be applicable to the extent that the ICC Rules are insufficient or repugnant to the public policy of laws in England. Nevertheless, the jurisdiction exercisable by the English courts and the applicability of the laws of England in procedural matters must be viewed as concurrent and consistent with the jurisdiction of the competent Indian courts and the operation of Indian laws in all matters concerning arbitration in so far as the main contract AS WELL AS that which is contained in the arbitration clause are governed by the laws of India.

9) Union of India v. McDonnell Douglas Corp., (Queen’s Bench Division) 1992

a) OVERVIEW

i) Union of India and McDonnell entered into a contract governed by Indian law.  The arbitration clause provided that the seat would be London, but “the arbitration shall be conducted in accordance with the procedure provided in the Indian Arbitration Act of 1940.”

(1) Union of India argued that the words “the arbitration shall be conducted in accordance with… the Indian Arbitration Act 1940” made clear that the parties had chosen Indian law to govern any arbitration proceedings. 

(2) McDonnell argued that by stipulating London as the “seat” of any arbitration proceedings the parties had made clear not only that arbitration was to take place in London but that English law was to govern the proceedings.  (C v.D!)

b) OUTCOME: Mixed.
i) RULES: 
(1) Choice of arbitral seat without an explicit choice of procedural law leads to a strong presumption that the law of the seat is intended to dictate the procedural law and supervisory courts.  (C v. D)
(2) Law of arbitration agreement DOES NOT necessarily imply law of arbitration proceedings.

(3) In any case, courts of arbitral seat CANNOT be entirely excluded.
ii) Application of rules: 

(1) Indian law provides law of contract and arbitration agreement.

(2) English law governs proceedings external arbitration proceedings (English courts have supervisory jurisdiction)
(a) Jurisdiction of the English Courts cannot be excluded by an agreement between the parties to apply the laws of another country or indeed by any other means.  The choice of a procedural law different from the law of the place of arbitration would at least where that place was England, necessarily mean that the parties had actually chosen to have their arbitrable proceedings at least potentially governed BOTH by their express choice and by the law of England.   

(3) Indian law governs the internal arbitration proceedings insofar as it doesn’t conflict with English law. 
iii) Rationale
(1) By their agreement to arbitrate in London the parties had chosen English law as the law to govern their arbitration proceedings while contractually importing from the Indian Act those provisions of that Act which were concerned with the internal conduct of their arbitration and which were not inconsistent with the choice of English arbitral procedural law.    

(2) The parties chose the law of India not only to govern the rights and obligations arising out of their commercial bargain but also the rights and obligations arising out of their agreement to arbitrate. The fact that Indian law was the proper law of the arbitration agreement does not necessarily entail that the law governing the arbitration proceedings themselves was also Indian law unless there was in that agreement some effective express or implied term to that effect.  

iv) Criticism – Donovan
(1)  If ICC rules determine internal procedure, as consented by the parties, and English courts are supervisory, what exactly is the role of Indian law?? What is the difference between internal and external arbitration proceedings is unclear?

(2) Besides, it is highly impractical for a court to enforce a foreign procedural law.  

 CLASS 9: The Enforcement Regime of the New York Convention 

Question 1: If an award has been set aside in the country where the award was made, can foreign courts still enforce the award??

1) QUESTION 1: If an award is “set aside”or “annulled” by a court in the country where the award was made, does the award no longer exist, or can another country’s courts still enforce the award despite the set-aside?
a) TermoRio: An arbitration award does not exist to be enforced in other states if it has been lawfully “set aside” by a competent authority in the state in which the award was made.  

i) Public policy exception of NY Convention should be interpreted narrowly. (Karaha Bodas, etc)

ii) Emphatic federal policy in favor of arbitration (Mitsubishi, Scherk)

b) Chromalloy and Hilmarton: Courts may enforce certain arbitral awards set aside at the arbitral situs.  French law provides an additional ground for enforcement (one way sword – this is NOT to say that French law allows for non-enforcement outside of Art. 5 of New York Convention). 

i) 1 way to distinguish TermoRio from Chromalloy for there to be a cohesive US approach: US courts generally uphold decisions of local courts at the arbitral situs with respect to arbitral awards UNLESS they clearly contravene will of the parties. (In Chromalloy the parties had deliberately agreed not to appeal the arbitrator’s award.)  

2) TermoRio S.A. v. Electranta S.P., 2007

a) OVERVIEW

i) TermoRio and Electranta entered into a Power Purchase Agreement. When Electranta allegedly failed to meet its obligations, the parties submitted their dispute to arbitration in Colombia under ICC rules.  

ii) The Tribunal issued an award in excess of $60 million dollars in favor of TermoRio.  

iii) Electranta filed an “extraordinary writ” in a Colombia court seeking to overturn the award.  Colombia’s highest administrative court nullified the arbitration award on the ground that the arbitration clause contained in the parties’ Agreement violated Columbian law.  

iv) TermoRio sought enforcement of the award in the U.S., arguing that US public policy required enforcement.

b) Question: Should US courts be able to enforce arbitral awards that were SET ASIDE by courts of the arbitral situs?

c) OUTCOME: NO.

i) RULE: An arbitration award does not exist to be enforced in other Contracting States if it has been lawfully “set aside” by a competent authority in the State in which the award was made.  
(1) Rationale

(a) NY Convention public policy exception must be interpreted NARROWLY. A judgment is unenforceable as against public policy to the extent that it is “repugnant to fundamental notions of what is decent and just in the State where enforcement is sought.” Tahan v. Hodgson.  In the classic formulation, a judgment that “tends clearly” to undermine the public interest, the public confidence in the administration of the law, or security for individual rights of personal liberty or of private property is against public policy. Ackermann v. Levine.  The public policy defense is to be construed narrowly to be applied only where enforcement would violate the forum state’s most basic notions of morality and justice.  Karaha Bodas II. 
(i) The New York Convention does not endorse a regime in which secondary States routinely second-guess the judgment of a court in a primary State, when the court in the primary State has lawfully acted pursuant to “competent authority” to “set aside” an arbitration award made in its country.  It takes much more than a mere assertion that the judgment of the primary State “offends the public policy” of the secondary State to overcome a defense raised under Article V(1)(e).  Rather, when a competent foreign court has nullified a foreign arbitration award, US courts should not go behind that decision absent extraordinary circumstances.”

(b) Emphatic federal policy IN FAVOR of arbitral dispute resolution.

(i) The Supreme Court has recognized an “emphatic federal policy in favor of arbitral dispute resolution.”  Mitshubishi The Convention’s purpose was to “encourage the recognition and enforcement of commercial arbitration agreements in international contracts and to unify the standards by which agreements to arbitrate are observed and arbitral awards are enforced…”  Scherk v. Alberto-Culver Co.   “The utility of the New York Convention in promoting the process of international commercial arbitration depends upon the willingness of national courts to let go of matters they normally would think of as their own.” Mitsubishi 

ii) Application of rules
(1) The arbitration award was made in Colombia by a competent authority in that country to set aside the award as contrary to the law of Colombia.  Since there is nothing indicating that the proceedings before the Colombian court were tainted or that the judgment of that court was not authentic, the Court is obliged to respect it. 
3) Chromalloy Aeroservices, Inc. v. Arab Republic of Egypt, 1996

a) OVERVIEW

i) The Egyptian Air Force and Chromalloy Aeroservices, an American company, entered into an arbitration agreement and the arbitrators issued an award in favor of Chromalloy.  

ii) The Egyptian Court set aside the award because is was not “properly grounded under Egyptian law” – the arbitrators made a procedural decision that led to a misapplication of civil law in the place of administrative law. 

b) QUESTION: Should the decision of the Egyptian Appeals Court to nullify the arbitral award in favor of Chromalloy be recognized as a valid foreign judgment in the US?
c) DECISION: No. The arbitral award should be enforced in the US despite annulment in Egypt.  To recognize the decision of the Egyptian court to nullify the award would violate clear United States public policy in favor of arbitration and would reward Egypt’s breach of the express contractual agreement not to take any appeal from the arbitration award. 

i) RULE: Clear US policy in favor arbitration

(1) The US public policy in favor of final and binding arbitration of commercial disputes is unmistakable and supported by treaty, by statute, and by case law.   A decision by this Court to recognize the decision of the Egyptian court would violate this clear US public policy. 

(2) “We are well past the time when judicial suspicion of the desirability of arbitration and of the competence of arbitral tribunals inhibited the development of arbitration as an alternative means of dispute resolution.” Mitsubishi.  “We think that this country’s adoption and ratification of the Convention and the passage of Ch 2 of the United State Arbitration Act provide strongly persuasive evidence of congressional policy consistent with the decision we reach today.” Scherk.  
ii) CONSENT!! Parties AGREED in contract not to appeal arbitral award!

(1) Contract reads: “The decision of the said court shall be final and binding and cannot be made subject to any appeal or other recourse.” The parties agreed to apply Egyptian Law to the arbitration, but, more important, they agreed that the arbitration ends with the decision of the arbitral panel.  

4) Hilmarton Ltd v. Omnium de Traitement et de Valorisation (OTV), Cour de Cassation – France, 1994

a) OVERVIEW

i) Hilmarton (UK company) and OTV (French company) entered into a consultancy agreement containing an ICC arbitration clause.  A dispute arose after OTV obtained the Algerian contract.  

ii) Hilmarton initiated ICC arbitral proceedings in Geneva, claiming payment of the agreed fee.  The arbitral award rendered in Geneva dismissed Hilmarton’s claim, but it was subsequently annulled by Swiss courts. 

(1) OTV sought enforcement of the arbitral award in France.  

(2) Hilmarton argued that the French Supreme Court should confirm the Swiss judgment to set aside the award due to 1) articles 15 and 16 of the Franco-Swiss Convention of 1869, and 2) under the New York Convention, Art. V(1)(e) says that recognition and enforcement must be refused when the award was set aside in the country of rendition.  

b) DECISION:  Award can be enforced in France despite annulment by the Swiss court.  

i) Why? 
(1) Parties can rely on French law on international arbitration concerning the recognition and enforcement of international arbitration awards rendered abroad under NY Convention Art. 7. 
(2) The award rendered in Switzerland is an international award not integrated in the legal system of Switzerland, so it remains in existence even if set aside. 

5) Societe PT Putrabali Adyamulia v. Societe Rena Holding, 2007

**Application of Hilmarton and contrary to TermoRio!

a) Facts:  A arbitral tribunal located in London first dismissed PT Putrabali’s (Indonesian company) claim against Rena Holding (FR company). Upon appeal on a point of law, an English court vacated this award.  The arbitral tribunal then issued an award in favor of Putrabali. 

b) Decision: French Supreme Court enforced the first award despite the fact that English courts set it aside.

c) RULE: An international award may be enforced even though it has been set aside at seat of arbitration and replaced by another award issued by the same tribunal. An international award not linked to any legal order must be evaluated according to law of country where enforcement is sought. 

d) Critique: Although arbitration should not be disconnected from the arbitral situs, the parties here arbitrated in London, an arbitration friendly place.  French courts should honor the parties’ choice of seat of arbitration and the arbitrators’ award. 

Question 2:  On what grounds can countries refuse to enforce an arbitral award in the first instance??

The New York Convention

Art. V:

1) Recognition and enforcement of the award may be refused, at the request of the party against whom it is invoked, only if that party furnishes to the competent authority where the recognition and enforcement is sought, proof that:

a. FORMATION/ VALIDITY: The parties to the agreement referred to in article II were, under the law applicable to them, under some incapacity, or the said agreement is not valid under the law to which the parties have subjected it or, failing any indication thereon, under the law of the country where the award was made; or

b. DUE PROCESS: The party against whom the award is invoked was not given proper notice of the appointment of the arbitrator or of the arbitration proceedings or was otherwise unable to present his case; or

c. Consent – jurisdiction: The award deals with a difference not contemplated by or not falling within the terms of the submission to arbitration, or it contains decisions on matters beyond the scope of the submission to arbitration, provided that, if the decisions on matters submitted to arbitration can be separated form those not so submitted, that part of the award which contains decisions on matters submitted to arbitration may be recognized and enforced; or

d. The composition of the arbitral authority or the arbitral procedure was not in accordance with the agreement of the parties, or failing such agreement, was not in accordance with the law of the country where the arbitration took place;

e. SET ASIDE: The award has not yet become binding on the parties, or has been set aside or suspended by a competent authority of the country in which, or under the law of which, that award was made.

2) Recognition and enforcement of an arbitral award may also be refused if the competent authority in the country where recognition and enforcement is sought finds that:

a. ARBITRABILITY: The subject matter of the difference is not capable of settlement by arbitration under the law of that country; or

b. PUBLIC POLICY: The recognition or enforcement of the award would be contrary to the public policy of that country.

INVALIDITY OF ARBITRATION AGREEMENT

Art. 5(1)(a)

1) Dallah Real Estate and Tourism Holding Company v. Ministry of Religious Affairs, Government of Pakistan, 2008

*Ignore separability issues?

a) OVERVIEW

i) Dallah and Pakistan entered into a memo of understanding and  Pakistan established a trust by ordinance with a separate legal personality which entered into an agreement with Dallah to build houses.  Pakistan was not named as a party to the agreement, nor did it sign it.  The agreement stated that arbitration would be under the rules of the International Chamber of Commerce in France. 

ii) Eventually Dalah started ICC arbitration proceedings against Pakistan in Paris and an award was made in Dallah’s favor.  Dallah then sought to enforce the award of the arbitrators in England. 
iii) Pakistan argued that English courts should refuse to enforce the ICC award because the agreement was invalid under French law and thus a ground for refusal of enforcement under the NY Convention. 
b) QUESTION: Could English courts refuse to enforce the arbitral award against Pakistan made in France under Art. 5(1)(a) NY Convention? 

c) DECISION: YES.

i) Under French law, if an entity is not a party to a contract, it is likewise not a party to the arbitration agreement, and both agreements are not valid towards that entity.   It follows that other countries can refuse to recognize and enforce the arbitration award under Art. 5 of the NY Convention.

DUE PROCESS

Art. 5(1)(b)

1) Overview

a) Broadly. Under all developed legal regimes, international arbitration awards may be challenged on the grounds of procedural unfairness or irregularity. This exception to the presumptive enforceability of an arbitral award includes the related topics of serious procedural irregularity or unfairness.  

b) Article 18 of the UNCITRAL Model Law provides that the “parties shall be treated with equality and each party shall be given a full opportunity of presenting his case.” 

c) Article 182(3) of the Swiss Law on Private International Law provides that the “arbitral tribunal shall ensure equal treatment of the parties and the right of the parties to be heard in adversarial procedures.” 

d) The New York Convention’s grounds for refusal of enforcement of a Convention award include cases where the “party against whom the award is invoked was not given proper notice of the appointment of the arbitrator or of the arbitration proceedings or was otherwise unable to present his case.” Broadly speaking, this exception permits challenges to awards for grave procedural unfairness in the arbitration proceedings.  

i) Difficulty: New York Convention does not specify what nation’s laws, or what international standards, apply in determining whether Article 5(1)(b)’s exception for procedural unfairness is met.  

e) CASE LAW
i) Parsons and Iran Aircraft held that the law of the forum where enforcement is sought – the US – should be applied to determine whether a party was given “proper” notice or was “unable” to present his case, i.e. notice and opportunity to be heard.
ii) A v. B: Ordinarily, arbitral tribunals are not obliged to invite the parties to comment on the legal grounds of their awards (“jura novit couria”).  However, exceptions are allowed if: 

(1) Such legal reasoning was not addressed in the arbitral proceedings, and

(2) Its relevance was not foreseeable.
f) Deference to arbitrators: Although requiring that arbitrators comply with basic standards of due process, Parsons made it plain that a national court will not sit in de novo review of procedural decisions of the arbitral panel.  Rather, courts in most developed states generally accord international arbitrators particularly broad discretion in their conduct of proceedings.

2)  Iran Aircraft Industries v. Avco Corp., 1992
a) OVERVIEW: The Iran-US Claims Tribunal awarded Iranian parties a 3.5 million award due from Avco.  Avco won a motion for summary judgment from the District Court of Connecticut declining to enforce the award because it has insufficient opportunity to present its case.

b) DECISION: For Avco! 

i) HOLDING: Accordingly, Avco was “unable to present its case” within the meaning of Article V(1)(b), and enforcement of the award was properly denied.

ii) RULE: The legal standard of being unable to present one’s case before an arbitral Tribunal so as to render the award unenforceable under the New York Convention essentially involves a due process inquiry to see whether the party against whom enforcement is sought was 1) put on notice and 2) had the opportunity to respond. 
iii) Rationale

(1) The New York Convention provides for non-enforcement where the party against whom the award is invoked was not given proper notice of the appointment of the arbitrator or of the arbitration proceedings or was otherwise unable to present his case…  
(2) We have recognized the defense provided for in Article V(1)(b) “essentially sanctions the application of the forum state’s standards of due process,” and that due process rights are “entitled to full force under the Convention as defenses to enforcement.” Accordingly, if Avco was denied the opportunity to be heard in a meaningful time or in a meaningful manner, enforcement of the award should be refused pursuant to Article V(1)(b).  [US LAW APPLIES?!!!]

iv) Application of rule: At the pre-hearing conference, Judge Mangard specifically advised Avco not to burden the Tribunal by submitting “kilos and kilos of invoices.”  Instead, Judge Mangard approved the method of proof proposed by Avco, namely submission of Avco’s audited accounts receivable ledgers. Later, when Judge Ansari questioned Avco’s method of proof, he never responded to Avso’s explanation that it was proceeding according to an earlier understanding.  Thus, Avco was not made aware that the Tribunal now required the actual invoices to substantiate Avco’s claim. Having thus led Avco to believe it had used a proper method to substantiate its claim, the Tribunal then rejected Avco’s claim for lack of proof.   We believe that by so misleading Avco, however unwittingly, the Tribunal denied Avco the opportunity to present its claim in a meaningful manner.

c) DISSENT (Justice Cardamone)

i) Grounds for vacatur for lack of due process under New York Convention are extremely narrow.  Burden of proof is on Avco rather than the Iranian parties When reviewing the grant of summary judgment which dismissed the action to enforce the award, we must view the facts in the light most favorable to the Iranian parties.  When so viewed those facts fail to demonstrate that Avco was denied the opportunity to present its claims to the Tribunal.

(1) Rationale: Interpreting NY Convention’s due process ground for vacatur broadly, as majority did here, will open a floodgate and undermine international commercial arbitration as a useful dispute resolution tool.

ii) Avco CHOSE not to produce the invoice in full knowledge of Judge Ansari’s doubts

(1) Avco had a full opportunity to present its claims, and was on notice that there might be a problem with its proof, especially given Judge Ansari’s concerns voiced at trial. Rather than address Judge Ansari’s concerns through producing the invoices themselves, Avco reiterated its “choice” to produce only a summary of the invoices.  In so doing it took a calculated risk.  Under these circumstances, Avco can scarcely credibly maintain that it was prevented from presenting its case before the Tribunal.    

3) A v. B. Ltd., C. GmBH Ltd. and E Ltd., 2008 [SWISS CASE reported by Michael]

a) OVERVIEW: A sought vacator of award in Swiss Federal Tribunal because the arbitral tribunal based its award on a legal argument which had not been brought by the defendants.  
b) Question: Is the right to be heard violated when an arbitral tribunal relies on legal reasoning not addressed in the arbitral proceedings to issue the final award? 
c) OUTCOME: YES.  

i) RULE: Ordinarily, arbitral tribunals are not obliged to invite the parties to comment on the legal grounds of their awards (“jura novit couria”).  However, exceptions are allowed if: 

(1) Such legal reasoning was not addressed in the arbitral proceedings, and

(2) Its relevance was not foreseeable.

ii) Application of rule: In the case at hand, the legal considerations of the tribunal were not related to the arguments brought forward by the parties. Clause 20 was mentioned only twice in the briefs of the parties. The parties did not have to anticipate that the tribunal would rely in its award on a reference to a contractual provision made in the termination letter of 16 February 2000, which the parties later on obviously did not consider to be of further relevance. 

CONSENT – JURISDICTION 

Art. 5(1)(c)

1) Telenor Mobile Communications AS v. Storm LLC, 2007

a) OVERVIEW

i) Telenor and Storm jointly owned Kyivstar and got into a dispute over the validity and effect of a 2004 shareholders’ agreement related to the management of Kyivstar. To resolve the dispute, Telenor invoked the arbitration provision of the Shareholders Agreement. 

ii) The arbitral tribunal issued a unanimous award granting relief to Telenor. Telenor petitioned to confirm the arbitration award and Storm cross-motioned to vacate the Award. 

(1) Storm argued that it never submitted the issue of arbitrability to the arbitrators, so the arbitral tribunal lacked jurisdiction to hear the case. 

(2) Telenor argued that Storm specifically agreed in the Arbitration Agreement that the arbitrators would rule on their own jurisdiction by incorporating the UNCITRAL Arbitration Rules in the arbitration agreement.   The UNCITRAL rules provide that “the Arbitral tribunal shall have the power to rule on objections that it has no jurisdiction, including any objections with respect to the existence or validity of the arbitration clause or the separate arbitration agreement”.

b) KEY QUESTION: Is the Tribunal’s determination that it had jurisdiction to determine jurisdiction entitled to deference? 

c) OUTCOME:  No.  

i) Holding: The Court will not “merely defer” to the Arbitral Tribunal’s findings on the issue of arbitrability, and Storm is entitled to an independent determination on that issue. 

ii) RULE: STRONG PRESUMPTION in favor of judicial rather than arbitral resolution on the issue of arbitrability (First Options and Sarhank require ‘clear and unmistakable evidence’!)

(1) Just as a party can only be forced to arbitrate the merits of a dispute where it is clear that they agreed to arbitrate those merits, a party can only be forced to arbitrate the arbitrability of a dispute where it can be said with certainty that the parties agreed to arbitrate the issue of arbitrability. (First Options – clear and unmistakable evidence is necessary). A reviewing court should not “force” the parties “to arbitrate a matter they reasonably would have thought a judge, not an arbitrator, would decide.” (First Options)  A challenge to the arbitrators’ jurisdiction militates against deference to the arbitrator’s judgment, and In favor of an independent inquiry into the arbitrability of the dispute, as the Court has an “independent obligation to determine the threshold issue of arbitrability” (Sarhank Group v. Oracle Corp.)

iii) Application of rule
(1) Incorporation of UNITRAL rules does not constitute clear and unmistakable evidence that Storm ever conceded that the Tribunal had jurisdiction to determine its own jurisdiction. 
(a) Telenor relies on Contec and Shaw Group to say that the UNCITRAL language is “clear and unmistakable evidence” that the parties intended to submit the issue of arbitrability to the tribunal.  However, neither case dealt with an arbitration agreement that incorporated the UNICTRAL language.  The ICC rules are clearly more sweeping than the UNCITRAL language at issue here (Shaw Group). Moreover, while the AAA rules provide arbitrators with general, unrestricted authority to “rule on their jurisdiction”, the UNCITRAL rules only allow arbitrators to rule on objections to that authority (Contec).  The UNCITRAL language, standing alone, is insufficient to strip Storm of its ability to “present evidence of the agreement’s invalidity” to this court.  

d) Criticism: Two bites at the jurisdictional apple!! 

ARBITRABILITY

ART. 5(2)(A)

1) Abbott Labs v. Baxter Int’l, Inc., 2003

a) OVERVIEW
i) Baxter granted Maruishi an exclusive worldwide license to practice sevoflurane process patents.  Abbott took a sublicense from Maruishi in 1992 and in 1998 Baxter bought Ohmeda’s new sevoflurane, planning to compete with the sevoflurane sold by Abbott.   

(1) Abbott initiated arbitration, arguing that Baxter’s sale of Ohmeda-process sevoflurane before the Baxter patents expired would violate the exclusivity term of the license.

(2) Baxter replied, first, that the license does not explicitly forbid Baxter itself from competing with Maruishi -Abbott, and second, that if the license does forbid Baxter from competing, then it violates US antitrust law and is unenforceable.   

ii) The arbitral tribunal held in favor of Abbott and Baxter sought to block enforcement in US courts. Baxter argued that the award should be set aside because arbitrators had made a mistake with regards to US law.  Arbitral tribunal approved of conduct that is ILLEGAL under US law – conduct that restrains trade in violation of US antitrust law. 

b) DECISION (Easterbrook): NO! 

i) RULE: A mistake of law is not a ground on which to set aside an award under the NY Convention.  Legal errors are not among the grounds that the New York convention gives for refusing to enforce international awards.  

(1) Rationale: Mitsubishi did not contemplate that, once an arbitration was over, the federal courts would throw the result in the waste basket and litigate the antitrust issues anew. That would just be another way of saying that antitrust matters are not arbitrable.  Starting from scratch in court, as Baxter proposes, would subvert the promises the United States made by acceding to the Convention.  The arbitral tribunal in this case took cognizance of the antitrust claims and actually decided them. Ensuring this as far as our review legitimately goes.

ii) Mitsubishi test: Did arbitrators “takecognizance of the antitrust claim and decide it”? Yes.   

c) DISSENT: The growing fondness for arbitration eventually eliminated the prohibition on submitting antitrust matters to arbitration. But the majority has taken the process one giant step further and has found that Mitsubishi not only allows submission of statutory and antitrust claims to arbitration, but denies our prerogative to refuse to enforce awards that command unlawful conduct.  The deciding circumstance, according to the majority, is that the question was put to, and decided by, the arbitrators themselves. 
PUBLIC POLICY

Art. 5(2)(b)

1) Overview 

a) One of the most significant and controversial bases for refusing to enforce an international arbitral award is the “public policy” exception. The public policy exception is set forth expressly in Art. 5(2)(b) of the NY Convention, which provides that recognition and enforcement of an award “may” be refused if it would “be contrary to the public policy of that country” – i.e. the country “where recognition and enforcement [of the award] is sought.”  

b) National arbitration legislation uniformly permits the non-recognition of arbitral awards because they violate public policy, also variously termed “ordre public” or “good morals.”  For example, Art. 36(1) of the UNCITRAL Model Law provides an arbitral award may be denied recognition if enforcement of the award “would be contrary to the public policy of this State.”  Likewise, Article 190(2) of the Swiss Law on Private International Law provides that an award may be set aside if it “is incompatible with public policy.”

c) Difficult questions: 

i) What are the sources of a country’s public policy?  

ii) Should public policy “of that country” take into account or reflect substantive norms derived from international sources? International customary laws articulating basic legal rules? 

iii) Perhaps public policy refers to local national public policies that are intended to apply to international transactions? 

iv) Does the public policy exception focus on enforcement of the arbitral award or the underlying substantive contract?  For example, national law may permit parties to enter into underlying contracts dealing with particular subjects (oil concessions) but may not permit or give effect to agreements to arbitrate those subjects (employment disputes, securities claims, torts claims, etc.) (Soleimany?)
2) GENERAL RULE 1: NARROW interpretation of public policy exception outside arbitral situs
a) Two relevant benefits brought by the NY Convention to international arbitration were (i) to shift the burden of proof to the party defending against enforcement of the award and (ii) to limit his defenses to those seven set forth in Article V. 
b) It follows that courts in many developed jurisdictions have taken a very restrictive view of the public policy exception.  The fear of the NY Convention drafters that the public policy exception would frustrate the Conventions basic objective of fostering the enforceability of arbitral awards seems to have been misplaced.
i) American courts have generally refused to invoke the public policy exception to deny recognition to an international arbitral award.   The Parsons court construed Article 5(2)(b)’s public policy exception narrowly to apply only where enforcement would violate the forum state’s “most basic notions of morality and justice.”  MGM and Abbot Labs v. Baxter also preferred a narrow interpretation of the grounds compiled in Article V of the NY Convention, which lead to the confirmation of the foreign awards in both cases.  (MGM arguably goes above and beyond Parsons saying that even if a contract is illegal it still does not contravene US public policy. )

3) GENERAL RULE 2:  BROADER interpretation of public policy exception at the arbitral situs
a) The NY Convention provides a system of double control for recognition and enforcement of arbitral awards: courts from the country which was the seat of the arbitration and courts from where enforcement is sought have the power to refuse enforcement of arbitral awards. While the NY Convention does not enumerate the grounds on which the country of the seat can vacate the award, it clearly limits the discretion of the country where enforcement is sought by drawing an exhaustive list of grounds for refusal.

b) In Eco Swiss, annulment was sought in the country which was the seat of the arbitration. In such situations, the Convention specifically contemplates that the state will be free to set aside or modify the award in accordance with its domestic arbitral law and its full panoply of express and implied grounds. Accordingly, the European Court of Justice determined that the failure to comply with the European antitrust provision, when domestic rules of procedure required a court to refuse enforcement if the award violated public policy, was a valid ground for annulling the award.

4) Premium Nafta – parties argued that it would be contrary to the public policy of the law – to deter bribery – to deny an innocent party of access to a court for determination of the issue whether the contract was induced by bribery.  Unsuccessful!
MINIMALIST SCHOOL: narrow interpretation of public policy exception
5) Parsons & Whittemore Overseas Co., Inc. v. Societe Generale de L’Industrie Due Papier (RAKTA), 1974

a) OVERVIEW

i) Overseas abandoned a construction project in Egypt after the Arab-Israeli broke out and Egypt expelled all Americans from the country.  RAKTA invoked the arbitration clause, seeking damages for breach of contract. Overseas argued that it was excused under the contract’s force majeure exception. 

ii) The ICC arbitral tribunal found in favor of RAKTA and held Overseas liable for damages.  The tribunal limited the force majeure defense to a short period of time, emphasizing that Overseas was not justified in unilaterally abandoning the project.  

iii) Egypt won a summary judgment from a US District Court confirming the ICC arbitral award and Overseas appealed on the following basis:

(1) Public policy under NY Convention Art. V(2)(b); 

(2) Non-arbitrability under NY Convention Art. V(2)(a); and

(3) Inadequate opportunity to present a defense under NY Convention Art. V(1)(b).

b) OUTCOME:  For RAKTA.  We affirm the district court’s confirmation of the foreign arbitral award.  

i) RULE 1: Public policy defense should be construed NARROWLY! Enforcement of foreign arbitral awards may be denied on this basis only where enforcement would violate the forum state’s most basic notions of morality and justice.

(1) Rationale: An expansive construction of this defense would vitiate the convention’s basic effort to remove preexisting obstacles to enforcement..  

ii) Application of Rule: Overseas argued that given the severance US-Egyptian relations, as a loyal American citizen, it had to abandon the project.  In equating “national” with ”public policy” of the US, Overseas misses the mark.  To read the public policy device protective of national political interests would seriously undermine the Convention’s utility.  This provision was not meant to enshrine the vagaries of international politics under the rubric of public policy.  To deny enforcement of this award largely because of the US’s falling out with Egypt in recent years would mean converting a defense intended to be of narrow scope into a major loophole in the Convention’s mechanism for enforcement.

iii) RULE 2: Breach of contract claims are arbitrable!

(1) Application of rule: US courts may decline enforcement of an award involving arbitration of certain categories of claims because of a special national interest vested in their resolution.  For example, antitrust matters are entrusted to the exclusive competence of the judiciary.   However, Overseas grossly exaggerates the magnitude of the national interest involved in the resolution of its particular claim.  There is no special national interest in judicial, rather than arbitral, resolution of the breach of contract claim underlying the award in this case.
iv) RULE 3: “Ability to present your case” = notice and opportunity to be heard, NOT setting the arbitration schedule to accommodate every single witness. The legal standard of being unable to present one’s case before an arbitral Tribunal so as to render the award unenforceable under the New York convention essentially involves a due process inquiry to see whether the party against whom enforcement is sought was put on notice and had the opportunity to respond. 

(1) Application of rule: Overseas sought relief on these ground based on the Arbitral Tribunal’s refusal to accommodate a key witness’ schedule.   However, the inability to present one’s witness is a “risk inherent in an agreement to submit to arbitration.” Besides, the witness produced an affidavit which, by the witness’s own account, offered a good deal of the information to which he would have testified. 

6) MGM Productions Group v. Aeroflot Russian Airlines, 2004

a) OVERVIEW

i) MGM-Russo (MGM was the assignee of Russo) had an agreement with Aeroflot, a Russian company.   Aeroflot allegedly breached the contract and the parties arbitrated in Sweden.  The tribunal issued an award in favor of MGM-Russo and MGM sought confirmation of the award in the U.S.

ii) Aeroflot opposed confirmation arguing that the award fell under the public policy exception in Article V(2)(b) of the New York Convention, because it compensated MGM-Russo for Aeroflot’s non-performance of an Agreement whose provisions allegedly violated the Iranian Transactions Regulations.  

b) DECISION: for MGM.

i) RULE: Public policy exception should be construed NARROWLY (Parsons) 

(1) The arbitrators considered Aeroflot’s argument that the Agreement violated the ITRs promulgated in 1995, and found that since the Agreement provided only for transactions between Russo and Aeroflot, it did not contravene the regulations and was not illegal.  We accord great deference to the arbitrator’s factual findings and contractual construction.  
ii) Even if the contract were illegal, it would still not violate US public policy.  (GOES BEYOND PARSONS, severely limiting public policy exception.)

7) Thales v. Euromissile, 2004

a) Facts: ICC arbitral tribunal ordered Thales to pay damages in excess of 100 million Euros and Thales tried to annul the award in the Paris Court of Appeals. 

b) Decision: Court of Appeals refused to annul the arbitral award.   

c) Rule: MINIMALIST SCHOOL. Violation of international public policy must be flagrant, meaningful and concrete in order to justify annulment of an arbitral award.  

8) Westacre Investments Inc. v. Jugoimport SPDR Holding Cp. Ltd and others, 1997 

a) Facts: J broke contract with Westacre, alleging that the contract was invalid because it involved bribing Kuwaiti officials.  Arbitration tribunal in Switzerland didn’t find sufficient evidence of bribery, so awarded damages to Westacre.  J appealed to Swiss court, but Swiss court confirmed arbitrators’ award.  J then sought vacator in the U.K.

b) Decision:  UK court refused to enforce the award confirmed by Switzerland.  

c) Rule 1: Public policy of sustaining international arbitral awards outweighs the public policy of discouraging international corruption and non-enforcement of illegal contracts. 

d) Rule 2: Court cannot examine contract on public policy grounds, only the award itself. Arbitral awards are insulated from public policy allegations as long as there was a valid arbitration.   (Court normally agree to hear evidence if the award itself was procured by bribery.)

e) Rule 3: Parties cannot bring new evidence (new witness) after the award had been rendered against it unless 1) the evidence was not available during the original hearing and 2) parties made that argument during the previous procedures. 

9) Electrim S.A. v. Vivendi Universal S.A.

a) Facts: After arbitration in London, Electrim challenged the arbitral award alleging fundamental violations of the arbitral proceedings: secret meetings between Vivendi and arbitrators, arbitrators’ refusal to hear Electrim’s case, Electrim’s witness was not allowed to speak, evidence was hidden, etc. 

b) Question: Was the arbitral award contrary to public policy?

c) Decision: No.  

i) Vivendi’s lawyers did not deliberately conceal evidence, and 

ii) It isn’t clear that the memo would have changed the outcome of the arbitration anyway. 

d) Rule: (Very high threshold) To be contrary to public policy, enforcement of arbitral award must be product of a “serious irregularity” or cause “substantial injustice” to one of the parties. 
10) Pemex Exploracion y Produccion v. Corporacion Mexicana de Mantenimiento Integral
a) Facts: Pemex entered into a public construction agreement with Corporacion Mexicana.  Arbitration panel in Mexico City found in favor of Corporacion and Pemex challenged the award in Mexico City Court, alleging that construction agreements should be considered within the ambit of public policy of Mexico and that the contract was illegal on public policy grounds. 

b) Decision: Public policy was not violated because the rules of the award were based in provisions of the public construction agreement. 

c) Rule 1: Arbitral awards may only be vacated on public policy grounds if they offend basic understandings of  morality and justice. The point of using arbitration would be defeated by interpreting Mexico’s public policy excessively broadly. 

d) Rule 2: Court cannot revisit substantive issues of case.  
11) Armada Holland BV Schiedamn Denmark v Interfruit S.A., 2007

a) Facts: An arbitral tribunal in London issued an award for Interfruit and Armada Holland sought vacator in Argentina.  

b) Decision: Arbitral award was set aside because the parties had not entered into a contract. 

c) Rule: Arbitration agreements must be in writing in order to satisfy the New York Convention. 
12) SNF v. CYTEC Industrie, 2008

a) Facts: CYTEC (Dutch company) initiated arbitration proceedings, seeking damages for breach of contract by SNF.  SNF argued that it was justified in terminating purchases from CYTEC because the underlying contract violated European anti-trust laws. The arbitration tribunal found that the contract violated European anti-trust law, but the parties were equally liable and SNF should compensate CYTEC.   SNF sought vacator in Belgian courts and CYTEC sought confirmation in French courts.  

b) Decision: Brussels court of first instance set aside the arbitral award.  French courts found that the awards were not contrary to French public policy, as the violations were not sufficiently “obvious, actual and concrete.” 

c) Rule: In order to arbitral awards to be vacated on public policy grounds, the public policy violation must be “obvious, actual and concrete.”
MINIMALIST SCHOOL: Broader interpretation of public policy
13) Eco Swiss China Time Ltd. v. Benetton Int’l NV, INTERNATIONAL COURT OF JUSTICE, 1999

a) OVERVIEW

i) Benetton breached a licensing agreement with Eco Swiss and arbitrators ordered Benetton to pay damages. 

ii) Benetton brought proceedings in the Dutch Supreme Court for stay of enforcement of the arbitration award, arguing that the award was contrary to public policy because the licensing agreement was null under the Dutch Code of Civil Procedure.  

b) DECISION: In favor of Benetton.  

i) RULE: (Public policy exception can be interpreted more broadly at arbitral situs). Provisions of the civil procedure may be regarded as a matter of public policy within the meaning of the New York Convention. 
(1) Rationale: Although it is in the interest of efficient arbitration proceedings that review of arbitration awards should be limited in scope and that annulment of or refusal to recognize an award should be possible only in exceptional circumstances, domestic rules of procedure require a national court to grant an application for annulment of an arbitration award where such an application is founded on failure to observe national rules of public policy.  
14) Marketing Displays International, Inc v. Van Raalte Reclame BV, 2005 
**Application of Eco Swiss!
a) Facts: An American company, MDI, won 3 arbitral awards against VRR and sought to enforce them in the Netherlands.  

b) Decision: The Dutch Supreme Court found the underlying contract null and void and therefore fell under the public policy exception of the New York Convention. 

c) Rule:  MAXIMALIST SCHOOL. National courts provide full-fledged supervision of public policy violations and review arbitral awards aggressively. 

15) Soleimany v. Solemany, 2008 

a) Facts: Two Iranian Jews (father, son) entered into agreement to import rugs from Iran illegally but disagreed as to sharing of profits.  Religious arbitral tribunal in London applied Jewish law and issued award to son.  The father then sought to set aside the award in English Courts on the basis that the illegality of the contract rendered enforcement of the arbitral award contrary to public policy.   The English court decided, however, that as long as law applicable to the arbitration agreement (Jewish law) attached no significant to the illegality, the award was enforceable.  Father appealed.

b) Decision: The English Court of Appeals refused to enforce the award. “An English court will not enforce a contract governed by English law, or to be performed in England, which is illegal under domestic English law…. Even were we wrong that an arbitration agreement between robbers to arbitrate their disputes would be itself void, it is in our view inconceivable that an English court would enforce an award made on a joint venture agreement between bank robbers, anymore than it would enforce an agreement between highwaymen.”  

c) Rule: Even though arbitration agreements are severable and autonomous, arbitral awards attached to illegal substantive contracts cannot be enforced on public policy grounds.  
d) Critique: If the arbitration agreement is separable, why does it matter that the contract contemplated illegal activity

16) Milantic Trans S.A. v. Ministerio de la Produccion- Astillero Rio Santiago, 2007

a) Facts: The Province of Buenos Aires bought a ship from Milantic and reneged on payments during the economic crisis of the 90’s.  Arbitral tribunal rendered an award for Milantic and the Province of Buenos Aires sought vacator in local court.

b) Decision: Arbitral award cannot be enforced due to Argentinian public policy. 

c) Rule: Controversies involving agencies of the Province of Buenos Aires cannot be submitted to arbitration.  

d) Critique: Shouldn’t there be a distinction between the commercial vs. non commercial activities of states and state agencies? 

CLASS 11: Anti-suit Anti-arbitration injunctions   

1) OVERVIEW

a) Key question:  When can a court stop a proceeding in another court (i.e. force a party to drop claims in another forum)? 

b) US rule: Proceedings IN PERSONAM (as opposed to in rem) can go forward concurrently in different forums.    

c) Tecnimed details the battle at the outset of arbitration, in the agreement stage, whereas the Karaha is concerned with who gets to control the enforcement of an award that has already been rendered.

2) Paramedics Electromedicina Comercial, Ltda. V. GE Medical Systems Information Technologies, 2004

a) OVERVIEW

i) Tecnimed distributed GE products in Brazil. GE started arbitration in 2002 and Tecnimed brought a lawsuit in Porto Alegre. 

ii) GE got an antisuit injunction from a US district court, which ordered Tecnimed to “immediately take all steps necessary to cause dismissal of the” Porto Alegre suit.   Tecnimed appealed. 

(1) Tecnimed argued that its claim was not “based upon the sale of GE’s products by Tecnimed pursuant to the terms of the Agreements”; i.e. that it falls outside the purview of the arbitration clauses.  Tecnimed also argued that an injunction was against the interests of the public policy of the US and threatened the domestic jurisdiction of Brazil.

b) Question: Can an American court stay litigation in a foreign court, compelling parties to resolve a dispute through arbitration?
c) DECISION: YES.  The anti-suit injunction was an appropriate measure to enforce and protect the judgment compelling arbitration.  

i) RULE: Federal policy in favor of arbitration = PRESUMPTION of arbitrability of claims.  Federal policy strongly favors the enforcement of arbitration agreements.  Therefore, “the existence of any broad agreement to arbitrate creates a presumption of arbitrability which is only overcome if it may be said with positive assurance that the arbitration clause is not susceptible of an interpretation that covers the asserted dispute.  

(1) Application of rule: The arbitration agreement here, covering as it does “any controversy, claim or dispute” arising out of the Agreements, is broad. Tecnimed’s claim for moral damages, even if unique to Brazil, touched matters covered by the distribution agreement and thus was arbitrable under the broad arbitration clause included therein. The district court committed no error in ruling that the claim for moral damages is arbitrable, and that such ruling is dispositive of the claim.
ii) The public policy exception is not as strong relative to anti-suit injunctions.  “Where one court has already reached a judgment—on the same issues, involving the same parties—considerations of comity have diminished force.” 

3) Karaha Bodas Co. v. Perusahaan Pertambangan Minyak Dan Gas Bumi Negara, 2003 
a) OVERVIEW: An arbitration panel in Switzerland awarded Karaha 260 million in damages.  Pertamina, an Indonesian company, started an action in Jakarta to annul the Swiss arbitration award in favor of Karaha and enjoin Karaha from enforcing the award.  Karaha then initiated proceedings in federal district court (US) to enforce (anti-anti suit injunction) and the US court granted Karaha a preliminary injunction against Pertamina. 

b) Question: Can an American court enjoin a party from seeking annulment of an arbitral award in a foreign court?
c) DECISION: NO. Given the structure and purpose of the New York Convention, and the responsibilities of the US under that treaty, the district court abused its discretion in granting Karaha a preliminary injunction.  
i) TEST for foreign anti-suit injunctions

(1) When a preliminary injunction takes the form of a foreign anti-suit injunction, we weigh the need to 1) “prevent vexatious or oppressive litigation” and to “protect the court’s jurisdiction” against the need to 2) defer to principles of international comity.  

ii) Rationale 

(1) New York Convention meant to facilitate enforcement of arbitration awards 

(a) When the Convention was drafted, one of its main purposes was to facilitate the enforcement of arbitration awards by enabling parties to enforce them in third countries without first having to obtain either confirmation of such awards or leave to enforce them from a court in the country of the arbitral situs.  

(b) By allowing concurrent enforcement and annulment actions, as well as simultaneous enforcement actions in third countries, the Convention necessarily envisions multiple proceedings that address the same substantive challenges to an arbitral award.

iii) Application of test

(1) Inequitable hardship? No

(a) As the Convention already provides for multiple simultaneous proceedings, it is difficult to envision how court proceedings in Indonesia could amount to an inequitable hardship.  Not only did Karaha contract to arbitrate its dispute in a foreign country (Switzerland), but it also instituted enforcement proceedings in several countries.  

(2) Protecting the court’s jurisdiction? No 

(a) Also, the Indonesian court proceedings do not threaten the integrity of the district court’s jurisdiction or its judgment enforcing the award.  As courts of secondary jurisdiction here, the authority of IS courts is restricted to enforcing or refusing to enforce the arbitral award under the Convention.  The integrity of our jurisdiction and the district court’s judgment will not be affected unless we decide that the Indonesian annulment is in fact valid and this annulment outweighs the Swiss court’s confirmation of the Award. 

(3) International Comity? No

(a) Neither a matter of legal obligation nor of mere courtesy, comity has long counseled courts to give effect, whenever possible, to the executive, legislative and judicial acts of a foreign sovereign so as to strengthen international cooperation. The doctrine of comity contains a rule of “local restraint” which guides courts reasonably to restrict the extraterritorial application of sovereign power.

(b) Allowing such an injunction to stand could set an undesirable precedent under the Convention, permitting a secondary jurisdiction to impose penalties on a party when it disagrees with that party’s attempt to challenge an award in another country.  An enforcement court in a future dispute might attempt to enjoin proceedings in countries with arguable primary jurisdiction.  In sum, an injunction here is likely to have the practical effect of showing a lack of mutual respect for the judicial proceedings of other sovereign nations and to demonstrate an assertion of authority not contemplated by the New York Convention.   

4) (Report on) Allianz SpA v. West Tankers Inc., European Court of Justice Advisory Opinion 

a) OVERVIEW

i) Two ships collided.  The agreement between the two companies included an agreement to arbitration in London.  Allianz brought a tort claim against West Tankers in Italy.  West Tankers started an action in the English courts seeking an anti-suit injunction to prevent Allianz from taking forward the case in Italy and forcing Allianz to arbitrate in the U.K.  

ii) The High Court of England issued an anti-suit injunction compelling Allianz to arbitrate.  Allianz appealed to the House of Lords, when then referred the question to the European Court of Justice.

iii) West Tankers argued that English courts should be allowed to issue anti-suit injunctions: 

(1) To enhance economic efficiency in reducing the number of concurrent court proceedings.  

(2) Anti-suit injunctions protect the autonomy of parties to choose the jurisdiction of the reviewing courts by choosing the seat of arbitration.  

b) DECISION

i) National courts CAN decide the validity of an arbitration agreement as a preliminary matter.  To decide otherwise would deprive claimant parties of access to national courts, thereby violating the European Community’s principles of effective judicial protection. 

5) Gaillard, Anti-suit Injunctions Issued by Arbitrators 
a) Question: When parties seek anti-suit injunctions, the goal is always to disrupt or terminate the arbitral proceeding by submitting the disrupt that is covered by the arbitration agreement to another court.  What is the appropriate response in such cases? Must the arbitrators comply with anti-suit injunctions issued against them on the basis of the fundamental principle of competence-competence and the recognition of the existence and validity of the arbitration agreement on the basis of which the arbitral tribunal has been constituted? Can, and should, the arbitrators issue anti-suit injunctions against the recalcitrant party? 

b) THESIS: Well-established principles of international arbitration law unquestionably provide the basis for the arbitrators’ jurisdiction to issue anti-suit injunctions.  These are the jurisdiction to sanction violations of the arbitration agreement and the power to take any measure necessary to avoid the aggravation of the dispute or to protect the effectiveness of the final award.   

� See Art. 10 of the UNCITRAL Model Law (3 arbitrators), Art. 5 of the UNCITRAL Arbitration Rules (3 arbitrators), Art. 5 of the Federal Arbitration Act (1 arbitrator), Art. 7 of the ICC Rules (1 or 3 arbitrators, depending on the case circumstances).


� An exception to this rule is Art. 8.4 of the ICC Rules, which determines that, without consent of the parties, the third arbitrator shall be appointed by the ICC Court.


� See Art. 11(3) UNCITRAL Model Law.


� See Art. 7.1 of the LCIA Rules.


� This Code of Ethics introduces the presumption on the impartiality of the arbitrator.


� See for example: Article 9 of the UNCITRAL Arbitration Rules, article 7.2 of the ICC Rules and article 7.1 of the ICDR Rules.


� The primary materials for these class are the following: UNCITRAL Model Law, arts. 18-27; Federal Arbitration Act, § 7;   English Arbitration Act, §§ 33-45; UNCITRAL Rules, arts. 15-30;  ICC Rules, arts. 13-23; LCIA Rules, arts. 14-22; UNCITRAL Notes on Organizing Arbitral Proceedings; Int’l Law Ass’n, Committee on Int’l Comm’l Arbitration, Ascertaining the Contents of the Applicable Law in International Commercial Arbitration, Parts I and V; Report from the ICC Commission on Arbitration on Techniques for Controlling Time and Costs in Arbitration; IBA Rules on the Taking of Evidence, esp’ly arts. 3, 8.


� See: U.S. Federal Arbitration Act (Art. 7); English Arbitration Act (Arts. 33, 34 and 38); UNCITRAL Rules (Art. 15); ICC Rules (Art. 15); LCIA Rules (Art. 14); and UNCITRAL Notes on Organizing Arbitral Procedures (Introduction, paras. 4, 5, 7 and 8; Annotations, paras. 14 and 16).


� Id.


� In any case, the parties shall be treated with equality and each party shall be given a full opportunity of presenting his case.


� See: UNCITRAL Model Law (Arts. 21 and 23); English Arbitration Act (Arts. 14 and 34); UNCITRAL Arbitration Rules (Arts. 3, 18, 20 and 22); ICC Arbitration Rules (Arts. 4, 19, 20); LCIA Arbitration Rules (Arts. 1 and 15); UNCITRAL Notes on Organizing Arbitral Procedures (Annotations, paras. 38 to 42); and Report from the ICC Commission on Arbitration Techniques for Controlling Time and Costs (Arts. 45 to 51).


� Article 4.2.e) of the ICC Arbitration Rules requires filing the Request for Arbitration together with the Request for Appointment of Arbitrator.


� See: UNCITRAL Model Law (Arts. 10 to 15); English Arbitration Act (Arts. 15 to 21); UNCITRAL Arbitration Rules (Arts. 5 to 12); ICC Arbitration Rules (Arts. 7 to 9); U.S. Federal Arbitration Act (Art. 5); and LCIA Arbitration Rules (Arts. 5 and 6).


� See Report from the ICC Commission on Arbitration Techniques for Controlling Time and Costs (Arts. 3, 11, 12 and 13).


� See: UNCITRAL Arbitration Rules (Art. 6.4); ICC Arbitration Rules (Art. 9.5); and LCIA Arbitration Rules (Art. 6.1).


� See: ICC Arbitration Rules (Art. 18); UNCITRAL Notes on Organizing Arbitral Proceedings (Introduction, para. 9); and Report from the ICC Commission on Arbitration Techniques for Controlling Time and Costs (Arts. 21, 31 to 34).


� Such as means of communications, addresses, number of copies of copies.


� Such as types of submissions and evidence, discovery, hearing format, and timing.


� See: UNCITRAL Model Law (Arts. 20, 24 and 26); English Arbitration Act (Arts. 34 and 37); UNCITRAL Arbitration Rules (Arts. 24, 25 and 27); ICC Arbitration Rules (Art. 20); U.S. Federal Arbitration Act (Art. 7); LCIA Arbitration Rules (Art. 21); UNCITRAL Notes on Organizing Arbitral Procedures (Annotations, paras. 23, 69 to 73); and Report from the ICC Commission on Arbitration Techniques for Controlling Time and Costs (Arts. 65 to 71).


� See: UNCITRAL Model Law (Art. 24); English Arbitration Act (Art. 34); UNCITRAL Arbitration Rules (Art. 24); ICC Arbitration Rules (Art. 20); U.S. Federal Arbitration Act (Art. 7); LCIA Arbitration Rules (Art. 15); UNCITRAL Notes on Organizing Arbitral Procedures (Annotations, paras. 42, 48, 49, 53 and 54); and Report from the ICC Commission on Arbitration Techniques for Controlling Time and Costs (Arts. 36, 38, 52 to 60).


� See: UNCITRAL Model Law (Art. 24); English Arbitration Act (Arts. 34 and 35); UNCITRAL Arbitration Rules (Arts. 15 and 25); ICC Arbitration Rules (Arts. 20 and 21); LCIA Arbitration Rules (Art. 19 and 22); UNCITRAL Notes on Organizing Arbitral Procedures (Annotations, paras. 74 to 85); and Report from the ICC Commission on Arbitration Techniques for Controlling Time and Costs (Arts. 72 to 84).


� Please see Article 15.2 of UNCITRAL Arbitration Rules and Article 20.2 of ICC Arbitration Rules.
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