· Big points

· It’s a difficult subject: very broad, very heterogeneous (lots of bits and pieces). Hard to make it a whole

· Meant to familiarize us with fundamental texts – sources of the law

· Teach us how to read them critically to see how the arguments are construed

· Teach us how to construe an argument under international law – teach use how to be constructive

· By reading carefully

· Show what’s specific about international legal arguments?

· Importance of practice

· State practice affects the law

· In domestic law, individual practice does not impact the law in such a direct way

· Core element of international law: 

· Interpretation and application by the states affects the legal order

· Must research this

· Provide us with intellectual maps to guide us through this messy field

· To build on what we know of domestic public law

· Many differences, but the comparison is useful

· Differences

· Enforcement

· In domestic realm, we have centralized enforcement

· Sovereign state is main subject

· Sovereignty has important legal consequences, including immunity

· Greater emphasis on self-help

· Main difference is that international law is still a very decentralized system

· International law is in a process of transformation. Transforming principles

· Human rights

· Prohibition of the use of force

· Tried to acquaint us with the moral, ethical and ideological issues

· U.N. Charter as central instrument

· Looked at how convincing analogy to constitution is

· Most important Articles: 

· 2(4): Prohibition on the use of force

· Move from state of nature, to the state of law

· It wasn’t illegal to go to war before 2(4)

· Text: All Members shall refrain in their international relations from the threat or use of force against the territorial integrity or political independence of any state, or in any other manner inconsistent with the Purposes of the United Nations.
· 2(7): Prevents UN from intervening in UN affairs (not as important as others)

· Has been undermined by 

· Security Council’s binding resolutions

· Humanitarian intervention

· Text: Nothing contained in the present Charter shall authorize the United Nations to intervene in matters which are essentially within the domestic jurisdiction of any state or shall require the Members to submit such matters to settlement under the present Charter; but this principle shall not prejudice the application of enforcement measures under Chapter Vll.
· 25: Allows Security Council to pass binding resolutions

· Text: The Members of the United Nations agree to accept and carry out the decisions of the Security Council in accordance with the present Charter.
· 51: Still allows self-defense

· Text: Nothing in the present Charter shall impair the inherent right of individual or collective self-defence if an armed attack occurs against a Member of the United Nations, until the Security Council has taken measures necessary to maintain international peace and security. Measures taken by Members in the exercise of this right of self-defence shall be immediately reported to the Security Council and shall not in any way affect the authority and responsibility of the Security Council under the present Charter to take at any time such action as it deems necessary in order to maintain or restore international peace and security.
· International legal process

· Sources of International Law (Restatement (Third) § 102; 56)
· A rule of international law is one that has been accepted as such by the international community of states
· In the form of customary law;
· By international agreement; or
· By derivation from general principles common to the major legal systems of the world
· (ICJ statute adds “judicial decisions and the teaching of the most highly qualified publicists of the various nations, as subsidiary means for the determination of rules of law”; 57)
· Customary international law results from a general and consistent practice of states followed by them from a sense of legal obligation
· International agreements create law for the states parties thereto and may lead to the creation of customary international law when such agreements are intended for adherence by states generally and are in fact widely accepted
· General principles common to the major legal systems, even if not incorporated or reflected in customary law or international agreement may be invoked as supplementary rules of international law where appropriate
· RULE: In any case, the court will begin with the presumption that there is no restriction on a state, and then look for a law that proves that presumption wrong (Case of the S.S. Lotus; 68)
· Lotus: The rules of law binding upon states therefore emanate from their own free will as expressed in conventions or by usages generally accepted as expressing principles of law and established in order to regulate the relations between these co-existing independent communities or with a view to the achievement of common aims. Restrictions upon the independence of states cannot therefore be presumed
· Case → Whoever you put the burden on is likely going to lose b/c it’s so hard to show an int’l rule exists, especially CIL.
· Facts: French + Turkish ships collided, killing 8 Turkish nationals. When the French ship gets to Turkey, they try the French officer who had been on watch duty. Do they have jurisdiction over him? 
· France argues Turkey must point to a provision granting it jurisdiction or it doesn’t get it. 

· Turkey argues it automatically has jurisdiction absent a provision denying it 

· Holding: We can’t presume restrictions upon independence of states. IL permits what it doesn’t forbid 

· States can do whatever they want unless IL (treaty or CIL) says otherwise. Thus, Turkey presumptively has jurisdiction unless France can prove otherwise which is hard to prove. 

· Dissent: This was a 50/50 split. The dissent held IL did not affirmatively allow Turkey jurisdiction. 

· Principles of International Law

· Voluntarism: Doctrine that holds that international legal rules emanate exclusively from the free will of states as expressed in conventions or by usages generally accepted as law (58)
· Positivism: Obligatory nature of legal norms and the fixed authoritative character of the formal sources.
· Also tends to consider that to be “law”, The international norm must be capable, in principle, of application by a judicial body
· Law making by international treaty

· Treaty: Binding agreements between subject of international law that are governed by international law

· Vienna Convention on the Law of Treaties: State department recognizes it as the authoritative guide to current treaty law and practice, though the U.S. has not recognized it (452) 
· Pacta Sunt Servanda: Every treaty in force is binding on the parties to it and must be performed by them in good faith (VCLT Art 26)
· Reservations: A unilateral statement, however phrased or named made by a State, when signing, ratifying, accepting, approving or acceding to a treaty, whereby it purports to exclude or to modify the legal effect of certain provisions of the treaty in their application to that State (VCLT Article 2(1)(d))
· Permissible Reservations: A State may, when ratifying or accepting a treaty, formulate a reservation unless any of the following (Art 19):
· The Reservation is prohibited by the treaty
· The treaty provides that only specified reservations, which do not include the reservation in question, may be made
· The reservation is incompatible with the object and purpose of the treaty
· Acceptance (VCTL Article 20):
· Expressly Authorized: A reservation expressly authorized by a treaty does not require any subsequent acceptance by the other contracting States unless the treaty so provides.

· Required: When it appears from the limited number of the negotiating States and the object and purpose of a treaty that the application of the treaty in its entirety between all the parties is an essential condition of the consent of each one to be bound by the treaty, a reservation requires acceptance by all the parties.

· International Organizations: When a treaty is a constituent instrument of an international organization and unless it otherwise provides, a reservation requires the acceptance of the competent organ of that organization.

· In cases not falling under the preceding paragraphs and unless the treaty otherwise provides:

· Acceptance by another contracting State of a reservation constitutes the reserving State a party to the treaty in relation to that other State if or when the treaty is in force for those States;

· An objection by another contracting State to a reservation does not preclude the entry into force of the treaty as between the objecting and reserving States unless a contrary intention is definitely expressed by the objecting State;

· An act expressing a State's consent to be bound by the treaty and containing a reservation is effective as soon as at least one other contracting State has accepted the reservation. 

· Considered to have been Accepted: For the purposes of paragraphs 2 and 4 and unless the treaty otherwise provides, a reservation is considered to have been accepted by a State if it shall have raised no objection to the reservation by the end of a period of twelve months after it was notified of the reservation or by the date on which it expressed its consent to be bound by the treaty, whichever is later.
· Effect: Once a reservation is established, it

· Modifies for the reserving State in its relations with that other party the provision of the treaty to which the reservation relates to the extent of the reservation; and

· Modifies those provisions to the same extent for that other party in its relations with the reserving State

· Does Not:
· Modify the provisions of the treaty for other parties to the treaty between themselves

· When a state objecting to a reservation has not opposed the entry into force of the treaty between the two states, the provision to which the reservation relates do not apply as between the two States to the extent of the reservation

· Reservations in human rights treaties: Reservations to the Convention on Genocide (ICJ; 1951). VCLT based Reservation rule in large part on this decision 

· Facts: Treaty prohibited genocide, making states’ abuse an int’l affair. States posed reservations, esp. re Art. 9 compulsory jurisdiction of the ICJ. 

· Background: At CL, reserving party didn’t become member to any parts of the treaty unless all other parties to the treaty agreed to the reservation. 
· Holding: Now, if a reserving state is still a party depends on if a reservation is compatible w/ object + purpose of the treaty. If another state objects to the reservation, that state alone can consider reserving party not a member. 

· Rationale: Court was trying to get int’l human rights law to be universal. 

· Human Rts is distinguishable - states have a common interest here while in other areas treaties focus on reciprocity. 

· Need to get as many members as possible made court be flexible. 
· Note: You can’t have a reservation to peremptory norms of CIL. (See HRC) 

· Human Rights Committee General Comment No. 24 on Reservations to ICCPR

· HRC has jurisdiction to decide when reservations to ICCPR are ok. Independent body must decide + HRC has implied competence to b/c they need this power to fully exercise their granted powers under the ICCPR. 
· Effect of an impermissible reservation “is not that the covenant will not be in effect for a reserving party”. This violates the idea that states are only bound by their consent but is a twisted sentence, weak legal argument. 

· HRC: No reservations to peremptory norms of CIL– i.e. human rights, torture, genocide (jus cogens). Reserving state is still bound + reservation is severed like it never existed. Also you can’t w/draw from an HR treaty. 

· ILC: Some also argue we don’t allow reservations to HR treaties or other CIL is b/c individuals, those actually protected by HR, don’t have the means to object to their states’ reservations.
· Interpretation (31 and 32) Really important)
· Invalidity: The validity of a treaty or of the consent of a State to be bound by a treaty may be impeached only through the application of the present Convention (Art. 42). May be of whole treaty or just clause (see Art. 44)

· Violating a provision of internal law: A State may not invoke the fact that its consent to be bound by a treaty has been expressed in violation of a provision of its internal law regarding competence to conclude treaties as invalidating its consent unless that violation was manifest and concerned a rule of its internal law of fundamental importance (Art. 46)
· Manifest: A violation is manifest if it would be objectively evident to any State conducting itself in the matter in accordance with normal practice and in good faith.
· Error: A State may invoke an error in a treaty as invalidating its consent to be bound by the treaty if the error relates to a fact or situation which was assumed by that State to exist at the time when the treaty was concluded and formed an essential basis of its consent to be bound by the treaty (Art. 48)
· BUT: Paragraph 1 shall not apply if the State in question contributed by its own conduct to the error or if the circumstances were such as to put that State on notice of a possible error.
· BUT: An error relating only to the wording of the text of a treaty does not affect its validity; article 79 then applies
· Fraud: If a State has been induced to conclude a treaty by the fraudulent conduct of another negotiating State, the State may invoke the fraud as invalidating its consent to be bound by the treaty (Art. 49)
· Corruption (like bribery): If the expression of a State's consent to be bound by a treaty has been procured through the corruption of its representative directly or indirectly by another negotiating State, the State may invoke such corruption as invalidating its consent to be bound by the treaty (Art. 50)
· Coercion
· Of a Representative: The expression of a State's consent to be bound by a treaty which has been procured by the coercion of its representative through acts or threats directed against him shall be without any legal effect (Art. 51)
· Of a State: A treaty is void if its conclusion has been procured by the threat or use of force in violation of the principles of international law embodied in the Charter of the United Nations (Art. 52)
· Conflicts with preemptory norms of general international law (just cogens): A treaty is void if, at the time of its conclusion, it conflicts with a peremptory norm of general international law. For the purposes of the present Convention, a peremptory norm of general international law is a norm accepted and recognized by the international community of States as a whole as a norm from which no derogation is permitted and which can be modified only by a subsequent norm of general international law having the same character. (Art. 53) REALLY IMPORTANT ONE)
· Termination: The termination of a treaty or the withdrawal of a party may take place (Art. 54) (For cases involving human rights treaties, see General Comment 26 on 540):

· By Treaty: In conformity with the provisions of the treaty; or

· BUT: A treaty which contains no provision regarding its termination and which does not provide for denunciation or withdrawal is not subject to denunciation or withdrawal unless (Art. 56):

· It is established that the parties intended to admit the possibility of denunciation or withdrawal; or

· A right of denunciation or withdrawal may be implied by the nature of the treaty.

· Notice: A party shall give not less than twelve months' notice of its intention to denounce or withdraw from a treaty under paragraph 1.

· By Consent: At any time by consent of all the parties after consultation with the other contracting States (Art. 54).

· By a later treaty (Art. 59)

· By Breach (Art. 60)

· Impossibility of Performance (Art. 61)

· Change of Circumstance (Art. 62)

· Emergence of a new Preemptory Norm of International Law (Jus Cogens) (Art. 63)

· Customary international law

· Restatement:
· Customary international law results from a general and consistent practice of states followed by them from a sense of legal obligation

· International agreements create law for the states parties thereto and may lead to the creation of customary international law when such agreements are intended for adherence by states generally and are in fact widely accepted

· Finding a rule of Customary International Law: Three strategies to construe a rule of international law from Legality of the Threat or Use of Nuclear Weapons (ICJ; Advisory Opinion; 77)

· Paragraph 52: Find a general rule by inferring its existence from more specific treaty rules

· Finds that state practice shows that illegality of the use of certain weapons does not result from an absence of authorization, but from the presence of a prohibition

· Paragraph 64: Try to find a general law by looking at state practice and the non-binding opinions of international organizations

· Here, court looked at opinions of GA and state practice of deterrence and found here that they fall short of establishing the existence of opinion juris

· Paragraph 74: Extension of a treaty rule, like international humanitarian law (particularly the amendments to the Geneva convention, to states which are not a member of the treaty)

· AVB thinks this is best argument

· Court finds there may be some circumstances where humanitarian law does not preclude but, it is unlikely, because weapons must:

· Distinguish between civilian and military

· Prevent unnecessary suffering to combatants

· Court less likely to find rule of international law on controversial issues that are keystones of the entire international system
· Also tried to explain

· Living in nuclear age is defining element of our time

· On that basis, there is a fundamental inequity between the states with and without nuclear powers

· Explains non-proliferation regime

· Explains how judges are elected to ICJ

· There are those who argue it must be overcome, and those who argue that moving away from that would take away international order

· Two ways to argue

· No treaty document

· There is a treaty, but the state to which the law is applied is not a member

· Lotus case: Court very reluctant to find a rule of international law

· Used Lotus case to highlight sovereignty and burden of proof

· Asked whether sovereignty still holds true in world of globalization

· Presumption that states act legally

· Principle of state freedom – Lotus begins by assuming there is no obligation (THIS principle is very important for arguments)

· Extreme voluntarism and extreme positivism (Check this out)
· States are only bound by the laws they consent to

· Positivism: ???

· Hard to find customary international law

· Nicaragua case: Court happy to find customary international law. Has competence to find customary international law

· Compliance: Application and enforcement of international law

· Relationship between international law and municipal law

· Comes from idea that states are subjects of international law. Domestic law comes from international law.

· Relationship between international law and domestic law is construed in such a way that it is not possible to say that this is the case

· State is responsible for violations by any branch or official of its government and it is the state that is required to give it effect, not any branch. State must make sure its Constitution and laws enable its government to carry out its international obligations (159)

· Every state has the duty to carry out in good faith its obligations arising from treaties and other sources of international law, and it may not invoke provisions in its constitution or its laws as an excuse for failure to perform this duty (Art. 13 Declaration. of Rights and Duties of States)

· Customary law that has developed since the United States became a state is incorporated into United States law as of the time it matures into international law (Restatement (Third) Part I, Chapter 2; 164)

· Self-executing treaties concluded by the United States become law of the United States as of the time they come into force for the United States.

· Monism/Dualism debate (160)

· Both doctrines are unsatisfactory analytical (Don’t explain what’s going on) and normatively (Don’t tell us what to do)

· Whether an international obligation is self-executing is core of this division

· Self-executing (AKA direct effect): A treaty is to be regarded as equivalent to an act of legislation (self-executing) whenever it operates of itself without the aid of any legislative provision (Foster and Elam v. Neilson; 205)

· Obligations to refrain from acting: Treaties that create obligations to refrain from acting are generally self-executing (United States v. Rauscher; 208)

· If a treaty has been in effect for some time and the Executive has not sought and Congress has not enacted implementing legislation, it may be reasonable to assume that the Executive Branch and Congress had concluded that no implementation was necessary (Restatement (Third) §111)

· BUT: (non-self-executing) When the terms of the stipulation import a contract, when either of the parties engages to perform a particular act, the treaty addresses itself to the political, not the judicial department; and the legislature must execute the contract before it can become a rule of law

· Also: An international agreement cannot take effect as domestic law without implementation by Congress if the agreement would achieve what lies within the exclusive law-making power of Congress under the Constitution (Restatement (Third) § 111, comment i)

· United Nations Charter: Held to be non-self-executing (Fuji v. California (209))

· ALSO: The intention of the United States determines whether an agreement is to be self-executing in the United States or should await implementation by legislation or appropriate executive or administrative action. (Restatement (Third) § 111, comment h; 206)

· If the international agreement is unclear, account must be taken of any statement by the President in concluding the agreement or in submitting it to the Senate for consent or to the Congress as a whole for approval, and of any expression by the Senate or by Congress in dealing with the agreement

· Basically, If Congress, when ratifying, states whether or not it is self-executing, it is what it says

· If they don’t say, it is up to the court applying to decide whether it is self-executing or not. Asks whether it is a provision that should be self-executing or not

· Core provision of U.S. Constitution: Article 6: The Constitution and the laws of the United States which shall be made in pursuance thereof; and all treaties made, or which shall be made, under the Authority of the United States, shall be the supreme Law of the Land; and the Judges in every State shall be bound thereby, any Thing in the Constitution or laws of the State to the Contrary notwithstanding.

· BUT: Treaties are subject to the constitutional limitations that apply to all exercises of federal power, principally the prohibitions of the Bill of Rights; numerous statements also assert limitations on the reach and compass of the Treaty power (Henkin; 197)
· Process of U.S. 

· Ratification (195)

· Judicial process: It has been recognized in international law that, absent a clear and express statement to the contrary, the procedural rules of the ofrum State govern the implementation of the treaty in a State (Beard v. Greene; Republic of Paraguay v. Gilmore)

· An act of Congress supersedes an earlier rule of international law or a provision of an international agreement as law of the United States if the purpose of the act to supersede the earlier rule or provision is clear or if the act and the earlier rule or provision cannot be fairly reconciled (Restatement (3rd) § 115)

· BUT: An act of Congress ought never to be construed to violate the law of nations if any other possible construction remains (Restatement (3rd) §114; 220) 

· This does not relieve the United States of its international obligations or of the consequences of a violation of that obligation

· ALSO: A provision of a treaty of the U.S. that becomes effective as law of the U.S. supersedes as domestic law any inconsistent preexisting provision of a law or treaty of the U.S.

· ALSO:When a treaty and legislation relate to the same subject, the courts will always endeavor to construe them so as to give effect to both, if that can be done without violating the language of either, but, if the two are inconsistent, the one last in date will control the other: provided, always, the stipulation of the treaty on the subject is self-executing (Whitney v. Robertson (213))

· Executive Agreements can override state policies (U.S. v. Belmont (232) overturning a New York policy that conflicted with an executive agreement)

· Enforcement

· Soft Sanctions:

· Force of public opinion

· Mobilization of shame

· NGO’s role in bringing glare of publicity on violations of international law to mobilize public pressure for compliance

· Coercive Sanctions:

· Countermeasures

· A State that is a victim of a material breach of a treaty can generally suspend or terminate the treaty

· Economic Sanctions

· Forcible Measures

· Can respond to force with individual or collective self-defense

· Embryonic Centralized enforcement mechanisms:

· Collective economic sanctions

· Multilateral military force

· International criminal law

· Damages: International tribunals have awarded damages because a state’s courts have disregarded or misapplied international law (161)

· Law of State Responsibility:

· If a state by its act or omission breaches an international obligation, it incurs international responsibility. If the consequence is an injury to another state, the delinquent state is responsible to make reparation or give satisfaction for the breach to the injured state. (684)

· A state injured by a violation mat seek redress by claims made through diplomatic channels or through a procedure of dispute settlement to which the states concerned have agreed

· ILC have developed articles on state responsibility. Frames decentralized enforcement

· How to construe an international legal argument

· General assembly has positively taken notice of these articles. 

· Safe to say that these articles are evidence of state practice, can use them on that ground as customary international law

· Circumstance Precluding Wrongfulness:
· Consent: Consent validly given by a State to the commission by another State of a specified act not in conformity with an obligation of the latter State towards the former State precludes the wrongfulness of the act in relation to that State to the extent that the act remains within the limits of that consent (Art. 29 Draft Articles on State Responsibility DASR; 701)

· BUT: Preemptory norms cannot be violated even with consent

· Force Majeure and Fortuitous Events: The wrongfulness of an act of a State not in conformity with an international obligation of that State is precluded if the act was due to an irresistible force or to an unforeseen external event beyond its control which made it materially impossible for the State to act in conformity with that obligation or to know that its conduct was not in conformity with that obligation (DASR Art. 31)

· BUT: This does not apply when the State in question has contributed to the occurrence of the material impossibility

· BUT: A circumstance rendering performance more difficult or burdensome does not constitute a case of force majeure (Rainbow Warrior; 704)

· ALSO: State must return to a state of compliance as soon as possible after breaching its obligations (Rainbow Warrior; 704)

· Distress: Wrongfulness of an act of a State not in conformity with an international obligation of that State is precluded if the author of the conduct which constitutes the act of that State had no other means, in a situation of extreme distress, of saving his life or that of person entrusted to his care (DASR Art. 32; 704)

· BUT: This doesn’t apply if the State in question has contributed to the occurrence of the situation of extreme distress or if the conduct in question was likely to create a comparable or greater peril

· ALSO: State must return to a state of compliance as soon as possible after breaching its obligations (Rainbow Warrior; 704)

· Necessity (Intentional Breech): A state of necessity may not be invoke by a State a ground for precluding the wrongfulness of an act of that State unless (DASR Art. 33; 708):

· The act was the only means of safeguarding an essential interest of the State against a grave and imminent peril; and

· Grave and imminent peril also cited in Gabcikovo-Nagymaros Project

· The act did not seriously impair an essential interest of the State toward which the obligation existed

· BUT: A state of necessity may not be invoked by a State as a ground for precluding wrongfulness:

· If the international obligation with which the act of the State is not in conformity arises out of a peremptory norm of general international law; 

· OR If the international obligation with which the act of the State is not in conformity is laid down by a treaty which, explicitly or implicitly, excludes the possibility of invoking the state of necessity with respect to that obligation; 

· OR If the State in question has contributed to the occurrence of the state of necessity

· BUT: Some treaties implicitly or explicitly exclude necessity as an excuse for non-performance. For example, non-derogable provisions of human rights treaties cannot be infringed on grounds of necessity

· Countermeasures: A state victim of a violation of an international obligation by another state may resort to countermeasures that might otherwise be unlawful, if such measures (Restatement (3rd) §905)

· Are necessary to terminate the violation or prevent further violation, or to remedy the violation; AND

· Are not out of proportion to the violation and the injury suffered

· SEE ALSO: (Case concerning the air services agreement between France and the United States Arbitral Award)

· BUT: The threat or use of force in response to a violation of international law is subject to prohibitions on the threat or use of force in the United Nations Charter

· BUT: An injured State shall not resort by way of countermeasures to (DASR Art. 50; 714):

· The threat or use of force

· Extreme economic or political coercion designed to endanger the territorial integrity or political independence of the State which has committed the internationally wrongful act;

· Any conduct which infringes the inviolability of diplomatic or consular agenst, premises, archives and documents;

· Any conduct which derogates from basic human rights; or

· Any other conduct in contravention of a peremptory norm of general international law

· SEE ALSO: Case Concerning the Gabcikovo-Nagymaros Project (ICJ; 715)

· BUT: MAYBE If the internationally wrongful act has ceased, and the dispute is pending before a court or tribunal which has the authority to make decisions binding on the parties, countermeasures may not be taken unless the responsible state fails to implement the dispute settlement procedures in good faith (720)

· Reprisal: Refers to a countermeasure that would be unlawful if not for the prior illegal act of the state against which they were taken. Reprisals under traditional international law sometimes involved use of force but they also include non-forcible measures

· Reciprocal Measures: Refer to nonperformance by the injured state when such obligations correspond to or are directly connected with the obligations breached

· Retorsion: Refers to countermeasures of the injured state against the offending state that are generally permissible in international law irrespective of the prior breach, like suspending diplomatic relations or aid

· BUT: State may not be able to use Retorsion to pursue an improper objective like interfering with the internal policy of the state

· Countermeasure to multilateral treaties (723)
· Dispute settlement: All members shall settle their international disputes by peaceful means in such a manner that international peace and security, and justice, are not endangered (UN Charter Art. 2, para. 3; 821)
· Dispute: A disagreement on a point of law or fact, a conflict of legal views or interests between two person (Mavrommatis Case; 825)
· BUT: It must have some effect of the relations of the parties (North Cameroons Case; 825)
· Non-adjudicatory:

· Negotiation: Obligation of parties to negotiate in good faith: Parties are under an obligation to enter into negotiations with a view to arriving at an agreement. They are under an obligation so to conduct themselves that the negotiations are meaningful, which will not be the case when either of the parties insists upon its own position without contemplating any modification of it. (North Sea Continental Shelf Case)
· Good Offices, Inquiry, Mediation, Conciliation: All entail third party involvement in seeking resolution of dispute (828)
· Dispute Settlement through UN and other organizations:

· Arbitration: Leads to a binding settlement of a dispute on the basis of law. Arbitral body is composed of judges who are normally appointed by the parties but who are not subject to their instructions. Parties also determine the procedure and, to a certain extent, indicate the applicable law
· Problems (842)

· Adjudication

· ICJ

· Jurisdiction in Contentious Cases (857)

· Based on consent of the parties, express or implied (Art. 36 of the Statute)

· Consent is usually established by reference to the terms of the treaty (Art. 36(1)) or by the unilateral declaration of acceptance under (Art. 36(2))

· Requires reciprocity

· Forum Prorogatum: A state may also indicate consent by pleading to the merits of a claim without raising any objections to jurisdiction

· BUT: There is no jurisdiction when:

· It is no longer necessary to adjudicate (Nuclear Test Cases (Australia & New Zealand v. France (865))

· Diplomatic and consular premises and the detention of internationally protected persons: A dispute which concerns diplomatic and consular premises and the detention of internationally protected persons, and involves the interpretation or application of multilateral conventions codifying the international law governing diplomatic and consular relations is one which by its very nature falls within international jurisdiction (Case concerning United States Diplomatic and Consular Staff in Tehran (United States of America v. Iran; 868)

· Refusal to enter into any discussion of the matter means beyond any doubt that there exists a dispute non satisfactorily adjusted by diplomacy (United States of America v. Iran; 875)

· Non-appearance: Court can still consider case (894)

· Intervention (895)
· Provisional measures (897)

· Advisory Opinions (902)

· Particularly issue of its competence: Treaty provision says ICJ can judge but does it have competence:

· Like Nicarauga case (REREAD THIS CASE)

· Court examines it under 36(1)

· Finds treaty is violated and they have jurisdiction. Treaty is one of friendship, navigation and? ??? and it is unclear whether use of force is part of this.

· Asks if it has the right kind of jurisdiction. 

· Looks at 36(2), but finds it inapplicable. Instead it looks at 36(5)

· State’s can qualify there 36(2) obligations

· Critical issue is whether the treaty is in force. Says you have to look at whether Nicaragua ratified the treaty

· It was considered ratification through their signing off, though not deposited.

· Court then asks whether they had scope and substanc

· Jurisdiction: Power to try the parties. Are U.S. and Nicaragua subject to court’s authority under this treaty

· Admissibility: Power to try the issue. Does the ICJ have the power to decide this issue in this case
· Whether international order has actually evolved to a step where security issues can actually be judged by court or whether it is still state of nature

· Arg’s on both sides of this

· International legal subjects and their essential legal status

· States: Under international law, a state is an entity that has a defined territory and a permanent population, under the control of its own government, and that engages in, or has the capacity to engage in, formal relations with other such entities (Restatement (3rd) § 201; 250)

· Rights and Duties of States (Restatement 3rd § 206):
· Sovereignty over its territory and general authority over its nationals;

· Status as a legal person, with capacity to own, acquire, and transfer property, to make contracts and enter into international agreements, to become a member of international organizations, and to pursue and be subject to, legal remedies;

· Capacity to join with other states to make international law, as customary law or by international agreement

· Although a state is not required to accord formal recognition to any other state, it is required to treat as a state an entity that meets the requirements of statehood (Restatement 3rd §202(1))

· The duty to recognize (263); Yet more on recognition (292)

· Conditions of Statehood (253)
· A Permanent Population and Defined Territory
· A Government
· A Capacity to Engage in Relations with Other States (Restatement 3rd § 201, Comment e; 257
· Collective Recognition (258)
· State immunity (1197)

· Development of absolute immunity to relative immunity

· Acts of commercial nature/private acts (jure gestionis) have no immunity

· When a foreign government acts, not as a regulator of a market, but in the manner of a private player within it, the foreign sovereign’s actions are “commercial” within the meaning of the FSIA (Republic of Argentina v. Weltover; 1209)

· FSIA 1208

· Torture not based upon a commercial activity (Saudi Arabia v. Nelson; 1226)

· Public acts (jure imperii) have immunity

· Immunity of state officials

· Development of absolute immunity to relative immunity

· Changed in Pinochet case because of human rights

· See transformative nature of human rights here

· Immunity of head of government is not as extended as it used to be, even if committed as head of state

· Individual as international legal subject

· Era of rights and obligations

· Human rights (more later)

· Duties

· Criminal responsibility

· Rome statute of the criminal court and ICC

· Might be a fact pattern where U.S. military personnel comes under the jurisdiction of the ICC

· Does the court have jurisdiction? When?

· Transformative principles of international law

· Decentralized to some centralization

· Legal reason for changes

· Advent of human rights

· Tried to convey ethos of progressive liberalism

· Prohibition of the use of force

· Collective self defense

· Nicaragua v. U.S.

· Humanitarian intervention with respect to Kosovo

· Challenges and options for future development

· Possible understandings of international law

· Meaningful elements to help us find our own position in this body of law

· When you study the law, you should keep in mind, you are working on your own identity

· Globalism

