I.
Acquisition of Property

A.  Discovery
terra nullius – land that is empty, that no one claims

European states discover, gain rights w/r/t other European powers, have sole rights to negotiate w/ natives, acquire land by either purchase or conquest.

· US govt. (successor to European powers) must be involved in every Indian land deal

Indians have right of possession, use, can be extinguished by purchase or conquest.

Indians have right to alienate land, but only to one buyer – federal govt.

B.  Capture
Pierson v. Post – p19 (N.Y. 1805)
fox hunt case

occupancy establishes personal property in ferae naturae
· to establish occupancy you need to capture the wild thing (or kill, maim, etc.)

· bring under pursuers control

· first in time

Dissent:

Livingston – property rights in animals should be based on the reasonable prospect of catching the animal.

· custom of hunters, who would hunt if someone could swoop in at the last minute and get the fox

· but then who establishes custom?

Facts stipulate wasteland, otherwise:

ratione soli – land owner has relative right to fox (to trespassers, not to licensees)

Ghen v. Rich – p26 (D. Mass. 1881)
whaling case, one person killed, one person found the whale

Court holds that the property right goes to the person who kills the whale.

· custom of whale industry, needed to keep industry going

· but custom only applies in a few cases

Keeble v. Hickeringill – p31 (Queens Bench 1707)

∆ (Hickeringill) frightened ducks from decoy pond w/ guns, π (Keeble) sued for loss of ducks.

Court holds that ∆ could have built his own decoy pond, and it would’ve been legal, but scaring the ducks away isn’t.

· want to maximize usefulness of ducks

· compared to school case (ok to lure students to new school, not ok to scare them away from attending old one)

C.  Creation
Courts in some cases protect from misappropriation.

International News Service v. Associated Press – p60 (1918)

Literary quality of news article is subject to copyright, but subject isn’t creation of the writer.

No property interest against the public in uncopyrighted news, but there is a property interest between the news services – goes to unfair competition.

· between the services there is a quasi property right

Cheney Brothers v. Doris Silk Corp. – p64 (2d Cir. 1929)

π sues ∆ for copying a silk pattern and undercutting the price.

· fabric designs not able to be copyrighted at this time – functional, not creative expression – now they can (there was common law copyright)

Holding:

Absent recognized right at common law, or under statutes, man’s property is limited to the chattels which embody his invention.

· INS v. AP limited to its facts

Smith v. Chanel, Inc.  – p65 (9th Cir. 1968)

· Chanel hadn’t patented the perfume

Court holds that ∆ can claim their product was the equivalent of Chanel No. 5.

· by taking his “free ride” the copyist serves an important public interest by offering comparable goods at lower prices.

Virtual Works v. VW – p69 (4th Cir. 2001)

· cybersquatting case

Look at intent – bad faith -> can’t have domain (ACPA)
Moore v. Regents of the University of California – p79 (Cal. 1990)

cell line case

Court holds there is a cause of action for breach of fiduciary duty, lack of informed consent, but not conversion.

· balancing policy considerations lean towards not extending conversion

· legislature better for this type of problem

· not necessary to protect patient rights (have informed consent tort)

Right to Include/Exclude – part of “bundle of rights”
Jacque v. Steenberg – mobile home case – allowed to exclude

State v. Shack – migrant worker case – not allowed to exclude

· there is right to exclude, but can’t exclude in a way that infringes on people’s rights

D.  Find
Simple:

Finder has greater right to property than anyone else but true owner.

· Armory v. Delamire – chimney sweep/jewel case

More Complicated:  (courts may play with, depending on outcome they want)

Lost Property – belongs to finder (unless and until true owner found)

Mislaid Property – intentionally placed in given location and then left

· belongs to owner/possessor of premises (unless and until true owner found)

· McAvoy v. Medina – pocketbook on table in barbershop, found by customer

· Bridges v. Hawkesworth distinguished – there money dropped on floor, not placed there by owner

Abandoned Property – owner intentionally and voluntarily relinquished

· belongs to finder

Treasure Trove – gold, silver, currency concealed/buried

· sense of antiquity, so long concealed it’s owner has long since died

· US -> finder, England -> crown

Instrumental View – rules should encourage return to rightful owner

· mislaid fits this well?

Courts favor employers/owners of locus in quo, disfavor trespassers.

· trespassers lose to landowners unless trespass is trivial

Bailments
· benefit to bailee slight – gross negligence – typical finder

· benefits both equally – negligence standard

· benefits bailee – strict liability
Hannah v. Peel – p111

· solider stationed in house found brooch, owner never lived in house

Looks like mislaid, but court gets around.
One possesses everything attached to or under his land, but not necessarily something found unattached on surface of land.

∆ never physically in possession of premises, brooch was never his, in ordinary meaning of the term.

True owner never found, brooch was “lost”, π “found” it, therefore judgment for π.

· goes differently if not stationed there, trespasser?

Maybe b/c hopeless for true owner to recover – no more reason to go to land owner?

Rings in pool – go to owners b/c they directed the workers to clean out the pool?

Prehistoric boat – akin to mineral, goes w/ land.

Employees – law is all over the place – lost/mislaid, agency theory, etc.

E.  Adverse Possession
· can’t AP land from government

Determined by statute of limitations – different in each state.

· NY – 15 years

· may be less when you have color of title – have a bad deed that you think is good

When new title vested, relates back to date of the start of the adverse possession.

Elements:

1) actual – gives notice land is being adversely possessed

2) open and notorious – more notice
- must indicate to reasonable person someone else might be claiming
- no presumption of knowledge for minor border disputes, true owner must have actual knowledge – Mannilo v. Gorski

3) exclusive

4) hostile/adverse
- objective – on w/o permission
- subjective – look at what APer thinks – Maine/Conn. split
- Maine Doctrine – you have to know you’re adversely possessing for hostile/adverse
- rejected for NJ – Mannilo v. Gorski (Conn. view) – mistakenly thinking it’s yours is enough for AP

5) continuous
- can be continuous summers for summer houses, etc. – Howard v. Kunto

constructive possession – actual of a portion, leads to constructive of a whole

· color of title can help w/ constructive

· paying tax – can give constructive notice you’re claiming larger plot?

tacking – adding possession periods of successive possessors, ok for AP if there’s privity.

· can go both ways – can AP against 2 owners (seller has duty to tell buyer)

· can also tack on land – deed and APed property, can tack on APed strip to deeded land

border disputes – if innocent trespasser, small border dispute, can’t be removed w/o great expense -> true owner may be forced to convey for fair value regardless of notice – Mannilo v. Gorski

· also doctrines of agreed boundaries, acquiescence, estoppel

Chattels
Discovery Rule – clock doesn’t run until owner knows or should’ve known possessor

· as long as true owner takes reasonable steps to locate goods, clock doesn’t start to run, starts to run when there’s notice to true owner

· burden of proof shifts to owner, requires more work on their part

NY – have to know where it is, ask for it back, get dissed.

voidable title – i.e. buy w/ check that bounces

· but can become good title if resold to good faith purchaser
Van Valkenburgh v. Lutz – p129 (N.Y. 1952)

· garden/shack case

Court says for (actual or hostile?) you need

1) land protected by a substantial enclosure, or

2) usually cultivated or improved

Court finds no substantial enclosure, garden not good enough b/c cultivation needs to be of whole premises, and shack isn’t enough for improvement.

Garage (slightly over line) isn’t hostile – thought it was on his land – and so isn’t an improvement either.

Court earlier granted prescriptive easement – hurts the later case?  shows they didn’t claim the land?

Dissent:

Evidence shows premises were occupied for over 15 years, good enough for adverse possession.

· bounded by row of logs and brush on one end, right of way on the other

· don’t need to cultivate every last square foot

Ewing v. Burnet – p140 (U.S. 1837)

· gravel pit case

AP, even though they didn’t reside, didn’t use for long periods of time.

· color of title, paid taxes, permitted others to dig, brought trespass actions.
Mannillo v. Gorski – p147 (N.J. 1969)

· ∆ raises house, extends steps on side so that steps and walk extend 15 inches into neighbor’s property.

Court discusses Maine doctrine – mistaken belief isn’t good enough, has to be knowing wrongful taking, has been adopted in NJ.

Then discusses other view – French v. Pearce (Conn.)

Decides to diss the Maine doctrine, adopt Pearce view.

· reversing won’t undermine any of the values behind stare decisis

No presumption of knowledge arises from a minor encroachment along a common boundary.

· true owner needs actual knowledge of entry for open and notorious possession

If innocent trespasser of small boundary land can’t be removed w/o great expense, or if elimination is impractical, then true owner may be forced to convey land occupied upon payment of fair value, w/o regard if true owner had notice.

· Howard v. Kunto – p153 (Wash. Ct. App. 1970)

· ∆ bought 50’ wide waterfront property w/ house, survey had been 50 ft. off since at lease 1932.

Continuous summer use, together w/ improvements on land, constitute “uninterrupted” possession for adverse possession.

Tacking of adverse possession ok if successive occupants are in “privity.”

· just need for reasonable connection btw. successive occupants of real property

No reason to distinguish btw. cases where more land than deeded is claimed, and where deed is just wrong.

· court goes for basic fairness on this case?

O’Keeffe v. Snyder – p163 (N.J. 1980)

· stolen paintings

Court adopts discovery rule for chattels.

F.  Gift
For gift you need

1) intent to make present transfer

2) delivery (actual or constructive/symbolic)

3) acceptance (can be presumed)

For land, transfer is of deed – from Statute of Frauds (before, lump of dirt or some other symbol)

If manual delivery not practicable b/c of size/weight, constructive or symbolic delivery may be permitted.

· constructive – transfer key or other object that will give access to gift

· symbolic – transfer symbol of give, usually written instrument declaring the gift

gift causa mortis – made before impending death, control transfers immediately but gift only becomes absolute on donor’s death

· if donor recovers, gift is revocable

· courts strictly apply requirements – undercuts statute of wills

Gruen v. Gruen – p187 (N.Y. 1986)

· father gave give of Klimt painting, step-mother claims not valid gift

For valid inter vivos need intent by donor to make present transfer, delivery, either actual or constructive, and acceptance by donee.

· proponent of gift has burden of proof on each element

· intent needs to be irrevocable present transfer of ownership, otherwise invalid unless made by will

· once made then irrevocable

Intent – three letters, considered as single instrument show intent for present transfer.

Delivery – doesn’t need to be actual painting, letters good as instrument of the gift.

Acceptance – when gift is of value to donee, law presumes acceptance on his part.

· also evidence of statements to friends acknowledging the gift

II.
Estates
when interpreting grants, read in order written, up to comma/semicolon

A.  Present Interests
FSA – the ultimate estate!

· to A and his heirs

· to A – assumed to be FSA

Life Estate – for life

· to A for life (to A for B’s life = LE pur autre vie)

future interest – reversion (O) or remainder (3rd party)

· profits go to life tenant

· life tenant can’t commit waste

Fee Tail – inheritable to last members of grantee’s family line

· to A and the heirs of his body

future interest – reversion or remainder

Term of Years – for a term of years

waste – if A and B both have property rights, A can’t use property in a way that unreasonably interferes w/ the expectations of B

· affirmative waste – from injurious acts

· permissive waste – essentially question of negligence
Defeasible Fees
Fee Simple Determinable – ends automatically on happening of event/nonevent

· so long as, during, while, unless, until

future interest – possibility of reverter

· statute for AP starts running automatically on event

Fee Simple Subject to a Condition Subsequent – not automatic, right of entry must be asserted

· provided that, but if, on the condition that, however

future interest – right of entry/power of termination

· statute for AP doesn’t run until right of entry exercised

Fee Simple Subject to Executory Limitation – FSD or FSSCS, but future interest to 3rd party, not to O

future interest – executory interest

axioms of estates

1) conservation of estates – always account for all parts (present and future) of FSA

2) future interest – legally protected present interest in possible of definite future possession

3) once a reversion, always a reversion – only remainder if granted to 3rd party at time of original conveyance

4) living persons have no heirs – grantees in will are devisees (real property) or legatees (personal property)

B.  Future Interests
reversion – back to grantor

vested remainder – no condition precedent to possession and grantee is ascertained (identified and alive)

3 kinds of vested remainders

VR – “then to Arthur”

VR Subject to Open – grantee is ascertained, but class of grantees might expand

· e.g. “then to Art’s children,” when Art has 1 kid, we assume class of kids can expand (if no kids, then contingent remainder)

VR Subject to Divestment – grantee is ascertained, but condition subsequent

· “then to Art, but not if he fails law school”

· pretty similar to contingent remainder

contingent remainder – condition precedent or grantee is unascertained (or both)

· to A for life, then to A’s eldest son and his heirs (A’s son has contingent remainder)

· contingent element must be incorporated into the description

· heirs unascertained until death

· w/ CRs, even if alternate, O always has reversion (even in CR/VRSO cases, if CR then reversion)
executory interest – future interest that must, in order to become possessory

1) divest or cut short some interest in another transferee, or

· shifting executory interest

2) divest the transferor in the future

· springing executory interest
transferability – can transfer VR, CR, EI in majority of jurisdictions, but not in minority
remainders v. executory interests

executory interest doesn’t follow natural expiration of prior estate

· divests current possessor

· only follow a VRSD or a FSSEL

· VRSD often becomes FSSEL upon possession, until condition is satisfied

contrast CR – follows another CR or vested estate that expires naturally

rules of construction
· law favors construing conditions to be subsequent

· law favors vesting of remainders in all cases of doubt
Swanson v. Swanson – p288 (Ga. 1999)

· trust to mom, if she doesn’t dispose to 9 kids, Bennie dies before mom

B/c law likes vested remainders, Bennies remainder is vested.

Condition subsequent didn’t occur -> passes to wife.
C.  Rules Furthering Marketability
no restraint on marriage (unless intent is to provide support until marriage)

· FSD shows intent to support until marriage, FSSCS shows intent to punish marriage?

no restraint on alienation (e.g. but if land is sold) (except maybe for LE)

destructibility – contingent remainders of real property destroyed if they didn’t vest upon natural termination of life estate (abolished in most states)

· to A for life, then to B a.h.h. if B reaches 21, A dies before B is 21, B’s remainder is destroyed

· modern rule – CR becomes springing executory interest, while possession reverts to O, who holds the property in FSSEL

· does not apply to equitable interests (trusts)

unborn children – if it’s for their benefit, treated as in being from time of conception if born alive

Rule in Shelly’s Case – also abolished in most states

If

(1) one instrument

(2) creates life estate in land in A, and

(3) purports to create remainder (V or C) in persons described as A’s heirs, and

(4) life estate and remainder are both legal or both equitable,

then the remainder becomes remainder in fee simple in A.
merger – when two successive vested interests are owned by same person, they merge

· can eliminate intervening CRs (not VRs) – but 2 interests have to be acquired at different times, if created in 1 document then CR good (but strawman attack?)

Doctrine of Worthier Title – inter vivos conveyance of land, limitation to grantor’s heirs, no future interest in heirs is created, but reversion is retained by grantor

· O to A for life, then to O’s heirs – remainder to O’s heirs is void, O has reversion

Rule against Perpetuities – only CR, VRSO, EI
· no interest is good unless it must vest, if at all, not later than 21 years after some life in being at the creation of the interest

· must find person who will enable you to prove contingent interest will vest or fail w/in life of, at death of, or w/in 21 years of the death of that person

RAP strategy

1) classify interests

2) measure any remote contingencies against perpetuities period (life + 21)

3) strike those that don’t necessarily vest OR fail to vest in time

4) determine what the remnant estate is and who gets it

III.
Co-ownership

A.  Common Law Concurrent Interests
tenancy in common

· separate but undivided interests in the property

· interest of each is descendible and may be conveyed by deed or will

· each tenant in common owns undivided share of the whole

· 2 or more inheriting -> usually tenancy in common

joint tenants

· can develop by deed, will, or joint AP

· joint tenants have right of survivorship (A and B joint, when A dies B has whole)

· no interest passes at death (survivors just freed from decedent) -> no probacy

· also, since interest disappears at death creditors are screwed

4 unities required

1) time – interest of each must be acquired or vest at same time

2) title – all must acquire title by same instrument or joint adverse possession

3) interest – all must have equal undivided shares and identical interests measured by duration – sometimes ignored by modern courts

4) possession – each must have right to possession of the whole

joint tenants can change interests to tenancy in common by mutual agreement destroying one of the unities

one joint tenant can convert joint tenancy into tenancy in common unilaterally by conveying his interest to a third party – severs (destroys unities of time and title?)

· strawman – but in CA can do unilaterally w/o strawman

tenancy by the entirety – only husband and wife

· like joint tenancy, plus 5th unity of marriage

· can’t defeat right of survivorship by transferring to third party

B.  Severance of Joint Tenancies

O -> A+B+C

A -> D, D cotenant w/ B+C (who are joint tenants of 2/3)

so B dies, C has 2/3 (survivorship), D has 1/3

lease – common law severs, modern rule doesn’t

murder severs, divorce doesn’t

· but divorce severs tenancy in entirety (-> tenancy in common)
Riddle v. Harmon – p345 (Cal. Ct. App. 1980)

· Wife wanted to unilaterally terminate joint tenancy so she could leave her share in her will – transferred her interest from herself as joint tenant to herself as tenant in common.

Indisputable right of each joint tenant is power to convey his estate w/o knowledge or consent of other joint tenant – terminate joint tenancy.

Common law – couldn’t create joint tenancy by direct conveyance – had to transfer to 3rd party strawman who would transfer back (needed unity of time and title).

In CA no longer necessary to do that, can create directly (statute).

No reason to stick to old tradition just b/c it’s there -> can directly terminate joint tenancy w/o strawman.

Harms v. Sprague – p350 (Ill. 1984)

· 2 brothers were joint tenants of a farm, one brother co-signed note for “friend,” gave mortgage on his interest in the farm.

Lien on joint tenant’s interest won’t sever joint tenancy.

Decides mortgage is a lien -> doesn’t sever.

· but some states mortgage = title interest -> severs
Mortgage doesn’t survive as a lien on other brother’s property.

· property right of mortgaging joint tenant extinguished at moment of death, so nothing for lien to be on

· other states give creditors 1/2

C.  Joint Bank Accounts
· presumption of survivorship rights @ death

· but convenience accounts = no survivorship, have to prove intent

D.  Relations Between Co-owners
partition
· can partition tenancy in common and joint tenancy

partition in kind – physical partition

· favored by courts (in theory)– homestead, ties to land

owelty – money paid to person w/ smaller share

partition by sale – in practice now done all the time (modern trend)

conditions

1) physical impractical to divide, and (not strictly enforced)

2) interests of owners better promoted by partition by sale

· burden on party requesting partition by sale to demonstrate sale better promotes owners’ interests
Delfino v. Vealencis – p359 (Conn. 1980)

· ∆ owns 45/144 interest, on which she lives and operates garbage removal busines

π wants partition by sale to develop into residential, ∆ wants partition in kind so she can live and keep her business.

Holding:

Here physically practical for partition in kind – flat rectangular plot.

π argue sale better – business would hurt value of houses, not in compliance w/ zoning.

But ∆ has actual possession, makes her home on property.

· under these circumstances, wisdom of preference for partition in kind is evident

Interests of all parties will be better promoted by partition in kind – trial court reversed.

Compare Johnson v. Hendrickson – p365 (S.D. 1946)

· farm 1/3 to wife, 2/9 to each of 3 kids

· shows courts now leaning towards partition by sale

divvying up into small portions would destroy the land’s value as a farm

· 1st condition under Delfino

but what about the homestead value?

· home in Delfino could be split off easier, whole plan for development was to subdivide?

Sharing Co-ownership
Each tenant has right to possess -> absent agreement or ouster tenant using property doesn’t owe rent.

Ouster – when other co-tenants are prevented from using property, when rent is owed

1) liability for rent – tenant must ask for use/enjoyment, not just demand rent – Spiller v. Mackereth

· might be different for personal home – occupancy by one precluding occupancy by another -> only rent demand enough for ouster (maybe)

2) begin statute of limitations for AP

· assertion of complete ownership – can be renting w/o accounting, hunting, cutting timber, other things that treat land as owned in fee simple
E.  Marital Interests
common law
· property owned by spouse who paid for/inherited it

· person’s property separate from spouse’s property

dower – surviving wife got life estate of 1/3 of husband’s freehold land inheritable by their issue – land in fee simple or tenant in common

curtsey – if issue born alive, widower got life estate of wife’s freehold land inheritable by issue

replaced by…

elective share – surviving spouse can choose to take instead of will

· usually 1/3 – 1/2 (1/3 if direct lineal descendants, 1/2 if not)

· doesn’t apply to joint tenancy or life insurance

before middle of the 19th century, women had very few property rights

women kept real property they brought into marriage, but husband managed it

also lost personal property, except for clothes/jewelry

· but could be put in trust, have trustee managed

Married Women’s Property Rights Acts

· allowed women to hold property, make contracts

Sawada v. Endo – p385 (Hawaii 1977)

· tort claim, can creditor get at one spouse’s interest in tenancy of the entireties?

4 groups of states:

1) kept it how it was before MWPR – can get husband’s share

2) interest of debtor spouse can be sold/levied subject to the other’s contingent right of survivorship – equality, creditors can get husband OR wife’s share

3) creditors can’t get either interest

4) right of survivorship is alienable, but creditors can’t get at property during life
- gamble on debtor dying first (only KY, TN)

Hawaii chooses to join group 3

· NY is group 2

divorce at common law
· upon divorce, property of the spouses remained property of spouse holding title

· but not move towards equality

· unity of marriage severed -> tenancy by the entirety -> tenancy in common

In re Marriage of Graham – p401 (Colo. 1978)

· MBA = marital property?

MBA not property.

· no exchange value, terminates on death of holder, can’t be sold, etc.

Spouse who provides financial support while other spouse acquires education can get more when marital property is divided, get alimony.

· here no martial property accumulated, no maintenance sought.
But in NY licenses, and even celebrity status is martial property – Elkus v. Elkus – p408

· anything of value acquired during marriage is marital property

· investment theory

NJ recognizes restitution – Mahoney v. Mahoney – p407

· but just reimbursement, not cut of “investment value”

Community Property – 10 states
· what one earns is owned by both

· all property acquired during marriage presumed to be community property

· property acquired before marriage is separate property

· property bought before but paid off after (like house) has 3 options

1) keep it separate

2) convert to community

3) pro rata

· gift/inheritance -> separate property

· death – spouse can devise half the property

· commingled funds – rebuttable presumption separate money spent first

Domestic Partners
In Vermont same-sex couples entitled to benefits of marriage – Baker v. State

· name left up to legislature

IV.
Landlord-Tenant
A.  Leasehold Estates and the Lease
· traditionally transfer of possessory interest in land, but modern trend to K

term of years – estate for a fixed period of time (can be formula)

periodic tenancy – month to month, year to year

· common law termination – 6 months notice for year to year, notice equal to period but not more than 6 months for any period less than a year

tenancy at will – no fixed period, endures as long as landlord and tenant desire

· if lease provides it can be terminated by one party, it is necessarily at the will of the other as well, if tenancy at will has been created – common law

· if rent reserved/paid periodically a periodic tenancy arises by implication in most jurisdictions

Garner v. Gerrish – p447 (N.Y. 1984)

· Question:  Does a lease which grants tenant right to terminate at date of his choice create determinable life tenancy or tenancy at will?

· should lease be literally construed, or grand landlord similar right by operation of law?

Holding:

Early common law – if at will of lessee, must also be at will of lessor

· rule has origins in livery of seisin (hand over clump of dirt)

Since livery of seisin abandoned, no reason not to abandon this other early rule.

Lease here grants rights to lessee to terminate at date of his choice.

· will terminate at latest on death of lessee

· we enforce other leases providing for termination upon occurrence of specified event prior to completion of fixed term, why not here

Lease expressly and unambiguously grants tenant right to terminate, does not reserve right for landlord -> determinable life tenancy

tenancy at sufferance – when tenant remains in possession (holds over) after termination of tenancy

common law – two options

1) eviction (plus damages)

2) consent (express or implied) to creation of new tenancy (≤ 1 yr) (usually periodic) (not common law, new in courts)

Crechale & Polles, Inc. v. Smith – p451 (Miss. 1974)

· holdover, but landlord didn’t start eviction immediately, kept accepting rent checks

Judge holds month-to-month created, but that’s not one of the two options? (original term was 5 years, should’ve been 1 year?)

· cashing of check acceptance of new offer?

· contracts reasoning, figure out intent by actions?
Holding:

When landlord elects to treat tenant as trespasser, refuses to extend lease on month-to-month basis, but doesn’t eject tenant, accepts monthly checks -> in effect agrees to extension on month-to-month basis.

B.  Selection of Tenants – FHA
FHA – outlaws discrimination in sale, rental or advertising b/c of race, color, religion, sex, familial status, national origin, or handicap.

· exception for single family housing, rooms in private residence (Mrs. Murphy)

· but doesn’t apply to ads/statements

· doesn’t outlaw discrimination by profession, sexual orientation, but NYC does

· 3 claims – discriminatory intent, reasonable accommodation, disparate impact (Starrett City)

Civil Rights Act of 1866 – no exception for single family, but only applies to race

Reasonable Accommodation – in rules, policies, etc. required for handicapped people, includes reasonable modifications at handicapped person’s expense (but landlord can condition on return to original condition at end of lease when reasonable).

Burden Shifting – for discriminatory intent
Prima facie case – π shows he’s a member of protected class who applied for/was qualified for rent/purchase and was rejected -> shifts to ∆.

· don’t need to show discriminatory motive, just effect

∆ shows reason for denial -> shifts to π.

π shows ∆’s reason was pretextual -> relief.

Balancing – used in Hill for disparate impact

· court weighs neighbors interest in avoiding traffic v. Community’s interest in providing housing for disabled people
Soules v. U.S. Department of Housing & Urban Development – p465 (2d Cir. 1992)

3604(a)

ALJ determined prima facie case of discrimination b/c of familial status established.

But Downs permitted to not rent for nondiscriminatory reasons – here negative and combative attitude.

· attitude caused by asking age of child, but legitimate reason for question – quiet neighbors

Willing to rent to other family w/ kids under 18 -> not pretextual.

· so you can refuse to rent to some children, just not all children – some play in familial status?

3604(c) (over the phone, not in newspaper)

Statements judged by “ordinary listener” standard.

Reason for asking about children/ages not pretextual – local health code.

C.  Delivery of Possession
English rule – implied covenant to have premises open.

· fair – would tenant enter into lease if he couldn’t get possession?

· knowledge more likely to be with landlord, not tenant

American rule – landlord not bound to put into actual possession, just legal possession.

· landlord hasn’t assumed responsibility for wrongful acts of another

· goes along w/ general rule of suing wrongdoers

· double damages – incentive for landlord to try to kick out holdover

Parties can contract around either rule.

After tenant is on land, not landlord’s duty to protect from trespassers – tenant’s duty to protect himself.

D.  Subleases and Assignments
Assignment – transfers whole term, leaves no reversion for assignor

· transfers privity of estate

Sublease – tenant grants interest less than his own, has reversionary interest

Common law rule – if transferred for entire term assignment, if even one day less sublease.

Modern rule – ascertain intentions of the parties (words used not conclusive)

L -> T1 -> T2

can L sue tenant 2?

yes if assignment, not if sublease

· if assignment L has privity of contract w/ T1, privity of estate w/ T2, can sue both (unless landlord agreed to substitute – destroys privity of contract)

3rd party beneficiary – if T2 expressly assumes lease obligations (covenant to keep premises in good repair), L can sue T2 even if later assigned to T3

Approval of Subletter
Commercial:

Majority rule – lessor can arbitrarily withhold consent when there is an approval clause.

Minority rule – lessor can only withhold consent when there is a commercially reasonable objection to the assignment – adopted in CA – Kendall v. Ernest Pestana.

Standards to decide Reasonableness

· financial responsibility of assignee

· suitability of use for particular property

· legality of proposed use

· need for alteration of premises

· nature of occupancy (office, factory, etc.)

· competition w/ landlord’s business – reasonable

Denying on basis of personal taste, convenience, sensibility not commercially reasonable.

· not b/c landlord wants higher rent

· not if subleasor will pay more – windfall to tenant

E.  Tenant Default
Self-help

Common law – landlord may rightfully use self-help to retake leased premises provided that

1) land lord legally entitled to possession (holdover, reentry clause), and

2) landlord’s means of entry are peaceable

Modern rule – no self-help, only resort is judicial process.

· want to minimize violence, willing to have a little delay to avoid violence

· more expensive for tenants in long run – good tenants subsidizing bad?

· most states have summary proceedings

Abandonment
landlord can

1) let sit idle (unless a duty to mitigate, can only sue for past due rent)

2) rent on the tenants behalf (tenant still liable, but would get windfall)

3) rent on own behalf (accept tenant surrender, backrent still due, would get excess rent)

4) anticipatory breach (only available some places, very unfair, means landlord gets the whole term the day he affects breach, may recover double rent [rent from past tenant plus revenue from new lease])

Mitigation
Old majority rule – lease transfer of property, therefore landlord has no interest once transferred.

· NY still uses common law – no duty to mitigate
Modern Rule – landlord has duty to mitigate damages when he seeks to recover rents due.

· more contracts, good faith, etc.

Factors to assess whether landlord has carried his burden.

· if landlord, personally or through agency, offered/showed apartment, or advertised in newspaper

Tenant may rebut by showing suitable tenants who were rejected.

Each case must be judged on its own facts.

F.  Condition of the Premises
Covenant for Quite Enjoyment
· rental covenant becoming dependent on other covenants – more contractual shift

old rule – tenant can enjoy premises w/o being ousted by L or his agent

· covers a lot more now

constructive eviction – legal fiction that tenant has been evicted, doesn’t have to pay rent

· tenant must have left premises

· must be within reasonable time of the substantial interference

· can get declaratory judgment to avoid risk of moving out and being wrong

Reste Realty Corp v. Cooper – p522 (N.J. 1969)

· flooded basement offices

Premises in “as-is” clause not driveway, limited to office space.

Doesn’t matter that ∆ signed second lease after knowing about problem -> promise to repair condition.

Therefore express covenant of quiet enjoyment -> constructive eviction.

π argues defective condition must be permanent.

· court says periodic condition of water in basement is “permanent”

π also argues that right lost when premises not vacated in reasonable time

· court says reasonable time after building manager (who promised to fix) died

Implied Warranty of Habitability
· can’t be waived, tenant doesn’t have to leave to sue, residential instead of commercial

· tenant can withhold rent, sue for damages, or fix and charge landlord

Hilder v. St. Peter – p533 (Vt. 1984)

· π lived in really, really bad apartment, sued for rent paid and damages.

Old caveat lessee policy no longer good.

· urban population, can’t fix like farm population could, enters lease to get safe, sanitary housing

Expressly holds that for residential housing implied warranty of habitability exists in the lease.

· tenant can’t assume risk, can’t waive warranty

Ways to determine if there’s breach.

· start w/ housing code – 1 or 2 minor violations de minimis, don’t count

· next determine if claimed defect has impact on safety/health of tenant

To bring cause of action tenant must show that he notified landlord, allowed reasonable time for landlord to fix.

Tenant can also withhold rent, claim breach of warranty as defense.

· puts burden of bringing suit on landlord, who can better afford it

Retaliatory Eviction
Common law – evict at will pretty much.

Worry about tenants exercising new rights getting evicted.

Now often times rebuttable presumption of retaliatory purpose if terminated after complaint, prohibited.

V.
Nuisance
A.  Substantive Law
Private nuisance is any substantial non-trespassory invasion of another’s interest in the private use and enjoyment of land.

· intentional – liable when conduct is unreasonable under the circumstances

· acts for purpose of causing, knows it’s a result of his conduct, , or knows substantially certain to result from conduct

· unintentional – liable when conduct is negligent, reckless, or ultrahazardous

Public nuisance – any member of the public can sue (private only landowners affected)

· but have to show “special injury” (standing requirement, being liberalized)

Big question is what is reasonable.
Traditional way says there’s a threshold, if you pass it then it’s nuisance

· only really looking at magnitude of the harm

· benefit kind of folded into setting of threshold?

Restatement (second) of Torts – cost/benefit analysis

· gravity of harm > utility of conduct – nuisance

what if GH < UC, but GH is really big?

· if UC can pay off damages, but still stay in business, then we might call nuisance but only grant damages

· restatement law and economics amendment?

Morgan v. High Penn Oil Co. – p747 (N.C. 1953)

Oil company discharging gases that made neighbors uncomfortable and sick -> nuisance.
B.  Remedies
common law – enjoin nuisance

· property rule – you have property right, can’t be forced to give it up or sell it

balancing of the equities
· injury to ∆ and public v. injury to complainant

· Estancias Dallas Corp. v. Schultz (AC case)

liability rule
· grant injunction unless ∆ pays πs permanent damages fixed by the court

· Boomer v. Atlantic Cement Co.

Courts have also reimbursed “nuisance” for shutting down.

rule of 4

	Grant Injunction
	Deny Injunction

	Let Activity Continue, Pay π Damages  (Boomer)
	Abate Activity, Pay ∆ Damages  (Spur)


Spur Industries, Inc. v. Del E. Webb Development Co. – p766 (Ariz. 1972)

· feedlot/development case

Difference btw. private and public nuisance is one of degree.

Operation of feedlot is public nuisance – Ariz. statute sets definition including insects as nuisance -> injunction affirmed.

In addition to public interests, courts of equity will also protect operator of lawful, albeit noxious, business from knowing and willful encroachment.

No indication when Spur located business that a new city would spring up in agricultural area.

B/c it brought people to the nuisance to foreseeable detriment of feedlot, developer must indemnify Spur for reasonable amount of cost of moving/shutting down.

VI.
Servitudes

five types of servitudes

1) easements

2) licenses

3) profits

4) real covenants

5) equitable servitudes

three functions of servitudes

1) A’s right to use B’s land

· easements, profits, licenses

2) A’s right to restrict B’s use of B’s own land

· neg. easements, covenants, equitable servitudes

3) A’s right to impose obligation on B to use his own land in a certain way

· covenants, equitable servitudes

easements

· dominant v. servient estate

· usually irrevocable

license

· privilege to use property possessed by another

· usually revocable at will, but coupled w/ interest can’t be revoked (i.e. profit)

· e.g., invited guest

profit

· right to take “profit” from land

· e.g., harvest, wood, minerals

who benefits – land or person?

· does servitude attach to a dominant estate or a person?

appurtenant – dominant estate benefits

in gross – individual benefits

difference = transfer

most easements are appurtenant, most profits/licenses are in gross

· court preference in construction?

A.  Easements
easement lifecycle:

creation – express conveyance (sub. to statute of frauds), implication, prescription

scope – limited by use and identity of user

termination – merger of dominant and servient estates, abandonment, prescription

Creation

reservation: - should be in writing (Statute of Frauds)

common law rule – reservation can only go to grantor of property

modern trend – can go to 3rd parties as well – Willard v. First Church of Christ

· more contract, enforcing intent stuff (but not all states)

prescription – like adverse possession

· so if permissive, not adverse, can’t establish

· exclusive use not as important, only minority of states

estoppel – license is revocable, but when licensee has improved property at considerable expense, licensor can’t revoke. – haul road case (citing Lashley Telephone)

· what property is improved, dominant parcel or easement – used to be only easement

· not in NY

Holbrook v. Taylor – p791 (Ky. 1976)

· fight over haul road (originally for mine).

Easement may be granted by express written grant, by implication, by prescription, or by estoppel.

Prescription dissed – no evidence that use of road was either adverse, continuous, or uninterrupted.

Use of road to get to home, use to bring in construction equipment and supplies, etc., w/ actual consent or tacit approval demonstrates Lashley Telephone rule -> right to use established by estoppel.
oral license – can go either way.

· OR – promptly acted upon as binding and as valid as deeded

· RI (and NY) – parol license fully revocable by licensor (but justifies anything done by licensee, i.e. can’t get him for trespass)
· don’t want to burden land w/ oral agreements

implied easement – no easement over your own land, but when split into parcels then implied easement can arise

1) has to be there when subdivided

2) has to be some notice (but can be sketchy – sewer case – extended to things noticeable w/ reasonable inspection?)

English presumption – much stronger need for necessity if grantor is reserving

· assume grantor should make explicit if he wants to reserve

But that’s not the way it works now – see Van Sandt v. Royster (sewer case).

necessity:

Othen v. Rosen – p802 (Tex. 1950)

· land split at multiple times, eventually landlocked

When tract retained which is surrounded by tract conveyed/stranger’s tract implied reservation of right of way by necessity.

There must be

1) unity of dominant and servient estates

2) roadway necessity, not mere convenience

3) necessity existed at time of severance of two estates.

Here not necessity across 100 acres when granted b/c original grantor had other way out (other land not granted until later).

· needed to be privity of ownership

Prescriptive right – important essential is adverse use.

· generally same as adverse possession

· express/implied permission or license, no matter how long, can’t ripen into easement by prescription b/c user of right (not permissive user) is lacking

Needs to be exclusive – can’t be shared w/ owner.

Here Rosier used lane for farm purposes, therefore Othen’s use permissive, can’t ripen into prescriptive right.

Matthews v. Bay Head Improvement Association – p816 (N.J. 1984)

· beach access case

public trust doctrine – public ownership of beach below high tide line

in some states later extended to bit of dry land above high tide line

· originally for commercial use (fishing), now recreation

in NJ extended to municipal beaches

· defeated residence requirements

opinion extends access to quasi-public body, leaves private access vague

· so municipalities should leave enough beach public to avoid claims on private beach?

· forces beach towns to bargain?

but would bright-line standard be better for bargaining?  more efficient?

would granting access on private beaches be a taking (subject to compensation)?

· if legislature passed statute it would be, why not when judges do it?

Transferability
appurtenant – annexed to more important thing (comes w/ land)

· easements pass automatically to assignees of land to which they are appurtenant

gross easements – not attached to land

· benefit may not be assignable

· commercial – more likely to be assignable

· personal – less likely to be assignable (more likely to specific person)

· Restatement of Servitudes – gross assignable, divisibility determined by intent and scope

Miller v. Lutheran Conference & Camp Association – p824 (Pa. 1938)

· artificial lake created, Frank Miller got license to fish and boat, went into business w/ brother.

· brother’s share went to Lutheran Conference, Frank and wife (Katherine) sued to stop them from trespassing, etc.

Holding:

Non-navigable water -> no public right of use.

Deed gives fish and boat, expressio unius -> no bathing.

But bathing rights established by prescription (bathing right used systematically for commercial purposes).

Assignable?

No reason to prohibit assignment of easement in gross if parties to its creation evidence intention to make assignable.

· obvious difference btw. personal enjoyment and commercial exploitation, good reason to uphold latter

Divisibility?

Easements divisible, but must be used or exercised as entirety.

· don’t want excessive burden on servient tenement, greater than originally contemplated

Conveyance intended to grant right to use together for commercial purposes, hold rights as “one stock.”

· can’t be commercially used w/o common consent of owners, injunction affirmed

Scope
General rule – easement appurtenant to one parcel can’t be extended to other parcels.

· but watch out for property rule -> liability rule

Use can expand to accommodate reasonable development of dominant estate.

Prescriptive easement limited to general kind of use by which easement was created.

· horse trail can’t become road for cars

Location – most states don’t allow change unless both parties agree.

· some states allow servient to move at his own expense if it doesn’t inconvenience dominant – Restatement view

Brown v. Voss – p833 (Wash. 1986)

· easement to get to parcel B, owner wants to add parcel C

Court finds that extension of easement is misuse, don’t need to show burden.

But in this case injunctive relief not proper, no actual/substantial injury – can deal w/ this w/ damages.

· so technically Voss won – misuse is found, but really Brown won – only pays $1 in damages

Dissent:  (traditional view?)

Misuse, therefore trespass, therefore injunction proper

Termination
Termination can be written into express grant.

Merger – if dominant and servient owned by same person, easement disappears.

Abandonment -  more than non-use, must be acts that show intent to abandon or purpose inconsistent w/ future existence.

· most states termination automatically on abandonment

Prescription – AP the easement back

Preseault v. United States – p843 (Fed. Cir. 1996)

· rails to trails case

Need to determine

1) who owned strips of land? (did RR get land or easements)

2) if RR only had easements, were they limited to RR use or can they include trails?

3) even if easements included trails, had they terminated prior to alleged takings?

VT cases consistent in holding when RR acquires estate in land (by particular form of eminent domain) estate no more than needed -> usually easement, not fee simple.

Scope of easement may be adjusted in face of changing times, as long as scope reasonably serves purposes of original grant.

· doesn’t permit change in use not reasonably foreseeable at time of grant of easement

Here trail use not in scope of RR grant (public not private, limited # trains compared to unlimited number of people).

Easement was abandoned – RR tracks/switches/etc. removed in 1975.

· taking, compensation required

Negative Easements
· what’s the difference btw. negative easement and equitable servitude anyhow?

Only 4 kinds in England

1) blocking windows

2) air flow in defined channel

3) removing support of building

4) flow of water in artificial stream

English courts stopped expansion b/c binding on successive purchasers, but hard to discover just by viewing land (unlike road), worries about prescription, conceptual problem (is this easement or covenant).

America has recording system, no negative easement by prescription, so has allowed some (small) expansion.

· right to unspoiled view, solar easement, conservation easement

B.  Covenants
real covenants – from common law courts, damages – run w/ estate – binds owner

equitable servitudes – from court of equity, injunctions – run w/ land – binds mere possessor

difference less important now

· but easier to enforce as ES than as RC

burdened estate – promisor’s property

benefited estate – promisee’s property

analysis of whether the promise runs w/ land is different for each

Both need

1) intent to run w/ land

2) notice (for successors) – usually requires writing and recording

3) touch and concern land

RC on benefited estate adds

4) vertical privity – can sue original burdened party w/o horiz. privity (contract)

RC on burdened estate adds

5) horizontal privity

Horizontal Privity – relationship btw. covenanting parties

simultaneous/successive interests

· landlord-tenant – both have interest in same land

· easement

· present interest-future interest

· grantor-grantee in granting instrument – most common (immediately successive)

Vertical Privity

· must be same ESTATE as original covenantor/ee

· distinguishes btw. holders/owners v. possessors

Touch and Concern
· pretty vague standard

· can leave judge wiggle room to slap down the dead hand of the past

· courts more wary of covenants to pay $ (except in common interest communities)

Restatement of Servitudes
· combines law and equity – both now covenants running w/ the land

· no horizontal privity

· negative covenants go to owners and possessors

· affirmative covenants run w/ estate

· special rules for lessees/life tenants

· no touch and concern requirement, covenants valid unless illegal/unconstitutional/violates public policy

· worry about objectionable over time, especially affirmative covenants, but dealt w/ in termination rules

Creation
Express – supposed to be written (Statute of Frauds)

· but exceptions

Implied – ES only!

· subdivision – key is general plan

· implied reciprocal servitudes

Sanborn v. McLean – p870 (Mich. 1925)

· subdivision case

When developer sells off one lot w/ restrictions, we’re going to apply restrictions on lots retained, at least if there’s evidence of general plan.
Court finds reciprocal negative easement here.

· restrictions in other lots original owners sold

Easement can be enforced by πs provided ∆s had knowledge, actual or constructive, of the easement.

Character of lots when ∆ purchased gave him notice there were restrictions, couldn’t avoid noticing residential character.

· easement can be enforced

Neponsit Property Owner’s Ass’n. v. Emigrant Bank – p875 (N.Y. 1938)

· Covenant to pay annual charge to Property Owners’ Association.

Here money was for improvements to public spaces -> benefits land -> “touches” land

π is corporation, doesn’t own land, but acts as agent or representative of property owners -> privity of estate.

· but courts wary of enforcing affirmative covenants against successors

Restatement of Servitudes– affirmative covenants to pay $

· auto-termination after reasonable time (unless instrument specifies method of determining termination)

· modification/termination where obligation becomes excessive compared to cost or value of services

Caullett v. Stanley Stilwell & Sons, Inc. – p888 (N.J. Super. Ct. App. Div. 1961)

· deed contained clause reserving grantors right to build original dwelling or building on the lot

Court finds that agreement doesn’t touch/affect land – not restrictions on land, only deals w/ building.

Won’t there be a windfall? – Is this a good idea?

Court touches on alienability, but don’t all covenants reduce value of the land?

So this covenant T&C Caullett’s lot, but court dissed b/c doesn’t T&C other lots?

· is this another example of judges using T&C to cut out things they don’t like?

If same covenant applied to rest of land, would affect the value of that land as well, so passes the “value test.”

So this will force Stilwell to build houses and then sell, not sell just land, less choice for consumers, forces subdivision to look cookie-cutter.

In Gross
Benefit to land, burden in gross ok.

Burden to land, benefit in gross not ok.

· benefits in gross always acceptable under Restatement (w/ termination rules)

· conservation servitudes w/ benefit in gross ok by statute

Scope
Hill v. Community of Damien of Molokai – p893 (N.M. 1996)

· group home for aids patients, covenant says single family residential only

Court splits up question into “single-family” and “residential.”

· what if they don’t split, would it be different?

General rules of construction for determining whether to enforce restrictive covenant:

1) if language is unclear or ambiguous, resolve in favor of free enjoyment of property and against restrictions

2) won’t read restrictions on use and enjoyment of land into covenant by implication

3) must interpret covenant reasonable, but strictly, so as to not create illogical, unnatural, or strained construction

4) must give words in covenant ordinary and intended meaning

“residential” – probably crucial that it’s non-profit organization, not for-profit.
“family” ambiguous, resolve in favor of free enjoyment.

· zoning ordinance defining family as no more than 5 unrelated people

· public policy (FHA)

Then finds discriminatory intent, disparate impact, reasonable accommodation claims under FHA. – piling it on, trying to send a message?

Shelley v. Kraemer – p905 (U.S. 1948)

· racial covenant case

14th amendment intended right to acquire, enjoy, own and dispose of property to be one of the protected civil rights.

Clear that state/local ordinance that restricted based on race would be illegal.

14th amendment only applies to States, not private conduct.

But here State action needed to enforce covenants -> acts of State -> violates 14th amendment.

· but covenant itself isn’t illegal/unconstitutional

Barrow v. Jackson – p910 (U.S. 1953)

5 years later court outlaws money damages – also state action.

Termination
Changed conditions can terminate, but it’s a hard test to meet.

· conditions in the neighborhood must make covenant no longer serve original purpose (not conditions outside neighborhood

· covenant no longer of substantial value

Abandonment – when enough landowners inside neighborhood violate covenant that it meets changed conditions test.

Eminent Domain – government must pay benefited estates

Merger – just like easements

Restatement of Servitudes
· impossible to accomplish purpose of covenant b/c of changed circumstances -> modification

· impossible to modify -> termination

· both cases require compensation for harm to beneficiaries

· when purpose can be accomplished but servient estate no longer suitable for permitted uses -> modification to permit other uses

Western Land Co. v. Truskolaski – p911 (Nev. 1972)

· subdivision swallowed up by city

Commercial activity has increased considerably, but appellant failed to show area unsuitable for residential purposes.

Restrictive covenants enforceable if single-family residential character hasn’t been adversely affected, purpose of restrictions hasn’t been thwarted.

· still of real and substantial value

Alleged occurrences and irregularities not sufficient to constitute abandonment or waiver.

· too distant and sporadic to constitute general consent

For community violations to constitute an abandonment they must be so general as to frustrate the original purpose of the agreement.

Rick v. West – p916 (N.Y. Sup. Ct. 1962)

· Rick sold one lot to West, single-family residential covenant

· she then blocks sale of land to factory, then hospital, πs sue to get rid of covenant

Rick owned free and clear, elected to impose residential restrictions.

∆ relied on them, has a right to continue to rely on them.

Relief not based on balancing equities, also not withheld when damage is small.

· covenant still enforced

Pocono Springs Civic Association, Inc. v. MacKenzie – p921 (Pa. Super. Ct. 1995)

· couldn’t get sewer system, tried to abandon to avoid homeowners fee

Real property can’t be abandoned -> covenant still in effect.

VII.
Zoning
A.  Introduction
Police power – regulate public health, safety, general welfare.

police power review:

· is end sought by legislature legitimate?

· nuisances, or near-nuisances in 1924

· assuming legitimate end, what’s relationship to means?

· rational relationship

· usually when court brings out rational relationship test, the legislature ends
Euclidian zoning – use permitted is cumulative, higher use permitted in areas zoned for lower use but not vice versa.

Most zoning is delegated to local governments by Standard State Zoning Enabling Act.

· says zoning shall be in accordance w/ a comprehensive plan

· but judges aren’t really sticklers for the plan requirement

Village of Euclid v. Ambler Realty Co. – p960 (1926)

· challenge to zoning, π has residential, wants to build industrial

· facial challenge (different if as applied?)

For zoning ordinance to be unconstitutional it must be clearly unreasonable, having no substantial relation to the public health, safety, morals, or general welfare.

· relation shown by comprehensive plan?

Zoning controls nuisance and near nuisance.

Nectow v. City of Cambridge – p970 (U.S. 1928)

· challenge to zoning as applied, not facial challenge

Court strikes down zoning as applied to a specific strip as being arbitrary and unreasonable, no substantial  relation to police powers.

B.  Nonconforming Use
Nonconforming use must be in place when zoning passed.

· but some courts allow vested right to build if sufficient commitments have been made in good faith prior to zoning change

Right to nonconforming use runs w/ land, ends w/ abandonment.

· also can end w/ destruction – usually if > 50% destroyed

Use can expand for natural business growth, but not b/c of physical expansion

Many states allow change in use to another nonconforming use of lesser impact.

Amortization – allows nonconforming use only for certain time, based on time needed for owner to recoup investment.

· states split on whether this is cool

PA Northwestern Distributors, Inc. v. Zoning Hearing Board – p974 (Pa. 1991)

· porn store, board passed 90 day amortization

Zoning ordinance presumptively valid, but presumption must be tempered by Court’s realization that zoning is restriction on property owner’s constitutionally guaranteed right to use property, except where use violates law, creates nuisance, or owner violates covenant, restriction, or easement.

Lawful nonconforming use establishes vested property right which can’t be destroyed unless nuisance, abandoned, or eminent domain.

Concurrence:

Result correct in this case, but amortization should be allowed if reasonable.

Factors to consider – balance public gain v. private loss.

· length of amortization period in relation to nature of nonconforming use

· length of time in relation to investment

· degree of offensiveness of nonconforming use in view of character of surrounding neighborhood

When provisions reasonable, they provide adequate notice to property owner so that no deprivation of property is suffered, but simultaneously give township opportunity to alter character of neighborhood.

C.  Achieving Flexibility
Variance
1) exceptional/undue hardship
- look at source, self-imposed likely to be denied
- also look at efforts made to come into compliance

2) variance won’t impact intent/purpose of zoning plan

3) variance won’t be substantial detriment to public welfare

Applicant has burden of proof, which is greater for use variance than area variance.

Commons v. Westwood Zoning Board of Adjustment – p985 (N.J. 1980)

· seeking area variance, tried to buy strips off neighbors and failed

Hardship here – could build before zoning passed

· also tried to buy more land – crucial here?  court sensitive to bilateral monopoly?

· reasonable to conclude if no variance -> inutility

Negative Criteria

· lot size similar to others in neighborhood

· board doesn’t really address appearance, other criteria

· remanded back to board

Special Exception

· set out in statute

· board must follow standards set

· if standards too vague, impermissible delegation of legislative power

Cope v. Inhabitants of the Town of Brunswick – p994 (Me. 1983)

· πs applied for zoning exception to build apartment building, denied by board
Court finds ordinance unconstitutional – improperly delegates legislative authority to the board.

· legislature can grant board discretion in determining whether or not conditions have been met, but must be limited by legislative standards

∆s argue Barnard (approving variances) means exceptions are ok.

Court says exceptions different from variances.

· variances only have standard of negative findings

· variance authority to use property in manner prohibited, exception allows property to be used in way ordinance expressly permits

Standards for exceptions the same as what legislature had to look at in adopting legislature -> need to be standards that limit discretion of board?

Standard of review the big difference btw. review of variance and exception.

· board tends to lean towards denial? – so give them free hand to reject variance?

but some boards lean towards giving lots of variances – gets to spot zoning?

Spot Zoning
· rezoning one parcel?

Spot invalid when some or all of these factors are present

1) small parcel of land singled out for special/privileged treatment

2) singling out not in public interest, for the benefit of the landowner

3) action not in accordance w/ comprehensive plan

Other Means for Achieving Flexibility in Zoning
conditional rezoning – property owner agrees unilaterally to use land in specified manner

contract rezoning – bilateral agreement btw. owner and zoning authority

· both must be reasonable, or have rational basis, and be free from taint or undue influence

floating zone – flexibility by defining zone but reserving decision about its location

cluster zone – overall no greater density, but w/ clusters of high density in open space

· clusters don’t have to be in literal compliance

PUD – planned unit development

· similar to cluster zone, w/ use variance in addition to area variance

D.  Expanding the Aims of Zoning

1.  Aesthetic Regulation
· cloaked in home value talk

Once we talk about preserving home values, we’re getting away from nuisance/near-nuisance.

Tricky question – is it imperative that zoning authorities demonstrate they’re protecting home values? – prove/measure it?

· doesn’t really look like it

So are we really trying to save home values?

Unclear if you can zone purely for aesthetics, make a case w/o talking about property values.

State ex rel. Stoyanoff v. Berkeley – p1011 (Mo. 1970)

· building permit denied by architectural board.

Court holds preserving property values part of general welfare.

· casts aesthetic regulation as matter of property value

Also part of general welfare to protect areas w/ structures of a general conformity of architecture.

Denial of permit not arbitrary and capricious when purpose is that of general welfare of people in the entire community.

Anderson v. City of Issaquah – p1020 (Wash. Ct. App. 1993)

- another denial

Goes other way – needs to be clear standards, not up to whims of people on board

Worry that boards too conservative – get a bunch of mediocre buildings

Portland model – ban snout houses – clear standard but regulates appearance.

Boards established by private covenant have less restrictions than do city boards.

City of Ladue v. Gilleo – p1032 (U.S. 1994)

Ordinance banning signs in yard held to violate free speech.
2.  Controls on Household Composition
Defining “family” kosher.

But limiting group houses can violate FHA (if part of protected class, frat house not protected)

Village of Belle Terre v. Boraas – p1044 (U.S. 1974)

· ordinance limits family to no more than 2 unrelated people, group of students living together challenges law

Court gives discretion to legislature.

Boarding houses, frat houses, etc. cause urban problems – cars, noise, etc.

Quiet place w/ few people legitimate guidelines, permissible goal.

· police power extends to lay out zones where family values, youth values, and the blessings of quiet seclusion and clean air make the area a sanctuary for people

Why is it important to argue fundamental right to free association?

· higher scrutiny (more con law)

But court doesn’t accept fundamental right -> rational relationship test -> students lose.

Dissent wants strict scrutiny.

City of Edmonds v. Oxford House, Inc. – p1056 (U.S. 1995)

· group home sued for violating “family” – number of unrelated people
Family composition rule doesn’t fall in exception of FHA (exempting max # of occupants).

· exception to general statement of policy read narrowly in order to preserve primary operation of policy

Discusses differences btw. family composition and max occupancy rules.

· family – goes to neighborhood

· max occupancy – goes to safety of occupants

Also, Edmonds has max occupancy rule that’s separate from family composition rule.

In addition, shouldn’t fall under number of occupants exception b/c can have any number of related people.

Court says there’s a difference btw. regulating “family” and regulating # of occupants.

· line btw. regulating use v. users

When regulating users, courts scrutinize closer.

FHA exemption – congress thinking it’s more use, and not users.
What happens if Oxford sues city, says limitation violation of FHA b/c makes no reasonable accommodation?

· doesn’t need written into code, Oxford has to petition for reasonable accommodation – like variance

· standard of review when city rejects variance? – low w/ lots of discretion – undue hardship? – but group house could sell -> no hardship, is that what court would do?

· court would probably apply different standard under FHA, unclear what that would be

Why did this get sent back w/o talking about this question about the standard of review?

· court doesn’t want to be ultimate zoning board of appeals?

· not best people to be deciding on local land use law

Courts reluctant telling local government what to do – given lots of freedom, persistent localism respected in our law.

3.  Exclusionary Zoning
Southern Burlington County NAACP v. Township of Mount Laurel – p1065 (N.J. 1975)

· NAACP sues b/c zoning doesn’t allow low/moderate income people to live there.

· Zoning worked to limit multifamily housing, etc., to keep property taxes down.
· worried about schools – want only people that pay enough property tax to pay for the kids they bring in

Zoning must presumptively make realistically possible appropriate variety and choice of housing.

· procedural – when zoning limits housing, burden shifts to municipality to establish valid basis for action/nonaction

· substantive – what land use regulations show invalidity, what carries municipality’s burden of proof

Zoning police power of state, local authority only delegate, so when regulation has substantial external impact, welfare of state’s citizens beyond municipality must be recognized and served.

Here zoning presumptively contrary to general welfare, look to reasons Mount Laurel gives.

Low property taxes -> not valid reason to restrict housing.

Mount Laurel II – p1084 (N.J. 1983)

Every municipality, not just developing ones, must provide realistic opportunity for decent affordable housing, except ones that already have disproportionate number of poor people.

· not enough to make land available, must take affirmative measures, assist developers in getting state/federal aid

· inclusionary zoning, maybe zones for mobile homes

· builders remedy – can get permit from trial court if town hasn’t fulfilled its obligations – overcomes deferential variance review standards

Then legislature steps in, sets up council to identify and set up regional fair share.

VIII.
Eminent Domain
A.  Introduction/Public Use
3 elements to eminent domain equation

1) public use

2) just compensation

3) “taking” (less valuable question)

1.  Public Use

Kelo v. City of New London – (S. Ct. 2005)

City forbidden from taking land to confer private benefit on a particular private party.

City also can’t take property under mere pretext of a public purpose, when actual purpose is to bestow private benefit.

But here takings executed pursuant to “carefully considered” development plan.

Public use – not narrow, literal requirement.

· Berman – take non-blighted property in DC as part of scheme for blighted neighborhood

· Midkaff – Hawaii land redistribution

So question is, does this development plan serve a public purpose?

Court has defined broadly, deferred to local legislatures.

Here, determination land is “distressed” is entitled to deference.

· comprehensive character of plan

· through deliberation before adoption

Dissent – O’Connor:

3 categories of takings that comply w/ public use requirement:

1) private property -> public ownership

2) private -> private, who make available for public’s use (RR, utility, etc.)

3) in certain circumstances, private -> private, if they serve a public purpose

DC, HI cases extraordinary cases when took private to remedy public harm, shouldn’t be expanded that much here.

· worried about capture by corporate interests (implicit in opinion)

· if political branches sole arbiters of public-private distinction, public use clause doesn’t mean anything

Dissent – Thomas:

Berman, Midkaff wrongly decided, government may take only if it actually uses or gives the public a legal right to use the property.

Kennedy concurrence – comprehensive development plan

· projected benefits not de minimus

Is the game over once the legislature says it’s for public purpose?

· looks like the only thing to latch onto is the “carefully considered” development plan – kind of like plan for zoning?

Poletown v. City of Detroit – p1108 (Mich. 1981)

· condemn land for GM factory

Eminent domain used in this case primarily to accomplish essential public purpose of alleviating unemployment/revitalizing economic base, benefit to private party merely incidental.

· but higher scrutiny when private interest benefited

blight v. corporate interests line – can it be drawn?

· even O’Connor says you can get public use from giving to private interests – her opinion in Midkaff

blight – affirmatively harming society?

· very subjective, totally changes w/ the times

2.  Just Compensation
· fair market value (not what landowner wants)

B.  Physical Occupations and Regulatory Takings
1.  Categorical Rules
Permanent Physical Occupation – taking (Loretto)

Nuisance Prohibition – not a taking (Hadacheck [brickyard case])

Loretto v. Teleprompter Manhattan CATV Corp. – p1117 (U.S. 1982)

· Cable box on roof – is that a “taking” of property for which just compensation is required?

· NY law requires landlord to allow cable company to install box on the property.

Permanent physical occupation authorized by government is a taking w/o regard to public interests it may serve.

But what exactly is permanent?

· standard-like determination goes on in definition, then bright-line rule applied
Ordinarily have to look at character of government action, impact, public interest.

But when government action is permanent physical occupation -> always a taking.

· when permanently occupied, destroys all important property rights – possess, use, dispose.

Dissent – Blackmun:

Nonphysical restrictions (zoning, land use) may affect far more than minor physical touchings -> so far avoided per se rule.

Takings claims should undergo balancing test.

occupation – what about rules requiring utility connections, smoke detectors, other landlord-tenant cases? – doesn’t this endanger that?

· internet connection – utility or luxury?

What’s the majorities answer? – 3rd party owns the box, landlord owns fire extinguisher

· so would it not be a taking if legislature forced landlords to buy and install the cable box?

Hadacheck v. Sebastian – p1132 (U.S. 1915)

· brick yard case, when land annexed by city ordinance passed banning manufacturer of brick

Police power -> can declare business in certain location nuisance per se.

Just because prior use there doesn’t mean city can’t regulate, that would preclude development, progress, etc.

Is this just Euclid all over again?

· here we already have brickyard in operation

· nonconforming use, city wants to put brickyard out of business

2.  Balancing Tests
3 part test?

1) character of government action

· balancing public v. private interest?

2) economic impact on claimant (diminution in value)

· includes distinct investment-backed expectations

3) average reciprocity of the damage

· more like zoning, or really affecting one person more than others

· but is this the same as balancing in step 1?

Pennsylvania Coal Co. v. Mahon – p1140 (U.S. 1922)

· Penn Coal Co. challenges law forbidding under-mining of habitated land.

Government through police power may diminish property value.

But when diminution goes too far, reaches a certain magnitude, in most cases there must be eminent domain and compensation. – diminution-in-value test?

Here to make it commercially impracticable to mine coal has the same effect as appropriating/destroying it.

· plus, mining rights in PA an estate in land, that estate is being destroyed by this law

Holmes isn’t really giving clear guidance, but people generally tease out these criteria:

· public/private balancing

· diminution in value

· average reciprocity of the damage – like keeping barrier btw. mines

· no reciprocity for coal company here – all benefit goes to home owner
Dissent – Brandeis:

Police power can restrict nuisance w/o compensation.

· no difference btw. this and Hadacheck

· diminution should be in relation to whole property, not separate strands – conceptual severance problem

Penn Central Transportation Company v. City of New York – p1151 (U.S. 1978)

· Grand Central case, challenging historical determination

Determining whether a particular restriction is a taking is an essentially ad hoc, factual inquiry.

· economic impact of regulation on claimant

· extent to which regulation has interfered w/ distinct investment-backed expectations (part of economic impact?)
· expectations – one of the roots of property rights
· character of government action

· easier to find taking when can be characterized as physical invasion

But Court has upheld prohibiting uses when it promotes health, safety, morals, general welfare – i.e. zoning.

Denying ability to exploit one property interest isn’t taking – must look to rights in parcel as a whole. – denying conceptual severance?

Here RR can earn reasonable return on property, landmark law part of comprehensive plan – satisfy the distinct investment-backed expectations.

Law doesn’t interfere w/ present use of Terminal.

3rd factor for Brennan (economic impact/investment-backed expectations the same thing) – average reciprocity – this is where TDRs slip in.

They don’t get any benefit from preserved townhouses, so if there is any average reciprocity it has to be from TDRs.

· these days TDRs increasingly alienable – makes it increasingly fairer
Not denied all use of air rights – can transfer, or possibly build smaller structure.

· not a taking

Dissent – Rehnquist:

Nuisance exception to taking guarantee not equal to police power – forbidden use must be dangerous to safety, health, welfare of others.

Regs don’t prohibit property use, place affirmative duty on RR to maintain Terminal in present state.

Loss placed on RR, not offset by any benefits from preservation of other landmarks.

· cost on few for the benefit of many

Air rights – like surface support rights? – important and conceptually severable right?

Does this reverse – consider compensation before taking?

Is this becoming administrative analysis instead of legal? – becoming zoning 2.0?

Majority treating a lot like zoning, but a more rigorous opinion in laying out factors, working through them, so not just like zoning.
Once air rights alienable, etc. – affects expectations – makes more like property right, surface support right?

· circular logic – if you can transfer, then it would be a taking, but since you can transfer them the government’s not taking them?

United States v. Causby – (U.S. 1946)

· overflight/chicken case

Invasion of airspace that directly affects how you use the surface = taking

· but has to be in the column – direct overflight

· more expectations? – can make claim if you’re there before airport, but not if you build after airport is built?

3.  Third Categorical Rule
When regulation denies all economically beneficial or productive use of land -> taking, compensation required (Lucas)

· except if proscribed use not part of title to begin with – nuisance

Lucas v. South Carolina Coastal Council – p1171 (U.S. 1992)

· lot restricted to protect beach/sand dunes

· fact-finder found lot rendered valueless

Scalia:

Categorical rule that when regulation denies all economically beneficial or productive use of land -> taking, compensation required.

Exception – if proscribed use interests weren’t part of title to begin with.

Nuisance prevention – nuisance use not part of title to begin with?

· restrictions from background principles already in place upon land ownership

· nuisance-type restriction can’t do more than what could happen in courts w/ nuisance action

Dissent –Blackmun:

Lucas isn’t deprived of all economic use.

Also, statute is to prevent serious harm – Court consistently upholds regs that stop significant threat to common welfare, no matter economic impact.

Nuisance-type restrictions depend on if government interest was sufficient to prohibit activity given the significant private cost.

Dissent – Stevens:

Concerned that experienced players will game the system w/ this bright line rule.

· manipulate relevant property interests

· change the denominator to find wipeout

· don’t want to allow severing of anything a creative lawyer can come up with

Have to look to background of property law in relevant jurisdiction to find out what should really be recognized.

Another warning– this will freeze the State’s common law, denying legislature traditional power to revise the property law.

· wants new nuisance definitions to be able to created, not cast in stone

When does a land-use regulation become a background principle?

· could be new and in background enough

· could be old and not in background long enough

Palazzolo v. Rhode Island – p1193 (S. Ct. 2001)

· petitioner limited in development b/c of wetland rule

· RI SC says he can’t challenge rulings prior to date he acquired property, no taking b/c not deprived of all economically beneficial use (transferred from corp. to himself, where he was main shareholder)

General taking discussion.

· deny all economic beneficial use -> taking – Lucas

· not total denial of economic beneficial use -> might still be taking – Penn Central

· reg’s economic effect on landowner

· extent to which reg interferes w/ reasonable investment-backed expectations

· character of government action

RI claim about date of acquisition dissed.

· can’t put expiration date on takings clause

· rule would strip ability to transfer interest possessed prior to regulation

But remanded for Penn Central claim.

· State can’t avoid duty to compensate by leaving token interest, but here owner can build substantial residence on 18-acre parcel – not “economically idle”

Hobbesian stick – if notice can’t complain about taking

· property rights come from sovereign, not natural law

Kennedy says this an unfair move.

Lockean bundle – people develop ideas about property rights from natural law (not really for Kennedy), expectations – constitutional limits on changing property rights

So we can’t draw a line in time to determine what is a background principle.  We aren’t given any help about when it actually becomes background principle.

· maybe has to do w/ expectations?

· Palazzolo gives us more language to talk about this problem with?

· developing “distinct investment-backed expectations” – not definitely set by laws on books when you buy property

4.  Exactions
· trade of conditions for building permit

Test

1) essential nexus btw. state interest and permit condition (Nollan)

2) rough proportionality btw. exactions and proposed impact of development (Dolan)

Nollan v. California Costal Commission – p1199 (U.S. 1987)

· beachfront property, commission tried to tie construction to easement across beach

Scalia:

Easement not conditioned on building permit definitely a taking – permanent physical occupation.

There is a legitimate police power purpose in keeping public view of shore, so can control what is built – would not be a taking b/c still economical viable use.

If you can prohibit building outright, you can also condition permit on something that will advance that purpose – height limitation, width restriction, etc.

But not constitutional if condition is unrelated to the end justifying prohibition.

· need essential nexus

Here no nexus btw. building prohibition and easement across beach – simply commission trying to obtain easement w/o compensation.

· once on beach, psychological barrier is overcome

Can’t get around it just by playing w/ language – wrapping in language of “access.”

· like rewriting of regs in zoning language?

Dissent – Brennan:

Rational review of police power – could State rationally have decided that the measure adopted might achieve the State’s objective?

This is a very narrow view of rationality – best left to legislature.

Dolan v. City of Tigard – p1207 (U.S. 1994)

· property along stream, condition of greenway/pathway along stream for new development

· city argues that bike path could offset increased traffic from development, floodplain designation helps offset increased flow from paving of property.

Rehnquist:

Regulation not a taking if it substantially advances legitimate state interests and does not deny owner economically viable use of land.

To evaluate exactions claim, must find

1) essential nexus btw. legitimate state interest and permit condition, and

2) rough proportionality btw. exactions and projected impact of the development

Court finds nexus – floodplain/paving and bike path/traffic.

But city never said why public greenway, not private, needed for flood control.

· difference to owner lost right to exclude

Also city hasn’t met burden of demonstrating the additional trips generated by development reasonably relate to requirement of path easement.

· need something more besides saying it could offset

Remanded for further proceedings.

Real question is if Dolan supersedes Nolan.

· does rough proportionality embrace essential nexus?

· or are they intersecting sets?

Should court defer to local decision making?

· local governments have incentives to package things so they seem to have “nexus”

· but local governments most responsive to community
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