
Legislative Process and Statutory Interpretation
I. TVA v. Hill (I p4) Facts – Snail darter/dam case. Built dam in TN. Sec of Interior declares endangered species under new ESA.
A. Main Q –Ct find against TVA & say dam is illegal b/c violate § 7 of ESA
a. Statute – “actions authorized, funded, or carried out by them” ( operative language
B. Sources of Interpretive Authority (Arguments): Text, Purpose, Leg Hist, 2 canons, Anti-retroactivity Canon, Anti-absurdity Canon, Subsequent Leg
C. TVA’s intentionalist position: Cong didn’t intend stat apply “retro” to “actions” took place b4 stat enacted or species listed. All the prep for gate-closing was b4. 
D. Maj: Plain Meaning of Text: “action” means any action. Points to consider-
a. Consensus txt is preeminent: Everyone, even dissent, agrees arg should start w/txt
1. Intentionalist justification – Best evid of Cong intent. All other factors (speeches, comm reports, etc) just indicia of that intent.

2. Constitutional justification – Txt is the only lang recognized as supreme “law” according to const “rule of recognition” in Art I, § 7, b/c only the txt has been ratified using const proc
b. What txt means

1. Dictionary? But no dict clause – no const imprimatur (meaning: approval/grant). 
2. Prev law w/sim lang – no const imprimatur
3. Ordinary Meaning of Words – “Actions” is ordinary lang, incls shutting the gate.
a. Ord meaning should govern in addition to intent (which might not matter since intent wasn’t ratified by Art I procs) b/c consistency in meaning/understanding, only kno what words mean if they mean what we normally mean. But sometimes laws include technical wrds or wrds of art – q whether to use ordinary (maybe if think txt authoritative b/c it’s what the ppl thought) or tech defs (auth b/c what cong intended)
c. Dissent makes weak arg that the lang is “fuzzy” b/c modifiers of “action” (“authorized, funded, carried out”) suggest limit on the term.Implies the actions can’t already be completed.
1. Canon Against Mere Surplusage – “waste no words”.
2. But txt broadens b/c making sure agency can’t get around the stat just by getting prvt co to do most of the work, insure covers prvt parties related to TVA
d. Can override plain meaning of txt – Everyone on ct agrees can be overridden by...
E. Powell’s response: Anti-Absurdity Canon: If literal txt would lead to an absurd application, then we must limit literal txt
a. Anti-retroactivity Canon – Construe stat to insure your leg doesn’t have a retro effect.
1. BUT – canons only used when ord lang n/a. Here lang is plain.
2. So Powell has to arg that the viol of anti-retro rule of construction is so extreme, so harmful, so foolish, etc that it’s absurdity

b. Counter: Arg no notice hurt by fact that TVA increased constr when thought the snail darter would be listed ( incentivizing ppl to make quick investments when think they see where the law is going
F. Maj resp to anti-absurdity: Leg Hist & Stat Purpose

a. Where plain meaning, don’t look anywhere else. Maj seems to accept that if the txt had absurd applications, then literal txt could be set aside.
b. Intentionalist/Purposivist Arg to rebut Absurdity
1. Ct says not its job to engage in policy determinations or “utilitarian calcs” (I p12-13) Instead points to leg hist, purpose to show: Cong really intended this costly consequence (leg hist), or... Costly consequence  is w/in purpose of statute (purpose)
2. How absurdity is reason to disregard txt?
a. Could crazy apps really have been intended by cong?
b. How crazy apps in plain meaning? ordinary speakers wouldn’t think the txt should extend to such cases

c. Legislative History Used by Maj
1. Rep Dingle’s sponsorship statement

a. Ct revives the txt so it’s an uncontroversial use of LH

b. BUT- indiv speeches may not reflect what most of cong thought. Elected leaders of cong represent a maj of the maj party, not of the House. BUT cong did vote on proc that made him/her comm. chair

c. ALSO (kinda weak) no constitutional basis in Art I – speeches not ratified so not law (but neither are dictionaries)

2. Statutory silence ( change in law from ’66 & ’73, in which certain words deleted from old statute (legislative inaction)

a. At least it went thru Art I procs. Absence of lang important b/c it was removed – hist of actual votes

d. Statutory Purpose
1. Part of written txt of Act, incld in preamble & txt of ratified bill

2. Not part of the operative txt (specific command in §7 at issue here) but...

3. This lang was ratified by cong, so could be legit “law” as def by Art I §7 of Const – not some vague notion of intent

4. Using gen purpose may be problem b/c can ignore the deals that got the law thru

e. Purpose v. Intent
1. Purpose – goal of stat as inferred from objective social understandings of what the words were trying to accomplish, w/o knowing what members of Cong thought. Infer purpose from common-sensical readings of statutory commands
2. Intent – actual subjective beliefs of actual mbrs of Cong voting on bill
G. Subsequent Legislation (dissent): appropriations bill passed after species listed w/comm. report saying dam should be built
a. Maj resp: As a canon of constr, approps bill shouldn’t be construed as repeal, construe narrowly, unless they are absolutely clear b/c they’re massive lists & very few legislators scrutinize them closely.
b. Powell: Bill implicitly meant to repeal ESA- why else give $? Slapped down by maj.
c. Maybe Cong just putting up the money and getting the parties to litigate the q.
d. Canon Against Implied Repeal: judges conservative, want stability & consistency. Used as secondary arg against dissent
H. Role of Sec of Interior: Not even discussed as source of auth by ct
a. But other officials, and finding right official to defer to reqs interpreting the act
II. Purposivism v. Textualism
A. Purposivism

a. Riggs v. Palmer (I p31): R killed grandpa & wants to collect under will.
i. Plain Meaning: NY Wills Formalities Act. No exception for when a taker murdered the testator
1. Expressio unius et exclusio alterius – other exceptions incld
ii. Purpose: Common sense.
1. Statute also gives certainty/finality. Formality lowers ct admin costs. Forces/promotes deliberation by testator (no dying in cornfield wills).
iii. Textual limits would be inconsistent w/stat’s true meaning.
1. Inconceivable (read absurd) that legislators would want interp to allow murderers to benefit from their crime this way. 
2. Anti-derogation Canon – Stats should be construed as not derogating common law. (CL rule against ppl benefitting from crime).
a. Not ambig so wouldn’t normally apply canon – maj might be pulling a Powell from Hill, saying viol so bad that it’s absurdity Cong couldn’t have intended
iv. Maj ignoring other statutory or constitutional purposes better served by the plain meaning? Powerful purposivist arg for plain meaning!
1. Admin simplicity/reducing-litigation purpose seems ignored. But maj may just added narrow exception to the existing ones on justification that it validates testator’s probable intent – not admin costly as long as just murder not every wrongdoing
2. May not advance purpose you want b/c plain meaning might do better
a. Anti-derogation canon may be OK morally but doesn’t relate to wish-effectuating purpose ID’d by maj, if attack absurdity arg.
3. May miss purpose of the law as a whole
a. Ignoring plain meaning may undermine crim law, which already provides penalties for murder
i. 1882 Penal Code – R facing “civil death”, loss of many rights, not incl inheritance
ii. Lenity Principle – interpret ambiguities in ’82 code in favor of crim D (or interpret crim statutes narrowly). Penalties must be clearly described in text of law b4 crime committed.
4. Riggs helps enforce gen goal but messes up means by which that goal’s enforced
b. HTC (p38): K to import priest for work.
i. Plain Meaning: Alien K Labor Act. No encouraging importing/migrating of foreign K labor “to perform labor or service of any kind”. 
1. Expressio Unius: exceptions in statute, but not one for ministers
ii. Purpose: Keep out foreign labor (Hungarian temp mine workers). Justice Brewer says limited to phys labor. 
1. Ct infers this intent thru: stat’s title, common knowledge, social norms regarding religion
iii. Purposes imputed to stat by ct interfere w/other statutory or constitutional purposes better served by the plain meaning?
1. “manual labor” fuzzier than “labor or service of any kind”
2. Ct messed w/term – maybe ruined the admin simplicity
iv. Can interfere w/other purposes by how you construe certain terms (& what purpose you decide to emphasize)
v. Brewer’s Purposivism Interferes w/processes of Art I § 7?
1. Constitutional Purposes: Article I Procedures – bicameralism & Presentment
2. When construing term Brewer relies on Senate Report – leaving out “manual” was an oversight
a. Did Blair get ct to pass a statute he couldn’t get Cong to pass? Evaded rules of Leg Proc – enforcing comm. report violated bicam b/c senate’s wants doesn’t indicate cong intent – may not have been adopted by both houses
3. Value in forcing Cong to do it themselves
a. Congressppl on record abt their beliefs
b. Process, goal of Constitution, lost when ct “legislated” the exemption
4. **Can’t say what a hypo Cong “would have done” w/o knowing the proc rule under which would have done it**
a. Assuming purpose of cong reflected in proc rules as much as by outcomes. Thus all speculation in HTC about what cong would’ve decided is empty & baseless speculation. Ignores realities of legislative process – violates process reqs even if doesn’t violate the outcome.
i. Debate reveals prefs of reps to constituents
ii. Process of recording votes const  req’d (cong wants to avoid floor votes b/c used against them later)
b. Mostly see subjunctive clms on what cong would have rejected. Means little b/c hard to pass things in cong. Very diff than what they would’ve enacted.
c. Saying cong purpose at all is questionable. Can say rules create a law that has backing of some sort of maj consensus even if it’s just about proc
d. May be sit where you’re so sure of solid maj to pass something, ok talking bout hypo purpose. Unless you have structure of prefs, there isn’t the absence of cong purpose/cycling prob. Maybe ok w/talking about intent then- may be at issue in absurdity.
B. Legislative Process
a. Constitutional (bicam) & not constitutional (amend tree, standing comm., how things get to house floor)

b. Even if Cong wouldn’t enact a provision, they may never enact the alt

c. Cycling: 3 factions in Cong, any two can pass/block a law, opinions not single-peaked but double-peaked (indiv factions like extremes)
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e. Pairwise voting: A > B > C > A ( cycling (assuming sincere/nonstrategic voting). Sincere voting common in House b/c constituents can see how you vote.

f. How Cong controls cycling = “rules” determining how votes occur

i. Define baseline & what amends are voted on 1st

ii. Process

1. Base bill read

2. Sub can be offered to replace the base bill

a. Amend can be proposed to replace sub (sub of sub)

3. Perfecting amends can be offered to alter the subs

a. Voted on b4 voting on “base” sub

iii. Party who controls the Rules Comm can alter the outcome of leg debate based on the rule chosen

g. Adding exceptions to bill leads to more discrim which leads to multi-peaked prefs -  by making your prefs explicit, you increase likelihood factions fragment (no stable maj) & the provision won’t pass

h. Possibility of Cycling & Legislative Purpose’s Meaningfulness
i. Shepsle – no such thing as leg intent if have fragmented prefs w/no maj position

1. BUT those proc rules are chosen by the maj party & could therefore rep purpose of the House. So cycling doesn’t necessarily disprove existence of leg purpose (Caveat: are proc rules themselves subj to cycling? Proposals from Rules Comm not subj to amend...)

ii. How Cong fights cycling tendency

1. “Stability-inducing Rules”

a. Rules Comm’s ability to limit # amends & Speaker’s ability to limit which amends reach floor ensure Cong not mired in interminable series of amends

b. Types of Rules:

i. Closed Rule = No amends

ii. Open Rule = amends; comm. decides how many & what sorts w/a “modified” open rule

iii. Amends/bills that reach floor are ones chosen by the Rules Comm. Measure favored by maj reps doesn’t mean it’ll get a floor vote: maj party’s reps on the Rules Comm must approve the rule by which it’ll be debated

1. Hypo: Dems maj w/256. Measure could be favored by 218 most conserve mbrs Cong b/c more acceptable to median mbr of House than a proposal by median Dem (who is more liberal than the median mbr of House)

2. Assumes mbrs of maj don’t rebel against their party leadership on proc matters

iv. Structure-induced equilibrium

1. Amend tree, germaneness req, other rules help prevent cycling by stopping voting. Ex. w/non-germane amends, create cycling by putting 2 non-related issues together & create hybrid position about which diff ppl have diff prefs even when they share prefs about any single position

2. Germaneness req not part of senate’s rules. Unanimous consent, however, can impose germaneness rule (or any other rule) on senate debates –create proc like special rules given by rules comm. in house

3. Grmnnss only apps to amends. Once in bill no longer an amend

C. Textualism: WV Univ Hosps v. Casey (Scalia maj)
a. Reject purpose when txt “unambiguous”

i. “Attorney’s fees” unambiguously excludes “expert fees”

1. Anti-redundancy Canon being applied across stats & Expressio Unius b/c stats from same yr as §1988 and many in other yrs distinguished expert & atty fees, so we shouldn’t incl in this stat

2. Scalia arguing actual usage, not coherence. More common for attys to fold other expenses into their base bills than expert bills. Ordinary usage by looking at lots of other stats.

a. Assume cong uses same term same way

b. Only use stats enacted b4 to get at contemp usage

b. Hardcore Textualism Approach applied in this case by Scalia

i. Look to txtual sources – lang in operative txt (not preamb, title, preparatory/advisory lang) & use all resources that are txtual (dicts, common usage, how word used in other stats at time – stats kinda like dicts)

1. Unambiguous Answer from Txt ( throw out non-textual sources

2. Ambiguous Answer from Txt ( 

a. Scalia dicta: wouldn’t care about cong purpose. Try to make law coherent, consistent, sensible (I p54)

c. Light Textualism – some would bring in other evid of purpose if the txtual sources leaves things ambig

d. Justification agnst Purposivism

i. Usurpation: not our job, would take job away from cong

1. Really? Art I powers: responsibility to legislate clearly

2. Would Cong reject purposivism?

a. Surprising if cong actually wanted to exclude expert fees. §1988 tries to allow ppl to bring suit agnst gov actors when ordinarily wouldn’t have ability to

b. Scalia might not care. 

ii. Holding may use purposivist rhetoric, but the holding puts high premium on sources of usage in the comm. at large (ratified or ordinary) and is very term-focused, not focused on overall purpose of stat

e. Reconciling Casey with HTC
i. HTC had plain txt but ct looked at other sources that Scalia rejects in Casey
ii. Make HTC pure absurdity case (altho it’s clearly NOT an absurdity case)

1. Agnst actual holding of HTC w/3 separate disjunctive reasons to set aside plain txt

f. Textualism & Legl Proc: Textualism used here excludes a lot of what cong thought in favor of what cong ratified – justified in terms of purposivism, but looks at objective usage at time enacted

i. Justification for taking hard approach to specific words rather than gen idea

1. Cong plural institution, no point looking at singular purpose – distinguishes norms of usage w/particular phrase compared to policy they want to enact (so discount first but not second)

2. Looking to social norms thru objective evid of usage

3. cong going fwd will know what to do (pos ex ante effects)

4. resulting txt is compromise & we should give deference to that compr rather than reading in a broader purpose. Pol Theory that behind every word is a deal, no accidents/omissions. Txt is best reflection of the deal.

III. Ambiguity & Absurdity: Two Limits to Textualism

A. Using Purpose to Resolve Ambiguities in Txt: General Dynamics v. Cline
a. Textualist opinion w/purposivist flavor

b. Facts: collective-bargaining eliminated health benefits for subsequent retirees currently working under 50 yrs old. Young ppl sue saying age discrimination.

c. Plain Meaning: of “discrimination...b/c of [an] individual’s age” (p67)

i. Could say is to prevent bias agnst person b/c how long been alive

ii. Ct infuses “age” w/discrim based on ordinary usage. Ct divides definition into broad (young age or old age) then gives narrow arg that it just refers to old age

iii. Arg even w/in stat age is used differently at diff pts

1. Thomas (dissent) says not used diff – “bona fide occupational qualification” defense would be useless if age meant only old age.

d. Reconciling w/Casey:

i. Thomas = no reconciliation

ii. Ct doesn’t just use gen purpose (preamble, hearings- for which couldn’t reconcile it alone), also say reinforced by there are TWO meanings of “age” in ord usage. 

1. Ord usage brought in to dissect meaning of words (ok w/casey). Ct gets out of Casey trap by pointing to ambiguity.

a. Ambig b/c ordinary use is ambig

b. Ambig b/c stat only applies to those 40 & older (implicitly old age being implicated here)

c. These are ratified & written into the stat, and part of operative lang of stat

iii. Funny that they lead w/preamble & hearings, which confuses idea that ord social usage has priority – but no other way to reconcile w/Casey

iv. Maj not saying this def means discrim based on old age, but that’s ambig so you can go to other purposivist stuff

v. Could say discrim b/c of age couldn’t possibly mean just old age b/c then you wouldn’t need to specify over 40 in the stat (good Thomas arg)

vi. Could say indicates arg for ambiguity isn’t strong b/c the arg for old age is much stronger

1. Can you kick over into ambig state if usage args on both sides? Wouldn’t it mean you could always have ambiguity?

2. If concept of ambiguity is hopelessly ambig, then txtualism may be thin restraint on purposivist args

vii. Interpretation Tree
1. Are the norms of usage ambiguous?

a. Yes: (b/c two defs in dict)

i. Look to see if purpose helps you choose

1. Here they do!

b. No: can’t consider other stuff, unless there is absurdity (that would give you and HTC escape)

B. Using Purpose to Resolve Absurdities & Scrivenor’s Errors in Txt:
a. Justification for Absurdity Doctrine. 

i. Sometimes level so great that the app can’t be explained by cong bargain-making

ii. Still want ex ante incentives for cong to think about what they mean & get it right (Public Citizen) & enforcing absurd apps might create that incentive. But when app not a controversial policy issue (but rather self-evident, like “prior to Dec 31”) then there’s not pt to an incentive.

b. How should cts cure absurdity?

i. Legal tradition (In Kirby, draw on comm. law). Might be preferred txtualist way 

ii. Overall purpose or leg hist (like Brennan in Public Citizen).
iii. Resurrect the txt. Find support in leg hist to reinstate the txt (TVA v. Hill where Powell’s absurdity arg gets shut down by the maj noting at least 1 mbr cong wanted the ESA to trump). Leg hist not being used to show cong purpose, but to show that absurdity is not all that absurd. Also, Scalia is willing to use leg hist to reinstate the txt in the face of an absurdity arg (Green v. Bock Laundry – “where the literal meaning of a statutory term would ‘compel an odd result’ we must search for other evidence of congressional intent to lend the term its proper scope” quoted from Public Cit).

c. Txtualists & absurdity

i. Try and resurrect txt first, so first Q is whether absurd, then whether cong intended the absurdity. If they did intend it, see Bock. If the answers are yes and then no, then we can go to Brennan in PC or Scalia in Kirby. Txtualist prolly would want to do the former. Worth considering whether an incentive to clarify is worthwhile.

d. US v. Kirby: mail carrier arrested for murder while working. Didn’t violate stat even tho went against plain meaning.

i. Plain Meaning: of “knowingly and willfully obstruct or retard”? (I p85)

1. violated the express terms of the stat by voluntarily obstructing someone he knew was a postal worker.

a. Knowingly – if he didn’t know he was a mailman

b. Willfully – his intention wasn’t to stop mail...BUT if you know consequences of your action, and intend those (even if only in “weak sense”), it’s still willful (voluntary)

2. Field’s (maj) Distinction (I p85): “Person in the public service” (here, postal worker) are exempt from civil arrest while on duty (ex. subpoena) CAN be arrested if accused of felony – justification

a. Distinction is matter of (1) pub policy (2) CBA – occasional public inconvenience v. letting felon stay free longer

b. No relation to plain meaning of txt – distinction not in txt

ii. Absurdity in Kirby
1. Good absurdity defines the rule which what you don’t like is outside of

2. Not saying stat absurd if inconvenient/agnst “pub policy”. PP is job of cong.

a. Very poor reading of the case- would give judges too much leeway in future b/c subjective nature of PP determinations

3. Possible ways to consider absurdity doctrine:

a. Not something cong could’ve thought about, if they did would’ve carved some exception into stat

i. Let’s enforce rule we think cong would’ve wanted passed

ii. BUT: how do we know cong would’ve passed the exception? Difficult to determine unless know what rule cong followed.

b. So preposterous, cong wouldn’t have even thought they needed amendment

c. Conflict btw state & fed law: reconcile w/Supremacy Clause ( fed law governs & Kirby busted

iii. Something about immunity for law enforcement officers enforcing crim law makes it more than just policy prefs of judges? (cf. I p98)

1. Field invoking old comm. law rule as means of stat interpr – read this old comm. law into stat to avoid public inconvenience and “absurd conseq”

2. **When result is not merely bad PP, but REALLY bad PP & the normal bg comm. law rule has always been that such an app wouldn’t exist, presume the legislation wanted to preserve the old bg rule (see I p86)

3. **Cong does have power to overrule the comm. law- you need it to be in a context in which would be a huge change (oppression, injustice, absurdity) (thus, the “really bad” pp prong of analysis)

iv. Once stat declared absurd & judicial exception carved out, this would be good law in future so long as cong doesn’t act – binding precedent

1. Hardcore textualists won’t accept this – if seems absurd, enforce the absurdity & force cong to act to clarify what they meant (but even Easterbrook would accept absurdity doctrine in some cases)

v. Reconciling Kirby and HTC
1. If read HTC narrowly (absurdity needed to reach result) – seems like incorrect reading, which seems very purposivist w/absurdity as an option

2. Important Kirby/HTC distinction: By incorporating comm. law into stat in Kirby, avoid HTC danger of not knowing the scope of hole carved into the stat (negative absurdity).

vi. Two Types of Absurdity
1. Negative absurdity = point to applications that are bad

2. Positive absurdity = point to apps that are bad & explain why they’re bad

e. Public Citizen
i. Background: Ppl concerned private grps had inapprop amts influence over pres thru informal “advisory grp” meetings. Kennedy EO make meetings w/private citizen grps “open” & “public”. Later enacted into law (Fed Advisory Comm Act). Conservs want to bring suit to make ABA’s meetings w/DOJ open & public b/c want to know exactly what this “liberal subcomm” is saying. Public Citizen wants to bring suit b/c Nadar-style grp concerned w/openness in gov.

ii. Plain Meaning: of “[a]ny...group...established or utilized by the President”

1. What does utilize mean? Isn’t it essentially identical to “use”?

2. Is an ABA subcomm which gives judicial nominee recommendations being “used” when it consults w/the DOJ?

iii. Holds would be absurd to read phrase literally (I p90 n9)

1. Pres meets w/all kinds of grps! Absurd to disclose everything that happens every time he meets w/a grp. Overly broad- absurd in other apps not b4 the ct. the ABA subcomm exists solely provide advice to the gov.

iv. Kennedy’s concurrence: unconstitutional (at worst, bad PP at best), not absurd

1. Opening up would interfere w/Pres’s ability to pick judge. Would become politicized, opening ( no one would be candid if on record.

2. Avoidance Canon: (Brennan maj) construe stat in order to avoid conflict w/constitution, b/c cong wouldn’t want to write a stat that violated it

a. Kennedy says const avoidance inappropriate b/c txt plain

v. Absurd to force ABA subcomm to pub its deliberations about how it rates judicial nominees?

vi. What is the best way to elim overly gen categories in legislation (“any group....utilized”, “labor or service of any kind”)?

1. Overly gen classification makes it easier for a stat to have possibly absurd apps. If you read case to apply in an absurd situation, could lead cong to overturn it

vii. Aspects of Cong’s leg proc which might’ve led to obv over-gen law (cf I p96-97)

1. Mere Cong oversight?

2. Easier to make overly broad rule & let grps complain (to enumerate exceptions, which is difficult to do in the abstract) 

3. Cong doesn’t want to make politically charged choices! Let ct make 

viii. Brennan didn’t rewrite the rule (negative absurdity). No clear limit on the phrase provided. He says at best there should be some “regular funding” of the grp by the fed gov. Ct doesn’t address actual need for incentives to clarify here, where Sep Powers & Const balance of powers are heavily implicated.

1. Kennedy: but Brennan still never says what utilize means

ix. Literal meaning would give Cong more incentive to elim excessive abstraction:

1. Purposivism would exempt some grps, and they’ll be happy

2. Txtualists wouldn’t exempt anyone, which would make everyone mad

a. Presumably would spur a lot of action in cong, as opposed to puposivism

b. Two Txtualist Justifications

i. Best way to get all purposes of the law (articulate all bargains that occurred to get to this decision)

ii. May also be better way of mobilizing cong to go thru the process of articulating the politically difficult decisions

f. US v. Locke
i. Background: Need to file b4 Dec 31 to ensure you maintain your mining clm in the land. Filed on Dec 31 so didn’t preserve their unpatented clms. 

ii. Plain Meaning: of “prior to Dec 31” is 11:59pm on Dec 30

1. very clear common understanding is “before the end of the yr”

iii. What Ct does:
1. Vacates & remands, hinting to DC that equitable estoppels could apply (Lockes reasonably relied on gov clerk’s assurance they could file by midnight) agnst the gov in this (abnormal) case.

2. Could also use comm. law doctrines, like laches (reasonable amt time = compliance) & equitable tolling (substantial compliance means we’ll assume you complied w/law). Other ways to police the exec/admin agencies. But normally estoppels don’t run against gov.

iv. Scrivener’s Error:
1. Set aside completely plain txt when error totally obv. Not necessarily bright line btw scrivener’s errors & absurdity generally.

a. But SEs relate to very specific provisions, whereas absurdity tends to relate to very gen provisions that are then applied in absurd fashion

2. Easy to fix

3. May be scrivener’s error b/c plain txt conflicts w/obv purpose

a. Very little value in creating incentive for cong to go thru old statutes

b. But Marshall says in this type law clarity is most important, so we’re going to be strict txtualists. (Hills, tho, agrees w/Stevens dissent)

v. Absurd?
1. Casey-style txtualism says it wouldn’t be permissible to look to purpose in this case b/c plain txt meaning is abundantly clear

2. No reason to keep ex ante incentive for cong to spend precious time changing every little mistake in their legislation 

IV. Debate Over Legislative History
A. Leg Hist & Leg Inaction as Sources of Authority
a. Scalia & Thomas will dissent if maj uses LH even once

b. Legislative History: North Haven Bd of Education v. Bell
i. § 1681(a): “No person...shall, on the basis of sex, be excluded from participation in, be denied the benefits of, or be subjected to discrimination under any education program or activity receiving Federal financial assistance, except that...”

ii. Question: Does Title IX cover employees? Textual args:

1. Maj: Person means person, incls Ees

2. Dissent: Being Ee (janitor) doesn’t mean participating in or benefitting from an edu prgrm! Also haven’t been discriminated agnst under school’s edu prgrm, but under emplymnt prgrm

3. Maj: txt copied from Title VI, which is same but says “race” & “prgrm or activity” w/o “edu”. So could transpose meaning from VI to IX. *This is maj’s ace in the hole. VI specifically exempts emplymnt from coverage ( Expressio  or Mere Surplusage arg 

4. Txtual counter-arg: IX has extra word “edu prgrm or actvty”. So if applies to emplymnt, applies to edu-related emplymnt, like teachers

5. So 4 Txtual Args ( ambiguous yet? Maj says no. 

iii. LH used by maj: speeches (sponsor statements, floor statements, etc) & inaction (deletion of the VI emplymnt exclusion or Cong rejection of post-enactment amendments dealing w/emplymnt)

iv. Why use LH? Delegation theory.

1. Cong delegates interpretive responsibilities to its sub-parts (comms). Why can’t Cong incorporate by ref the comm. rpts. Prob most powerful arg for LH: its what Cong wants us to do.

v. Advantages & Disadvantages of Sponsor Statements over Comm Reports for clarifying ambig txt

1. Why should use Sen. Bayh’s floor statement? Whole Senate relied on it! But did they? No one’s ever on the floor! But maybe indirectly relied, b/c Pell relied on Bayh, & Pell was the floor manager who basically told everyone how to vote. Sponsorship maybe informal form of delegation?

2. But how can we say Bayh reps the Senate? He’s NOT the median Senator – likes gender equality more than avg senator. If Bayh gave answer they didn’t like, could pull plug on the bill.

3. Comm Chairs may not be median either. much more interested in topic 

4. Circularity: cong will understand if cts treat their statements as binding, but won’t understand it until it happens

5. Comm reports get more authority from cts than sponsor statements

6. statement to opponent might be more credible

7. Bayh’s statement poor source of authority b/c he was ALSO talking about Equal Pay Act (exempted Professionals). So not clear which act he’s talking about at certain times.

vi. LH only comes in once the txt is absurd or ambiguous. Not yet law in North Haven, but now is (post-Casey). Once have that, which Senator(s) is/are the right interpreter(s)?

vii. Why Use LH?

1. Expertise: go to ppl in Cong who know most about the bill to figure out details of ambig txt

2. Delegation by Cong:  some sense Cong as whole, acting via leadership, has delegated question-answering (and thus detail interpreting) authority to particular mbrs (Bayh)

3. Electoral Accountability: may want to give Congmbrs incentive to take speeches they make seriously as a means of communicating w/ppl

viii. Merits of Diff types LH:

1. Clarity of delegated authority: Comms have explicitly delegated authority- issue reports and pretty boring. Congmen have less/no reason to showboat in their comm. work. Floor statements by sponsors are less credible, random mbrs of Cong even less, and non-Congmen who testify even less than that

2. Clarity of Meaning: Comm reports pretty clear, by comparison sponsor statements are more likely to be inconsistent b/c speaker wants to speak to diff constituencies. But if Sponsor says something about the bill that compromises the bill (eg Bayh/Thurmond on Senate floor), it may be more credible.

c. Legislative Inaction

i. Collective act of Cong so maybe can be more credible as indication of Cong purpose. Silence can be part of a statute: “Negative pregnant”

1. Sometimes ct will say a bill/amend was rejected in a particularly salient way (this happened in North Haven)

ii. Authority of diff forms of inaction:

1. Deletion of a provision by the Conference Comm (I p 143)

2. Pigeon-holing of a proposed amend in comm.

3. Defeat of proposed amend in a floor vote (I p144-45)

4. Congress’ rejection of 50 bills modifying baseball’s immunity from antitrust liab (Flood v. Kuhn)

a. In Flood type scenario, Cong has rejected repeatedly, and extended antitrust to every sport but baseball. Strongest case for inaction as acquiescence as source of authority

b. But Flood might not have anything to do w/ LH

iii. Merits of Diff types of leg inaction as indications of Cong’s purpose?

1. “Passive” acceptance of an interpretation

a. Conf Comm’s rejection of amends clarifying law to exclude employment? Should this indicate disapproval of such amends? (No: some may have thought the amends were unnecessary). If they vote it down, whole bill scrapped. Mbrs of Conf Comm are small handful of ppl.

b. Statutory stare decisis can be extremely powerful: Flood v. Kuhn upholds baseball exemption even tho const basis for it (Holmes’ interp of the Commerce Clause) is long gone. John R Sand and Gravel: Ct can raise SoL issue when parties don’t, b/c SoLs are jurisdictional. Ct thus relies on 19th cent conception of SoLs as jurisdictional even tho now we construe them as waivable. Ginsburg argues this makes the law more complicated & absurd, undermines consistency across statutes. Statutory stare decisis promotes reliability & stability (like const stare decisis). But statutory SD might be stronger b/c Cong could overrule it by changing the law if they didn’t like it.

2. Cong’s rejection of amends in the face of judicial or admin decisions?

a. Minority gridlock: Doesn’t take maj to reject. Doesn’t indicate maj approval of agency or ct decision. Can’t arg mbrs thought amends were superfluous

b. Opposition to amend may be for whole variety of reasons- splintered

c. What if Cong passed a resolution? No bicam, so might still be skeptical. Same goes for if Cong passed bill & POTUS vetoed it...leads to interesting conclusion that maj can pass an interpretation and still lose

d. Here it’s tougher to argue that Cong was too busy to address the issue. But this is still a weak position, as Cong’s purpose may be ambig.

3. Cong adoption of judicial/admin interps of terms when enacting a new law: application of pari materia. If use same lang in new leg, they’re presumed to be OK w/prev interps of that lang.

a. Pari Materia is txtualist (Scalia uses in Casey & Easterbrook in Conti (nental Can) form of inferring Cong acquiescence from inaction. 

b. But cmon! Cong doesn’t read these opinions.

c. For Cong to affirmatively pass bill, need maj of Cong to speak, & no risk that inaction is being motivated by a minority.

iv. Reasons to use cong inaction for interp, other than purposivism:

1. Stability & statutory stare decisis (but can SD undermine consistency of interp across statutes?)

2. Inter-statutory consistency (but can expansive reading of IX undermine VII? Powell’s dissent in North Haven- if IX construed broadly, would make all limiting mechanisms in VII irrelevant, essentially repealing VII. & that’s a bad arg. (but IX is limited to fed funded financed ed prgrms, so maybe this arg doesn’t work).

d. Textualist Critique of LH

i. Blanchard v. Bergeron: Blanchard beaten up in prison (thus “under color of state law”) & sues. Wins dmgs, huge attys fees (70% total award). Relevant stat allows him be paid “reasonable atty’s fees”. Had contingency K w/his lawyers for 40% of award.

1. Plain Meaning: of “reasonable atty’s fees” doesn’t appear to  unambiguously exclude fees in excess of a contingency fee K

2. Odd is that according to this opinion, you can have very clear meaning intended by cong, and it’ll be ignored by ct b/c it was only expressed in the LH & not in text of leg itself

3. Permissibility of “purposive” material extrinsic to the txt, b/c txt ambiguous. Objection to 2 committee reports, which are pretty good as LH goes: Bicam issue & anti-delegation issue

a. Anti-Delegation arg:

i. Rule against Cong’s delegating to itself power to select judicial opinions & determine their weight

ii. Really a preservation of judicial discretion, when often txtualism is viewed as a cabining of judicial discretion

4. (1) Art III must be protected from cong – deleg to their own subcomms not valid (2) also when cong acts less than bicam they are less reliable

5. Maj use of LH:

a. Comm Reports saying wanted to incorporate test from 5th cir case in determining fee agreements in civ rights cases, & Senate Report went further, saying Senate wanted to incorporate 3 Dist Ct opinions on pt.

b. Powerful sources of authority: clearly delegated comms, speaking clearly & unambig. Meanwhile, txt of law is ambig.

6. Scalia’s objection to this use of LH:

a. Violation of bicameralism – skipped this.

b. Violation of Art I b/c cong can only enact laws, not point to cases (I p163)

i. BUT Scalia himself in Casey says Cong DOES pt to specific cases when they enact laws. (in pari materia justification for implied congressional acquiescence to old judicial opinions)?

1. Distinction btw assuming that Cong has adopted the judicial opinions construing old statutory txt (Casey) and assuming Cong has adopted judicial decisions cited by a comm. report (like here in Blanchard).

c. Excessive control by individual mbrs influenced by lobbyists or staff, who don’t rep “what the voting mbrs of Cong had in mind” (I p164)

i. Scalia doesn’t object to leg deals, as long as they’re memorialized. Comm rpts haven’t been const. ratified.

7. According to Scalia, Cong could incorporate old doctrines defining “reasonable atty’s fees” (Johnson’s twelve factors) into statute itself, write in any override of contingency fees Ks they wanted, etc. Prob is that they didn’t do so w/§ 1988. They used vague phrase, “reasonable” & let a comm. rpt provide guidance to cts.

8. Scalia would resolve ambiguities in “reasonable atty’s fees” by just going w/what’s reasonable, w/o using the cases pointed to in the comm. rpts (I p164).

a. Wants apparent purpose of Cong, not subj. “reverse engineering” – goes to the purpose the words of the law suggest. Aka “common knowledge as to statute’s purpose” – same source interpretive authority referenced in HTC.

b. When txt ambig, it’s OK to invoke gen purposes of the statute; better than using some ungratified comm. rpt. Casey said improper to invoke the purposes when txt is clear.

c. Scalia might even use Johnson factors to resolve the case. His prob isn’t w/factors but maj justification for using them, namely b/c they were cited in comm. rpt. Joins w/White’s result, thinking apparent purpose of stat is to pay ppl who vindicate important public rights (by acting as private attorneys general)

ii. Continental Can: Multi-Er pension plans. Continental wiped out, tries to shuck obligs. Cong wrote into stat that if “substantially all of the contributions are from Ers who are primarily trucks”, withdrawal liab much lower. Maj of contributions do come from truckers, but not supermaj. CC not a trucking co.

1. Plain Meaning: of “substantially all of the contributions” clearly excludes maj of contributions. – Easterbrook still goes into his opinion of LH. (I p164)

2. LH as an inappropriate source (this is a huge anti-LH case – E uses it as a veh to give his whole take on LH & that it shouldn’t be used)

a. Rejects both “modest” & “extreme” use of LH (I p167)

b. Senator Durenberger’s speech comes after Pres signed this into law ( post-enactment (I p166). Even those who like LH don’t generally view post-enact statements as relevant.

c. Easterbrook would reject Rep Thompson’s view if it contradicted that “customary way” in which the phrase was used

i. Says txt of statute not intent of  legislators is the law & only accepts Thompson b/c Thompson accepts the IRS def of “substantially all”, which is the one that Easterbrook agrees with. (fact that they chose it doesn’t matter to E, only that it’s the customary usage of the term)

d. But the IRS def doesn’t actually end up covering any plans! You’d need to go down to 62%, which is clearly not meant by the txt.

i. Easterbrook says not necessarily absurd to have empty set, just proof that human Cong can make a bad calculation.

ii. Or, not absurd b/c case where Teamsters won & Trucking Industry lost.

iii. Maybe E trying to show that it’s not ct’s job to fulfill the purpose of the leg

iv. E may have very extreme understanding of absurdity – not only does it need to conflict w/purpose of txt but there also need to be strictly bad pub policy implications

e. Where does IRS def come from?

i. IRS regs having to do w/tires being made from recycled materials- nothing to do w/pensions. Why should we use it? Convenient.

f. Does it matter where a term of art comes from? Doesn’t appear so from here...

i. Maybe that it’s used again and again ( fact that it’s used in a particular way in totally unrelated situations prob better for a txtualist b/c shows this is one legit usage of the term

3. Bottom-line: Txt’s plain meaning governs even when that meaning would defeat purpose of the amend

a. Sponsor statements or other LH can’t be used if you take this hardcore txtualist view that private views are not the law

b. E does say that Durenberger’s def was not voted on under Art I, but neither was the def that he chooses so this can’t be viewed as a complete arg. More complete arg should go that Durenberger can’t after the fact try to push thru leg that he wasn’t able to push thru in the first place.

c. # deals cong can push thru are countless & disgusting, & we’re only going to let thru those that actually make it thru the set processes

V. Stepping Back

A. Tension btw purposivism & textualism and the implications in Marshall
a. Plain Meaning: of “mixture or substance containing a detectable amount” of LSD in Drug Enforcement Act of 1984, §841(b)(I)(A)-(B)

i. Ordinary usage & rule agnst Surplusage: (b)(1)(A)(iv) distinguishes btw drug itself & MOSCADA

1. Canon of Construction – in statute diff penalties for pure v. MOSCADA so obviously MOSCADA doesn’t mean pure drug

2. Easterbrook saying Cong knows how to say “pure drug” So plain txt excludes MOSCADA of LCD means pure w/o weight of the paper veh.

b. Easterbrook looks to chem rather than common usage – says mixture means combination to extent that they’re no longer easily separable – w/o use of a filter etc. Would be willing to hear testimony from chem. Expert who would say these aren’t actually mixed.

i. Sprayed on paper doesn’t unambiguously constitute MOSCADA under E’s def.

ii. “mixture” as technical concept according to Easterbrook: Extractability

iii. “mixture” as a lay concept: joint & equal alteration of “mixed” items.

iv. Llewellyn article says ordinary usage should be used unless there’s a reason to depart – here the reason is subject matter is chemical in nature

v. Textualist would want to portray ambiguity very narrowly. If you are a textualist, you’re going to be foreclosed from going to the purpose, etc.

c. Possible absurdities from this plain meaning

i. Sentence of diff LSD dealers would be drastically affected by the weight of the carrier, even tho carrier doesn’t affect dosage

ii. LSD dealers get much stiffer sentence for smaller #s doses than heroin, crack, cocaine dealers (I p208)

d. Easterbrook argues these results are neither absurd nor unconstitutional:

i. As to distinctions among LSD dealers – weight of carrier is the same (blotter paper) in actual reported cases – not arbitrary.

1. Differs from Public Citizen, which regarded possible absurd apps as indications of absurdity

2. Easterbrook says need to show that absurd cases do in fact happen

3. Easterbrook hasn’t defied SCt. By adopting more stringent theory of absurdity b/c the finding of absurdity in public Citizen was fact-specific.

ii. As to distinctions btw LSD dealers & other drugs...No reply.

iii. E take same approach as  TVA – not for us to determine the value of the laws. Posner says absurd b/c clearly an oversight – bg here merely a mistake. This is the difference btw “practical” view of Posner & “textualist” view of Easterbrook.

e. Larger purpose of DEA, according to Posner:

i. Basic idea: dosage + harmfulness of drug = sentence (I p209)

ii. Treating LSD-on-paper as MOSCADA departs from this idea b/c weight not a good proxy for dosage w/LSD – paper doesn’t dilute the effect of the drug

iii. Should it make a diff to  txtualist that semantic detail in this stat is just a mistake?

1. If pt of txtualism is to capture subdeals in stat interp, it should.

2. If pt to give cong ex ante incentive to take care of important details, then should cong fix this failure to discern how LSD is delivered?

3. Why not look to apparent purpose of statute, as urged by Scalia’s concurrence? (b/c semantic reference is plain)
VI. Intrinsic Aids: using terms in statute itself, can one resolve the statutory ambiguities?

A. Construe ambig terms in light of other similar terms found elsewhere in same stat

a. Precatory (non-operative) parts of statute like findings, preambs, title

b. Noscitur a sociis: construe ambig terms in light of closely proximate terms in the same series

c. Construing identical terms in diff parts of same statute similarly

d. Definitional/interpretive clauses of statute

B. Anti-redundancy Canons

a. Canon against mere surplusage

b. Expressio unius

c. Ejusdem generis: series of specific terms & a broad catchall terms – here you say that the last term needs to be narrowed or otherwise all the terms that came b4 would be surplusage (i.e. “all other immoral purposes” will be limited to sex)

C. Canons construing terms according to linguistic norms:

a. Ordinary usage as existed at time of enactment

b. Grammar rules like “and/or” or “may/shall”

c. Punctuation rules

d. “Last antecedent” and “last proviso” rule (Hayes)

D. Pari Materia: using leg as dictionary of sorts, what cong had in mind as ordinary lang user

a. Intrinsic if looking to prev enacted stats. Look at after decisions, then extrinsic
VII. Extrinsic Canons: refer to things outside the text, can’t usually be invoked unless txt somehow ambiguous

A. Integrating canons: determine meaning by making “operative words” fit w/extrinsic sources that precede the statute

a. Anti-derogation rule (common law): Resolve ambig in interest of preserving common law

b. Statutory integration (Rule against Implied Repeal): preserve as much of old law as possible

c. Constitutional avoidance

d. Anti-preemption canon

B. Institutional Canons (Reference Canons): Defer to...

a. Stare Decisis – taken very seriously.

b. Previous executive interpretations/agency (Chevron/Skidmore)

c. Legislative History

C. Substantive: determine meaning by giving special weight to some interest favored by the law

a. Rule of Lenity

b. Canon favoring taxpayers agnst the gov

c. Canon favoring indian tribes

d. Federalism

VIII. Case Studies of Txtual Canons

A. Ejusdem generis: Ali v. Fed Bureau of Prisons
a. Thomas: Don’t use the canon ( if you can’t use the canon to avoid redundancy, then don’t use it

1. EG says don’t wipe out preceding terms that would make the subsequent terms unclear

2. Phrase can’t be narrowed w/o rendering it redundant here

b. OK for txtualists to use EG & NAS when not in txt b/c the “spirit” IS in txt

1. Where no spirit, canon n/a. ditch canon & only read non-ambig prt of stat

c. If list of terms have nothing in common, don’t apply the canon so as to not narrow txt too much

B. “Last antecedent” rule: Hayes
a. Last antecedent rule: explanatory phrases only apply to last antecedent in the statement

1. But other grammatical usage norms outweigh or counter here

b. What happens when canons conflict?

1. Try to resolve on txtual grounds

2. Could declare stat ambig & move to extrinsic evid

a. What Hayes does – Stevens discusses “practical concerns” & LH, Roberts looks to lenity canon, trying to avoid LH (order of priority Q here)

IX. “Substantive Canons”

A. Federalism Canons

a. Federalism & State Autonomy: Gregory v. Ashcroft
1. This app of the statute comes close to the outer lines of cong’s power

2. Imposing on how states choose their judges

3. Plain Statement Rule/Federalism Interp

a. Just reading as txt, hard to argue judges excluded.

b. Are these judges appointees on policy-making level? If so, then would be excluded.

i. Txtual:

1. Noscitur a sociis: ¾ elected officials or their personal advisors, so appointees at pmaking level sounds like cabinet mbrs. Debatable.

4. You need potential constitutional prob to get to plain statement rule

a. Not an actual problem (so not avoidance canon)

5. Can’t use plain statement rule w/o ambiguity

a. Say ambig b/c not clear to anyone that it’s covered

b. Order of priority: txt, federalism canon, lenity (after LH)

c. This is a canon that kicks in quickly & implies ambiguity broadly

d. Ambiguity necessary to trigger canon is very little

b. Four Types Preemption

1. Express: clause of some sort w/three parts – def of state laws subj to preemption, def of relationship btw state laws & fed protected topics, def of fed protected topics

2. Implied: three types

a. Impossibility- not possible to comply w/both, go w/fed

b. Frustration of purpose- using tools of txtual interp, determine stat has some goal & state law frustrates accomplishment.

c. Field- some field of regulatory activity that has been so occupied by fed reg that we infer that cong doesn’t want any further state reg

i. Need for uniformity

ii. So occupied that any further state reg will disrupt the symmetry – hard b/c need to figure what field is

c. Preemption Clauses

1. Parts

a. Noun describing state law

b. Connected by a prepositional phrase

c. To some second noun describing federally protected activities or things

2. Construing: same as any other statutory txt, except don’t know what it means for state law to bear req’d respon t ofed law

a. Narrow, Discrim-based Reasoning: state law must single out that area discriminates against

b. Super-broad, Effects-based Reasoning: state laws “affecting” some fed protected activity or thing “relate to” it.

c. Middle Ground: ambiguous

d. Preemption Cases

1. Riegel v. Medtronics: Premeption clause in med devices act has 2 prepositions

a. Mean for state req to be “wrt” med devices? Scalia: clear txt, no need to look to extrinsic sources (says any requirement)

b. Mean to “relate to” safety & effectiveness? Not much guidance on this pt.

c. Thomas proposes prox cause test- unpredictable, unprincipled

2. Altria Group: Does Cig Labeling Act preempt state fraud suit based on fraudulent advertising statute? (“lite” cigs)

a. Express preemption arg: Yes b/c compl refers to health & safety so it is preempted by CLA

i. Purpose-based test

ii. (weak) txtual arg – need closer relat if “based on”

b. Implied preemption clm: FTC told cos if they made statements on their labels about test results, FTC wouldn’t sue them

i. No Frustr of Purpose b/c agency’s policy of non-enforcement is not approval of this right

c. No impossibility clm: not req’d to put “lite” on, so just remove & will be in compliance w/state & fed law. Generally would need state req that would frustrate discretion of parties.

B. Rule of Lenity

a. Bass: no proof firearm crossed state lines or affected interstate commerce

1. Last Antecedent Rule: “in commerce or affecting commerce” applies only to “transports” b/c no comma after transports

2. Need ambig to get lenity, but txt seems pretty clear in favor of gov.

3. “Watered down” absurdity – curious reach: why should be prob to carry gun but not prob to transport gun, as long as transport is intrastate?

4. Redundancy arg (prob wrong):Gov says another part of code deals w/interstate commerce entirely

5. Rule of Lenity: LH must come in b4 this, so ct will try to resolve ambiguity before applying lenity

6. Plain Statement rule (federalism rule)

7. Both canons together ( not high level of ambig to trigger them

b. Smith: “uses or carries a firearm” w/o any modifier.

1. Scalia Diss: ordinary usage canon, firearm used as weapon

2. Maj: Want to punish other uses too, like currency in drug deals

3. No lenity b/c purpose precludes lenity (still need ambig to get to purpose) – cong wanted really broad statute

4. Lenity powerful, but can’t get to unless first resolve all else

5. No federalism canon if nothing in stat or LH that says cong considered it, b/c ct construes stat as to automatically considered the issue

c. Watson: Maj souter: you’re not using gun if you’re purchasing it, so overruled on txtualism

1. Smith + Watson = weird statute

a. same risk of violaence, maj refuses to make policy driven args to overturn Smith (stare decisis so powerful)

C. Canon Against Implied Repeal

a. Earlier stat only overturned if later stat specifically does so (so can really be no ambiguity at all in purpose of later stat)

b. Small ambiguity needed to look at LH – just a gen term in the stat

D. Anti-preemption canon: presumption Cong wants to keep state laws in place, even if they slow down purposes of the Fed stat

E. Implied repal:Assume cong didn’t want to overturn status quo too much, so if old laws serve purpose cong never thought about, we assume cong want to stay conservative

I. Intrinsic Aids: using terms in statute itself, can one resolve the statutory ambiguities?

a. Construe ambig terms in light of other similar terms found elsewhere in same stat

i. Precatory (non-operative) parts of statute like findings, preambs, title

ii. Noscitur a sociis: construe ambig terms in light of closely proximate terms in the same series

iii. Construing identical terms in diff parts of same statute similarly

iv. Definitional/interpretive clauses of statute

b. Anti-redundancy Canons

i. Canon against mere surplusage

ii. Expressio unius

iii. Ejusdem generis: series of specific terms & a broad catchall terms – here you say that the last term needs to be narrowed or otherwise all the terms that came b4 would be surplusage (i.e. “all other immoral purposes” will be limited to sex)

c. Canons construing terms according to linguistic norms:

i. Ordinary usage as existed at time of enactment

ii. Grammar rules like “and/or” or “may/shall”

iii. Punctuation rules

iv. “Last antecedent” and “last proviso” rule (Hayes)

d. Pari Materia: using leg as dictionary of sorts, what cong had in mind as ordinary lang user

i. Intrinsic if looking to prev enacted stats. Look at after decisions, then extrinsic

II. Extrinsic Canons: refer to things outside the text, can’t usually be invoked unless txt somehow ambiguous

a. Integrating canons: determine meaning by making “operative words” fit w/extrinsic sources that precede the statute

i. Anti-derogation rule (common law): Resolve ambig in interest of preserving common law

ii. Statutory integration (Rule against Implied Repeal): preserve as much of old law as possible

iii. Constitutional avoidance

iv. Anti-preemption canon

b. Institutional Canons (Reference Canons): Defer to...

i. Stare Decisis – taken very seriously.

ii. Previous executive interpretations/agency (Chevron/Skidmore)

iii. Legislative History

c. Substantive: determine meaning by giving special weight to some interest favored by the law

i. Rule of Lenity

ii. Canon favoring taxpayers agnst the gov

iii. Canon favoring indian tribes

iv. Federalism

III. Case Studies of Txtual Canons

a. Ejusdem generis: Ali v. Fed Bureau of Prisons
i. Thomas: Don’t use the canon ( if you can’t use the canon to avoid redundancy, then don’t use it

1. EG says don’t wipe out preceding terms that would make the subsequent terms unclear

2. Phrase can’t be narrowed w/o rendering it redundant here

ii. OK for txtualists to use EG & NAS when not in txt b/c the “spirit” IS in txt

1. Where no spirit, canon n/a. ditch canon & only read non-ambig prt of stat

iii. If list of terms have nothing in common, don’t apply the canon so as to not narrow txt too much

b. “Last antecedent” rule: Hayes
i. Last antecedent rule: explanatory phrases only apply to last antecedent in the statement

1. But other grammatical usage norms outweigh or counter here

ii. What happens when canons conflict?

1. Try to resolve on txtual grounds

2. Could declare stat ambig & move to extrinsic evid

a. What Hayes does – Stevens discusses “practical concerns” & LH, Roberts looks to lenity canon, trying to avoid LH (order of priority Q here)

IV. “Substantive Canons”

a. Federalism Canons

i. Federalism & State Autonomy: Gregory v. Ashcroft
1. This app of the statute comes close to the outer lines of cong’s power

2. Imposing on how states choose their judges

3. Plain Statement Rule/Federalism Interp

a. Just reading as txt, hard to argue judges excluded.

b. Are these judges appointees on policy-making level? If so, then would be excluded.

i. Txtual:

1. Noscitur a sociis: ¾ elected officials or their personal advisors, so appointees at pmaking level sounds like cabinet mbrs. Debatable.

4. You need potential constitutional prob to get to plain statement rule

a. Not an actual problem (so not avoidance canon)

5. Can’t use plain statement rule w/o ambiguity

a. Say ambig b/c not clear to anyone that it’s covered

b. Order of priority: txt, federalism canon, lenity (after LH)

c. This is a canon that kicks in quickly & implies ambiguity broadly

d. Ambiguity necessary to trigger canon is very little

ii. Four Types Preemption

1. Express: clause of some sort w/three parts – def of state laws subj to preemption, def of relationship btw state laws & fed protected topics, def of fed protected topics

2. Implied: three types

a. Impossibility- not possible to comply w/both, go w/fed

b. Frustration of purpose- using tools of txtual interp, determine stat has some goal & state law frustrates accomplishment.

c. Field- some field of regulatory activity that has been so occupied by fed reg that we infer that cong doesn’t want any further state reg

i. Need for uniformity

ii. So occupied that any further state reg will disrupt the symmetry – hard b/c need to figure what field is

iii. Preemption Clauses

1. Parts

a. Noun describing state law

b. Connected by a prepositional phrase

c. To some second noun describing federally protected activities or things

2. Construing: same as any other statutory txt, except don’t know what it means for state law to bear req’d respon t ofed law

a. Narrow, Discrim-based Reasoning: state law must single out that area discriminates against

b. Super-broad, Effects-based Reasoning: state laws “affecting” some fed protected activity or thing “relate to” it.

c. Middle Ground: ambiguous

iv. Preemption Cases

1. Riegel v. Medtronics: Premeption clause in med devices act has 2 prepositions

a. Mean for state req to be “wrt” med devices? Scalia: clear txt, no need to look to extrinsic sources (says any requirement)

b. Mean to “relate to” safety & effectiveness? Not much guidance on this pt.

c. Thomas proposes prox cause test- unpredictable, unprincipled

2. Altria Group: Does Cig Labeling Act preempt state fraud suit based on fraudulent advertising statute? (“lite” cigs)

a. Express preemption arg: Yes b/c compl refers to health & safety so it is preempted by CLA

i. Purpose-based test

ii. (weak) txtual arg – need closer relat if “based on”

b. Implied preemption clm: FTC told cos if they made statements on their labels about test results, FTC wouldn’t sue them

i. No Frustr of Purpose b/c agency’s policy of non-enforcement is not approval of this right

c. No impossibility clm: not req’d to put “lite” on, so just remove & will be in compliance w/state & fed law. Generally would need state req that would frustrate discretion of parties.

b. Rule of Lenity

i. Bass: no proof firearm crossed state lines or affected interstate commerce

1. Last Antecedent Rule: “in commerce or affecting commerce” applies only to “transports” b/c no comma after transports

2. Need ambig to get lenity, but txt seems pretty clear in favor of gov.

3. “Watered down” absurdity – curious reach: why should be prob to carry gun but not prob to transport gun, as long as transport is intrastate?

4. Redundancy arg (prob wrong):Gov says another part of code deals w/interstate commerce entirely

5. Rule of Lenity: LH must come in b4 this, so ct will try to resolve ambiguity before applying lenity

6. Plain Statement rule (federalism rule)

7. Both canons together ( not high level of ambig to trigger them

ii. Smith: “uses or carries a firearm” w/o any modifier.

1. Scalia Diss: ordinary usage canon, firearm used as weapon

2. Maj: Want to punish other uses too, like currency in drug deals

3. No lenity b/c purpose precludes lenity (still need ambig to get to purpose) – cong wanted really broad statute

4. Lenity powerful, but can’t get to unless first resolve all else

5. No federalism canon if nothing in stat or LH that says cong considered it, b/c ct construes stat as to automatically considered the issue

iii. Watson: Maj souter: you’re not using gun if you’re purchasing it, so overruled on txtualism

1. Smith + Watson = weird statute

a. same risk of violaence, maj refuses to make policy driven args to overturn Smith (stare decisis so powerful)

c. Canon Against Implied Repeal

i. Earlier stat only overturned if later stat specifically does so (so can really be no ambiguity at all in purpose of later stat)

ii. Small ambiguity needed to look at LH – just a gen term in the stat

d. Anti-preemption canon: presumption Cong wants to keep state laws in place, even if they slow down purposes of the Fed stat

e. Implied repal:Assume cong didn’t want to overturn status quo too much, so if old laws serve purpose cong never thought about, we assume cong want to stay conservative

Authority of Cong & Pres to Control Execution of the Laws

I. Non-delegation Doctrine (pretty much dead now)

a. J.W. Hampton: Cong can’t delegate unless provide “intelligible principle” which must guide the agency – “intelligible principle” has been loosely interpreted to allow Cong to do a lot

b. Only loosely based in txt: “All leg Powers herein granted shall be vested [only] in a Cong of the US” Art I § 1,  expressio unius, all means all

c. Possible Policy Bases:

i. Cong’s allegedly poor political incentives to set forth specific stndrds upfront

ii. Ensure all law-making, not just decisions to delegate, follow Art I § 7 procs

1. Agencies don’t follow these procs, but if delegate power to agency, it’s subj to bicam

iii. Adequate notice of legal stndrd

iv. Adequate basis (need clear stat) for jud rev of agency decisions

d. Schechter Poultry: Req of “intelligible principle” violated where no limits on delegation of criteria, jx, or procedural authonomy. But don’t know what’s necessary or sufficient for overly broad delegation (need all three?)

i. Criteria – rules have contradictory purposes, which really allows pres to do anything

ii. Jx too broad – every industry covered, every aspect of the industries covered

iii. Procedural/institutional discretion – no principle limiting the proc these parties use. Pres only had to give affected bus some hearing, & stndrds were proposed by private orgs w/o formal public involvement

e. Distinguishing permissible delegations from Schechter
i. FTC – narrower criteria (“unfair trade practices” means a specific thing in FTC), narrower jx, more jud procs

ii. Wartime price controls for curbing inflation in Yakus, where criteria are that prices should be “fair & equitable” (yet ct says sufficiently specific). Only controls one thing ( inflation, narrower than stopping a recession/depression. Also jx narrower – only control price. 

f. Distinguish EPA’s setting ozone & particulate levels in American Trucking (II p56)

i. DC Cir: violates non-delegation doctrine. No limit on criteria. If agency itself has limited itself by using CBA, then that would’ve been valid b/c would be a limit.

ii. S Ct rejects DC Cir approach: says stat already has enough of an “intelligible principle”. Rejects clm that criteria can or should be limited by agency’s own regulations. Non-delegation doctrine all about cong making a call. This is a sliding scale – can have unlimited discretion/very broad criteria in determining proper level if have well-defined jx & procedures

1. Unk if necessary & sufficient or necessary or sufficient

g. Approach a problem on the modern NDD but referring to the fundamental purpose of the doctrine. But don’t just have to show the delegation is bad, also have to come up w/rule that is well-defined & workable.

II. Non-delegation as Canon of Construction: The Benzene Case
a. BG: OSHA responsible for workplace pollutant levels. At 10PPM, causes leukemia. Sets level to 1PPM b/c economically feasible, not necessarily significant benefit at this level.

b. Relevant Lang: “reasonably necessary or appropriate” for safety = def of stndrd; “most adequately assures to the extent feasible, that no Ee will suffer material impairment of health” = req on agency

c. Stevens adopts Benzene Canon – “when cong seems to delegate power to agency to impose extraordinary costs w/little to no benefit, we’re going to assume that your [agency’s] power is more limited unless cong makes clear [plain statement rule] they meant to give you this much sweeping power” (see lang II p70)

i. Plurality: risk must be “significant” and not de minimis. ( stndrd

ii. Reqs very little level of ambiguity – canon kicks in very early

iii. Indirect way to enforce Schechter
d. Rehnquist justifications of NDD:

i. Ensures important choices made by Cong. – but Benzene canon allows cong to avoid making these choices! When ct construes stat narrowly, ct is making the tough choices, not cong. 

ii. Ensure cts can engage in jud rev – BC might do good at this b/c creates more limits than cts can enforce

III. Constitutional Limits on Congress’s Power to Supervise the Executive (ex post)

a. Cong can’t veto agency decisions except by using Art I § 7 procs: Chadha
i. If you give AG real power to regulate private parties, there is nothing more you can do about it except by acting bicamerally & with presentment

ii. AG issuing legally binding decision re: individual’s deportation ( legislative action when cong does it. When AG does w/o cong, administrative b/c subj to cong override & jud rev. carrying out someone else’s order.

iii. What Cong can do ex post:

1. Put “budget rider” on the bill: “Do not use any funds to export Chadha”

2. Pass private bill that he should have his deportation suspended

b. Cong can’t remove “executive” officers except by impeachment: Bowsher
i. Scope of rule, what makes comptroller-general an exec

1. Making decisions about how budget laws implemented w/o intervention of cong’s vote (see II p117-18)

ii. Cong can’t fire exec branch Ees

1. Only way given thru constitution is impeachment (but really hard to do), expressio unius
2. Could  “fire” by eliminating the agency/office, but then lose that too

c. Cong can’t appoint exec officials except by Senate confirmation process: Buckley
i. Deals w/firing mbrs of FEC- appointed by mbrs of Cong, enforce election laws thru lawsuits, disclose funding of campaigns/candidates thru records/info

ii. If FEC merely collected the info, would be entirely legislative (p135-36)

iii. BUT ability to file lawsuits makes them executive

1. Cong doesn’t have standing in Art III ct to file lawsuits

2. If offended laws not being followed, they can just pass a new one

d. Bottom Line: Non-Art I procs are fine for activities that aren’t legislation (subpoenas, hearings, etc) and not execution of laws (hiring & firing of purely advisory staff)

i. Cong can only hire/fire thru Art I procs

ii. Laws passed thru Art I procs fine even if micro-manage execution of laws

IV. Limit on Congress’s Power to insulate (purely) executive, non-inferior officials from Presidential removal

a. Initial Bright-line Rule: Myers
i. BG: No controversy senate can have part of appointment power. Controversy that senate can have part of removal power.

ii. Rule: Pres can fire non-inferior exec officers w/o limit from Senate, even if power isn’t reserved by the Cong. Constitutional entitlement.

1. Non-inferior: Pres has const power to appoint w/advice & consent of Senate

2. Can’t limit, can’t give some power to Senate

iii. Four arguments

1. Inference from Art I § 1( Exec power includes removal power under Art II b/c removal isn’t leg or judicial power. (But expressio unius – Art II lists very specific powers)

2. Inference from Art I § 2 ( Appointment power implies removal power (p 144), removal power even more important for Presidental execution of laws than power to appoint (weaker arg – would mean senate should have this power as well)

3. Originalist arg ( “Decision of 1789” indicates at least some mbrs of Cong voted on belief that Pres had such power (maybe voted to strike b/c fear, not thought power was implicit)

4. Functional/Structural arg ( can’t be chief exec unless have power to control your arms & eyes – thru firing (But many ways cong can affect execution of the laws)

b. Humphrey’s Executor: People who aren’t purely executive non-inferior officers may not be removed by Pres under constitution (cong can give the power statutorily)

i. Here, FTC commissioners not purely exec – they have leg & jud fncs

1. Humphrey’s tries saying Taft’s discussion of quasi-jud officers covered by Myers was mere dicta – misunderstands dicta & violates stare decisis

2. How quasi-leg/quasi-jud:

a. Ability to hold hearings ruling on indiv’s entitlements under stat

b. Sit as judges part of time, & prosecutors other times

c. Ability to issue rules to clarify stats (gap-filling)

ii. For constitutional doctrine purposes, Cong can’t appoint, remove, or unicamerally veto qusi-jud/quasi-leg officer, as they’re still completely executive (under Buckley/Chadha)

iii. Quasi-leg/quasi-jud officers have distinct parameters on discretion

1. To safeguard limits, Pres can’t subvert the officers whose primary authority is to fill in details by threatening removal

2. If Cong has authority to say a particular body should make a decision, then should also concede they can & should have ability to make proc rules to insulate them from Pres control, preventing procs from being subverted by threats to remove

c. Modern Rule: Morrison v. Olson
i. Q: What does Indep Counsel do, and how appointed & removed?

ii. Holding 1: The special prosecutor is inferior (so no Art II violation). Unk if factors are independently necessary or individually sufficient.

1. Spec Pros have limited jx. Can only investigate one person/thing. lack prosecutorial discretion.

2. Limited tenure: SP is temp position.

3. Limited duties: no Rmaking or adjudicative powers.

4. Subj to some removal (some subordination to another pol accountable official)

5. Rehnquist doesn’t mention: Stat’s entire purpose was to guard agnst conflicts-of-interest by high exec officials like the pres. Need a theory for what purpose the limits are trying to service, otherwise 4 factors meaningless.

iii. Holding 2: Cong can insulate SP from removal w/o depriving the Pres of power to execute the laws. S Ct says prosecutor doesn’t fall w/in Myers rule.

1. Cong not aggrandizing itself a la Bowsher.

2. Still some removal power

3. They’re inferior officers – factors making them inferior are same that indicate that Pres is not being deprived of power to execute laws

4. 5 split into A) on removal by AG and B) on gen sep of powers issue

iv. Holdings linked by Perkins, which held Cong can insulate inferior officers who can be appointed by a ct of law

v. Scalia’s Revenge: Edmonds – subordination alone is sufficient factor to find someone is an inferior officer

1. Subordination means your duties are confined by specific law, the person above can reverse you

vi. Must be constitutional control, via Rule of Law (Art III or I) or Rule of Politics (Art II). If we have RoL, then insulation OK. If don’t, b/c too much discretion, then we need RoP and thus need removal power.

V. Presidential power to control implementation of laws thru executive orders & directives

a. Youngstown: Truman wanted takeover of steel cos on eve of Korean war to avert strike.

i. Executive Orders: way for Pres to exercise power & control his administration

ii. Black’s maj: as preliminary matter, commander-in-chief power doesn’t extend to domestic factories. Cong gave Pres Defense Production Act & Selective Service act, both have procs which weren’t followed.

1. There must be a law for the Pres to execute it. No law, no power. Pres didn’t use any stat to take over the factories, so his action was struck down or preempted by the stats requiring his action in a certain way to take over private property.

iii. Jackson concur: Pres power can go as far as NDD & can’t be reduced more than Art II (see avocado of power)

1. Middle restriction – authorizations made to Pres by power of specific cong action, like stat (stat can also implicitly authorize Pres to act) 

2. Twilight Zone closer to center – where cong silent, pres can still act, but must consider NDD b/c silence can = prohibition (Iran Clms Tribunal, Belmont)

3. Outside circle: NDD says cong can’t delegate those to the pres (Schechter)

4. Inside pit: Art II powers that can’t be abdicated by Pres

b. Liberty Mutual: EO 11,246 – if do business w/Fed gov, need “affirmative action plan”. LM writes workers comp plans used by subcontractors of fed gov.

i. Implied authorization of Fed Procurement Act – Pres has power to efficiently carry out procurement w/effect of price & services (statement of purpose)

1. Ct says there’s no authorization of EO b/c nothing to do w/price or services. Moved out of twilight zone into right inside NDD, on pt in some regard to force restriction of Pres’s powers

ii. Pres has implied power to execute stats, even when they don’t necessarily name the Pres. Art II power.

1. Fed stats as displacing the twilight power.

iii. Ct being purposivist – think purpose of Pres action is affirmative action, which they don’t think is appropriate for this statutory grant of authority.

iv. What about Title VI & VII? VII implicitly pre-empts Pres by giving the job of enforcing to EEOC. Expressio unius.

v. Construes applying for gov K as private right.

vi. Q’s to ask in Twilight Zone: Is Pres carrying out a statute/constitution? Does some other statute/provision oust the Pres?

Statutory Framework for Bureaucratic Interp of Laws: APA Overview

I. APA Overview

a. Basic default rules of proc for fed agencies. Can be waived expressly by fed stat delegating tasks to the agency.

b. Subj to jud review

c. Two kinds decisions: Rules (have future effect) & Orders (all else but licensing, incl adjudication) (§ 551)

d. Formal Procs (§§ 556-557): specific notice, live witnesses, impartial hearing officer, subpoenaing docs, like a mini-trial w/mini-Fed rules civ pro

i. Rule-making: rare. 553(c), only when stat enforcing reqs decisions to be “made on the record after opportunity for a hearing”

ii. Adjudication of orders: 554(a) if any mention of a hearing. After either §§ 553, 554, 556, 557.

iii. Const reqs less process when gov enforces new policy prospectively

iv. Florida East River: ALL the words must be there for formal rulemaking (more stringent than triggering words for formal adjudication)

e. Informal Procs (§553(c)): only for rules, not orders – if no hearing, safeguard only 5th amend DP clause for orders. Notice & comment rulemaking. Publishing notice, place to send comments & time to comment, decision after close of period, then rule pub’d in Fed Reg w/preamb describing rule’s purpose.

II. Notice & Comment Rmaking in  Nova Scotia
a. BG: FDA wants to elim botulism, NCR, pubs rule. Other ways prevent w/o ruining taste. Co didn’t know FDA was testing by soaking the fish in botulism. DC says notice not good enough b/c didn’t incl data.

b. FDA should’ve disclosed method for testing/tech data (III p35)

i. Purposivist reading of APA- data will increase quality & quantity of comments. Ct ignores thin notice req in APA in order to beef up comments.

ii. Ct needs to decide if considered relevant factors & didn’t commit clear error – can’t review de novo. Whole pt of AP is to frontload factual determinations into the agency process.

c. Agency doesn’t have to issue new notice whenever cite new study to rebut comments (reply ad infinitum). – wouldn’t properly frontload. Fair, on notice.

i. Process subs for substance- ct ensures process, agency ensures substance

d. Agency must respond to all comments on vital issues, or else dead under § 706 (Ct sent rule back for comment on 2 Q’s left unanswered – must respond, even if in their “concise gen statement”) (III p36)

i. Duty not in stat. Inferred from need for jud rev – agency denying legal relevance or factual validity?

ii. Reasons must be in the record under Chenery I and State Farm
III. Chenery and Adjudication

a. Jud Rev Limit: (Chenery I at 66-68) Ct will review agency only on its actual reasons in the record, not on any post hoc rationalization. (holding agencies to higher stndrd than federal cts)

b. Use of adjudication instead of Rmaking

i. Agencies have Chenery II flexibility

ii. Almost no limit on ability to forego N&C Rmaking for adjud, as long as have stat power to hold hearings on the record

iii. Agency has no oblig to make broad stat command more specific w/a rule before interps that command to mean something much more specific (III p72)

iv. Chenery II ct says retroactivity Q is matter of balancing (III p72)

1. Look at degree of notice & degree of burden. Agency adjuds can’t be retroactively reversed in ways affect private rights w/o adequate notice

2. BUT, there may be a § 553 violation if an agency issues a purely prospective order – that’s what Rmaking’s for!

v. We want to reign in agency adjud more than Art III cts (cts for life, agencies change minds/statutory meaning based on who appointed them)

1. So there is retro limit on adjudication. But it’s weak.

vi. Bottom line: adjud can be used for Rmaking, but not too much.

IV. § 706 Arbitrary & Capricious Test: State Farm 

a. BG: rescinding passive restraints for car passengers, Q 208 (must have airbags or seatbelts)

b. Arb & Cap Doctrine: 706(2)(A) for everywhere formal procs don’t apply (706(2)(E) applies for factfindings under formal adjud). Construed by Ct (adopts & clarifies Overton Park stndrd) (III p181):

i. Consider legally relevant factors & don’t consider irrelevant factors

ii. Avoid clear error: don’t contradict all available evid or make implausible logic leaps

iii. applies to findings of fact, exercises of discretion, conclusions of law

c. NHTSA diff kind of agency: single, politically-accountable administrator (rather than independent commission, head can be fired by Pres); rules instead of adjud; very specific statutory mandate to adopt rules by a specific date to force carmakers to adopt safer design

d. Agency has burden of proof, b/c the rule is the status quo.

e. Ct isn’t reweighing evid, just insisting agency explains why it rejects evid in the record

i. Ct will defer to agency’s interp of studies, but need to discuss all parts of study 

ii. Agency must at least take into acct its own past positions (inertia basis of old rule- need to say why it’s not the big factor in order to repeal the rule)

f. If you strike down a rule as A&C, you must create an entirely new rule

V. Agency Deference Under Skidmore/Chevron
a. Skidmore v. Swift: Firemen wanted overtime for working overnight @ meat factory. Mixed issue of law and fact, b/c “work” in Fair Labor Stndrds Act (FLSA)
i. Rule: Thoroughly reasoned & consistent agency views about how a law should apply to a set of facts get some deference when ct determines the agency has more experience than ct in applying the stat to the facts at issue. (kind of 3-pts)
1. Not very diff from deference a DC would give expert witness
2. Applies to “interstitial” issues – mixed issues of law & fact where agency is resolving very narrow Qs about a law’s application
ii. Basis: Judicially-invented to help cts apply law more accurately & consistently in situations when agencies resolve most details about how stat applies.
1. This deference has NOTHING to do w/Cong delegation of interpretive authority; agency gets deference b/c COURT deems agency an expert.
b. Chevron USA v. NRDC: Revises old agency stndrd “Best Available Tech” s oif factory wants to replace old machine & net smoke stays same or goes down, shouldn’t have to update all of its old devices.
i. Q- What’s a “major stationary source”? Single machine or group w/in bubble?
1. Definition uses the term in the def! not really helpful.
2. LH: says want clean air & to protect economy, but Reagan clms new policy does both
ii. Chevron Canon:

1. Step 0 – If this agency has been entrusted to interpret the stat, AND
2. Step 1 – if the stat is deemed to be “ambiguous”, then...
a. Allow the agency entrusted to implement the stat to resolve the ambiguity, if...
3. Step 2 – its resolution of the ambiguity is “reasonable”
iii. Basis: Ambig terms in statute is implicit delegation by Cong for the agency to interpret/resolve the ambiguity. No reqmnt of consistency (re-writing stat in Chevron so not consistent) & no reliance on expertise.
1. No real cong intent...Pres as gap-filler-in-chief so constitutional intent...Art III limiting delegations of policy-making authority to ct
iv. Doctrine applies to both orders & rules, harder to apply to indep agencies, but Scalia in FCC v. Fox said he thinks Chevron applies just as strong to indep agencies
v. Step #1: Statute needs to be ambig on “precise question at issue” (IV p28) to be ambig enough to constitute implied delegation. – whether “major stationary source” is ambiguous as to the EPA’s Bubble Policy.
vi. Step #2: If pass Step 1, almost always automatically pass Step 2- how can interp be unreasonable if we already agree the stat doesn’t foreclose the precise rule the agency enacted?
1. One Option = State Farm Analysis
a. Ct says express delegations are legit as long as they’re not A&C – If step 2 is about, did they consider relevant factors, seems odd
2. Another Option = Do we ignore some sources of stat authority at Step 1 when asking whether the stat is “ambig”?
a. Maybe level of ambiguity necessary to trigger Chevron canon is less than level needed to trigger some other sources of stat interp. If so, we ask at Step 2 whether agency acted unreasonably in light of these sources that weren’t consulted at Step 1. Shrink the circle for Step 2.
VI. Chevron Step #1: When is a statute “ambiguous” enough to justify deference to agencies?
a. Defining Textual Ambiguity under Chevron
i. MCI: Stat req’d all phone service providers to file rates w/FCC. FCC says now non-dominant carriers don’t need to.
1. Under MCI’s Step #1, stat terms permitting range of interps can still be unambig for Step 1 purposes, if they unambiguously exclude the challenged agency action
a. “Modify means modest change” & MCI’s act not modest to Scalia
b. Interp is outside of the permissible options for meanings
i. Agency is unambiguously misconstruing the statute
2. In deciding whether a stat term unambiguously bars an agency action...
a.  look at txt & stat purpose - If txt was totally clear then we wouldn’t go to purpose at all (Locke) – so ambiguity to get to Step 2 greater than ambiguity needed to get to statutory purpose
b. Weigh competing txtual args to determine best view of usage – “which dictionary is best?”
c. Infer stat’s purpose from specific means not gen ends – perhaps avoid NDD probs
i. Looks to purpose (IV p52-54) not to fix abstract meaning but to see whether agency’s choice is modest or fundamental)
ii. Scalia thinks this is a fundamental change. In this step, don’t have to defer to agency b/c this is still legal interp stage
3. Deciding whether purpose ambig, Scalia wants to move to more narrow purpose b/c it’s closer to the txt of statute & it’s agnst spirit of non-delegation doctrine of giving broad discretion to agency to totally change basic nature of the statutory scheme that Cong passed.
a. By moving to narrower purpose, Scalia isn’t able to find ambiguity so doesn’t need to give any deference.
b. “modify” = non-fundamental
4. Can only be ambiguity if ct doesn’t use every tool of construction in Step 1, b/c ct can resolve any level of ambiguity eventually if it has to do so
5. Takeaways:
a. Circuits are split on true meaning of Chevron Step 2 – is LH considered in Step 1 (de novo) or Step 2 (deference)?
b. No diff than other canons – Q always is, what is the level of ambiguity needed in order to invoke the canon?
c. What does MCI mean? Look to Brown & Williamson
ii. Sweet Home: 
1. Two ways to get past Step #1:
a. Ordinary statutory interp: statute unambiguously favors agency, in which case agency wins w/o Chevron def.  If ct adopts, will freeze meaning of the stat.
b. Chevron deference: After looking at all tools of construction allowed to consider in Step 1, it’s difficult to say what stat means, so remaining tools reviewed deferentially in favor of the agency. BUT if ct adopts this one, ct is only saying “yes this is reasonable”  ( so doesn’t deny the agency future discretion b/c ct didn’t say what stat actually means, but only that it was ambig as to this term.
2. Not obvious which method taken in Sweet Home
a. Stevens clms to apply deference but he doesn’t say which term is ambig, just shoots down all of Scalia’s args.
3. Scalia gives lower priority to Cheveron than txtual fidelity: Chevron just replaces judicial recourse to policy-making when the txt seems so vague as to req recourse to resources txtualists really hate like broad stat purpose or LH.
b. Defining ambiguity of statutes read in light of legislative inaction: Brown & Williamson
i. Breyer in dissent: plain txt of def says cigs are drug or device b/c little doubt that cig manufs know they’re addictive & intended to affect the structure of the mind, and given the intent of FDCA to promote health, need to give Chevron deference.
ii. Inconclusive args in Step #1 (how can any of these defeat plain txt?):
1. Structure - common knowledge about stat’s big purpose
a. Breyer: Purpose can’t be reached if txt plain (Locke). This view of stat is also contentious (think about chemo – FDA does weigh Bs of dangerous drugs)
b. But everyone knows FDA is to ban unsafe devices, but Cong didn’t intend cigs to be banned. What statute’s really about.
2. Anti-Delegation Canon derived from MCI (IV p89-90)
a. Doesn’t explain why decision so significant as to be outside the Chevron presumption
i. Maybe get rid of Chevron in that “In extraordinary cases” we don’t defer to the agency (but how do we get past the txt?)
b. How diff from Benzene canon – cost benefit element not here. Def of extraordinary case based on action being unprecedented.
i. If going to ban major US industry, want cong to give you that authority explicitly
iii. Contextual args to trump plain txt of the definition (at p80-81):
1. Specific-trumps-general (Morton v. Moncari)
a. This & canon agnst implied repeal both rely on idea that unless the later stat specifically mentions that earlier law, then it’s not meant to repeal it.
b. So these canons can overcome plain txt in way they req txt to be much clearer by specifying precisely the outcome the canon disfavors – preemption of state law, repeal of old leg, etc
c. Maj says if you give FDA jx over cigs, wipes out Cig Labeling Act – but why can’t CLA be seen as a floor, in which case CLA wouldn’t be killed?
2. Implied prohibition b/c of congressional rejection of authorization for FDA? (But Cong also rejected limits on FDA’s jx!)
a. Both expanding & withholding jx of FDA over cigs were both rejected. Supports to Breyer’s arg that all this means nothing.
b. Not a very good arg.
3. Implied congressional acquiescence to FDA’s earlier position? But...
a. When cong enacted CLA, did so in light of prev agency inaction, thereby ratifying this inaction (like Flood)
VII. Mead & Chevron’s Domain
a. BG: Customs writes letters to each importer w/owed amt, stating non-binding on anyone else. Changes so now duty on “diaries, bound”. Mead doesn’t get Chevron def.
b. Step 0: Preconditions for Chevron deference: (look to the stat for the answers)
i. Agency must be statutorily specified agency
ii. Agency must interpret in statutorily specified way
c. Agency Interps at risk of not fulfilling condition: Advisory rules (Christenson, addressed to specific party, non-binding); Interpretive rules (Gonzales, addressed to world, non-binding).
d. Mead Canon: Presumes Cong doesn’t want agencies to get Chevron where they don’t bind themselves & use formal enough procs (promoting fairness & deliberation)
e. Procs which suffice under Mead Canon:
i. Notice to affected parties about changing the rule (b/c precedents can’t be reversed w/o some consideration of new decision’s retro effect under Chenery II)
ii. Opportunity to participate in shaping the rule (formal: deep & narrow, informal: broad & shallow)
iii. Some statement of reasons for changing the rule
1. Formal adjud and N&C Rmaking are SAFE HARBORS under Mead; both provide binding rulings in a sufficiently formal way (and thus fairness & deliberation), to satisfy Mead.
f. Can still get Skidmore def if fail Mead (and agency does; remands to Fed Cir but agency can still lose and does w/Skidmore, as they reversed themselves, undercutting their expertise).
g. Scalia’s Dissent:
i. Exactly how much notice, fairness, and deliberation necessary to get deference is deeply ambig & unresolved.
ii. Non-expert cts making decisions that “can’t” change under stare decisis – ossifying agency interpretation
iii. Incentive to rush out ambig rules & interpret, thinking they’ll get def (Auer in mind)
VIII. Deference to agency interpretation of their own regulations
a. Auer & Martin
i. BG: Scalia maj defers to agency’s amicus brief on interp of its reg
1. Contrary substantive canon reqs exemptions to FLSA be narrowly construed, but this defeated by deference. If ct enforces narrow constructions, DOL will just go back and make new reg.
2. Amicus brief not Mead-qualified, but the Sec’y wrote these regs he’s interpreting
a. Authorial power implies interpretive power – waste of time arg
i. If you can just change your own reg, little reason to constrain ability to interp regs as they stand
b. Sec’y has special access to the intent of the regs (Martin)
i. Martin: mult actors w/in agency interpreting the reg differently, & both wanted Auer deference. Who gets it?
1. Principle of Martin: Unite legislative & interpretive power, b/c the legislator best knows the purpose of their own legislation. They wrote it! So they’ll know what it means!
ii. Legislator likely to have expertise & experience in regulated area (logic behind Skidmore def).
ii. Auer Rule: When agency interps own rules (not some other regs & not the statute), and the interp is reasonable, it gets Auer deference
1. No special Mead-style formalities req’d for administrative action interpreting rules. Avoid fairness & deliberation reqs.
2. Objections: reduces agency’s incentives to create clear rules; allows evasion of rule-making procs in APA, Mead
iii. Analogy btw objections to Auer and txtualist case agnst purposivism
1. Only the words in the reg went thru N&C rmaking rigors, like only words in stat actually passed Art I § 7
2. Giving agency ability to interp own regs = giving cong ability to interp own laws – takes away incentives to make clear laws
3. Purposivism allows Cong to write vague law & use LH to favor insiders, Auer lets agencies write vague laws & use interp powers to favor insiders
a. Auer def makes ct nervous, ct tries to constrain it...
IX. Limiting Auer and deciding which agency is entitled to Chevron: Gonzales v. Oregon
a. Agencies cannot impose “unreasonable” interps of own regs on cts & may have to explain departure from status quo under State Farm – reasonability limit under 706(2)(A)
b. Anti-parroting rule: Reg doesn’t say anything stat doesn’t already. If a reg is so gen & vague that it simply repeats words of a stat, you don’t get Auer deference. Has to contribute something new.
i.  But Kennedy says (p 6) that nothing in the reg provides any guidance for this situation! All work being done by the interp. Regs can’t delegate so much to agencies that there’s no intelligible principle for deciding a dispute. Need intelligible principle that gives notice about the controversial issue. ( real prob may not be the parroting!
ii. How to deal w/regs that are more specific than stats but the specificity of which does nothing to resolve controversies surrounding the interp of the regs: Anti-parroting like non-delegation for agencies. Interp does too little work wrt this case to be valid.
c. Unclear after Gonzales how much specificity your reg needs in order to get Auer def
i. But really prob of agency getting Chevron def for vague reg, then Auer def for their interpretive rule & being able to do anything. 706/State Farm weak guard.
d. Mead plugged Chevron, now Gonzales plugging Auer b/c it has very few & very weak constraints.
i. Auer bottom line: If you don’t provide constraints by requiring reg construed by agency provide some substantial guidance/contribution on specific controversial issue being interp’d/resolved, the power to interp the reg under Auer can be used to evade all procs that constrain the regulation power under Mead
1. Manning: To extent agency’s interp reqs it bring to bear special expertise in the subj matter, then ct might want to defer, but only to extent that the interp does provide special expertise. Pushing Auer toward Skidmore.
e. No Chevron deference
i. Ct says AG doesn’t have the authority (although he has gen & specific rmaking pwrs)
ii. Gen powers must be more narrowly defined if the other narrow specific ways are to mean anything (Mere surplusage or expression unius)
1. B&W arg gives canon – when agency deals w/fundamental or important subj, then ct will presume that cong wouldn’t have left it up to the agency to have control over those subjects
2. In BW was used to show that FDA failed Step 1. Here used in Step 0. When we’re construing your authority ( MCI/B&W can be used to construe delegation of authority to the agency & not just later in Step 1.
3. Right here dealing w/Q of delegation.
iii. Lenity suggests leg officials shouldn’t be able to define new crimes (“prescriptions”)
f. Three args at issue defining this leg:
i. Expressio unius – AG given other specific powers, not this one
ii. “This is a huge big deal” arg – crazy interp allowing AG nuts interp pwr
iii. There is another agency w/duties under this stat that has better...

g. AG & his expertise is law enforcement, not what constitutes valid medical judgment. CLEAR STEP 0 ISSUE. HHS given jx over those issues.
i. But HHS has no Rmaking power – can’t do this either!
