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I. The Development and Structure of the Federal Judicial System (1-66)

A. Introductory Note: The Judiciary Article in the Constitutional Convention and the Ratification Debates (1-19)

1. Background of the convention

a) Prior to 1787 there were many “problems” with the country

b) “A new, national constitution was necessary to restore a regime of virtuous government—or, failing that, a scheme that would protect individual rights and the public good by ensuring that faction would be checked by faction and ambition set against ambition”

c) Debated issue was to what extent the new constitution should “create and empower a truly national government to replace the existing confederation”

(1) Nationalists or Federalists – “favored representative institutions in which the enlightened leaders would be at least partly insulated from, and reasonably asked to rise above, the play of passions and factional interests that often characterized state and local politics”

(2) Republicans – “preferred more minor departures with authority concentrated in the sovereign states and delegated to a federal government by the states for limited purposes only”

(a) Were “suspicious of political elitism and supportive of democratic egalitarianism” 

d) Perhaps the most crucial decision ( federal government established should have powers to act directly on individuals, not just on member states

(1) “Almost without exception, decisions regarding the judiciary were ancillary, and reflected settlements and divisions concerning more centrally controverted issues” (emphasis added)

2. The convention

a) Convention’s principal decisions

(1) There should be a federal judicial power operating—like the legislative and executive powers—upon both states and individuals

(2) Federal judicial power should be vested in a Supreme Court and in such inferior federal courts as Congress might establish

(3) Federal judiciary should be as independent as possible and its power should be judicial only
(4) Power should extend to 9 specified classes of cases

(5) Original jurisdiction in certain cases but otherwise appellate only

b) Phases of deliberation

(1) Settlement of general principles (May 30 – July 26)

(a) Presentation of the Virginia/Randolph Plan

(b) Counter-proposal: the Paterson Plan

(2) Elaboration of detail (July 27 – September 10)

(a) Committee on Detail

(3) Final settlement and polishing (September 10 – September 15)

(a) Committee on Style

The judiciary article

c) A federal judicial power

(1) Randolph’s resolution establishing a national judiciary passed unanimously
d) The tribunals exercising power

(1) Uncontroversial agreement that there should be one Supreme Court

(2) Inferior federal courts?

(a) Against: unnecessary encroachment on jurisdiction of states; additional expense prohibitive

(b) For (Madison): “unless inferior federal tribunals were dispersed throughout the Republic with final jurisdiction in many cases, appeals would be multiplied to a most oppressive degree”

(i) Expressed concern with remands from Supreme Court to state courts

(c) Result: “Madisonian Compromise” ( leave decision to the legislature (“[A]nd in such inferior Courts as the Congress may from time to time ordain and establish.”)

e) Separation and independence of the judicial power

(1) Appointment of judges

(2) Tenure and salary

(3) Extra-judicial functions

f) The power to declare statutes unconstitutional

(1) Supremacy Clause

(2) See p. 12, n. 65

g) The scope of jurisdiction

(1) Introduction

(a) Enumerated jurisdictional categories appear to contemplate federal judicial power to promote 4 central purposes:

(i) To protect and enforce federal authority
(a) E.g., federal question cases, U.S. is a party

(ii) To resolve disputes relating to foreign affairs
(a) E.g., suits affecting foreign envoys, admiralty, and foreign nations

(iii) To provide an interstate umpire
(a) E.g., suits between states or involving their conflicting land grants

(iv) To furnish an impartial tribunal where state court bias was feared

(a) E.g., diversity cases, alien is a party, state v. non-citizen

(b) First 3 categories ( “cases”

(c) Last 6 categories ( “controversies”

(2) Jurisdiction based primarily on subject matter: the first 3 headings

(a) Cases arising under the Constitution, laws, and treaties of the U.S.

(b) Affecting ambassadors, other public ministers, or consuls

(c) Admiralty and maritime cases

(3) Jurisdiction based on party status: the last 6 headings

(a) U.S. as a party

(b) Controversies between 2 or more states

(c) State and citizens of another state

(d) Citizens of different states

(e) Citizens of same state, land grants under different states

(f) States, citizens thereof, and foreign states, citizens or subjects

Jurisdiction of the Supreme Court

(4) Original

(5) Appellate

(a) Little discussion at the convention regarding the Exceptions and Regulations Clause

(b) Addition of “and fact” opened the Constitution to charges that it would allow the Supreme Court to re-examine jury verdicts, especially in light of the Seventh Amendment’s “no fact tried by a jury shall be . . . re-examined in a Court of the United States”

h) The ratification debates and proposals for amendment

B. Excerpts from the Federalist Papers (20-27) (JAG note: passages included below were the only ones highlighted during first read)
1. “[T]here ought always to be a constitutional method of giving efficacy to constitutional provisions.  What, for instance, would avail restrictions on the authority of the state legislatures, without some constitutional mode of enforcing the observance of them?”

2. With respect to what jurisdiction will vested in state courts, “the states will retain all pre-existing authorities, which may not be exclusively delegated to the federal head; and that this exclusive delegation can only exist in one of three cases; 

a) where an exclusive authority is, in express terms, granted to the union; 

b) or where a particular authority is granted to the union, and the exercise of a like authority is prohibited to the states; 

c) or, where an authority is granted to the union, with which a similar authority in the states would be utterly incompatible.”

3. With respect to Supreme Court review of state court decisions, “[t]o confine . . . the general expressions which give appellate jurisdiction to the supreme court to appeals from the subordinate federal courts, instead of allowing their extension to the state courts, would be to abridge the latitude of the terms, in subversion of the intent, contrary to every sound rule of interpretation.”

C. Note on the Organization and Development of the Federal Judicial System (28-66)

1. The first judiciary act

a) Introduction

(1) Article III not self-executing

(2) Judiciary Act of 1789

(3) The Act is of interest today along at least 2 dimensions:

(a) Reflects the beginning of an organic development
(b) Widely viewed as an indicator of the original understanding of Article III and, in particular, of Congress’s constitutional obligations concerning the vesting of federal jurisdiction (a.k.a., quasi-constitutional status)

Court organization

(4) Supreme Court

(a) § 1 – shall consist of one chief justice and five associate justices; shall be called for two sessions annually at the seat of government

(5) Circuit and district courts

(a) Congress exercises option to establish inferior federal courts (referred to as the “transcendent achievement” of the Act)

(b) Circuit courts did not have own judges; panels would consist of two district judges and one Supreme Court justice

(c) With minor exceptions, districts did not cross state lines; a precedent yet unbroken

b) Jurisdiction of the district and circuit courts

(1) Introduction

(a) District courts had entirely original jurisdiction, some exclusive of and some concurrent to state courts

(b) Circuit courts had “an important” original jurisdiction, as well as authority to review final decisions of some district court cases

(2) Jurisdiction based primarily on subject matter
(a) Cases arising under . . .

(i) Act made no use over this grant of judicial power in civil matters; criminal acts vested to the circuit courts, with district courts having concurrent jurisdiction for certain minor offenses

(ii) Minor reference to suits under treaties

(b) Cases affecting ambassadors . . . 

(i) Jurisdiction over suits affecting ambassadors was provided exclusively to the Supreme Court

(ii) Suits against consuls conferred to district courts exclusively

(c) Admiralty jurisdiction

(i) Exclusive jurisdiction granted to the district courts

(3) Jurisdiction based on party status
(a) U.S. a party

(i) Only provided for jurisdiction when U.S. was a plaintiff or petitioner
(b) Diversity

(i) Concurrent with state courts

(ii) STRAWBRIDGE v. CURTISS – requires complete diversity

(iii) Threshold dollar amount required

(iv) Certain type of removal allowed

Jurisdiction of the Supreme Court

(4) Original

(a) Similar provisions as in the Constitution

(5) Appellate

(a) Review of federal decisions

(i) Civil judgements could be reviewed if amount exceeded $2,000

(ii) Habeas corpus jurisdiction conferred

(b) Review of state decisions (in general: whenever federal claim denied)

(i) § 25 – provided for review of final judgments or decrees “in the highest court of law or equity of a State in which a decision in the suit could be had,” in 3 classes of cases:

(a) “where is drawn in question the validity of a [federal law] and the decision is against their validity”

(i) i.e., federal law struck down 
(b) “where is drawn in question the validity of a [state law] on the ground of their being repugnant to the [federal laws] and the decision is in favor of their validity”

(i) i.e., state law upheld over federal law objections
(c) “where is drawn in question the construction of any clause of a [federal law] and the decision is against the title, right, privilege or exemption specially set up or claimed” thereunder

(c) In all cases within the Court’s appellate jurisdiction, review was to be by “writ of error” so that fact-finding could not be examined

c) The overall scope of federal jurisdiction under the first judiciary act

(1) In general, Congress fell short of vesting the full amount of jurisdiction allowed for by the Constitution

(a) No general federal question jurisdiction in the lower federal courts

(b) No Supreme Court appellate jurisdiction where the federal claim was upheld
(c) No Supreme Court appellate jurisdiction over federal criminal cases

(d) Ambassador jurisdiction conferred in cases where the foreigner was a party not in cases where person might merely be affected
(e) Not all of admiralty either

(2) See Chapter IV, Section 1 for further discussion

2. The antebellum years

a) Two enduring patterns witnessed:

(1) Court structure established under the 1789 Act was relatively stabile, with only the circuit courts emerging as a weak spot

(2) The incremental adjustment of federal jurisdiction to reflect shifting political currents and, in particular, preferences for a greater or lesser national authority vis-à-vis the states

3. Reconstruction

a) Series of statutes extending federal jurisdiction

(1) E.g., habeas corpus writs for state-held prisoners; jurisdictional grants contained within various civil rights acts

b) Most important change ( Judiciary Act of 1875 conferred general jurisdiction over all civil cases “arising under” federal law, subject only to the amount-in-controversy requirement

(1) Caused lower federal courts to become the primary forum for vindication of every right given by the Constitution, the laws, and the treaties of the U.S.

Structural reforms

c) As interstate commerce increased, docket and prestige of federal courts increased

d) 1869 – appointment of circuit judges and the reduction of Supreme Court justice duty on the circuits

e) 1875 – amount-in-controversy increased to $5,000

f) 1887-88 – series of curbs placed on access to lower federal courts

(1) Evarts Act (Circuit Court of Appeals Act of 1891) – substantially fixed the framework of the contemporary system (considered as important as the 1789 Judiciary Act)

(a) Critical shift: circuit courts now to review district courts, making the old [trial] circuit courts obsolete

(i) Codified a compromise: more supervision of the district courts, but not at the Supreme Court level

(b) Established a circuit court for each circuit

(c) Introduced discretionary Supreme Court review of federal judgments on writ of certiorari

(i) 1925 – in 50% of cases

(ii) 1988 – in 100% of cases

(iii) Note: the current federal docket consists of approximately 25% diversity cases

(2) Other changes cited in text

g) Efforts to expand the courts or limit litigation have increased the use of:

(1) Private arbitrators

(2) Magistrates

4. Political responses to federal jurisdiction and judicial administration: the Lochner era and beyond

a) Federal courts began to engage in broader and potentially more intrusive scrutiny of state and federal legislation than ever before

b) Congress responded with a number of jurisdictional enactments

(1) 1910 – limits on interlocutory injunctions

(2) 1934 – injunctions and public utilities

(3) 1937 – tax injunctions

(4) 1932 – Norris-LaGuardia Act; yellow-dog contracts

c) 1937 – FDR’s court-packing plan killed in Congress
5. Further reforms: the Article III courts today

a) 1958 – amount-in-controversy for federal question and diversity raised to $10,000; corporate citizenship redefined; changes to interlocutory appeals to the circuits from the districts

b) Since 1958:

(1) Elimination of 3-judge district court panels in some cases

(2) Elimination of direct appeal to Supreme Court from districts in some cases

(3) Elimination of amount-in-controversy requirement for § 1331 federal question jurisdiction

(4) Fifth circuit becomes fifth and eleventh

(5) Federal circuit created

(6) More Supreme Court discretion

(7) Increase of diversity amount-in-controversy to $50,000

Specialized courts under Article III

c) Court of International Trade

(1) Formerly the U.S. Customs Court

d) Court of Appeals for the Federal Circuit

(1) Created in 1982

(2) Exclusive jurisdiction to hear appeals from:

(a) Court of Federal Claims

(b) Federal Merit System Protection Board

(c) Agency boards of contract appeals under the Contract Disputes Act of 1978

(d) Court of International Trade (cited above)

(e) Patent Office

(f) District court cases in which jurisdiction at least partially based on the Little Tucker Act

(g) Some patent cases in the district courts

6. Non-Article III courts and adjudicators

a) Introduction

(1) Congress has always asserted a power to organize tribunals under Article I

(a) Other than the guarantees of tenure and non-reduction of salary, the tribunals’ functions are indistinguishable from those of Article III courts

(2) Wide agreement on following general principle: Article III must impose at least some limits on Congress’s power to vest the judicial power in non-Article III federal tribunals

b) Legislative courts

(1) Introduction

(a) Called “legislative” because they are established pursuant to Congress’s legislative powers under Article I

(b) Typically are charged with adjudicating disputes involving specialized subject matters or with exercising jurisdiction in discrete geographical enclaves (such as the federal territories)

(2) Courts of the District of Columbia

(3) Territorial and related courts

(a) Puerto Rico, Guam, the Virgin Islands, and the Northern Mariana Islands

(4) Tax court

(a) Judgments are reviewed by the courts of appeals

(5) Court of Federal Claims

(6) Military courts

(a) Jurisdiction over service-connected offenses

(b) Highest court is Court of Appeals for the Armed Services (reviewable by Supreme Court)

c) Administrative agencies

(1) Differ from legislative courts in several ways, most notably in that agencies frequently perform a mix of functions, including rulemaking and enforcement, as well as adjudication

(2) In most situations, decisions are reviewable on appeal by an Article III court

d) Adjuncts to the district courts

(1) Bankruptcy courts

(a) See Northern Pipeline outlined later

(2) Magistrate judges

(a) Created in 1968

The business of the Article III courts

e) District courts

(1) Introduction

(2) Private civil cases

(3) U.S. civil cases

(4) Criminal cases

(5) Bankruptcy cases

(6) Other business

(a) Probation system

(b) Naturalization

(c) Federal magistrate judges

f) Courts of appeals

g) Supreme Court

(1) Original cases

(2) Appellate cases

(3) Trends in the volume of business

7. The administration of the federal courts

8. Proposals for change

a) Supreme Court appellate jurisdiction

(1) 1972 – National Court of Appeals

(2) Arguments against a court in between the circuits and the Supreme Court:

(a) The Court’s caseload is not in a state of crisis

(b) Need not take such a drastic step; lesser changes could be made

(c) Creation of a new court might unduly narrow the scope of the Court’s own work and create new and contentious issues of docket management 

b) Original jurisdiction of the district courts

(1) Several studies/proposals discussed

c) Jurisdiction of the courts of appeals

(1) Several studies/proposals discussed

d) Specialized tribunals

(1) Opposed by Posner

e) The size of the Article III judiciary

(1) See discussion

IIA.
Handout:  Chapter 1: The Structure of Federal Jurisdiction (H1-H23)
D. Introduction to the Court System

1. Introduction

a) Some practical differences between the federal and state judicial systems:

(1) Venue rules

(2) Procedural rules

(3) “Legal culture”

(4) The issues in the case

(5) Tenure

b) Dual system creates strategic opportunities for lawyers handling particular cases
2. The structure of the federal courts

a) Four tiers discussed

3. The differences (if any) between federal and state courts

a) The Myth of Parity (Neuborne) – the most comprehensive discussion of the question [as to differences between the courts]

(1) Summary

(a) Claims:

(i) Persons advancing federal constitutional claims against local officials will fare better in federal court

(ii) Federal district courts are institutionally preferable to state appellate courts as forums in which to raise federal constitutional claims

(b) Support:

(i) Superior technical competence

(ii) Superior “psychological set”

(iii) Greater insulation from majoritarian pressures

(2) Technical competence

(a) Fewer positions available; selectivity

(b) Appointment process focuses more on nominees’ professional competence as opposed to political stance

(c) Better clerks

(3) Psychological set

(a) Elite tradition, instilling elan and a sense of mission

(b) Judges often display an enhanced sense of bureaucratic responsibility to the pronouncements of the Supreme Court

(4) Insulation

(a) Not outlined

b) Neuborne’s article spawned a number of responses

(1) See H7-H8

The Ideologies of Federal Courts Law (Fallon)

(2) Federalist Model – state courts and state legislative prerogative are given great weight; 4 major premises:

(a) Within the constitutional scheme, the states retain many of the prerogatives and responsibilities, and therefore must enjoy at least some of the immunities, associated with the concept of sovereignty

(b) State courts are constitutionally as competent as federal courts to adjudicate federal issues and to award remedies necessary to vindicate federal and constitutional norms

(c) Absent clear evidence to the contrary, it should be presumed that Congress, in enacting jurisdiction al legislation, regards the state courts as being as competent as federal courts to adjudicate federal issues fairly and expeditiously

(d) Absent clear evidence to the contrary, federal judges should assume that state courts are as fair and competent as federal courts in the enforcement of federal constitutional norms and should craft doctrines of judge-made law accordingly

(3) Nationalist Model – national priorities determined by Congress and the federal courts are given priority, with relatively less concern for the impact of those choices on state courts and state law; 4 major premises:

(a) The Constitution embodies a strong conception of national supremacy that exalts federal interests, especially the federal interest in the effective enforcement of constitutional rights, above asserted state sovereignty interests

(b) The Constitution contemplates a special role for the federal judiciary, different in kind from that assigned to the state courts, ensuring the supremacy of national authority

(c) Absent clear evidence of contrary legislative intent, there should be a presumption in the construction of jurisdictional statutes that Congress generally legislates sympathetically to federal rights by authorizing easy access, as of right, to the lower federal courts

(d) Absent clear evidence to the contrary, federal judges should assume that federal courts are likely to be more prompt and effective than state courts in protecting federal constitutional rights, and they should craft doctrines of judge-made law that permit the federal courts to act as the presumptively available enforcers of constitutional norms

c) Rhetoric and Reality in the Law of Federal Courts: Professor Fallon’s Faulty Premise (Wells)

(1) Not outlined

d) Rereading “The Federal Courts”: Revising the Domain of Federal Courts Jurisprudence at the End of the Twentieth Century (Resnik)

(1) Not outlined

II. The Nature of the Federal Judicial Function: Cases and Controversies (67-293) – not assigned
III. The Original Jurisdiction of the Supreme Court (294-347) – not assigned
Congressional Control of the Distribution of Judicial Power Among Federal and State Courts (348-491)

A. Congressional Regulation of Federal Jurisdiction (348-386)

1. Introductory note on congressional power over jurisdiction of Article III courts

a) Sources of congressional power

(1) Article III § 2, cl. 3 – “supreme Court shall have appellate Jurisdiction . . . with such Exceptions, and under such Regulations as the Congress shall make”

(2) Madisonian Compromise: Congress’s power to “ordain and establish” federal tribunals “inferior” to the Supreme Court has generally been understood to imply a power to create lower federal courts vested with less than the maximum jurisdiction the Constitution would allow

(3) Congress’s “necessary and proper” power

b) Some historical limits on federal court jurisdiction

(1) Congress has never vested the federal courts with the entire “judicial power” permitted by Article III (see below for each level of court)

(2) Lower federal courts

(a) Federal question jurisdiction

(i) None until 1875 (only Supreme Court review)

(ii) 1875-1890: limited by amount-in-controversy requirement

(iii) Today: § 1331 requires that the question appear on the face of the plaintiff’s well-pleaded complaint

(b) Diversity

(i) Amount-in-controversy requirement

(ii) STRAWBRIDGE v. CURTISS (USSC 1806) – requiring complete diversity

(3) Supreme Court

(a) 1789-1914: state decision review only if denied a federal claim of right
(b) Has never had the jurisdiction to review state decisions on the basis that the parties are of diverse citizenship (even though such cases fall within the power of Article III)

(4) State courts

(a) By providing for exclusive federal jurisdiction and removal in some cases, Congress has often limited the state courts’ jurisdiction

c) Congressional authority and constitutional controversy

(1) Congress has long since tried to withdraw federal jurisdiction as a signal of substantive disagreement with particular federal decisions

(2) At least since the 1930’s no “jurisdiction-stripping” bill has become law

d) Residual jurisdiction in the state courts

(1) Bills that strip federal jurisdiction usually permit state review to continue

(2) See “Congressional Preclusion of Both State and Federal Jurisdiction” below

The “parity” debate

(3) Parity as an empirical or sociological concept

(a) Defining the standard

(i) Whether federal or state courts are more likely to reach the correct resolution of constitutional issues?

(ii) Whether state courts are equally as likely to be receptive to federal claims? (“comparative sympathy” concept)

(b) Time and change – Neuborne cites 3 features of federal courts that tend to make them more sympathetic forums for federal claims:

(i) Competence – more prestigious positions, better pay

(ii) Independence – life tenure

(iii) Tradition – federal judges are participants in a proud tradition of protecting constitutional rights, participation that may create a “psychological tilt” in favor of claims of constitutional rights

(c) Empirical studies

(i) Federal courts upheld constitutional claims in 41% of cases

(ii) State courts upheld in 32%

(iii) Chemerinsky: no empirical answer seems possible because of the complexity of such studies

(4) Parity as constitutional concept

(a) Is the Constitution indifferent as to whether adjudication occurs in federal or state court?

(b) Parity view: issue was resolved with the Madisonian Compromise – since Congress need not create any lower federal courts, Article III must be indifferent as to where the constitutional claim is decided

(c) Non-parity view: judicial power “shall be vested” in federal courts

SHELDON v. SILL (USSC 1850) – because Congress has discretion whether to create the lower federal courts, Congress also has discretion to define their jurisdiction

e) SF: 1789 Judiciary Act prohibited diversity jurisdiction from being created by the assignment of a debt; plaintiff contended that because Article III authorizes diversity jurisdiction and does not contain a limitation for assignment situations, the restriction was unconstitutional

f) “[H]aving a right to prescribe, Congress may withhold from any court of its creation jurisdiction of any of the enumerated controversies.”

g) “The political truth is, that the disposal of the judicial power (except in a few specific instances) belongs to Congress; and Congress is not bound to enlarge the jurisdiction of the Federal courts to every subject, in every form which the Constitution might warrant”

h) HH: courts can’t look into congressional motives when it denies jurisdiction to the federal courts (this may be from McCardle (see quote below))

2. EX PARTE McCARDLE (USSC 1869) – Congress may limit appellate jurisdiction of the Supreme Court

a) HH: the case doesn’t give us the full answer because the Supreme Court still had jurisdiction through alternative means
b) SF: federal prisoner sought habeas corpus relief in the federal courts; while case was pending, Congress passed statute eliminating such relief/jurisdiction by the Supreme Court

c) Chase: although the Court’s authority stems from the Constitution, its appellate power “is conferred ‘with such exceptions and under such regulations as Congress shall make’”

d) Supporters of congressional control of Supreme Court jurisdiction argue that—per McCardle—congressional motive is irrelevant: 

(1) “We are not at liberty to inquire into the motives of the legislature.  We can only examine into its power under the Constitution; and the power to make exceptions to the appellate jurisdiction of this [Supreme] court is given by express words.”

e) Opponents of congressional control argue that McCardle does not allow for Congress to strip jurisdiction of entire substantive topics, since the Court had another avenue (p.358, “Counsel seem”) to review the prisoner’s incarceration

(1) See Ex parte Yerger (Chemerinsky, p.177) (p. 358, n. ed.)

Note on the power of Congress to limit the jurisdiction of the federal courts

f) Congressional power to exclude cases from the lower federal courts

(1) Introduction (from H&W)

(a) Such power seems plainly contemplated by Article III and the Madisonian Compromise

(b) It would not make sense to conclude that the Madisonian Compromise mandates an “all-or-nothing” approach by Congress (i.e., once Congress establishes lower courts it may not then limit their jurisdiction)

(i) See Sheldon v. Sill (above)

(2) Four “approaches” may be identified as to the constitutionality of congressional restrictions of lower federal court jurisdiction

(a) Federal courts must have the full judicial power

(i) Seems clearly untenable

(b) Congressional discretion to decide jurisdiction

(i) See Sheldon v. Shill; Kline v. Burke Construction; Lauf v. E.G. Shinner; Lockerty v. Phillips; Yakus v. United States
(c) Constitutional requirement for some federal courts
(i) See Martin v. Hunter’s Lessee (Story); Eistentrager v. Forrestal

(d) Specific constitutional limits

(i) See Johnson v. Robison; Oestereich v. Selective Service System Local Board No. 14; United States v. Mendoza-Lopez; McNary v. Haitian Refugee Center; Reno v. Catholic Social Services; Battaglia v. General Motors
(ii) Due process limit (see Mondou v. New York; Testa v. Kitt)

(iii) Constitutional rights as a limit

(iv) Congressional restrictions of remedies

Mandatory theories of Article III

(e) Introduction

(i) Several theories supporting a constitutional requirement of lower federal court jurisdiction in at least some cases have been advanced

(ii) Most of the theories build on Justice Story’s views from Martin v. Hunter’s Lessee
(f) MARTIN v. HUNTER’S LESSEE (USSC 1816) – Story’s dictum

(i) As outlined from Chemerinsky, p.192:

(a) The full judicial power must be vested in some federal court

(b) “The language [throughout Article III] is . . . designed to be mandatory upon the legislature.”

(c) “The judicial power of the United States shall be vested. . . .”

(d) “If, then, it is a duty of Congress to vest the judicial power of the United States, it is a duty to vest the whole judicial power.”

(e) If Congress could refuse to create lower federal courts, there would be at least some cases that could never be heard in any federal court because there are some matters that cannot be heard in state court and some matters over which the Supreme Court has no original jurisdiction.

(f) Therefore, “Congress [is] bound to create some inferior courts, in which to vest all that jurisdiction which, under the Constitution, is exclusively vested in the United States, and of which the Supreme Court cannot take original cognizance.”

(i) I.e., Congress must create lower federal courts to cover cases which must be heard by a federal court but cannot get heard by the Supreme Court

(ii) As summarized by H&W, p.361:

(a) Story argues that Congress is obligated to vest all of the judicial power “either in original or appellate form” in some federal court

(b) If any cases described in Article III are beyond the jurisdiction of the state courts, and thus not capable of review on appeal from the state court to the Supreme Court, then Congress would be obligated to create inferior federal courts in order that these case might be entertained in some federal court

(c) Story appears to limit the above argument to the first three “heads” of Article III cases (those in which the Framers use the adjective “all”)

(g) Contemporary echoes of Story’s arguments

(i) Clinton offers a broader scope of congressional obligation

(ii) Redish builds on the assumption that the Constitution precludes state courts from exercising jurisdiction in at least some cases in which the Constitution also requires that court be available to rule on claims of legal right

(a) See Tarble’s Case
(b) But H&W note that this position is in tension with the Madisonian Compromise

(c) See Sager and Amar arguments in “Congressional Power to Withdraw All Federal Jurisdiction” (below)

Internal and external restraints

(h) Note that Sheldon v. Sill declared that a statute limiting the lower federal courts’ jurisdiction “cannot be in conflict with the Constitution”; H&W says that Sheldon probably means not in conflict with Article III, lest future discriminatory limitations, for example, run afoul of equal protection, etc.

(i) Internal restraints – those contained within Article III

(j) External restrains – those contained in other parts of the Constitution

(k) Tribe argues that singling out certain constitutional cases for exclusion from the federal courts amounts to an impermissible burden on those who wish to asserts such rights

(i) This argument assumes, of course, that litigating in state courts is a “burden”

(3) The Norris-LaGuardia Act (1932)

(a) LAUF v. E.G. SHINNER (USSC 1938) – upheld restrictions on federal courts’ jurisdiction

(i) SF: the Act narrowly restricted the authority of federal courts to issue orders over labor disputes

(ii) Roberts: “There can be no question of the power thus to define and limit the jurisdiction of the inferior courts of the United States.”

(iii) Case can be read in multiple ways:

(a) Hart: establishes that the Constitution does not “give people any right to proceed, or be proceeded against, in a federal rather than state court”

(b) Young: rests on narrow ground that withdrawal of the federal remedy sought on the specific facts of the case was constitutionally acceptable under Article III and the due process principles on which the plaintiff relied

(4) Absence of state court jurisdiction

(a) EISENTRAGER v. FORRESTAL (USSC 1950) – failed to address lower court’s argument that a statute limiting habeas corpus relief to those individuals incarcerated within its jurisdiction was unconstitutional because it did not allow any court to consider the plight of the petitioners, who were held in a U.S. military prison in Germany

(i) See p. 365 for full squib

(b) Follows Story’s theory in Martin v. Hunter’s Lessee
(5) Affirmation of congressional power

(a) ANKENBRANDT v. RICHARDS (USSC 1992) – affirmed the power of Congress to create a “domestic relations” exception to diversity jurisdiction (case contains a “broad restatement” of congressional power over the jurisdiction of the lower federal courts)

Congressional power over the Supreme Court’s appellate jurisdiction

(6) History

(a) Berger and Merry: power to make “exceptions” to the appellate jurisdiction of the Supreme Court was intended to deal exclusively with the problem of appellate review of juries’ findings of fact

(7) Can “exceptions” swallow the rule?

(a) Congress’s power to limit Supreme Court’s appellate jurisdiction is presumably subject the “external” (non-Article III) restraints (see above)

(b) Does Article III itself impose any limits on Congress’s authority to restrict?

(i) Hart: “the exceptions must not be such as will destroy the essential role of the Supreme Court in the constitutional plan”

(ii) Ratner: to be constitutionally valid, “exceptions” to the Supreme Court’s appellate jurisdiction must not “negate” the Court’s “essential constitutional functions of maintaining the uniformity and supremacy of the federal law”

(8) U.S. v. KLEIN (USSC 1871) – Congress cannot restrict Supreme Court appellate review in an effort to direct substantive results in particular cases

(a) SF: Congress enacted statute that a presidential pardon, without a disclaimer of guilt, was a per se bar to claimants of land compensation after the Civil War and—if such a pardon was proved—the jurisdiction of the court in the case would “cease” and the claim/case dismissed

(b) “Congress has inadvertently [crossed the line] which separates the legislative power from the judicial power”

(c) H&W identify 3 strands from the opinion:

(i) Invocation of the language of “jurisdiction” is not a talisman, and not every congressional attempt to influence the outcome of cases can be justified as the proper exercise of a “power over jurisdiction”

(ii) The rule of decision in question impaired the effect of a presidential pardon and, therefore, “infring[ed] the constitutional power of the Executive”

(iii) Jurisdiction-stripping enacted “as a means to an end” that is itself constitutionally impermissible “is not an exercise of the acknowledged power of Congress to make exceptions and . . . regulations to the appellate power”

(d) Supporters of congressional control of Supreme Court jurisdiction argue that Klein establishes only that Congress may not restrict Supreme Court jurisdiction in a manner that violates other constitutional provisions (e.g., the Executive’s pardon power)

(i) See 2 distinguishing features of Klein below that lend support to a narrow reading of the decision

(e) Opponents of congressional control argue that Klein does not allow for Congress to strip jurisdiction in an attempt to dictate substantive outcomes
(f) But doesn’t Congress frequently pass statutes to dictate substantive outcomes, especially after the Supreme Court has ruled the “wrong” way (i.e., against the will of the majority of Congress)? – Klein can be distinguished from other substantive congressional actions as follows (from Chemerinsky, p.180):

(i) The statute arguably infringed on the power of the Executive

(ii) It can be argued that the statute unconstitutionally deprived property without just compensation or due process (in violation of the Fifth Amendment)

(9) Uncertainty and its consequences

(a) H&W: it may be “healthy” that it is unclear as to how Congress may limit the Supreme Court’s jurisdiction; may be an important way for the political branches to register disagreement with the Court

(b) FELKER v. TURPIN (USSC 1996) – held that a statute withdrawing its certiorari jurisdiction in certain habeas corpus cases had not affected its authority to review the case before it

(i) Court unanimously held that the an act’s preclusion of certiorari review of the courts of appeals’ “gatekeeping” decisions did not offend Article III § 2

(ii) See pp. S14-15, for complete account of the case (not fully outlined)

Congressional power to withdraw all federal jurisdiction

(10) Framing the issue

(a) Simultaneous restrictions on lower federal court and Supreme Court appellate jurisdiction in the same class of cases

(11) Constitutional arguments

(a) Story’s argument—that Article III requires vesting of federal jurisdiction in either original or appellate form in some, but not all, categories of cases—has achieved wide acceptance

(b) Sager argues that such jurisdiction is required for constitutional claims

(i) Rationale: these are cases in which, in light of “the history and logic of the Constitution,” there is the largest constitutional interest in adjudication by a judge with Article III safeguards

(c) Amar argues that such jurisdiction is required for the 3 categories of “cases” listed in Article III, § 2 (arising under; ambassadors; admiralty)

(i) Textual reasoning: those 3 categories are preceded by the word “all” (as opposed to “controversies” which has no such preceding “all”) and, therefore, the text establishes two “tiers” of jurisdiction:

(a) “All cases” – federal jurisdiction mandatory

(b) “Controversies” – federal jurisdiction discretionary (Congress)

(ii) According to Amar, this reading accords with notion that Congress may make “exceptions” to the Supreme Court appellate jurisdiction; the lower courts’ original jurisdiction would still be present

(iii) Argument is supported by 4 additional points:

(a) The “all” language was changed from prior drafts (indicating a purpose behind its use)

(b) 1789 Act reasonably consistent with the two-tier thesis

(c) Two-tier thesis supported in Supreme Court opinions

(d) The 3 categories are cases of “most profound national consequence” and therefore should be adjudicated by Article III judges (functional argument)

(i) HH: it makes sense when you consider that all 3 categories were important to the development of the country at the time

(d) Meltzer skeptically probes each of Amar’s arguments

(i) Framers could have used better language if they wanted to convey a two-tier plan and the use of the word “all” may have meant both civil and criminal actions (Amar rejects, p. 372 n. 25)

(ii) 1789 Act is not necessarily consistent

(iii) Supreme Court’s references are merely dicta

(iv) Questions whether the categories of cases in the “first tier” are more important as other cases

(12) An Indian Law perspective

(a) SANTA CLARA PUEBLO v. MARTINEZ (USSC 1978) – federal courted possessed no jurisdiction despite the fact that the suit “arose under” a federal law

(i) The federal Indian Civil Rights Act mandated that enforcement actions could only be filed in “Indian tribunal courts” without Supreme Court review

(ii) Holding was explained partly by Congress’s desire to respect tribal self-government

Congressional preclusion of both state and federal jurisdiction

(13) Jurisdictional limits and judicial review under the Portal-to-Portal Act

(a) Portal-to-Portal Act (1947) § 2 limited jurisdiction of the federal courts to hear cases claiming pay under the Fair Labor Standards Act (1938) after the Supreme Court held, in a series of cases (1944-1946), that employees were entitled to certain types of pay not contemplated by the 1938 Act (i.e., the Act had a retroactive effect infringing vested property rights)

(i) Some district courts had upheld the provision on the theory that what Congress can give, Congress may take away

(b) BATTAGLIA v. GENERAL MOTORS (2d Cir. 1948) – struck down the limiting statute as unconstitutional

(i) ROL: “the exercise by Congress of its control over jurisdiction is subject to compliance with at least the requirements of the Fifth Amendment” (taking; due process)

(a) “while Congress has the undoubted power to give, withhold, and restrict the jurisdiction of courts other than the Supreme Court, it must not so exercise that power as to deprive any person of life, liberty, or property without due process of law or to take private property without just compensation”

(ii) JAG: this case dealt with federal jurisdiction only; stands solely for the proposition that Congress’s power to limit jurisdiction cannot fly in the face of other constitutional rights (e.g., Fifth Amendment’s due process and taking clauses)

(a) See p. 374, n. 31 (proposing that due process does not require a federal forum)

(14) The reach of the Battaglia principle

(a) WEBSTER v. DOE (USSC 1988) – held that Congress had not manifested an intent to preclude review of constitutional claims

(i) Demanding a “heightened showing” of intent to deny review, Court cited an interest in avoiding the “‘serious constitutional question’ that would arise if a . . . statute were construed to deny any judicial forum for a . . . constitutional claim”

(ii) JAG: early indication that due process necessitates some forum?

(b) Other recent, important cases have similarly strained to construe statutes to permit judicial review of constitutional questions, but no Supreme Court case squarely holds that there is a constitutional right to access to a judicial forum in every case involving a constitutional claim

(c) H&W suggest that Scalia and Bork are right when they assert that:

(i) Whether one has a constitutional right to review depends on whether one has a constitutional right to a remedy

(ii) As a result of sovereign and official immunity, among other doctrines (such a political question doctrine), the law may provide no effective remedy for a particular constitutional violation

(d) Dialogue, pp. 376-79, not outlined (citing Cary v. Curtis); see n. b

(e) REICH v. COLLINS (USSC 1994) – taxpayer has due process right to litigate the constitutionality of a tax and, if the state provides no adequate opportunity before payment, taxpayer has a right to effective, post-payment remedies (case outlined below also, p. 852)

(f) FIRST ENGLISH v. LOS ANGELES (USSC 1987) – the Constitution mandates the availability of effective remedies for takings
Congressional apportionment of jurisdiction among federal courts and limitations on the authority of enforcement courts

(15) The [Emergency] Price Control Act (1942)

(a) Created the office of Price Administrator with the authority to issue regulations or orders fixing maximum prices and rents

(b) Enforcement to be had in the U.S. Emergency Court of Appeals (ECA)

(c) Limiting provision: “Except as provided in this section, no court, Federal, State, or Territorial, shall have jurisdiction or power to consider the validity of any . . . regulation, order . . . .”

(16) LOCKERTY v. PHILLIPS (USSC 1943) – held that federal court lacked jurisdiction to hear a Price Control Act challenge

(a) SF: plaintiffs sought to challenge the congressional delegation of authority to the Administrator and they sued directly in district court (as opposed to going first through the ECA)

(b) A: “There is nothing in the Constitution which requires Congress to confer equity jurisdiction on any particular inferior federal court.”

(c) Citing Cary v. Curtis and Lauf v. E.G. Shinner, Court stressed Congress’s power to liberally dictate the jurisdiction of the lower federal courts

(d) HH: really a case about injunctive power and the separability clause (???)

(17) Identifying the proper forum for a constitutional challenge

(a) Hart: state courts are “the primary guarantors of constitutional rights, and in many cases may be the ultimate ones”

(18) Jurisdictional limits on enforcement courts

(a) YAKUS v. UNITED STATES (USSC 1944) – held that federal court lacked jurisdiction to hear a Price Control Act challenge as a defense in a criminal action

(i) SF: government initiated a Price Control prosecution in federal district court; D argued that the controls were unconstitutional

(ii) Stone (maj.): defense is barred because D did not first go through administrative channels (as in Lockerty)

(iii) Rutledge (dis.):

(a) Argued that Congress cannot at the same time confer jurisdiction for enforcement purposes and deny power to consider the validity of the regulations for which enforcement is sought

(b) Under Marbury v. Madison, federal courts have inherent power to determine constitutionality of a federal statute it has been asked to apply

(b) Falbo, Estep, and the view of Professor Hart

(i) Not outlined (see pp. 384-86); seems less important material

(c) U.S. v. MENDOZA-LOPEZ (USSC 1987) – held that alien who is prosecuted for illegal re-entry after deportation may challenge the validity of the original deportation

(i) A: “where the defects in an administrative proceeding [such as the original deportation hearing] foreclose judicial review of that proceeding, an alternative means of obtaining judicial review must be made available before the administrative order may be used to conclusively establish an element of a criminal offense” 

Congressional Authority to Allocate Judicial Power to Non-Article III Federal Tribunals (387-443)

3. CROWELL v. BENSON (USSC 1932) – Court’s first approval of non-Article III courts for the adjudication of private civil disputes; sets initial limits on their use

a) SF: congressionally-created workers’ compensation boards; party challenged power of Congress to create such government bodies for the purpose of resolving disputes between private citizens

b) Hughes (maj.): generally approves of the use of legislative courts

(1) Comports with due process – “assuming due notice, proper opportunity to be heard, and that findings are based upon evidence”

(2) Efficient – relieve the courts of “a most serious burden while preserving their authority to insure proper application of the law”

c) H: in private law matters ultimate decision-making authority must rest in Article III courts

d) Court, relying on Murray’s Lessee, drew a distinction between public and private rights (see below)

(1) Crowell is a private rights case and, therefore, was less likely to necessitate Article III adjudication (???)

e) ROL (immediately following Crowell): legislative courts may resolve private law disputes only if there is substantial oversight by an Article III court; it must be able to decide de novo all questions of:

(1) Law

(2) Constitutional facts – those facts that are the basis for a constitutional claim

(3) Jurisdictional facts – those facts that are the basis for the agency’s authority to hear a matter

f) CURRENT ROL:

(1) Law – de novo review is the norm 

(2) Constitutional facts – de novo review still good law (but see HH notes saying “selective” review)

(3) Jurisdictional facts – no longer followed!

g) Brandeis (dis.): argued that since Congress could have left adjudication to the state courts, then they should have the power to grant jurisdiction to legislative courts

(1) Chemerinsky: this position would authorize virtually unlimited use of legislative courts (see p. C227)

(2) If Article III is satisfied by adjudication in a state court, then why isn’t it satisfied by adjudication by a federal administrative agency? (p. 394)

Note on Crowell and administrative adjudication

h) Historical significance

(1) Stands for 3 general propositions (from Chemerinsky):

(a) Legislative courts require close oversight by Article III courts

(b) The commission in the case can be viewed as an “adjunct” since it had no independent authority to enforce and decisions were appealable to the district courts

(c) Court analogized the commission in the case to the “familiar practice” of using special masters to determine damages in civil cases

(2) H&W note the current vast scope of administrative adjudication

i) Historical foundations of agency adjudication

(1) The first Congress assigned adjudicative responsibilities to executive officials

(2) MURRAY’S LESSEE v. HOBOKEN LAND & IMPROVEMENT (USSC 1855) – Court upheld the power of an executive official to audit the accounts of a federal employee and, upon finding a deficit, to impose a summary attachment

(a) Court rejected argument that the official’s act should have been handled by a court stating that if every “inquiry into the existence of facts and the application to them of rules of law” were for courts, then “the act of the President in calling out the militia under [a federal statute] . . . [would be] judicial”

(3) H&W submit that—since not every application of law to fact can be inherently judicial (Murray’s Lessee)—then aren’t the real questions:

(a) Whether the Constitution requires judicial remedies for injuries from actions of officials

(b) Whether an agency’s findings are conclusive
j) Constitutional values at stake

(1) Fallon: there are at least 3 Article III values at stake in Crowell:

(a) Ensuring fair adjudication

(b) Maintaining a system of judicial review that keeps government in bounds with the law

(c) Preserving judicial integrity by not requiring a court to accept an agency’s erroneous decision

(2) Above values are expressed in Schor (outlined below)

(3) H&W query whether these 3 values are embodied in due process

Public rights and private rights

(4) Introduction (most from pp. C219-22)

(a) Public rights cases – most important category of cases handled by legislative courts (first approved in Murray’s Lessee)

(b) Supreme Court has offered several explanations for why public rights can be decided in non-Article III tribunals (all cited in Northern Pipeline):

(i) Sovereign immunity – since Congress, on behalf of the nation, must consent to suit, it has the power to decide in what forum such suits should be heard

(ii) Framers’ intent – as expounded by Brennan

(iii) Historical – those cases that are “inherently judicial” (e.g., private disputes) have traditionally required Article III adjudication; but a civil dispute between the government and a private citizen is not inherently judicial

(c) Challenges to the public rights doctrine:

(i) An independent judiciary is especially important in a dispute between the government and a private citizen

(ii) Although Congress has power to consent to suit, mandating an “unconstitutional forum” would be an “unconstitutional condition”

(d) Central passage from Murray’s Lessee provided on p. 395

(5) Defining public rights

(a) Claims against the United States for money, land, or other things (Ex parte Bakelite Corp.)

(b) Disputes arising from coercive governmental conduct outside the criminal area (e.g., customs disputes)

(c) Immigration issues (Fallon)

(6) Public rights and judicial review

(a) Concept of “officer suits” discussed

k) The judicial power in private rights cases

(1) Questions of fact

(a) Crowell held that administrative findings of non-constitutional and non-jurisdictional facts may be made conclusive upon the courts as a basis for judicial enforcement of a money liability of one private person to another

(i) This degree of conclusiveness was considered the minimum necessary to make the administrative scheme workable/worthwhile

(b) Consider the recurrent themes supporting administrative adjudication:

(i) Specialization

(ii) Swift adaptation of law and administration to changing priorities

(iii) Maintenance of the prestige of the federal courts by limiting their size and docket

(iv) Application of regulatory statutes more purposively than neutrally

(a) I.e., performing fact-finding so as to promote the remedial policies underlying particular statutes

(c) HH: as a constitutional matter, fact-finding is traditionally the job of juries, not judges, and therefore Article III does not require it (open issue; area of argument)

Questions of “jurisdictional fact”

(d) See comments above from Chemerinsky

(2) Questions of law

(a) Crowell appeared to assume that Article III and the DPC required de novo review of questions of law

(b) CHEVRON v. NRDC (USSC 1984) – establishes that a reviewing court must often accept any reasonable agency construction, even if the court does not regard that construction as the best one

(c) H&W query whether cases like Chevron vest the judicial power of the United States, or part of it, in administrative agencies

l) What is the necessary role of constitutional courts?

(1) Arguing that Crowell, by giving conclusive effect to agency fact-finding, suggests that Article III is more concerned with systematic and structural questions of agency compliance than with the correct resolution of cases

m) Appointment issues

(1) FREYTAG v. COMMISSIONER (USSC 1991) – held that the chief judge of the Tax Court may appoint special judges for specified proceedings

(a) A: tax court is a “Court of Law” and therefore Congress has the power to appoint under the Appointments Clause (Article II, § 2, cl. 2)

n) The pertinence of the Seventh Amendment

(1) See pp. 433-37

4. NORTHERN PIPELINE v. MARATHON PIPE LINE (USSC 1982) – struck down the Bankruptcy Act of 1978 as an “unwarranted encroachment” upon the judicial power of the United States, “which our Constitution reserves for Article III courts”

a) Brennan (plu.):

(1) Legislative courts historically only permitted in 3 instances:

(a) Territories

(b) Military

(c) Public rights disputes

(2) The text of the Constitution rejects the proposition that Crowell and Radditz allow legislative courts so long as some appellate review is provided; rather the “precedents make clear that the constitutional requirements for the exercise of the judicial power must be met at all stages of adjudication”

(3) Further distinguished Crowell and Radditz:

(a) Crowell was limited to a specific area of the law; bankruptcy courts have jurisdiction over a all civil matters

(b) Commission in Crowell could not enforce; bankruptcy courts can

(c) Bankruptcy courts’ decisions only overturned if “clearly erroneous”

(d) Commission in Crowell was required to seek enforcement in the district courts; bankruptcy courts’ orders are final if no appeal

(4) Concluded that Act “impermissibly removed most, if not all, of ‘the essential attributes of the judicial power’ (citing Crowell) from the Article III district court”

b) Rehnquist (con.): found unconstitutional the bankruptcy courts’ broad authority to adjudicate state law matters that were only tangentially related to the bankruptcy (withheld opinion on most of the matters addressed by plurality)

c) White (dis.): emphasized a functional approach; looked to see if the bankruptcy court undermined separation of powers and checks and balances

(1) Argued that there was no fear of Congress abusing its power because the subject matter was “of little interest to the political branches”

Note on Northern Pipeline and congressional utilization of legislative courts

d) Why not Article III status?

(1) Federal judges didn’t want to expand the size of the federal judiciary in order to maintain the relatively small and elite status of the judges so that the best lawyers will find it desirable to accept judgeships

(2) H&W identify other “practical” problems of giving such status (e.g., numerous confirmation hearings) (see p. 417 for list)

e) Distinguishing legislative courts from administrative agencies

(1) Enforceability of judgments

(a) Administrative agencies – not self-executing

(b) Legislative courts – typically final unless appealed

(2) Policymaking functions

(a) Administrative agencies – permit adjudication as an occasion for policymaking

(b) Legislative courts – less likely to carry out such a function

(3) Traditions of justification 

(a) Administrative agencies – traditionally been justified under Article III on the theory that review retains the “essential elements” (Crowell) of the judicial power of the Article III court

(b) Legislative courts – traditionally been justified as exceptions to Article III safeguards

f) Identifying the problem in Northern Pipeline

(1) Not outlined (pp. 418-19)

(2) Next section suggests:

(a) That the “deep” problem was the possibility that the historic role of Article III courts would continually erode and
(b) That the government failed to furnish an adequate “limiting principle”

g) Possible responses to “the problem”

(1) Article III literalism – if federal adjudicative tribunal, then must be Article III

(2) Historical exceptions – departures from literalism only if history allowed

(3) Necessary and proper test – other end of the literalism spectrum

(4) Balancing – weighing Article III values against the interests supporting adjudication by a non-Article III tribunal (suggested by White dissent)

(5) Appellate review – consider sufficient on its own

h) Article III cases and controversies

(1) Distinguishing constitutional courts from legislative courts as follows:

(a) Constitutional courts – exercise power to adjudicate the judicial business enumerated in Article III

(b) Legislative courts – exercise judicial power in some other class of cases

(c) (Glidden v. Zdanok, pp. 420 and C223)

i) Bankruptcy jurisdiction after Northern Pipeline

(1) Not outlined; see p. 421 for the new rules

C.F.T.C. v. SCHOR (USSC 1986) – upheld legislative court jurisdiction to hear state counterclaims (private law matter)

j) SF: Commodity Exchange Act allowed for CFTC to (1) provide reparations to individuals injured by bad brokers and (2) hear all counterclaims arising out of such incidents

k) Court quickly concluded that part (1) is permissible because CFTC could not enforce its own orders; it had to seek federal court action and, therefore, was a permissible adjunct under Crowell

l) Note: both the plurality and concurrence in Northern Pipeline rejected the bankruptcy courts’ power to hear state law matters

m) O’Connor (maj.): functional approach

(1) Balance Test: benefits of the administrative alternative versus the “purposes underlying the requirements of Article III”

(a) Benefits of alternative:

(i) Efficiency

(ii) Expertise

(b) Article III purposes:

(i) Ensuring fairness to litigants by providing an independent judiciary

(a) Court ruled that Schor had consented to CFTC proceeding and therefore could not claim unfairness

(ii) Maintaining the structural role of the judiciary in the scheme of separation of powers

(a) See below for Court’s analysis of this prong

(iii) See outline above (3-4 pages back) for further comment on Article III purposes/safeguards

(2) Separation of powers analysis

(a) Court noted that the analysis is not governed by “formalistic and unbending rules” (citing Thomas v. Union Carbide) and that several factors must be considered, none of which is determinative, “with an eye to the practical effect that the congressional action will have on the constitutionally-assigned role of the federal judiciary”

(b) Factors to consider:

(i) If “essential attributes of power” are reserved to Article III courts

(ii) If non-Article III forum exercises range of jurisdiction normally vested in Article III court

(iii) Origins and importance of right to be adjudicated

(iv) Concerns that drove Congress to depart from Article III requirements

(c) Conclusion: “the congressional authorization of limited CFTC jurisdiction over a narrow class of common law claims as an incident to the CFTC’s primary, and unchallenged, adjudicative function does not create a substantial threat to the separation of powers”

SCHOR continues (
In light of the factors listed above, Court concluded that the state law counterclaim “single deviation” was de minimis

(d) Like Crowell and unlike Northern Pipeline, CFTC “deals only with a ‘particularized area of the law’”

(e) Like Crowell and unlike Northern Pipeline, CFTC orders “are enforceable only by order of the district court” (and are reviewed in a manner similar to Crowell)

(f) Like Crowell, legal rulings subject to de novo review

(g) Unlike Northern Pipeline, CFTC “does not exercise ‘all ordinary powers of the district courts’”

(h) Court acknowledges that it is a private right and “therefore [is] a claim of the kind assumed to be a the ‘core’ of matters normally reserved to Article III courts”

(i) Court noted that there was a perception that CFTC was relatively immune from political pressures

(3) Other points from the majority decision:

(a) The counterclaims normally at issue in such cases “arise out of the precisely the same course of events” as the principal claim and requires resolution of most of the same disputed facts (goes to efficiency)

(b) Requiring a bifurcated hearing would destroy the Act’s goal of efficiency

(c) Article III safeguards are subject to waiver (see Schor’s consent above)

(i) Northern Pipeline did not allow for consent

n) Brennan (dis.): categorical approach

(1) Would have limited legislative courts to the 3 historical exceptions: territorial, military, and public rights

(2) Criticizes the use of a balancing test which “pits an interest [efficiency, etc.] the benefits of which are immediate, concrete, and easily understood against one [purposes behind Article III], the benefits of which are almost entirely prophylactic”

(3) Downplays the weight of efficiency in the balancing test

(4) Deems consent irrelevant; argues that “a litigant may never waive his right to an Article III tribunal where one is constitutionally required”

(5) Provided a laundry list of “essential attributes”

Further note on legislative courts

o) Developments between Northern Pipeline and Schor
(1) THOMAS v. UNION CARBIDE (USSC 1985) – legislative courts permissible for private disputes that are closely related to public regulatory activities
(a) O’Connor (maj.):

(i) Although the liability of one private party to another was at stake, the case had “many of the characteristics” of a public rights dispute

(ii) Administrative scheme was a “pragmatic solution”

(iii) “The danger of Congress . . . encroaching on the Article III judicial powers is at a minimum when no unwilling D is subjected to judicial enforcement . . . .”

(iv) Review of constitutional error is preserved under the system

(b) Brennan (con.): emphasized the public nature of the dispute and the public control of its resolution (see p. 431)

(i) H: a dispute about the liability of one private party to another “should be viewed as involving a matter of public rights” due to its connection with a congressionally established scheme, even though, historically, “public rights disputes must arise ‘between the government and others’” (from p. 432)

(2) Note: there is an underlying dispute as to whether—to be considered a “public dispute”—the government must be a party

(a) See p. C239, n. 65; p. 431 (Brennan quote); p. 405, nn. 20 and 23

p) Balancing

(1) Fallon assesses the validity of prior holdings based on the level of appellate review available:

(a) Northern Pipeline – should have been upheld because sufficient appellate review

(b) Thomas – should have be struck down because review only available for fraud and misconduct

(c) Schor – correctly upheld because of de novo review of law

(2) HH criticizes the result in Schor
(a) Takes issue with the balancing approach

(b) Doesn’t consider case as stating a clear reading of Northern Pipeline

(c) Views case as a major departure from Northern Pipeline

(3) For a nice summary on balancing, see pp. C244-45

q) Consent

(1) H&W query whether, in the absence of consent, a balancing approach may be considered (since balancing analysis in Schor was predicated on waiver)

(2) If federal program is compulsory, consent can be argued either way

r) What remains of the Northern Pipeline approach?

(1) Prior to Granfinanciera, many commentators viewed Thomas and Schor as abandoning the categorical approach used by the plurality in Northern Pipeline
Note on Granfinanciera, the relevance of the distinction between public and private rights, and the Seventh Amendment

s) GRANFINANCIERA v. NORDBERG (USSC 1989) – non-claimant in a bankruptcy case entitled to receive a jury trial to adjudicate a “legal” matter

(1) Failed to address whether the use of jury trials in bankruptcy courts violates Article III (circuits are split, p. C239, n. 66 and text for arguments)

(2) Brennan (maj.): Seventh Amendment considerations; emphasized the open questions (p. 434)

(3) Scalia (con.): public rights doctrine not available when government not party

(4) White (dis.): took a broader view of public rights; argued that the nature of the forum should bar the use of juries

t) Granfinanciera’s reasoning

(1) Queries Brennan’s analysis that the jury trial and Article III questions are “coextensive”

u) Adjudication by non-Article III tribunals and the Seventh Amendment

(1) NLRB v. JONES & LAUGHLIN STEEL (USSC 1937) – Seventh Amendment not applicable
(a) Court upheld Congress’s power under the Commerce Clause to establish the NLRA and the NLRB

(b) “[The Seventh Amendment] has no application to cases where recovery of money damages is an incident to equitable relief even though damages might have been recovered in an action at law.  It does not apply where the proceeding is not in the nature of a suit at common law.”

(2) CURTIS v. LOETHER (USSC 1974) – Seventh Amendment applicable

(a) “The Seventh Amendment does apply to actions enforcing statutory rights . . . .”

(b) Court distinguished NLRB v. Jones & McLaughlin saying it “merely stands for the proposition that the Seventh Amendment is generally inapplicable in administrative proceedings, where jury trials would be incompatible with the whole concept of administrative adjudication and would substantially interfere with the [agency’s] role in the statutory scheme”

(3) ATLAS ROOFING v. OCCUPATIONAL SAFETY & HEALTH REVIEW COMM’N (USSC 1977) – Seventh Amendment not applicable

(a) Court relied on the distinction between public and private rights: in public cases “the Seventh Amendment does not prohibit Congress from assigning the factfinding function and initial adjudication to an administrative forum with which the jury would be incompatible”

Making sense of Northern Pipeline, Schor, and Granfinanciera – To assess the constitutionality of a provision for adjudication by a non-Article III tribunal:

(4) Does the provision fall within one of the historical exceptions (territorial, military, public rights) or within the “adjuncts” theory?

(5) If not, can it be justified under the Schor balancing test?

(a) Consent?

(b) Consider classifying the right at issue as one “so bound up with an integrated regulatory scheme” so as to come within the rationale of the public rights doctrine (Thomas).

(6) If permissible under either of the above theories, then the Seventh Amendment test will likely be coextensive (but see Granfinanciera).

(7) If a jury trial is required, but a jury would be incompatible with the administrative scheme, then the incompatibility may result in a rejection of the assignment of the dispute to that forum.

(8) In addition to the Seventh Amendment, other constitutional restrictions apply to administrative adjudications (e.g., due process).

5. Note on magistrate judges

a) Statutory history

(1) Most not outlined

(2) Catch-all provision: magistrates “may be assigned such additional duties as are not inconsistent with the Constitution and laws of the United States”

b) U.S. v. RADDATZ (USSC 1980) – upheld Magistrates Act

(1) Burger (maj.):

(a) District court had “plenary discretion” to decide to use a magistrate, to accept or reject his recommendation, and to hear evidence de novo

(b) A: “the entire process takes place under the district court’s total control and jurisdiction”

(2) Marshall (dis.): 

(a) Due process principle of the “one who decides must hear” is violated

(i) Factual issues turn on credibility of W’s and decider must hear

(3) HH: far less emphasis placed on initial factfinding

c) The consent jurisdiction

(1) Circuits have unanimously upheld magistrates’ power to hear civil cases when the parties consent

(2) GOMEZ v. UNITED STATES (USSC 1989) – district courts may not assign to magistrates the duty to preside at jury selection on their behalf under catch-all provision

(3) PERETZ v. UNITED STATES (USSC 1991) – magistrate may preside over jury selection in felony trial if parties consent

(a) See p. 440 for competing opinions

d) The underlying issues

(1) The analysis of magistrate authority is distinct from that of administrative agency authority

(a) Magistrates function within Article III structure

(b) Broad array of district judge supervision

(2) “Provocative” student note at p. 441 explores expanding caseload and the role of the magistrate judge

6. Note on the Tidewater problem – not assigned
Federal Authority and State Court Jurisdiction (444-491)

7. HH’s models/theories of concurrent jurisdiction:

a) International model – each sovereign can enforce other sovereigns’ laws

b) Statutory model – unless Congress ousts states from hearing a class of cases, then the state courts have jurisdiction

(1) Contemplated by Hamilton in The Federalist No. 82 (cited on p. 445 and contained on pp. 25-27) – “the states will retain all pre-existing authorities, which may not be exclusively delegated to the federal head”

(2) Consistent with the Madisonian Compromise

(3) Clarified in Gulf Offshore and Tafflin (see below)

c) Constitutional model – state court authorization is not needed; the laws of the United States are also the laws of the states (1 union!)

8. TAFFLIN v. LEVITT (USSC 1990) – state courts may hear RICO claims

a) HH: this case affirmed the background rule
b) O’Connor (maj.): 

(1) Preliminary concepts

(a) State courts have inherent authority (i.e., are courts of “general” jurisdiction) and are presumptively competent to adjudicate federal claims (e.g., Gulf Offshore)

(b) Presumption in favor of concurrent jurisdiction may be rebutted if Congress “affirmatively ousts” the state courts (e.g., Claflin); “the presumption . . . can be rebutted 

(i) by an explicit statutory directive, 

(ii) by unmistakable implication from legislative history, or 

(iii) by a clear incompatibility between state . . . and federal interests.” (Gulf Offshore)

(2) Applies Gulf Offshore 3-part test and concludes no problems

(a) Nothing in RICO affirmatively ousts

(i) Conceded in the case

(b) Nothing in legislative history indicates Congress intended to oust

(i) Need not just any evidence of intent but, rather, affirmative and unmistakable deliberations

(c) No “clear incompatibility” “perceive[d]” between state court RICO jurisdiction and federal interests

(i) Federal courts would retain full authority for interpreting and applying the federal criminal laws (not bound by state interpretations)

(ii) State courts would be “guided by” federal decisions

(iii) State court errors would be subject to Supreme Court review

(iv) “we have full faith in the ability of state courts to handle the complexities of civil RICO actions”

(v) Permitting state court jurisdiction “facilitates” enforcement of federal rights and interests

c) Scalia (con.): takes issue with parts of the Gulf Offshore test

(1) First prong – agrees, but would require express language in the statute
(2) Second prong – partially agrees; would require implication in the text of the statute, not from legislative history

(3) Third prong – almost entirely disagrees
Note on Tafflin and congressional exclusion of state court jurisdiction

d) Foundations of state authority

(1) See The Federalist No. 82 above

(2) Challenged by Story in Martin v. Hunter’s Lessee (federal jurisdiction is “unavoidably . . . exclusive” in at least some classes of cases); see above

e) Foundations of congressional authority

(1) 1789 Act provided for exclusive jurisdiction in some cases

(2) The power of Congress to confer exclusive federal jurisdiction has never been questioned (see The Moses Taylor)

f) Congressional policy

(1) Power to (1) make federal jurisdiction exclusive and (2) tailor the scope of federal jurisdiction gives Congress many options:

(a) Exclusive state original jurisdiction [with Supreme Court review] – necessarily exclusive in cases not among the “heads” of Article III

(b) Exclusive federal jurisdiction – uniformity, expertise, greater sympathy to federal claims

(c) Concurrent jurisdiction [with Supreme Court review] – convenience and confidence (see Neuborne “self-enlightenment” theory) for litigants 

(d) Concurrent jurisdiction with right of removal – most commonly employed, but removal is generally not allowed if based on a federal defense or a federal reply to a defense

g) Identifying implied exclusion

(1) Exclusion usually results from an express congressional policy choice
(2) But the Supreme Court has held that exclusivity should sometimes be implied
(a) CLAFLIN v. HOUSEMAN (USSC 1876) (leading case) – state jurisdiction upheld; state court retains jurisdiction, notwithstanding a grant of federal jurisdiction, where state jurisdiction “is not excluded by express provision, or by incompatibility”
(b) GENERAL INV. CO. v. LAKE SHORT (USSC 1922) and FREEMAN v. BEE MACHINE (USSC 1943) – state jurisdiction denied; federal antitrust laws impliedly exclude state court jurisdiction (Court made no reference to the Claflin test)
(c) CHARLES DOWD BOX v. COURTNEY (USSC 1962) – state jurisdiction upheld; applying Claflin, Court concluded that legislative history did not indicate an intention to oust
(d) GULF OFFSHORE v. MOBIL OIL (USSC 1981) – state jurisdiction upheld; formulated 3-part test used in Tafflin
(e) YELLOW FREIGHT v. DONNELLY (USSC 1990) – state jurisdiction upheld; noted omission of any express provision and attached little weight to statement in legislative history

h) Implied preclusion and the judicial function

(1) Queries not outlined (p. 455)

9. Tennessee v. Davis (USSC 1880) – not assigned
10. Note on the power of Congress to provide for removal from state to federal courts – not assigned
TARBLE’S CASE (USSC 1872) – state courts cannot grant habeas corpus to federal prisoners

a) Field (maj.): employs a territorial theory and relies on the Supremacy Clause

(1) Concepts of federalism

(a) “the powers of the General government and of the State, although both exist and are exercised within the same territorial limits, are yet separate and distinct sovereignties, acting separately and independently of each other”

(b) “it follows that neither can intrude with its judicial process in the domain of the other, except so far as such intrusion may be necessary on the part of the National government to preserve its rightful supremacy in cases of conflict of authority”

(2) Applying the above standards, the Court concludes that the federal government has plenary power over the military and allowing a state court to inquire into the validity of a soldier’s imprisonment would interfere with such power

b) Chase (dis.): to deny such writs “is to deny the right to protect the citizen . . . against arbitrary imprisonment in a large class of cases”

c) Noted earlier in the course as an example of where the existence of lower federal court jurisdiction would be required; without federal courts, such cases would never be heard (no state jurisdiction and only Supreme Court appellate review) (p. C192)

11. Note on Tarble’s Case and state court proceedings against federal officials

a) Historical practice

(1) Not outlined, pp. 462-63

b) Constitutionally mandated exclusion?

(1) Possible inconsistency with the Madisonian Compromise

(2) Collins: historically, it was widely understood that some categories of cases would be exclusively federal and Story was only one of many who agreed with that view

(3) Redish & Woods: the Madisonian Compromise and the text of Article III notwithstanding, Congress is constitutionally obliged to create lower federal courts

(a) They reason that, since Tarble’s Case blocks state review of federal habeas corpus claims, and since the Fifth Amendment (due process) requires some forum for review, then Congress’s discretionary power to establish inferior federal courts is—at least to some degree—mandated by this Fifth Amendment obligation

c) Alternative foundations

(1) See p. 465 for queries and discussion (not outlined)

State jurisdiction in other proceedings against federal officials

(2) Mandamus

(a) McCLUNG v. SILLIMAN (USSC 1821) – state court lacked jurisdiction of a mandamus suit to compel federal land office to make a conveyance

(i) See p. 468 for reasoning

(ii) Potentially inconsistent with The Federalist No. 82

(iii) Case has been interpreted to exclude state mandamus against federal officials under any circumstance

(b) HOUSTON v. MOORE (USSC 1820) – state court had jurisdiction to try a militiaman for a violation of federal military law

(3) Damage actions
(a) Supreme Court has routinely sustained state jurisdiction in damage actions against federal officials for tortious conduct unsupported by the claimed authority

(b) CLINTON v. JONES (USSC 1997) – Court reserved the question of whether a state court could entertain an action for damages against a sitting President

(4) Actions at law for specific relief

(a) SLOCUM v. MAYBERRY (USSC 1817) – sustained state court action for replevin of cargo seized and held by [federal] customs officers, where the statutes gave no right to hold the cargo with the vessel

(5) Injunctions

(a) Currently an open issue (although dictum by the Supreme Court suggests that it would not be permitted (p. 467, n. 13))

(b) DONOVAN v. CITY OF DALLAS (USSC 1964) – state court lacked authority to enjoin a person from prosecuting an in personam action in federal district court

d) Consequences of exclusion of state jurisdiction

(1) As indicated above under Tarble’s Case, a decision against state jurisdiction could mean that plaintiff has no remedy at all against the defendant

(2) See Pennsylvania Turnpike Comm’n v. McGinnes (p. 468)

(3) It is clear that in some cases, at least, the Constitution requires the availability of some forum to provide a constitutionally adequate remedy for government lawlessness (see pp. 373-79)

12. TESTA v. KATT (USSC 1947) – state courts cannot refuse to hear federal claims, at least where similar state claims would be heard by state courts

a) HH frequently refers to Testa’s “policy angle” (Supremacy Clause)
b) Relying on Mondou (below), Court rejected state’s claim that enforcement of the congressionally-created right was contrary to the state’s policy because when Congress acted it acted for all citizens, including those in that state

c) No full faith and credit question

d) HH: case stands for 2 propositions:

(1) Non-discrimination – Congress can require states to hear federal claims, at least when such courts are already set up to hear comparable state claims

(2) Background jurisdictional rule – presumption is that Congress has mandated the result (of state jurisdiction) so long as it has not expressly said otherwise

e) HH: outcome is based on a combination of the Supremacy and Necessary and Proper Clauses

Note on the obligation of state courts to enforce federal law

f) From power to obligation

(1) Early cases at least suggested that no obligation existed

(2) MONDOU v. NEW YORK, N.H. & H.R.R. (USSC 1912) – a state court with acknowledged jurisdiction over analogous state law claims can not discriminate against federal claims based on an underlying policy disagreement with the federal statute

(a) H: CT state court must accept jurisdiction of a claim under the Federal Employers’ Liability Act 

g) The “valid excuse” doctrine 

(1) The following cases assume the state courts are competent
(2) Effectively an exception to Mondou
(3) DOUGLAS v. NEW YORK, N.H. & H.R.R. (USSC 1929) – identified the valid excuse doctrine

(a) SF: NY courts refused to hear federal claim, citing a NY statute which did not permit such an action

(b) “[T]here is nothing in the Act of Congress that purports to force a duty upon such [state] Courts as against an otherwise valid excuse.”

(4) McKNETT v. ST. LOUIS & S.F. RY. (USSC 1934) – valid excuse doctrine does not apply if jurisdiction is refused by the state “solely because the suit is brought under federal law”

(5) MISSOURI EX REL. SOUTHERN RY. v. MAYFIELD (USSC 1950) – doctrine of forum non conveniens, if applied without discrimination to all nonresidents, constitutes a valid excuse

(6)  HOWLETT v. ROSE (USSC 1990) – state’s excuse—that its waiver of sovereign immunity in comparable state actions did not extend to § 1983 actions—was discriminatory and, therefore invalid

(a) HH: Court leaves open a key question – can a state court say that it can’t enforce a federal tort? (see p. 475, n. 5

(7) FELDER v. CASEY (USSC 1988) – discrimination found (yet only mild)

h) The Tenth Amendment and related doctrines

(1) NATIONAL LEAGUE OF CITIES v. USERY (USSC 1976) (overruled by Garcia, below) – Congress could not extend certain minimum wage laws to state employees

(a) Regulation of traditional government functions involving matters “essential to [the] separate and independent existence” of the states lay beyond Congress’s power under the Commerce Clause and the Tenth Amendment

(b) H&W query whether Usery casts doubt on Testa (requiring state courts to hear federal claim in some situations)

(c) HH: stands for 2 distinct propositions: (???)

(i) Every state has a core of sovereignty in the Tenth Amendment (this prong protected by states’ congressional senators)

(ii) The right above is judicially enforceable (this prong overruled by Garcia)

FEDERAL ENERGY REGULATORY COMM’N (F.E.R.C.) v. MISSISSIPPI (USSC 1982) – upheld requirements on states in connection with a federal utility regulatory act

(d) Distinguishing Usery (which was eventually overruled by Garcia, below) and relying heavily on Testa, Court stressed that the area of public utility regulation was one that Congress could choose to preempt altogether and that states could opt to not regulate and therefore avoid the federal requirements 

(e) O’Connor (dis.): objected to reliance on Testa as “vastly expand[ing] the scope of that decision”

(i) “the power to choose subjects for legislation is a fundamental attribute of legislative power, and interference with this power . . . undermines state sovereignty”

(2) GARCIA v. SAN ANTONIO M.T.A. (USSC 1985) – overruled part of Usery but upheld congressional act

(a) Although the states are important, etc., “the principal and basic limit on the federal commerce power is that inherent in all congressional action—built-in restraints that our system provides through state participation in federal government action” (i.e., states can participated through their U.S. Senators)

(3) NEW YORK v. UNITED STATES (USSC 1992) – invalidated congressional act as outside the scope of the Commerce Clause

(a) Court ruled that Congress lacked the power to “commandeer” the states into either regulating waste disposal or taking title to it

(b) Distinguished Garcia, FERC, and Testa
(4) PRINTZ v. UNITED STATES (USSC 1997) – invalidated portion of Brady Law which directed local officials to conduct background checks on gun buyers

(a) Scalia (maj.): Congress may not “command the States’ officers . . . to administer or enforce a federal regulatory program”

(i) Distinguished Testa: the Supremacy Clause requires state courts to enforce federal law, but does not extend to other state officials
(ii) Distinguished FERC
(b) O’Connor (con.): Congress remains free to “contract out” the states

(5) GREGORY v. ASHCROFT (USSC 1991) – invalidated portion of ADEA which forbids age-based mandatory retirement

(a) I: whether it applied to Missouri state judges who are required by the state constitution to retire at 70

(b) O’Connor (maj.): “would upset the usual constitutional balance of federal and state powers”

(i) Would require from Congress a clear textual indication of its intention to upset such a constitutional balance (but see p. 478, n. 10 for other justices’ disagreement with such a “plain statement” rule)

i) Federal criminal prosecutions in state court

(1) Recent proposal to allow for it cited

j) State jurisdictional obligations and the Unfunded Mandate Reform Act of 1995

(1) Not outlined (pp. 478-79)

13. Dice v. Akron, Canton & Youngstown R.R. (USSC 1952) – not assigned
14. Note on “substance” and “procedure” in the enforcement of federal rights of action and state courts – not assigned
Review of State Court Decisions by the Supreme Court (492-655)

B. The Establishment of the Jurisdiction (492-520)

1. Development of the statutory provisions

a) The Judiciary Act of 1789 and the Amendments of 1867 – established § 25 (contained on pp. 492-93)
b) The Judiciary Act of 1914

(1) Authorized, for the first time, Supreme Court review of state court decisions that upheld a claim of federal right (was prompted by Ives v. South Buffalo Ry. (USSC 1911))

(2) Not mandatory: was to be exercised through the discretionary writ of certiorari
c) The Judiciary Act of 1916 – expanded review on certiorari by substituting it for the writ of error in some cases

d) The Judiciary Act of 1925 (see p. 494)

e) The Revised Judicial Code of 1948 – reformulated the basic provisions conferring jurisdiction to review state court decisions in 28 U.S.C. § 1257

f) P.L. 100-352 – amended § 1257 to eliminate appeals as of right and to make all state court judgments reviewable only by writ of certiorari

g) Rules of the Supreme Court – among other things, set out the procedure on petitions for certiorari; reasons Court considers include:

(1) Highest state court decision conflicts with another highest state court or with an U.S. Court of Appeals

(2) State court has decided an important question of federal law that has not been, but should be, settled by the Court

(3) State court has decided an important federal question in a way that conflicts with relevant decisions of the Court

h) 28 U.S.C. § 1257 – “State courts; certiorari”

(1) “(a) Final judgments or decrees rendered by the highest court of a State in which a decision could be had, may be reviewed by the Supreme Court by writ of certiorari – 

(a) where the validity of a treaty or statute of the United States is drawn in question or 

(b) where the validity of a statute of any State is drawn in question on the ground of its being repugnant to the Constitution, treaties, or laws of the United States, or 

(c) where any title, right, privilege, or immunity is specially set up or claimed under the Constitution or the treaties or statutes of, or any commission held or authority exercised under, the United States.”

(2) “(b) For the purposes of this section, the term “highest court of a State” includes the District of Columbia Court of Appeals.”

MARTIN v. HUNTER’S LESSEE (USSC 1816) – widely recognized as first case to establish Supreme Court’s constitutional authority to review state judgments

i) Story (maj.) (from Chemerinsky (pp. C573-74) and notes):

(1) History – provided for in the 1789 Judiciary Act

(2) Tradition – for nearly 30 years (1789-1816) such authority has never been questioned

(3) Text – if Congress did not create inferior federal courts, then Supreme Court would be powerless to review any cases; such a result surely could not have been contemplated by the Framers

(4) Policy – 

(a) Although state judges and courts are presumed to be competent, etc., the Constitution is based on a recognition that state court actions “might [nonetheless] sometimes obstruct or control . . . the regular administration of justice”

(b) Supreme Court review is essential to ensure uniformity in the interpretation of the federal laws

j) Johnson (con.): not outlined (pp. 504-06)

k) HH: most agree that Supreme Court review of state court decisions is an essential feature of federalism
(1) Opponents’ view is resilient: not “we the people” but, rather “the States”

2. Note on the attacks upon the jurisdiction

a) State resistance to § 25

(1) Between 1789 and 1860 the courts of 7 states denied the constitutional right of the Supreme Court to decide cases on writs of error from its state courts

(2) The state arguments ranged from narrow interpretations of Martin v. Hunter’s Lessee to the “extreme position” that each state has an equal right to stand on its own interpretation of the Constitution

b) COHENS v. VIRGINIA (USSC 1821) – reaffirmed Martin v. Hunter’s Lessee; Court specifically rejected the following 2 arguments against Supreme Court review of state decisions:

(1) That Eleventh Amendment and notions of state sovereign immunity barred review

(2) That review of judgments under the Court’s appellate jurisdiction was inconsistent with the grant of original jurisdiction in cases where the state is a party

c) Supreme Court review today

(1) Constitutional validity has not been seriously challenged in the contemporary era, although Brown v. Board of Education provoked attacks on the Court’s power

(2) There have been many attempts—none successful—to restrict the Court’s jurisdiction over specific subjects (e.g., abortion) (see above (pp. 350-51) for why they failed)

d) Review by lower federal courts

(1) Story’s opinion suggests that might be acceptable

(2) See 1995 bill proposing that U.S. Courts of Appeals’ decisions be deemed controlling in state court, etc.

Note on enforcement of the mandate

e) The Supreme Court’s mandate – usually a remand ordering further proceedings “not inconsistent” with its opinion (allowing state court to revisit any way it wants)

f) Mandamus to enforce compliance

(1) Deemed inappropriate so long as another review is possible

(2) DEEN v. HICKMAN (USSC 1958) – Court granted leave to file a petition for mandamus after TX court seemed to be ignoring its decisions; writ itself was never issued

(3) GENERAL ATOMIC v. FELTER (USSC 1978) – same as Deen
g) Entry of judgment

(1) State insubordination can be met by 

(a) Entry of judgment

(b) An award of execution 

(c) A remand with directions to enter a specific judgment

(2) NAACP v. ALABAMA EX. REL. FLOWERS (USSC 1964) – after 8 years of litigation and obvious state insubordination, Court refused to enter its own order

h) Remedies for violation of mandates

(1) U.S. v. SHIPP (USSC 1906 and 1909) – state sheriff allegedly lynched prisoner with knowledge that the Supreme Court had ordered a stay of execution; U.S. Attorney General charged sheriff with contempt of the Supreme Court

(2) IN RE HERNDON (USSC 1969) – state official’s disobedience of a TRO

3. MURDOCK v. CITY OF MEMPHIS (USSC 1875) – Supreme Court can review only questions of federal law and decisions of states’ highest courts are final on questions of state law

a) HH: case is a source of one of the most important doctrines – independent and adequate state ground (see below for full outline)
b) Miller (maj.):

(1) Textual argument

(a) Congress repealed the provision in § 25 which limited review to federal questions but failed to add a provision which expressly authorized review of state questions

(2) Policy arguments (from notes)

(a) Removal

(b) State deference – “it is not likely to be presumed that Congress acted upon a principle which implies a distrust of their integrity or of their ability”

(c) Distortion – rejects saying no evidence of problem (???) (see 9/25 notes)

c) Clifford (dis.): so long as a federal question is present, would grant jurisdiction to hear the whole case

d) Bradley (dis.): “If we have jurisdiction at all, in my judgment we have jurisdiction of the case, and not merely of a question in it.”

e) HH: if the Supreme Court had the power to rule on state law matters, such rulings could have one or more of the following effects, resulting in a “jurisdictional mess”:

(1) No concrete effect (i.e., advisory opinion)

(2) Binding on federal courts only

(3) Binding on both federal and state courts

(4) Binding on case before it only (no prospective effect)
Note on Murdock

f) Murdock and Reconstruction

(1) Queries not outlined (p. 519)

g) Appellate vs. original federal jurisdiction (fundamental structural difference)

(1) Original – federal courts must decide entire case, including state law issues

(2) Appellate – Supreme Court (no inferior federal court appellate review of state cases) need not decide the state law issues because—by hypothesis—the state courts have already decided the state questions (or will on remand)

h) The dissent

(1) See HH “jurisdictional mess” above illustrating how the result would be under the dissenters’ views

i) Murdock and Erie

(1) Result in Murdock should be contrasted with the Court’s conclusion in Swift v. Tyson (outlined in full below) that federal courts sitting in diversity need not follow state court decisions on issues of common law

j) “Antecedent” vs. “independent” state law grounds

(1) Not outlined (pp. 520-21); see full discussion of adequate and independent state ground doctrine below

The Relation Between State and Federal Law (521-626)

4. Substantive law

a) Introductory note: the “interstitial” character of federal law

(1) H&W observe that today federal law appears to be more primary than interstitial in numerous areas

(2) Interstitial – conceived on an ad hoc basis to accomplish limited objectives; built upon legal relationships established by the states, altering or supplanting them only so far as necessary for a special purpose 

b) FOX FILM v. MULLER (USSC 1935) – recites the independent and adequate state ground rule:  “where the judgment of a state court rests upon 2 grounds, one . . . federal and the other nonfederal . . . , our jurisdiction fails if the nonfederal ground is independent of the federal ground and adequate to support the judgment”

(1) Rephrased (from p. 524): the Supreme Court will not review a federal question when, because of a state court’s decision on issues of state law, federal review could not affect the outcome
c) Preliminary note on the independent and adequate state (“IAG”) ground

(1) Early development

(a) In decisions soon after Murdock the doctrine was viewed as prudential (no point in addressing the case if reversal will not affect outcome); but later cases ruled that it was a clear lack of jurisdiction

(b) Proper disposition is to dismiss for lack of jurisdiction

(c) Today, Court will ordinarily just deny the petition without comment

(2) Application of the rule

(a) Important to keep in mind the distinction between state law as antecedent to the federal law, and state law as independent of the federal law

(3) Justifications for the rule (from Chemerinsky, pp. C616-17, and notes)

(a) Prohibition against advisory opinions

(b) Avoid unnecessary federal constitutional decisions (Ashwander)

(c) Minimize federal-state friction

(d) Conserves Supreme Court resources for more deserving cases

(e) Ensure floor (???) (JAG: states can overprotect but not underprotect constitutional rights)

(4) State law as antecedent to federal law (e.g., Martin v. Hunter’s Lessee)

(a) Occurs when the party must first prevail on the state question before he may get to the federal question (i.e., party must prevail on both the state and federal issues to get relief)

(b) Straightforward application: if state court denies relief, Supreme Court has no jurisdiction

(c) Issue: whether the state ground is adequate to support the state judgment (see below)

State law as independent of federal law (e.g., Fox Film, Murdock)

(d) Occurs when answering the state law question is not necessary to answering the federal law question (i.e., party need not prevail on both state and federal issues to get relief)

(e) More difficult application; state court has 4 possibilities (HH tax hypo):

(i) Tax unconstitutional solely under state 

(a) Outcome would not change if Supreme Court found invalid under U.S. Constitution

(b) Disposition: dismiss for lack of jurisdiction
(ii) Tax unconstitutional under both state and federal
(a) Outcome would not change if Supreme Court found invalid under U.S. Constitution

(b) Disposition: dismiss for lack of jurisdiction
(iii) Tax valid under both state and federal
(a) The state ground cannot independently support the judgment; outcome would change if Supreme Court found invalid under U.S. Constitution

(b) Disposition: jurisdiction!
(iv) Tax unconstitutional solely under federal (without reaching state validity)
(a) Jurisdiction depends on the state court’s actual grounds, rather than on possible grounds

(b) Disposition: reverse, vacate, remand (but book says may hear the case; see p. 526)

(i) Note, however, that in these cases Court has been inconsistent (see Paschall v. Christie-Stewart, p. 526; notes within Michigan v. Long outline below)

(f) See notes from the review session for clarification

(5) The responsibility of state courts

(a) Queries not outlined (p. 527)

(6) Further problems in application

(a) Determining whether a given issue is state or federal
(b) Determining whether the state ground is indeed independent
(c) State court ambiguity as to whether the judgment rests on an independent state law ground, on federal law, or both (see Michigan v. Long below)

MICHIGAN v. LONG (USSC 1983) – when state court is unclear, Supreme Court will presume that there was no state law basis for the decision unless the state court provides a clear statement that its decision was grounded on state law

(7) Prior to this case, the Court had been inconsistent in its approach to the issue:

(a) Presumed that discussion of state law constituted an independent ground

(b) Presumed no independent ground unless express statement (this case)

(c) Refused to hear, keep on docket, and waited for state clarification (e.g., Herb v. Pitcairn, p. 539)

(d) Refused to hear, vacated, and remanded for state clarification (e.g., Paschall v. Christie-Stewart, p. 526)

(8) O’Connor (maj.):

(a) ROL: see above and excerpt from opinion at p. 530 and C633-34

(b) Primary rationales in support:

(i) Respect for the independence of state courts

(ii) Avoidance of rendering advisory opinions

(c) Plain statement rule would “provide state judges with a clearer opportunity to develop state jurisprudence unimpeded by federal interference”

(i) See also pp. 530-31 for other benefits cited by the Court

(d) State court only twice referred to its own constitution and otherwise rested its decision on the U.S. Constitution (p. 529, n. 3)

(9) Blackman (con.): declines to “fashion[] a new presumption”

(10) Stevens (dis.): purpose of the Court is to assure the vindication of federal rights; when the state court rules in favor of the criminal D (as it did in the case) and sets him free then there is no need to hear the case

(11) HH: asserts that Court reached out for jurisdiction to review a case in which a state had afforded greater civil liberties for citizens than that required by the U.S. Constitution!

Note on review of state decisions upholding claims of federal right

(12) Justice Stevens’s argument

(a) The Court should not review state judgments that uphold federal claims

(b) HH: reasons:

(i) Such cases are of secondary importance

(ii) States have the power to overprotect

(iii) More efficient for the Court to hear other cases (proper allocation of limited Supreme Court resources in light of  ever-increasing docket)

(c) DELAWARE v. VAN ARSDALL (USSC 1986) – Stevens reasserts Long argument against review

(i) SF: DE found a violation of Sixth Amendment; Supreme Court agreed but vacated the state’s reversal of the conviction

(ii) Court concluded that:

(a) As a matter of federal law, the error was harmless

(b) No “plain statement” by state that reversal rested on state “automatic reversal” rule

(c) Remand is necessary to determine, as a matter of federal law, whether error was harmless under federal standards

(iii) JAG: essentially punishing a state for providing defendants with more protection than the Constitution requires

(iv) Stevens: disposition “operates to expand . . . review of state remedies that overcompensate for violations of constitutional rights”

(a) Could have a chilling effect on states that want to provide more rights to citizens than the Constitution requires

(d) Despite Stevens’s arguments, Court has nonetheless adhered to its right to review such cases

(13) The 1914 expansion of Supreme Court jurisdiction

(a) Although review of state determinations upholding federal claims was first conferred by the Judiciary Act of 1914 (see p. 493), Stevens has distinguished this enactment as one which allowed the Court to review “Lochner-style” overenforcement of supposed federal limits on the states’ power to enact social legislation

(14) Supreme Court review to promote uniformity and protect states’ rights
(a) Uniformity rationale – a purpose of Article III, a point stressed in The Federalist No. 82, and codified in § 1257

(b) See excerpt from Bator article (p. 537) noting that the Constitution’s “limitations . . . [also] count as setting forth constitutional values”

(c) See point about important individual and collective interests (Bakke)

(15) Supreme Court review to “unfreeze” state political processes

(a) “Freezing state law” –  when a state court judgment says that the Constitution bars certain state government action (a.k.a., “freezing the political process” (see p. 538))

(i) No amendment of state law can overcome the decision

(ii) Only an amendment of the federal Constitution can change

(iii) E.g., state law allows search without PC; state court strikes down as invalid under the Fourth Amendment; state law is frozen (state cannot amend its own laws to overcome the state court decision)

(b) Conversely, if state provides more protection to citizens then state may always change the law to increase or decrease such protection

Note on ambiguous state decisions and techniques for clarifying them

(16) Possible approaches to ambiguous state court judgments

(a) As presented by Stevens’s dissent in Long
(i) Seek clarification from state court (see Herb v. Pitcairn below)

(ii) Resolve ambiguity by examining relevant state law materials

(iii) Dismiss on ground that obligation to affirmatively establish Court’s jurisdiction was not satisfied

(iv) Presume decision rested on federal ground (similar to Long majority)

(b) As stated previously, prior to Long the Court had used all of the first 3

(17) The alternative of vacation

(a) H&W suggest that vacation and remand would have better served O’Connor’s concerns in Long (respect for states; no advisories)

(b) HERB v. PITCAIRN (USSC 1945) – it is better to ask than to be told; any burden is mitigated by feeling of respect

(i) HH used this case as a class hypothetical

(c) MINNESOTA v. NATIONAL TEA (USSC 1940) – suggests that seeking clarification is most likely to avoid errors

(d) Drawback: causes delay (but H&W assert that that is not a serious problem given that Supreme Court is not a court of errors, and in view of its purposes)

(18) The meaning of Long

(a) Places the burden of clarification on the state in advance

(b) H&W note that the presumption in favor of  Supreme Court review depends on a series of “soft” requirements (JAG: inferring that it would be easy to make a case that the presumption does not hold and the Court lacks jurisdiction(???)):

(i) The state decision must fairly appear to rest primarily on federal law or be interwoven with federal law, and

(ii) The independence of the state ground must be not clear from the face of the opinion

(c) Safety valve (p. 531, n. 6): although the presumption approach obviates the need to examine state law, “[t]here may be certain circumstances in which clarification is necessary or desirable, and we will not be foreclosed from taking the appropriate action”

(19) Post-Long decisions

(a) Court has frequently used the decision to justify review (see Pennsylvania v. Labron, p. S19; but see Capital Cities below)

(b) CAPITAL CITIES v. TOOLE (USSC 1984) – vacated and remanded

(i) Entirely inconsistent with Long
(ii) H&W suggest that the different outcomes may have resulted from the different “relationship of state and federal law” in the 2 cases:

(a) Long – state and federal provisions provided independent grounds for relief

(b) Capital Cities – the possible state ground was antecedent to the federal right

(iii) Some argue that Capital Cities was an example of the Burger Court’s general aversion to exercise federal jurisdiction (see p. 540-41)

Consider 3 post-Long decisions, each similar: habeas corpus applications by state prisoners, such applications must be first properly raised in state court (procedural rule), and, therefore, state issue was antecedent to the federal issues; in all 3 there was uncertainty as to whether the state court decision refusing to reverse convictions rested on the state procedural rule or on the merits

(iv) HARRIS v. REED (USSC 1989) – jurisdiction present

(a) Straightforward application of Long
(b) Stevens (con.): expressed approval because, unlike in Long, there was underprotection in this case and therefore review is not inefficient, etc.

(c) Kennedy (dis.): disagreed in application of the Long test; “most reasonable explanation” (quoting from Long) was that the denial was due to the procedural fault

(v) COLEMAN v. THOMPSON (USSC 1991) – jurisdiction denied

(a) Refused to apply Harris even though the state order dismissing D’s appeal did not “expressly state” that the dismissal was based on D’s failure to timely raise claims as required by state

(b) Court found that the dismissal order “fairly appear[ed]” to rest primarily on state law because (1) no mention of federal law and (2) motion to dismiss [by the government] was based solely on D’s procedural defect

(vi) YLST v. NUNNEMAKER (USSC 1991) – jurisdiction denied

(a) Scalia (maj.): where the last reasoned state opinion on a federal claim rests on a finding of procedural default, there is a strong presumption, not rebutted in this case, that any subsequent state decision on the claim did not disregard the default and consider the merits

(20) Other [possible] justifications for Long

(a) Increases the number of cases eligible for review, thereby granting Supreme Court more flexibility in managing docket and selecting cases

(b) Since federal law has become primary (as opposed to interstitial), in the face of ambiguity there is a greater probability that a case was decided on federal grounds
(c) Provides a normative function – states will have greater incentive be clearer in their opinions

(21) The reaction to Long

(a) The hostile reaction to the decision has been directed less to the case’s treatment of ambiguities and more to the Court’s “intensified review” of rulings upholding federal claims

(b) Criticisms:

(i) Results in issuing opinions on delicate constitutional issues that are not necessary

(ii) Represents a result-oriented approach to jurisdictional decisionmaking

(iii) Increases risk of reversal and thus increases risk of friction

(iv) Simply the result of a “conservative Supreme Court going out of its way to fashion a doctrine that will permit it to reverse state supreme court decisions that are more liberal in protecting individual liberties” (p. C636)

(c) Support: advances federalism (see pp. C634-35)

STATE TAX COMM’N v. VAN COTT (USSC 1939) – vacated and remanded (???)

(22) State court incorrectly relied on federal law to decide a state case (???)

d) Note on state incorporation of, or reference to, federal law

(1) Compelled incorporation of federal law

(a) Queries and section not outlined

(2) The remand in Van Cott

(a) Not outlined

(3) Other examples of compelled incorporation of federal law

(a) UNITED AIR LINES v. MAHIN (USSC 1973) – jurisdiction present

(i) SF: state decision turned on constitutionality of a state rule; 2 judges ruled under state constitution, 2 under federal, and 3 dissented

(ii) Court, noting that 2 of the determining votes were premised on the federal Constitution, held that such created a federal question

(b) DELAWARE v. PROUSE (USSC 1979) – no independent state ground (and thus jurisdiction may be had) if state law incorporates federal law

(i) SF: state found search violated both the Fourth Amendment and the state constitution (parallel state constitution)

(ii) A: the Court was “convinced” that the sole basis for the state decision was its interpretation of federal law (see p. C631-32)

(c) Long-arm statutes

(i) See CA statute cited (p. 547)

(4) Gratuitous incorporation of federal law
(a) Queries whether state laws adopting federal definitions (e.g., income tax terms) or federal procedures (e.g., FRCP) should trigger federal questions

(b) H&W suggest that, in these cases, jurisdiction should be possible because—unlike in compelled incorporation—the states in these situations have chosen to incorporate the federal laws

(5) Gratuitous incorporation of federal duties
(a) In negligence actions tax law sometimes adopts federal standards

(b) There appears to be no doubt that a state decision resting on interpretation of a federal provision presents a federal question for Supreme Court appellate review under § 1257

(i) But Merrill Dow (below) suggests that rarely—if ever—will such cases be viewed as “arising under” federal law for purposes of district court original jurisdiction under § 1331

(c) Paragraph discussing the benefit of such review in these instances not outlined (p. 549)

(6) STANDARD OIL v. JOHNSON (USSC 1942) – jurisdiction present (???)

(a) From notes only:

(i) SF: state statute incorporated a federal definition

(ii) Court “explained” the federal statute and then remanded to the state for application; Court never “decided” a federal issue

(b) HH: sounds like an advisory opinion!

(7) Questions about state incorporation of federal law

(a) Queries not outlined

e) Indiana ex rel. Anderson v. Brand (USSC 1938) – not assigned
f) Note on federal protection of state-created rights – not assigned
Procedural requirements

g) CARDINALE v. LOUISIANA (USSC 1969) – jurisdiction lacking

(1) SF: D raised a federal claim; certiorari was granted; during oral argument it was discovered that D never raised the claim in any of the state proceedings
(2) Court declines to consider the appeal, noting that it “has consistently refused to decide federal constitutional issues raised [at the Supreme Court level] for the first time on review of state court decisions”

(3) A: invokes § 1257 (requiring that the issue must have been “drawn in question” or “specially set up and claimed”) and notes the following “sound reasons” for denying review in such situations:

(a) Record likely to be inadequate

(b) Important for federalism to allow state courts to have first crack

(c) Issue may be blocked by an adequate state ground

h) Note on the presentation and preservation of federal questions

(1) The sources of the rule

(a) § 1257 – see Webb v. Webb (below) for elaboration; see also p. 567, n. 1

(b) Unsettled whether the rule is a strict jurisdictional requirement or is merely prudential

(2) The governing standard

(a) “No particular form of words . . . is essential, but only that the claim of invalidity and the ground . . . be brought to the attention of the state court with fair precision and in due time.” (New York ex re. Bryant v. Zimmerman)

(b) STREET v. NEW YORK (USSC 1969) - Supreme Court not bound by state’s decision as to whether the claim was sufficiently raised

(i) Indicates that the burden is on the petitioner to show that there was proper presentation

(3) Problems in application

(a) Central difficulty: determining whether an issue raised before the Court was included in other questions presented to and decided by the state court

(b) New claims vs. new arguments

(i) YEE v. CITY OF ESCONDIDO (USSC 1992) – so long as the claim was previously raised in the state forum, party may present new arguments (i.e., arguments not made before the state courts) in support of that claim

(a) Court declined review, however, because it considered a substantive due process challenge to be a different claim not raised below

(ii) Distinction is hardly clear-cut (Eddings v. Oklahoma)

Adequacy of the state court presentment

(iii) Litigant must show “that some provision of the federal, as distinguished from the state, Constitution was relied upon” (New York Central & H.R. Co. v. New York)

(iv) Claims that say statute “violates the Constitution”—without more—will be viewed as claims based on the state constitution (New York ex rel. Bryant v. Zimmerman)

(a) JAG: inconsistent with Long

(v) Above requirements not limited to cases involving parallel constitutional provisions

(a) WEBB v. WEBB (USSC 1981) – improper presentation when litigant complained that state order failed to give “full faith and credit” to a prior judgment but failed to mention the Full Faith and Credit Clause; Court ruled that she had presented only a state issue under another Act

(4) VACHON v. NEW HAMPSHIRE (USSC 1974) – outer boundaries of proper presentation requirement

(a) SF: D in state court unsuccessfully challenged the willfulness element of the crime charged

(b) Court reviewed the case and reversed; relied on the constitutional principle that due process is denied when there is no evidence of an element of a crime

(c) Rehnquist (dis.): D never made the constitutional claim (due process) clear to the lower courts; D’s brief never mentioned the U.S. Constitution nor cited any federal cases

(d) H&W note that, since the Court no longer exercises mandatory appellate jurisdiction over state cases, a case like Vachon today could be just denied certiorari

(5) WOOD v. GEORGIA (USSC 1981) – despite the fact all justices acknowledged that the issue had not been raised, jurisdiction present

(a) SF: Court granted cert. to decide whether EPC violated by imprisoning someone who is unable to pay fines; but Court vacated and remanded on ground that there was a potential attorney conflict of interest

(b) Powell (maj.): defended its review noting that the lack of proper presentation “merely emphasize[s] . . . why it is appropriate” to take the case (lawyer who argued the case had the potential conflict)

(i) Safety valve: “there is ample support for a remand required in the interests of justice” (citing 28 U.S.C. § 2106)

(c) White (dis.): argued that Court lacked jurisdiction

(d) Powell, in Webb v. Webb (above), described Wood as standing for the proposition that “the Court has jurisdiction to review plain error unchallenged in the state court when necessary to prevent fundamental unfairness”

STAUB v. CITY OF BAXLEY (USSC 1958) – state procedure inadequate to serve as independent ground; jurisdiction present (exception to the general rule)

(6) SF: state argued that party failed to properly object to a state ordinance when she claimed that the entire ordinance violated the Constitution and that she should have identified specific sections of the ordinance as required by state procedure

(7) Whittaker (maj.): “she challenged the constitutionality of the whole ordinance and in her objections used language challenging the constitutional effect of all its sections”; asserted that the state procedure was “arbitrary”:

(a) “To require her . . . to count off, one by one, the . . . sections of the ordinance would be to force . . . an arid ritual of meaningless form”

(b) Cited state law in other contexts in support

(c) HH: state was inconsistently applying the procedural rule

(8) Frankfurter (dis.): stresses the importance of allowing states to “formulate their own procedures for bringing issues appropriately to the attention of their local courts, either in shaping litigation or by appeal” and, “so long as the . . . procedure does not discriminate against . . . federal claims . . . , this Court is powerless to deny to a State the right to have the kind of judicial system it chooses and to administer that system in its own way”

(a) HH: persuasive argument

i) Note on the adequacy of state procedural grounds

(1) Cardinale and Staub compared

(a) Cardinale – party failed to comply with a federal procedural rule

(b) Staub – party failed to comply with a state procedural rule

(2) The adequate state procedural ground and the primacy of state practice

(a) Cites Frankfurter’s Staub dissent

(b) Ordinarily (i.e., in non-Staub situations), when a state court litigant commits a procedural default, the state court will refuse to decide the federal question, and any effort by the litigant to obtain Supreme Court review will be rejected by the Court on the basis that there is an IAG—albeit procedural—precluding jurisdiction

(3) The inadequate state ground

(a) Staub is one of a small set of cases forming a limited exception to the above general rule

(b) Queries not outlined (pp. 576-77)

Due process violations

(c) ROL: if state procedural rule violates DPC—either on its face or in practice—then Supreme Court review is not foreclosed by litigant’s procedural default

(d) Unforeseeable appellate court rulings

(i) BRINKERHOFF-FARIS TRUST v. HILL (USSC 1930) – denial of due process where state court denied EPC challenge to state tax because taxpayer failed to first seek administrative relief (which was no longer available); Court reversed and remanded

(ii) HERNDON v. GEORGIA (USSC 1935) – jurisdiction lacking
(a) SF: D did not challenge constitutionality of statute until motion for rehearing, which was denied by the state court; while motion for NT was pending, state supreme court decided a case which would have negated D’s appeal

(b) A: D should have anticipated the construction of which he complained

(c) Cardozo (dis.): argued that D had given “seasonable notice” of his First Amendment claim

(e) Strict time limits for pre-trial motions

(i) REECE v. GEORGIA (USSC 1955) – due process violated when state court treated motion challenging the exclusion of blacks from jury as untimely; attorney was provided on day of indictment and D was illiterate

(ii) MICHEL v. LOUISIANA (USSC 1955) – due process not violated when D “had ‘a reasonable opportunity to have the issue as to the claimed right heard and determined by the state court’”; state procedure required objections to grand jury within 3 days of end of grand jury’s term

(a) Court seemed to equate the above “reasonable opportunity” test with meaning of due process

(f) The relationship of due process and inadequacy

(i) H&W raise the point that a state procedure which violates DPC cannot be deemed as sufficient to bar any review

(ii) Although Michel suggests that inadequacy occurs when due process is violated, the decisions do not equate the 2 doctrines (see below)

(a) E.g., no language in Staub suggests that that was the case

Nonconstitutional bases for finding state grounds inadequate

(g) Procedure is not supported by state law because it is novel or has been inconsistently applied
(i) Lack of prior precedent; novelty

(a) NAACP v. ALABAMA EX REL. PATTERSON (USSC 1958) – state procedure requiring party to seek appellate review prior to a contempt adjudication (by filing a mandamus or discovery quash petition) was inadequate to bar consideration of federal constitutional claims

(i) A: the state’s procedural ruling could not be reconciled with the state’s “past unambiguous holdings” to the contrary

(ii) A: “Novelty in procedural requirements cannot be permitted to thwart review in this Court [requested] by those who, in justified reliance upon prior decisions, seek vindication . . . of federal . . . rights”

(ii) Inconsistent application

(a) Seen when the state courts had not previously applied their stated rule “with the pointless severity” shown in the present case

(b) Seen in southern civil rights cases

(h) Procedure is unacceptably burdensome
(i) DAVIS v. WECHSLER (USSC 1923) – Holmes: “Whatever springes the State may set for those who are endeavoring to assert rights that the State confers, the assertion of federal rights, when plainly and reasonably made, is not to be defeated under the name of local practice.”

(ii) Such cases are very rare

(i) Relationship of the varying rubrics of inadequacy

(i) A procedure can “offend” more than one of the above (e.g., Staub: arguably unduly burdensome and unsupported by precedent

(4) The source of power to find state grounds inadequate

(a) Queries not outlined (p. 582)

(5) A role for federal common law?

(a) Meltzer: suggests that the inadequate state ground cases should be viewed as applying “federal common law” that places limits, in addition to DPC limits, on the freedom of states to bar federal claims on account of procedural defaults

(6) State court excuse of procedural default

(a) Not outlined (minor point) (p. 583)

Note on . . . the significance of state court discretion to excuse procedural defaults
(7) First four points of this “note” – not assigned

(a) HENRY v. WILLIAMS (USSC 1965) – suggested that state procedures could never block Supreme Court review, but HH says that the case has no progeny!

(8) State court “discretionary” refusals to excuse a procedural default

(a) Black’s dissent in Henry suggested that a state court’s failure to exercise available discretion might cast doubt on the adequacy of a procedural ground

(b) PATTERSON v. ALABAMA (USSC 1935) – Court found procedural rule supported by earlier state decisions, but nonetheless vacated, ordering the state court to “examine its powers in light of the situation which has developed”

(c) WILLIAMS v. GEORGIA (USSC 1955) – Court had jurisdiction to review where, it appears, state court acknowledged that state jury selection system unconstitutional but denied relief because motion untimely filed

(i) See notes for elaboration

(ii) Outline again from p. 588 since HH discussed extensively (???)

(d) SULLIVAN v. LITTLE HUNTING PARK (USSC 1969) – although not novel; jurisdiction upheld

(i) A: rule deemed discretionary and, therefore, could not bar Supreme Court review

(ii) Harlan (dis.): questions distinction between rules that are “discretionary” and “jurisdictional”

(e) See 10/7 notes for extensive discussion (???)

5. Application of law and fact – not assigned
Final Judgments and the Highest State Court (627-643)

6. Introduction

a) § 1257 – “(a) Final judgments or decrees rendered by the highest court of a State in which a decision could be had, may be reviewed by the Supreme Court . . .”

b) “Final judgment” – decision which “ends the litigation on the merits and leaves nothing for the court to do but execute the judgment” (Catlin, p. C597, n. 13)

7. COX BROADCASTING v. COHN (USSC 1975) – articulated 4 situations where there is “sufficient finality”; Supreme Court review available even though additional state proceedings remain

a) SF: father of rape victim brought action against news station after reporter disclosed victim’s name after obtaining information from public court documents

b) PF: trial court denied station’s First Amendment claim; state supreme court upheld that denial, but reversed and remanded on other grounds; prior to trial court re-review, station appealed to Supreme Court

c) White (maj.): Supreme Court review permissible, despite state high court remand to the trial court for further proceedings

(1) Citing Radio Station WOW, stated final judgment rule is not to be applied in a “mechanical fashion” and “departure” has been accepted in some circumstances

(2) ROL: there are 4 exceptions to the traditional final judgment rule:

(a) No doubt as to outcome of remaining proceedings (i.e., for all practical purposes the case has concluded)

(b) Federal issues will survive and require decision regardless of outcome of future state proceedings (narrow exception: if case is settled)

(c) Review is now or never (e.g., if party seeking federal review wins in the  state court on the merits of his claim then the federal issue will be mooted) 

(d) Refusal to hear right away “might seriously erode federal policy”; applies when 4 conditions are met:

(i) State courts have completed all proceedings on the federal issue and reached a decision on it

(ii) Party seeking review of the federal issue might nonetheless win on the state law grounds thereby precluding Supreme Court review

(iii) Court’s decision on the federal issue might end the litigation

(iv) There are important federal interests to be served by allowing “premature” review

(3) Court concluded that the 4th exception was applicable in this case: “Delaying final decision of the First Amendment claim until after trial will ‘leave unanswered . . . an important question of freedom of the press under the First Amendment” (HH: Court was concerned will all news agencies; wanted to prevent a chilling effect on reporters, etc.)

d) Rehnquist (dis.): 

(1) Stresses that the finality requirement is “an important factor in the smooth working of our federal system” (quoting from Radio Station WOW)

(2) Argues that, when determining jurisdictional issues, courts should ignore the merits of a case

(3) Questions the importance of this decision

(4) Asserts that the decision is in direct conflict with the doctrine that the Court should refrain from deciding constitutional cases unless “absolutely necessary” (reminds majority that father will not necessarily lose the case)

Note on the final judgment rule and the highest state court requirement

e) Evolution of the finality doctrine (most of these cases cited in Cox)

(1) § 1257 language mirrors that in the original § 25

(2) CARONDELET CANAL v. LOUISIANA (USSC 1914) – first case

(3) RADIO STATION WOW v. JOHNSON (USSC 1945) – noted that over the years the decisions developed a “penumbral area” within which non-final judgments were “deemed” final

(4) LOCAL NO. 438 v. CURRY (USSC 1963) – expanded the penumbra of finality; included cases where “postponing review would seriously erode” national policy (genesis of Cox’s fourth category)

f) The first Cox category – uncontroversial
(1) DUQUESNE LIGHT v. BARASCH (USSC 1989) – all that remained was a “straight-forward application of [the state supreme court’s] clear directive” to a state commission to set lower rates after state court rejected utilities Fifth Amendment taking challenge

(2) Under this category, finality may be affected by the parties’ procedural steps and stipulations (e.g., if a party asserts to a state court that no further evidence will be offered on remand, then party may be precluded from later doing so)

g) The second Cox category – represents the most traditional incursion into the finality requirement

h) The third Cox category – seen frequently in criminal cases where state decides federal question in favor of D and remands for NT

(1) PENNSYLVANIA v. RITCHIE (USSC 1987) – Sixth Amendment issue would not survive if review not granted immediately (full squib not outlined)

i) The fourth Cox category

(1) Embodies 2 requirements:

(a) Reversal of state court on federal issue must end the litigation

(b) Refusal to review the federal issue immediately must threaten serious erosion of a significant federal policy

(2) Range of policy issues has proven to be broad (see string cite (pp. 638-39))

j) First Amendment cases

(1) HH: Cox has frequently been read by some as a bright-line authorization to review First Amendment cases (HH disagrees)

(2) NATIONAL SOCIALIST PARTY v. SKOKIE (USSC 1977) – finality found where decision effectively would prevent party from marching during the period of appellate review “which, in the normal course, may take a year or more to complete”

(3) FORT WAYNE BOOKS v. INDIANA (USSC 1989) – Court came close to holding reviewable any interlocutory order that affects First Amendment

(a) Erosion cited: the question of possible First Amendment limits on federal and state efforts to apply RICO in obscenity cases

(b) O’Connor (dis.): relied on Flynt v. Ohio
(4) FLYNT v. OHIO (USSC 1981) – denied review though it arguably fell within Cox’s 4th category

(a) Distinguished Cox by claiming that there would be no significant erosion of federal policy by forcing D to go through trial

(5) H&W query whether, in light of Rehnquist’s Cox assertion that the Supreme Court should exercise “constitutional avoidance,” the First Amendment cases reflect a different conception of its role—one in which “judicial articulation of constitutional values is to be encouraged rather than avoided”

Finality and statutory interpretation

(6) H&W query what is left of the final judgment rule as a jurisdictional rule

(7) Other queries not outlined (pp. 641-42)

k) Finality and federalism

(1) Discusses Rehnquist’s Cox point that finality should be more strictly construed under § 1257 (review of state decisions) than under § 1291 (review of U.S. Courts of Appeals decisions)

(2) The tradition has been, however, to draw no distinction

(3) See White’s citation in Cox of Forgay v. Conrad and Carondelet Canal v. Louisiana
l) Reviewability of issues not previously reviewable

(1) Seems obvious (not outlined)

m) When to seek review: prematurity and preclusion

(1) Since the clock for certiorari petitioning runs from the date of final judgment, failure to seek interlocutory review may preclude any review if judgment in question is later deemed “final” at the earlier stage

(2) RIO GRANDE WESTERN v. STRINGHAM (USSC 1915) – partial example of above problem

(3) H&W note that, although there was no substantive injustice in Rio Grande, to follow that decision today would seem “unfair and imprudent” in light of the final judgment rule jurisprudence

n) Rehearing in state court

(1) Two detailed procedural rules cited; not outlined (p. 643)

o) The highest state court requirement

(1) May be the lowest court in state system if no higher court can hear the case

(2) Sole criterion: whether further appellate review is possible within that state

(3) PACIFIC GAS v. PUBLIC UTIL. COMM’N (USSC 1986) – Court granted review where the state supreme court declined to hear an appeal from the state utility commission 

C. Obligatory or Discretionary Review (644-655) – not assigned
The Law Applied in Civil Actions in the District Courts (656-743)

D. Procedure (656-675) – not assigned
E. The Powers of the Federal Courts in Defining Primary Legal Obligations That Fall Within the Legislative Competence of the States (676-702)

1. SWIFT v. TYSON (USSC 1842) – not assigned – held that “federal courts exercising jurisdiction on the ground of diversity . . . need not, in matters of general jurisprudence, apply the unwritten law of the state as declared by its highest court; . . . they are free to exercise an independent judgment as to what the common law of the state is—or should be” (p. 688)

a) ROL: federal common law controls the case unless there is a state statute or decision directly on point

2. Note on Swift v. Tyson, its antecedents and rise, and the intimations of its fall – not assigned

3. ERIE RAILROAD v. TOMPKINS (USSC 1938) – “Except in matters governed by the Federal Constitution or by acts of Congress, the law to be applied in any case is the law of the state.”

a) Brandeis (maj.): cited 3 reasons why Swift v. Tyson should be overruled:

(1) Statutory interpretation – Charles Warren had found prior drafts of the Rules of Decision Act which indicated that the provision excluding state common law from being the law to be applied in federal diversity cases was merely a stylistic omission, not a substantive one

(2) Problems in application – state courts persisted in their own view of the law, preventing uniformity; encouraged forum-shopping; parties would change residence and then sue to gain benefit of a federal rule; unjust that result in a case should depend on the citizenship of parties

(3) Inconsistent with the Constitution – “There is no federal general common law.  Congress has no power to declare substantive rules of common law applicable in a state whether they be local in their nature or ‘general,’ be they commercial law or a part of the law of torts.  And no clause in the Constitution purports to confer such a power upon the federal courts.”

(a) I.e., allows courts to make law in areas where Congress cannot; if Congress lacks power then the federal courts lack power 

(b) Court made clear that this third reason was paramount: “If only a question of statutory construction were involved, we should not be prepared to abandon a doctrine so widely applied throughout nearly a century.  But the unconstitutionality of the course pursued has now been made clear and compels us to do so.”

b) Reed (con.): merely disagreed with the “course pursued” by the federal courts in the case

c) See extensive HH commentary in 10/28 and 10/30 notes
Note on the rationale of Erie

d) The “first” ground of decision

(1) Not outlined (straightforward) (p. 691)

e) The “second” ground of decision

(1) H&W question the strength of the Court’s discrimination point

(2) Erie does not extend to all issues in diversity cases; federal law may still be controlling on certain points

(3) MATERNALLY YOURS v. YOUR MATERNITY SHOP (2d Cir. 1956) – state law issues arising in federal cases; Erie applies to any issue which has its source in state law

(a) With respect to a pendent state law claim in a federal question case, “it is the source of the right sued upon, and not the ground on which . . . jurisdiction is founded, that determines the governing law”

f) The “third” ground of decision

(1) Queries not outlined (p. 692)

g) The remand

(1) Not outlined (p. 692)

4. Note on the ways of ascertaining state law – not assigned

5. Klaxson Co. v. Stentor Electric (USSC 1941) – not assigned

6. Note on choice of law in cases involving state-created rights – not assigned
F. Enforcing State-Created Obligations – Equitable Remedies and Procedure (703-730) – not assigned except for case below

1. GASPERINI v. CENTER FOR HUMANITIES (USSC 1996) – Court held Erie applied in reviewing the reasonableness of a jury award (???)

a) SF: New York law standard for reviewing jury damage verdicts more rigorous than the federal standard

b) Ginsburg (maj.): concluded that the state procedural rule did not differ in its substantive objective and, given the purposes of Erie, its doctrine “precludes a recovery in federal court significantly larger than the recovery that would have been tolerated in state court”

(1) Second issue not outlined (pp. S23-24)

c) Scalia (dis.): not outlined

d) HH: federal courts construct common law all of the time

(1) Stated that the “genius” in the case is that it provides us with a test that better accommodates federal and state interests

(2) Ginsburg: the rule is both procedural and substantive

G. The Effect of State Law (and of Private Agreement) on the Exercise of Federal Jurisdiction (731-743) – not assigned
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