Civil Procedure, Fall 2004
Personal Jurisdiction
Constitutional Authority:  14th Amendment; subject to constraints of due process clause.

1.  Traditional basis for PJ?

· Presence – Pennoyer, Burnham

· Domicile/Citizenship – Pennoyer, Blackmer, Milliken 
· Consent/Appearance – Zapata, Carnival Cruise, Ireland
· Unsure if “implied consent” of Hess survives Int’l Shoe/Shaffer
· [Property]/real or intangible – After Shaffer, all assertions of power subject to min contacts test
· In rem – claims for property as against the entire world – usually minimum contacts ok
· QIR I – claims against property between specific persons (also, premises liability) – usually minimum contacts ok
· QIR II – property is simply a proxy for obtaining jx over D as in Harris v. Balk;  before Shaffer, judgment capped at value of property
· Enforcement actions – intangible prop serve as sufficient basis for PJ?  Why should wrongdoer avoid payment of his obligations by removing assets somewhere where he is not subject to PJ?  Three alternatives.
· Different lawsuit.  No jx because COA not related, different lawsuit, not enough min contacts in 2nd forum.
· Marshall in Shaffer approach.  Jx because lesser showing of contacts required in enforcement action. Plus, FFC clause makes judgment enforceable in all states.
· Brennan “continuum” of jurisdiction approach.  Jx despite few contacts, because strong interstate federal interest (integrity of the legal system at stake), convenience to D and P, need for a remedy. 
2.  If no traditional basis, move on to minimum contacts test.  First, is there a long arm statute authorizing jurisdiction?

· Enumerated Acts Statute? –  specify precise activities which bring D w/in jx
· Constitutional Max Statute? – signifies strong state interest 
· If federal court:
· Rule 4(k)1(A): Federal court in a state can exercise power whenever the state court can.   Applies in both diversity and federal question cases.  Allows federal court to piggyback on the state long arm statute of the state in which the District Court sits.  Bound by the 14th Amendment.
· Rule 4(k)(D):  Jx is appropriate in federal court when authorized by statute of the US/Federal Long Arm Statute
· Rule 4(k)2:   Long-arm for the entire country; PJ if
· Constitutional (5th amendment – due process for federal courts)
· Federal-question Jx
· No PJ in any particular state, but aggregate contacts with US sufficient
· (Basically – aggregate contacts with US)
· (Foreign corporations – can’t be US corps, bc automatically subject to jx where inc)

3.  Is assertion of power according to the Long Arm Statute consistent with Due Process/is the application of the Long Arm Statute Constititional?  Test: Defendant must have “minimum contacts [in the state]… such that the maintenance of the suit does not offend traditional notions of fair play and substantial justice.” International Shoe.   
· Specific Jurisdiction
· Minimum contacts:  Quantity and quality of contacts.  Continuous over time?  Isolated but huge state interest?
· Hanson v. Denckla:  Purposeful availment - states have quid pro quo for activities through which the defendant purposefully avails himself of the benefits and law of the state.  Unilateral action of P in bringing D’s product into the state not sufficient.
· McGee:  Sporadic contacts, continuous over time.  State regulatory interest (Cali had insurance statute)
· Worldwide:  D’s reasonable anticipation (not mere foreseeability) that a D’s product will enter a forum.   Otherwise, “chattel becomes agent for service of process.”  
· Keeton:  P not required to have minimum contacts w/forum state in order for that state to assert jx over nonresident defendant.
· Kulko:  Merely causing a non-harmful effect within the forum state without purposeful availment will not support jx, even in the face of declared state interest
· Asahi:  For portable tort q!  Defendant must intentionally/purposefully direct some activity toward the state; mere anticipation that a product will reach a forum state is not sufficient to establish jurisdiction
· Reasonableness

· International Shoe: “as long as not duly inconvenient to D.”

· McGee :convenience of D/evidence/witnesses
· Hanson: convenience; dissent: sovereign interest (will administered in Florida)
· Worldwide: Five-prong reasonableness test, focusing on sovereignty and convenience of all parties:
1.  Defendant’s convenience (not unduly inconvenient)
2.  Plaintiff’s interest in obtaining relief

3.  Forum state’s interest in adjudicating dispute (statute)
4.  Efficient adjudication 
5.  Shared interest of states in furthering fundamental substantive social policies
· Keeton: State interest (declared in statute)

· Asahi: always unreasonable for foreign component manufacturer to be subject to jx in US – fight this categorization.  Necessity for state to provide remedy against harms caused in the state.  
· General Jurisdiction 

· Totality of contacts/surrogate for traditional bases of jx

· consequences for D are severe bc can be sued based on any COA

· contacts must be “continuous and systematic,” look for de facto presence of D through totality of contacts (Perkins)
· Helicol: majority unwilling to grant gen jur when there is not a “tight fit” between the contacts & the cause of action; seems to apply Perkins more narrowly – does not look at the totality of contacts to establish gen jur, including unrelated contacts; mere purchase of goods and services not sufficient for gen jx
· Helicol Brennan: Approaches jx as a continuum.  As reasonableness decreases, look at all contacts – more.   If very reasonable, contacts matter less.  If reasonableness high (“active participants in interstate and foreign commerce taking advantage of economic benefits of the US”), then jx Constitutional.
· Reasonableness – SC has not answered the question of whether a reasonableness analysis applies to gen jur, but do it anyway.

Subject Matter Jurisdiction
· Constitution authorize jx?

· Statute authorize jx?

· Is there discretion to decline?

Diversity Jurisdiction
· Constitution:  Article III, Section 2
· Statute:  §1332, - but AC & citizenship requirements must be fulfilled
· Complete Diversity Requirement: Strawbridge v. Curtiss
· Citizenship – 
· Natural persons (§1332a)
· Domicile: Mas - Until persons acquire a new domicile, they remain a domiciliary of their last known domicile
· Residence
· Intent
· Corporations (§1332c)
· Place where incorporated AND
· PPB  - White v. Halstead 
· Nerve center – locus of decision-making activity
· Operating Assets – location of production/svcs
· Totality 
· Partnerships (Unions, LLPs)
· Citizenship of each partner or member (Carden)
· Aliens
· Article III –does not allow suits between aliens
· §1332 – deems permanent resident alien to be citizen of state in which resides
· was 1332 attempting to allow jx between permanent res aliens? - China Nuclear 
· Amount in Controversy & Aggregation – 
· Can only dismiss for failure to meet AC if shown to legal certainty that P cannot meet requirement.
· Look for state law that caps damages below $75,000
· If met at beginning of lawsuit, met throughout lawsuit
· Injunctions: Look at from either P or D’s perspective
· P v D -  P can aggregate all claims against D
· P v D + D – P can aggregate if liability is common & undivided (substantive state law)
· Pclass v D – Every P must meet AC; no aggregation of claims
· P1 + P2 v D – P’s interest must be common & undivided (substantive state law) – eg, title
· So 1367 seems to allow supp jur where one P alone does not satisfy AC (including class actions)
· But 1332, as interpreted, requires that all Ps meet AC requirement – there is a contradiction.
· Domestic Relations Exception – no diversity over divorce, alimony, child custody (Ackenbrandt)
Arising-Under Jurisdiction  
***ON EXAM: IF MORE THAN ONE COA, DETERMINE WHAT’S A STATE COA & WHAT’S A FEDERAL COA***
· There will be a state cause of action that invokes a federal or Constitutional issue (a “hybrid” COA)
· Constitutional Authority:  Article III, Section 2
· Osborn – federal ingredient lurking; no need to be in pleadings; can be possible defense
· Statute:  §1331 – 7 tests (go through all – just bc there’s a constitutional issue does not mean Smith & FN 12 automatically)
1) Mottley:  Well-pleaded complaint rule (possibly underinclusive – fed issues that come up in defense not allowed; but bright line & v clear).  
2)  American Wellworks: Sovereignty.  Cause of action arises under law that creates it.
3)  Smith:  Jx if state claim turns on construction or application of federal law 
4)  Moore:   No jx if instrastate, non-Constitutional issue
5)  Merrell Dow Majority:   Mottley test ​+ private right of action (otherwise “flouting Congress’ authority”).  Problem – need ROA for Constitutional issues too?! 
6)  Merrell Dow FN 12:  Substantiality of federal interest.  Constitutional issues are always sufficiently substantial.
7)  Merrell Dow Brennan Dissent:   Federal jx when concern about state underenforcement of federal norm.   Unifmormity of decisions.   Where a state law makes a fed law actionable, even when Congress has expressly dnied a private ROA, the increased complexity of application may even argue in favor of JX!
Protective Jurisdiction
· federal law under which case arises is the statute which confers jx (Osborn)
· that statute makes federal forum available to protect an important federal interest, even though case does not arise under federal substantive law, but under a jurisdictional statute (fictional statute from HH)
· Q: what substantive law applies?


· State law

· Federal common law – created by court
· What is the federal interest that needs protection?
· Is it a federally created entity? – no reason for state law to decide case

· Could Congress have legislated, but did not?  Perhaps did not want fed law to apply
Erie (only diversity cases; Q:  what law should apply when state claim is heard in federal court?)
1.    FRP/Procedural Rule (i.e., 28 USC), where federal rule (arguably) covers same dispute as a state law?

· applying federal rule thwarts state’s purpose? 
· Rules “aimed” at same purpose?
2.   Hanna analysis (“Collision, but federal rule applies”) 

· Constitutional Authorization - Articles I (necessary & proper clause) and III (federal courts)?  Sibbach Test – If federal rule really regulates procedure (“the judicial process for enforcing rights & duties & administering redress”), it is Constitutional.
· Really regulates procedure: regulates courtroom behavior/public funds, not primary behavior 
· Congressional Authorization.  2072, the Rules Enabling Act.  
· Hanna:  state law & fed procedural rule (  fed rule really regulate procedure? ( apply fed rule
· to hold that an “FRCP would cease to function whenever it alters the mode of enforcing state-created writes would be to disembowel either the Constitution’s grant of power over federal procedure or Congress’ attempt to exercise that power in the Enabling Act.”
· Walker:  state substantive law & fed rule ( narrowing construction of fed rule, so no conflict (“federal rule is not broad enough to cover the point in dispute”) ( state law applies

· Decision: rule 3 does not toll state statutes of limitations; it only says when the filing of a lawsuit commences; Erie controls
· Burlington:  state substantive law & FRCP ( FRCP always applies, even if intrudes upon state substantive law

· Penalties affect substantive rights, but FRCP still applies

· Ricoh:  state law & federal rule of procedure [28 USC, not FRCP] ( federal rule always applies, even if intrudes upon state substantive law

3.   Erie analysis (“Collision – and if fed procedural rule abridges, enlarges, or modifies a state substantive right as per 2072(b), then state law applies”
· York:  will applying federal law instead of state law change/determine outcome of case? ( yes? apply state law

· Problem: automatic “litmus paper” test; no reference to policy; every procedural rule can be outcome determinative
· Harlan (Hanna concurrence): state law affects primary behavior in real world( yes? apply state law 

· Cannot have two conflicting systems of law controlling people’s everyday lives

· Byrd: balancing of state and federal interests, with federal emphasis so that state law does not undermine system  ( does federal system has more compelling interests (ex: Seventh Amendment – jury trial procedure of “paramount importance” to federal system)? ( yes? apply federal rule

· policy considerations: twin aims of Erie
· discourage P’s forum shopping

· avoid inequitable administration of the laws - unfair for result of litigation to differ because it is brought in federal court

4.  Gasperini analysis (“Collision, but the rules can be made to coexist”)

· State rule that is both substantive & procedural 
· Can federal courts can give effect to the substantive thrust of the state rule without causing damage to the federal system?
· Creating federal common law of procedure
· 7th amendment:

· In Suits at common law, where the value in controvery shall exceed twenty dollars, the right of trial by jury shall be preserved, and no fact tried by a jury, shall be otherwise re-examined in any Court of the United States, than according to the rules of the [federal] common law [“shocks the conscience” standard].
· but the 7th amendment says nothing about the federal trial judge re-examining a jury verdict – not prohibited
· Gasperini decision:  Federal trial judge would re-examine jury verdict under state standard, leaving 7th amendment undisturbed.  Policy: trial judge get to re-examine in light of living courtroom context, not cold paper record
· Guided by twin aims of Erie:

· Avoidance of forum shopping

· Fair administration of the laws

· Consider:

· Distinguishing features of state & federal courts? (elected v. appointed)
· Jury – essential feature of federal courts 

· What feature of federal system has to be renounced in order to apply rule?

· Problem: creating of new federal common law procedural rules to accommodate particular state substantive laws questions the vitality of federal common law 
Pleading
Burden of pleading:  

1.  Set out elements of cause of action, as per statute
· Rule 8(a)  requires short and plain statement of a claim – system of notice pleading.  
· Gives D fair notice of what P’s claim is and the grounds upon which it rests.  
· Allows case to go to discovery.
· 8(a) states that party must plead:
· grounds upon which jx depends (if necessary)
· claim showing that pleader is entitled to relief
· demand for judgment

2.  Who has burden of proving the elements of a claim?  Tests for burden of proof:

· Negative/positive  –  P should only have to plead a positive.  Problem: Anything stated in the positive can be stated in the negative.
· Essentiality –  P should plead essential elements of claim.  Problem:  What is essential?  This is a conclusory test that only indicates how Courts have decided cases in the past.
· Probability –  Party alleging the improbable [issue] has the burden of showing it to be true.
· Access to information – Party with more access to information should have to plead issue
· Public policy  - Allocate elements in a way that postively influences social norms  Most discretionary factor.  Ex: if too many frivolous suits in an area (fraud, shareholder suits), make P plead more elements

· Enacting/enabling clause - What is part of the enabling clause does have to be pled by P; what is not part of enabling clause should be pled by D as an affirmative defense.  
3.  Can P survive 12(b)6 motion (legal standard:  taking all facts to be true, no legal relief possible?)  Did P prove all necessary elements, according to my analysis?
· Complaint merely factually insufficient?  (Does not provide facts delineating that a legal right has been abridged? – but this does not mean that relief is impossible, or that the complaint should be unconditionally dismissed)
· Courts can make reasonable inferences
· May conditionally dismiss with leave to amend under 12(b)6
· May also grant 12(e), motion for a more definite statement, if D moves for it 
· So vague or ambiguous that party cannot reasonably be required to frame a responsive pleading?

· Did P “open the door” to a 12(e) by pleading too much – ie, insufficiently pleading a defense?  Garcia v. Hilton Hotels 
· Problems: If 12(e) motions are granted too generously, discovery costs will shift onto P, increasing litigation costs for P; seems to require more than just “notice pleading” 
· “A complaint does not fail to state a claim merely because it does not set forth a complete and convincing picture of the alleged wrongdoing.”  (American Nurses).
· Complaint legally insufficient?  (Taking all facts to be true, there is no legal relief possible?)
· Grant 12(b)6 motion for failure to state a claim upon which relief can be granted

· High standard

· Must appear to a legal certainty that P can prove not set of facts that would entitle her to relief

· How to decide whether the complaint is legally insufficient:  
· Case approach: Complaint is not read very generously; court will make inferences, but will not re-write complaint.  “It is not the duty of the [court] to create a claim which appellant has not spelled out in his pleading.”  12(b)6 granted.
· Judge Dinock approach: In a system of notice pleading, Court can read the complaint in a generous way to come up with legal theory that will allow relief.
· Dioguardi approach: Follows Dinock’s suggestion.  Generous reading of complaint.  Does not dismiss on a 12(b)6; allows complaint to be amended to better reflect legal theory of relief.
4.  Discrimination pleading?

· comparable worth:  discrimination can occur within society by way of a structure that works to the disadvantage of particular groups
· Posner in American Nurses rules that comparable worth is not “discrimination” for the purposes of Title VII (federal employment discrimination statute)  - but he does not dismiss complaint because D’s discrimination may still be intentional
· Posner says discrimination:

· must be intentional, and not merely knowing participation in a system where there are wage disparities between male & female employment
· means being motivated at least in part to benefit one group at the expense of another
Discovery
· Goals: facilitates summary judgment, ends gamesmanship, encourages fair, merit-based decisions based on facts.
1.  What are the parties required to exchange? 
· Rule 26(a) – mandatory disclosure w/in 14 days of the discovery plan meeting
· Names, contact information of individuals who may testify/have information
· Documents
· Tangible things

· Computation of damages

· Insurance information
· Expert witnesses, at an appropriate time
· Parties must comply with mandatory disclosures – 26(a) – even if opponent does not; Court may sanction a party under R37 “failure to make or cooperate with discovery” if necessary and order party to comply with discovery – 37(a)2 (Comas) 
2.  What might the parties exchange in discovery?
· Current Standard of relevance:  Rule 26(b) – can only discover information “relevant to the claim or defense of any party” – so information relating to either a claim or defense is appropriate
· Narrow, technical standard
· For good cause, party can obtain permission to discovery material under old standard, “relevant to the subject matter involved in the action” – broader standard, but may be too permissive in allowing “fishing” for information and thus unfairly burden other party
· Discovery devices:
· Rule 30:  Depositions - Sworn oral testimony, party or non-party, all questions must be answered despite objections.  Problems: expensive, time-consuming
· Rule 33:  Interrogatories- Parties only, much less expensive than depositions, appropriate for technical matters that require research or careful answers.  Problems:  Limited # allowed, attorney can avoid answering questions.
· Rule 34:  Production of Documents and Things – From party or non-party.  Purpose: preserve evidence
· Rule 35:  Mental and Physical Exams 
· Rule 36:  Request for Admission -  Similar to interrogatories, but binding at trial. If party does not deny, can be treated as an admission.  Can escape from an admission only by amending the Answer.  Advantage: saves time, money; good to use at beginning of discovery to attempt to retrieve important information immediately
· §1782

· District court may order testimony/document produced for a proceeding in a foreign or international tribunal, upon request of the tribunal.  
· Intel: “tribunal” read broadly, to encompass investigative bodies; “interested person” read broadly
· §1782 Allows discovery when it would not be available in civil law countries or the EU
· Problems (Breyer dissent in Intel):  expensive – demand on public resources; possible tension between US law and foreign discovery law; documents discoverable may not even be discoverable in US proceedings; possibility of corporate warfare – corporations have relatively easy access to privileged information
Summary Judgment

Material issue of fact in dispute?  No?  No trial necessary.
1.  What are the elements of P’s claim?

2.  What are the material facts P must prove?
3.  How can movant satisfy its burden in an R56 motion?
· Adickes standard:  Movant must foreclose the possibility that P can prove a material fact of her claim.
· Celotex Renquist majority standard: 
· D need only bring a Prove-it motion.
· Movant need only inform Court that there is an issue of material fact in P’s complaint.
· Re-aligns R56 burden of proof with R50 burden of proof
· Information need not be in trial form, so long as it may be reduced to form admissible at trial.
· Discovery costs on non-movant
· Policy: Disposes easily of factually unsupported claims
· Celotex White/Brennan standard:  
· Movant cannot simply bring a “prove-it” motion; must either 

· demonstrate the insufficiency of the evidence, which would require more discovery (ex: deposition); or
· provide affirmative showing that there is an issue of material fact (ex.: proof that explcitly contradicts P’s complaint)
· Discovery costs on movant

· Policy:  Movant’s conclusory assertion converts SJ into a tool for harrassment
4.  How can nonmovant satisfy its burden, once it shifts to non-movant?
· Cannot rest on an attorney’s statements – they can never be made admissible at trial – need personal knowledge, but not necessarily affidavit – 56(e)
· point at discovery record and show why SJ motion fails – why there is no issue of material fact (Renquist would not allow this)
· request more time under R56(f)
· produce evidence not admissible at trial 
· produce evidence admissible at trial

5.  Is it early in the litigation?  Yes? ( Court may grant a 56(f) motion to allow more time to respond to motion
· Rule 12(b) – (after pleadings, pre-answer motion) – may sometimes amend complaint
· Rule 56 – SJ (after discovery) – cannot “amend” anything; case dismissed

· Rule 50 – Judgment as a matter of law, takes decision away from jury (after trial)
· Rule 56 – SJ.    
(a) P can move for SJ with or without affidavits

(b) D can move for SJ with or without affidavits

(c) If no genuine issue as to any [one]  material fact [fact essential to P’s claim], SJ will be granted in favor of moving party. 

(e) Affidavits shall be made on personal knowledge, shall set forth facts as would be admissible in evidence, and shall show affirmatively that the affiant is competent to testity to the matters stated therein.  Non-movant may not rest upon its pleadings in response to an affidavit.  Must set forth specific facts showing there is a genuine issue.

(f) Non-moving party may be granted more time to obtain affidavits, depositions, or discovery in response to motion for SJ.

Res Judicata (claim preclusion) –Main idea: claims merged into prior judgment & barred from relitigation because could have been litigated or were litigated in F1.
· Requirements:
· Same claim – transactionally related (Rush)
· Could have been brought in F1?  ( No?  Court of limited jx?  No RJ
· F1 Admin hearing?  ( Possibly no RJ
· Mutuality – same parties or their privies
· Basic rule: if parties not bound by judgment, cannot reap benefits of lawsuit
· Privity: legal conclusion.  Look to substantive law.
· Multiple potential Ds – not required to bring all claims against Ds
· Multiple potential Ps – need not join together
· RJ for D? ( mandatory counterclaim in F1?  Yes?  RJ
· Valid final judgment “on the merits”
· 12(b)6 , default, summary judgment – on the merits
· F1 must have had PJ for judgment to be valid – no RJ for default + collateral attack
· SMJ almost always on the merits
· Exceptions:
· Rule 60 (relief from judgment b/c mistake in F1)
· Two-disease rule (asbestos)
· Continued discrimination
· Note: always look to substantive law of F1 state to determine preclusive effects of judgment!
· Policy Rationales:
· Judicial economy
· Preventing inconsistent judgments
· Individual repose

· Joinder ruels are permissive & parties should take advantage of them

· Con: replication of mistakes
Collateral estoppel (issue preclusion) – Main idea:  Did P have full and fair opportunity to litigate issue in prior lawsuit?
· Requirements:

· Identical issue (narrow reading of issue in F1 – Cromwell)
· Actually litigated (no “could have been raised”) 
· look at record (pleadings, motions, discovery, trial transcript or pre-trial order, judge’s instructions, etc.)  Evidence must have been presented to a fact-finder.
· Admin proceedings – full & fair opp?  Procedural differences?  Burden of proof?   
· Motivation to litigate?  
· So a default judgment does not have issue preclusive effect.  
· Actually decided & Essential to the judgment
· If general verdict, do not know how actually decided (Russell v. Place), cannot determine if essential to judgment 
· If special OR general verdict and still 2 or more possible grounds for relief / disjunctive basis for relief  ( issue not essential to judgment, even if decided (  Rios
· Mutuality

· D1 v D2 – look to actual adversarial relationship between the parties (RS 2nd of judgments).  ( Cross claims?  Full and fair opp to litigate?
· Narrow exception: Indemnity anomaly

· Party in 2nd lawsuit who can be indemnifed by a party in the 1st lawsuit can defensively use the judgment in the first lawsuit by raising the defense of preclusion.  This prevents D in F2 from losing his right of indemnification, should D be found liable, and prevents inconsistent judgments.  Furthermore, it is fair, because the parties (though not deemed to be in privity with each other) had a close financial relationship as regards the transaction that brought litigation.
Rationales:

Judicial economy

Fairness

Prevents inconsistent judgments (different decisions on the same issue)
Making sure that mistakes in F1 are not magnified (justification for narrow reading of issue)
Nonmutual Collateral Estoppel (issue preclusion) 
· Defensive:  (Blonder Tongue) 
· Defendant is always the new party.  
· Party against whom preclusion is alleged must have been a party in FI.  F1) A v B; F2) A v C.  
· DNMIP raised as a defense.  
· Rationale: prevent defendant shopping & inconsistent judgments.  
· Offensive:  (Parklane) 
· Plaintiff is always the new party.  F1) A v B… F2) F v A. 
·  New P uses prior judgment against D “offensively.”   
· This type of collateral estoppel is discretionary

· Unforeseeable to D that issue would arise later? ( deny 
· No incentive for D to litigate?  ( deny 
· Problems
· may encourage “wait and see” behavior in some instances;

· on the other hand, the D may actually want to join in earlier lawsuit because of practical considerations (time, money).
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