Civil Procedure Outline 2004

1) Personal Jurisdiction
a) In-Personam Jurisdiction

Approach: Has legislature authorized the court to act via a statute? If so, is that statute constitutional?

i) Pennoyer v. Neff, Traditional Approach
(1) Issue: was ownership of the land enough to allow Oregon to assert jurisdiction over Neff? The court ruled that property must be attached at the commencement of the suit to allow jurisdiction.

(2) Territoriality Approach – 3 traditional basis:

(a) Presence, based on service of process = General Juris

(b) D is domiciled in forum = General Juris

(c) Property attachment before case = Notice and Assertion of power.

(d) Assent to jurisdiction

(3) Exceptions:

(a) Marriage – Personal Status

(b) Business Clause – State can force a business to appoint  an agent for service of process

ii) Milliken v. Meyer – Domicile

(1) The difference between resident and domicile is that domicile is the place you intend to return to. (Home State)

(2) The Court held that a person is subject to personal jurisdiction in their domiciliary state.
iii) Hess v. Pawlowski [ Hess, PA Citizen, in car accident in MA. MA has implied consent]
(1) Court expands territoriality to include legal fiction of implied consent.

(2) Personal jurisdiction can be waived.

(3) Consent is only with regards to specific jurisdiction

(4) Statute indicates State’s interest in regulating traffic laws. Greater power to regulate includes allowing consent.

iv) International Shoe [DE Corporation is contesting the jurisdiction of WA court to compel them to pay taxes. They claimed that they do not conduct business in the State so should not have to pay.]
(1) Functional test – “such minimum contacts with forum so that exercise of jurisdiction does not offend traditional notions of fair play and substantive justice.”

(a) Contacts – “of substantial nature” – is “presence”

(i) Continuous and systematic actions give rise to cause of action.

(ii) Continuous and systematic do not give rise to cause of action

(iii) Isolated and sporadic contact that gives rise to cause of action

(iv) Isolated and sporadic that does not give rise to cause of action

(b) Fairness – incorporated in the test is the idea that the contacts should demonstrate that the defendant benefited from the forum state.

(c) Separates the concepts of power and notice.

(d) Does not overrule Pennoyer; merely adds that contacts can replace presence if presence does not exist.

v) Long Arm Statutes

(1) Specific Act – the Court asserts jurisdiction if the Δ commits one of the acts listed in the statute

(2) Constitutional Max – The Court can assert jurisdiction to the extent of the Constitution.

vi) McGee [TX Corporation takes over the contract of another company. The only contacts with CA (forum state) is this one insurance contract. Contacts consisted of sending policy to CA and receiving payments from CA. ILI did not have to continue the CA policy.)
(1) Isolated Contact gives rise to cause of action.

(2) CA Specifc Act Statute provides statutory basis. (Unauthorized Insurer Act)

(3) Two Part Test

(a) State Sovereignty – If the State shows a strong interest in regulating behavior

(b) Convenience – as long as forum is not unduly convenient to Δ.

(4) Expanded personal jurisdiction – contact with state is much weaker than in international Shoe.

vii) Hanson [Argument over inheritance. Mrs. D appointed trust in Delaware. Will said that estate would go to two daughters and trust would go to third. Dueling lawsuits over validity of trust appointment.]
(1) Florida lawsuit – Trust is not valid. More money for the estate.

(2) Delaware Lawsuit – does the FL judgment have preclusive effect?

(3) Issue before Supreme Court: Does FL have PJ over indispensable party (Delaware Trustee)?
(a) Hanson adds an additional prong to the McGee test – Purposeful Availment

(i) Did the Δ purposeful avail himself of the benefits of the forum state?

1. Unilateral action by P is not enough.

(b) Convenience is determined once minimum contacts are satisfied.

(c) Justice Black dissents, focuses on McGee stress of sovereignty.

(4) Holding – Trustee did not avail himself of FL law and therefore no jurisdiction over him. 

viii) World Wide Volkswagen [NY family, moving to Az, buy an Audi and it explodes in OK. Products liability case in OK (convenience of P)]
(1) World Wide takes the Hanson approach over McGee
(i) Modifies “purposeful Availment” to look for affiliating circumstances.

(ii) Δ must reasonably anticipate being amendable to suit in forum state.

(2) World Wide Test:

(a) State Sovereignty

(i) Rooted in Hanson and Pennoyer – purposeful Availment is demonstrated by in-state contacts

(b) Convenience

(i) Rooted in McGee

(ii) Five Prong Analysis:

1. defendant’s convenience

2. Plaintiff’s convenience

3. State Interest

4. Efficiency of Interstate resolution

5. Interest of several states

(c) Brennan’s Dissent – OK should have jurisdiction because convenient to π and not unduly inconvenient to Δ .Must determine a balance between contacts and convenience.
ix) Keeton [libel suit against magazine. Only in NH did statute of limitations not pass. The only connection to the state was the sale of the magazines]

(1) The sale of magazines in the state constituted affiliating circumstances and therefore there is minimum contacts. 
x) Kulko [Dad sends his kids to live with their mother in CA. Mom wants to sue for more money in CA]
(1) Issue: Is sending the kids to live in CA considered purposeful Availment?

(a) State interest exists – kids are entitled to benefit from State law. Policy Argument.

(b) Not too inconvenient

(c) Court says no jurisdiction because affiliating circumstances were unrelated to cause of action.

xi) Asahi [two foreign defendants. Stream of commerce case. Is mere awareness that product will end up in forum enough for jurisdiction?]
(1) Plurality says NO JURIS but disagreements over why:

(a) Everyone Agrees: CA is very inconvenient forum

(b) O’Conner – Need to reasonably anticipate PLUS additional contact (specific adaptation to the forum state)

(c) Brennan – contacts exist if put product in stream of commerce and “reasonably anticipate” they will go into forum state. He feels there was purposeful Availment but no convenience. 
(d) Stevens – if so inconvenient, no need to look at minimum contacts

(e) Scalia – only look to convenience once minimum contacts are established. 

xii) General Jurisdiction: If Δ’s contacts are so pervasive with forum PJ exists even when the cause of action is unrelated to the contacts.
(1) Generally, General Juris exists where individuals live or where corporation is incorporated. Also can have General Jurisdiction based on many contacts with forum.

(2) Why have General Jurisdiction?

(a) Sovereignty for States to control within their borders

(b) Reciprocity – get benefits from forum then you can be sued there.

(c) Individual Rights – your on notice that you can be sued

(3) Perkins [Mining Co moved to OH because Phillipines were occupied by Japs.]

(a) Court institutes an Ad Hoc Balancing test

(4) Helicopteros [foreign corporation had many contacts with TX]

(a) Court felt that the contacts were unrelated to the claim. No General Jurisdiction.

(b) Brennan Dissent: Look for unrelated contacts in addition to related.

(c) Rule: Ad Hoc Balancing Test, but mere sales is not enough.

b) Jurisdiction Based on Property: In Rem and Quasi in Rem

i) In Rem – court adjudicates against the whole world

ii) Q-I-R

(1) Jurisdiction to adjudicate rights of property against specified parties

(2) Jurisdiction to adjudicate claims unrelated to the property. Recovery is limited to the property.

iii) Harris v. Balk [issue of Harris’s debt to Balk]

(1) Allowed attachment of intangible property, the debt, based on Q-I-R 2

iv) Shaffer [shareholder derivative suit regarding stock certificates but Q-I-R 2 because ownership of the certificates is not the issue]

(1) Where is intangible property located?

(2) All assertions of jurisdiction are subject to minimum contacts test – unfair to allow jurisdiction if in personam jurisdiction would not be allowed.

(a) Property is a sufficient minimum contact if the suit is about the property (In Rem and Q-I-R 1)

(b) No clear state interest and so even if minimum contacts is met it may not be enough.

(3) Dissent: DE has interest because it is a DE Corporation. Corporate directorship is implied consent and purposeful Availment.

(4) Limited Appearance – come in only to challenge Quasi in Rem Juris. If you lose, jurisdiction only to the extent of the property.

v) Burnham [father shows up to CA and while he is there he is served for occurrence in NJ]

(1) Scalia – traditional basis for Jurisdiction still exists –Presence = General Jurisdiction

(2) Brennan – Must apply minimum contacts – during vacation in CA, he engaged in many state benefits to establish General Jurisdiction.

(3) Transient Jurisdiction is still viable.

c) Consent Jurisdiction

i) Forum Selection Clauses

(1) M/S Bremen v. Zapata [forum clause between corporations]

(a) Supreme court said they are valid for efficiency of doing business

(2) Carnival Cruise [Shutes bought ticket, on ticket it said that suit must be brought in FL]

(a) Court says there is jurisdiction because consumer get benefit of bargain

(b) However, forum must be reasonable.

d) Federal Courts and PJ

i) Per rule 4k-1a, fed jur piggybacks on state jur.

(1) Constitutional Authority is 14th Amendment

(2) Look for defendants contacts with the state

ii) Rules 4k-1(b,c,d) involves special circumstances, Federal Statues that have their own service of process rules

iii) 4k-2 in certain situations, if defendant is not subject to juris in any state forum. Federal Jurisdiction if claim arise out of federal law.

(1) Constitutional Authority is 5th Amendment.

(2) Look at contacts with the entire US

e) Service of Process of Property in Federal Court

i) Rule 4(n) (1)

(1) Piggybacks the state’s assertion of power over property

(a) In Rem jurisdiction

ii) Rule 4 (n) (2) 

(1) Allows seizure of property when assets are found in forum and jurisdiction over the person cannot be obtained

(a) Q-I-R 2

f) Internet Jurisdiction

i) Gator v. LL Bean

(1) Three types of contacts

(a) Passive sites – websites that only provide information. Not sufficient for jurisdiction

(b) Active Sites – Provides information and allows you to make purchases. Very robust contact. Establishes Presence

(c) Interactive Site – middle of the scale.
(2) Court held that contacts with the state represented doing business with the state and not in the state.

(3) District Courts Test 

(a) First establish presence

(b) Then look for systematic and continuous substantial contacts.

(i) This is different than Helicopteros test.

(4) Factors to be considerd on Appeal:

(a) Should there be a special internet test

(b) Is there a necessity for substantial contacts

(c) Do we differentiate b/w business with and business in

(d) Is General Jurisdiction subject to a reasonableness inquiry

2) Subject Matter Jurisdiction

a) Why have federal courts?

i) Federal Enforcement of National Goals, avoid state hostility

ii) Uniformity

iii) Expertise – administrative goal

b) Diversity Jurisdiction  - Ability of a federal court to hear a state law claim. 

i) Constitutional Basis - Article III Section 2 says that a federal court may hear a claim b/w “citizens of different states”. 

ii) Statutory Basis – 28 U.S.C. § 1332

iii) An individual litigant does not have the ability to waive the court’s subject matter jurisdiction.

iv) Requirements:

(1) Diversity of Citizenship

(a) Complete Diversity Rule – Strawbridge 

(i) There is no diversity if any Plaintiff is from the same state as the defendant.

(b) Individuals – Citizenship is in the State of Domicile

(i) Mas v. Perry – two part test

1. Residence in State

2. Intent to make it a permanent home, if transient then state of last domicile

(c) Corporations – can be citizens of more than one state

(i) Any State of Incorporation (usually only 1)

1. For a partnership, any state where a partner is a citizen

(ii) Principal Place of Business

1. Three Tests

a. Nerve Center – where corporate decisions are made

b. Operating Assets – manufacturing center

c. Totality – use headquarters unless all activities are in a different state.

(d) Alienage Jurisdiction – permanent residents are citizens of the state they reside - § 1332- c- 2 

(e) Domestic Relations Exception – Ankenbrandt excludes cases of family matters.

(i) Majority says that 1332 does not authorize it

1. History of ecclesiastics

(ii) Concurrence says that authorized but abstained from using

(f) Assignment - § 1359 deals with assignments made to create diversity

(i) If made for legitimate business purpose, use citizenship of assignee

(ii) Court can ignore parties that are not really in interest - Pete Rose case.

(g) Representatives – use citizenship of party actually in interest (Minor, Estate).  

(2) Amount in Controversy

(a) Monetary Floor for diversity jurisdiction – amount must exceed $75.000.

(b) P must make a good faith assumption – to win D must prove to a legal certainty that amount cannot be met.

(c) If verdict is < $75,000.01 than P may face sanctions (lawyers costs)

(d) Injunctions – may look at either the view of P or D. As long as one of them value it at > $75,000

(e) Aggregations

(i) Can aggregate all of P’s claims against D – including non-related claims

(ii) If many P’s have a shared interest ( aggregate total of all claims. If no shared interest, each must satisfy amount requirement

(iii) Class actions – each P must meet requirement individually.

c) Federal Question Jurisdiction

APPROACH: 1 – Would FJ be constitutional? (Osborn “Ingredient Test”)

     2 – If yes, had Congress, in § 1331, conveyed jurisdiction over this type of case?

i) Constitutionality – Art III sec 2 says that any case that “arises under law”.

(1) In Osborn, the Court ruled that the constitution allows for jurisdiction if:

(a) Federal question is an “ingredient: of the cause of action.  If it is lurking in the background, even if it did not come up yet, the jurisdiction is constitutional.

(i) The Court was afraid that the State’s will deny a federal right and so it wants to ensure a federal forum for any federal issue.

ii) Statutory Basis – Because Art III is not self-executing.

(1) 28 U.S.C. § 1331 – tracks the language of ART III. However, the courts have not interpreted it as broadly.

iii) Mottley [P is given a lifetime pass to ride railroad as a settlement of a claim. Congres makes those passes illegal. P sues to honor pass. State Law claim (breach of contract) that incorporates a federal ingredient (Statute). The Statute was raised as a defense by Railroad]

(1) Rule: Well Pleaded Complaint
(a) The federal issue must be raise in the Plaintiff’s compliant.

(b) If it is raised by the defendant, no jurisdiction even if the case will eventually be determined by the federal issue.

(c) This is an under-inclusive rule

iv) American Well Works [Holmes Test: To figure out whether Mottley test is met, need to look at the sovereign that created the cause of action- Sovereign Rule]

(1) Test is useful to determine where there is jurisdiction but not where there isn’t.

v) Smith [P claimed that federal bonds were unconstitutional and sues Kansas city because they D is not allowed to invest in “invalid” securities]
(1) Construction of a Federal Law Test – if the case will turn on the construction of a federal law, there is federal jurisdiction.
(2) Cause of Action was based on State law – would fail American Well Works test.

vi) Moore [KY Employer Liability Act foreclosed D from raising defenses of comparative responsibility if D is in violation of federal safety standards.]

(1) State law claim that incorporates a federal standard.

(2) Court says there is no federal jurisdiction – Appears to contradict Smith.

(a) Could be reconciled by saying that Smith was a constitutional issue while Moore is only concerning an individual employer.

(b) Better Argument: ART I Sec 8 shows Federal interest in regulating interstate commerce. 

(i) Smith – interstate (federal right to sell bonds) = Jurisdiction

(ii) Moore – intra-state = No Jurisdiction

(iii) Merrell Dow – intra-state with a stronger federal interest

vii) Merrell Dow [P sued for damages based on a state tort law. Tried to prove negligence per se by showing that D violated FDA standards.]

(1) Issues:

(a) Federal Law creates substantive right but doesn’t authorize P to sue.

(b) How do we define the Smith test
(2) Rule: If no private right of action ( no federal jurisdiction.

(3) FN 12 – Balancing test – look at nature of federal interest at stake and balance against state interests.

(a) Ask whether this COS needs to be enforced by a private right of action or could the agencies handle it

(4) Brennan’s dissent – Would overrule Moore, this case should be a basic application of Smith.

3) Erie Doctrine – Choice of Law

a) Question of which law should a federal court sitting in diversity apply?

i) History:

(1) Judiciary Act of 1789 – said that unless the constitution, acts of Congress or treaties provides differently, the Court should follow State Law.

(2) Swift v. Tyson – “state law” only means statutes and local rules but not state common law. Federal Courts should be free to develop their own General Law.

(a) No Uniformity

(b) Forum shopping – creating diversity

(c) State Domain was becoming federalized

(d) Constitutional Problem – There is no authority for Federal Courts to create “Federal General Law”.

ii) Erie RR v. Thompson [man walking on side of train, gets his hand knocked off. 
(1) Twin Aims of Erie:

(a) Stop Forum Shopping

(b) Promotes state interest in uniformity of laws

(2) Says that Swift is unconstitutional

(3) Redefines the Rules of Decision Act.

(4) Rule: In a diversity case Federal Court must apply substantive law of the State in which they sit.

(5) Reed’s Concurrence – does not want to make this a constitutional issue; rather just defines “laws” to include common law.

iii) Guaranty Trust v. York [does FC have to apply state statute of limitations or can it apply equitable “laches” doctrine?] Held that Court had to follow State SOL.

(1) Some State procedures are considered “law” under the RDA when they are “Outcome Determinative”. – overly liberal test of if the result would be different.

(2) Furthers Erie based on Twin Aims

iv) Byrd v. Blue Ridge [does FC have to follow state rule regarding judge/jury determinations. Seventh Amendment not required in all States]
(1) Not outcome determinative because judge and jury can decide the same way

(2) Rule: Must apply State law if it is bound up with rights and obligations. 
(a) State substantive rules

(b) With procedural rules if they are outcome determinative unless:

(i) Must balance federal independence vs. Uniformity goals of York.

v) Post Byrd Erie Analysis

(1) Clearly substantive law – bound up with rghts and obligations created by state law ( Apply State law (Erie)

(2) Matters of Form & Mode (procedure) where applying separate  rule would affect outcome ( Apply State law (York)

(3) Matters of procedure where applying seperste rule would likely affect the outcome BUT important federal countervailing considerations ( apply federal law (Byrd)

(4) Matters of procedure where applying separate rule is unlikely to affect the outcome ( apply federal law

vi) Hanna v. Plumer [service of process, MA requires in hand, federal allows left at home Rule 4 – D- 1]

(1) Modified the OD test – not every difference b/w State and Federal procedural rules will lead to forum shopping. Rules that don’t are not outcome determinative (Service rules)

(2) Rule: if there is a FRCP on point which clashes with state law, apply federal rule.

(a) This is because of the Rules Enabling Act. § 2072-a allows the Court to create rules of procedure. §2072-b says as long as they don’t abridge or modify State substantive rights.

(b) Sibbach Test – if a Rule “really regulates procedure” then it is proper under the REA.

(i) Broad Test – arguably procedural

(c) Even if it is procedural, it may be invalid if it abridges a right                   (§ 2072b)

(d) Hanna analysis is only regarding FRCP but is expanded to any federal issue (title 28) in Ricoh

(3) Harlan’s Concurrence: if the State rule affects people’s primary behavior you must apply the State law.

vii) Walker v. Armco Steel Corp [OK State law says an action must be commenced within two years. Conflict between FRCP 3 – action commences at the time of filing- and OK rule – action commences at service.]

(1) Court says that state tolling statute is substantive. Fed Procedure ( State Substantive. Conflict between rules

(2) Rule: Read FRCP narrowly to avoid a conflict and apply State law.

viii) Burlington [Alabama law is that losing appeals add penalties to judgment. Federal rule 38 only applies penalties to frivolous appeals]

(1) Court does not use narrowing approach of Walker and applies Federal Rule per Hanna.

ix) Stewart Organization v. RICOH [State resistance to venue transfer v. 28 USC 1404 and 1406]

(1) Expands Hanna rule to any federal procedure Statute (Title 28)

(2) Ask if “really regulates procedure”

(3) Only judicially created rules (like forum non) do not fall under this analysis.
x) Gasperini v. Center for Humanities [photographer lends slides to center. Jury awards $1500 per slide. Δ moves for remitter under Rule 59. Court may review in accordance with the Seventh Amendment. Does NY 5501 conflict with Rule 59 when determining the standard for review of a jury’s verdict?]

(1) NY Standard = “materially deviates”

(2) Federal Standard = “shock the conscience”

(3) NY standard is substantive so district court should follow it in accordance with Erie.

(a) Court of Appeals can then review that decision on the more deferential federal standard

(4) Finds a procedural way to avoid a conflict

(a) Not like Hanna.

(5) This is a creation of Federal Common Law – legal and not Federal General Law

4) Determining State Law

a) How do courts know what the State law is?

i) Traditionally – followed any State Court decision, regardless of level
ii) Newer Approach – try to figure out how the Court will decide.

(1) Can lead to federal creation of State Common Law

(2) Increases likelihood of forum shopping

iii) Alternative – State Certifications

(1) Advisory Opinion

iv) FC can decline to hear a case if the State law is novel.

5) Pleading

a) Written documents exchanged by parties before trial – Rule 7A
i) Complaint – filed by π

ii) Answer – filed by Δ

iii) Reply – cross-claims, counter claims filed by Δ

b) Pleadings set forth facts; motions challenge the legal/factual sufficiency of the pleadings

c) Question – what needs to be included in the pleading?

i) FRCP require “notice pleading”

(1) Allows π opportunity to have their case heard

(2) Move along litigation

(3) Tries to prevent frivolous claims

ii) Rule 8 – “short and plain statement”

iii) Dioguardi v. During [π claimed that Δ improperly refused to allow him to enter into the public auction to reclaim is seized property. He also claims that some of the property disappeared.]
(1) The Court ruled that although the complaint was difficult to understand, it was factually sufficient for Δ to have notice of the claim. 

(2) Π does not have to plead the legal theory, only enough facts to show that there is a legal theory for recovery.

iv) Factually insufficient Claims – if a claim does not have enough facts, the π should be given an opportunity to amend the complaint.

(1) Sufficiency turns on the substantive law.

v) Case v. State Farm [π worked as an independent agent fro three insurance companies. He was fired when he decided to run for public office.]

(1) Different Approaches to Judicial Role

(a) Case (Cameron) -  Counsel must come up with legal theory, court must stay out of it.

(b) Rosen v. Texas Co (Dimock) – The court can read the complaint in a generous way. Goes out of his way to read complaint as a narrative for a viable legal theory

vi) Garcia v. Hilton Hotels International [Garcia alleges that his boss slanderously spoke about him twice]

(1) Rule 12 (e) motion – complaint is so insufficient that Δ is unable to provide an answer

(2) Allocation of Pleading

(a) Affirmative Approach – a party should not have to prove a negative

(b) Essential Approach – a party must plead anything that is essential to its claim

(c) Probability – the party pleading the improbable has the burden of showing it to be true

(d) Public Policy – Allocate burden in a way to promote the social norms that we wish to further

(i) If police brutality is a problem we wish to solve, we will make it easier for π to get into court

(ii) Policy is the most discretionary factor a judge has

(e) Access to Proof – The party with the best access to the facts should have the burder

(i) Burden Shifting – π has the burden at pleading but at discovery the burden shifts to the Δ.

(3) General Rule: where an exception to a statute falls within the enabling clause, the party relying on the exception to plead his case must show how his case falls under the exception. If it is not in the enabling clause, it the other party would raise it as an affirmative defense.

(4) American Nurses [claim that State employer is discriminating against women.]

(5) It is possible for a π to plead so many facts that they will plead themselves out of court.
(6) Rule 12 (b) (6) – Motion to dismiss for failure to state a claim

(a) If D has burden to prove and fails to prove it, will P be ab;e to move fro a directed verdict? –Rule 50

(i) No. P does not win just because D fails to raise an affirmative defense. 

(b) Some Rule 12 (b) motions are waived if not brought up immediately

(i) PJ, venue, form, service of process

(c) 12 (b) (6) – says assuming all π’s allegations are true there is still no legal grounds for the claim

6) Discovery

a) If case survives motion to dismiss ( discovery

b) Point of discovery is no 11th hour surprise

i) One goal is to encourage decision on the merits

ii) Preserves evidence that may be lost

iii) Streamlines cases and settlements

c) Rule 26 is the guideline for discovery
i) R. 26 (a) – Mandatory disclosures

(1) Initial Disclosures:

(a) Name and address and Telephone (if known) of any person likely to have discoverable info that disclosing party may use to support claim

(b) Copy of or description of any documents, data compilations or tangible thing

(c) Damages

(d) Insurance

(e) Provides certain exceptions to the mandatory disclosure rule

ii) R. 26 (b) 

(1) Old rule said “any matter not privileged that is relevant to the subject matter. New Rule says “any matter not privileged relating to claims and defenses”.

(a) Some courts still allow discovery under the old standard.

(b) Even if the new standard is followed, a party can still request the court to allow other discovery in.

iii) Methods of obtaining information:

(1) Deposition – rule 30

(a) Oral questions given under oath.

(b) Available against a party and a non-party

(c) Conducted under private auspices

(d) Party gives notice, private stenographer, asks questions

(e) There are methods available to summon the court.

(i) Federal judges are reluctant to intervene in deposition disputes

(f) Only allowed one day for 7 hours

(i) Can be extended for good cause

(g) A witness must still answer even if the lawyer objects

(2)  Interrogatories – Rule 33

(a) Can only be propounded to a party

(b) Some judges refuse to look at these for summary judgment

(c) Might be preferable in a situation that you want party to research

(i) A particular part of defendant may not know but the entity should know.

(ii) Depositions can get this info also but it may take multiple depositions

(d) Or when you want info out of a lawyer rather than out of a party

(i) You may want those answers in writing

(e) Also in technical information

(i) Clearer in written answer

(f) Cheaper to do an interrogatory than a deposition

(i) In old days you could write a 12 sub-part interrogatory. These days the ’93 amendment limits the availability and number of sub-parts that can be used.

(3) Rule 34 production – any material thing

(a) Examining hard drive, inspect lake, examine email

(b) In the start of any litigation, should find out about document destruction policies and get that process stopped.

(4) Physical or mental examination – Rule 35

(a) Only for parties

(5) Request for Admission – Rule 36

(a) Set of questions asked to the other side, answerable under oath asking to admit matters of fact.

(b) Sounds like interrogatories, but are binding at trial

(c) Can only escape admission by amending

(d) Often treated like pleadings
iv) Sanctions for failure to fulfill discovery obligations – Rule 37
(1) The courts can sanction a party for not meeting the mandatory requirements

(a) Could sanction with money or with an admission of facts not supplied

v) Comas v. United Telephone Co

(1) Parties agreed to supply copies of all documents

(2) The court ruled that although the rule only requires notice of the existence of the documents, since they agreed to give copies they must.

(3) The court also discusses the possibility of sanctions for parties who don’t comply

vi) Globalization:

(1) The District Court may order a foreign Defendant to comply with discovery under the federal rules even if the information is outside the US.

(a) This is true even though the US is a signatory to the Hague Convention on Taking Evidence Abroad, which does not allow most discovery processes.

(2) 28 U.S.C. § 1782 – allows a US Court to provide assistance to a foreign tribunal in regards to discovery.

(a) Amended in 2002  through the American Service Members Protection Act – no federal court may give assistance to a foreign tribunal prosecuting a US citizen in a criminal trial.
vii) Intel v. AMD [AMD wanted the Directorate (investigative body) to request information about Intel. Directorate does not allow discovery. They refuse. AMD request the information from the District Court themselves]

(1) District court says no because:

(a) Individual litigants are not able to request assistance under§1782

(b) Directorate may not be a Tribunal

(c) Material would not be discoverable in other country

(2) Supreme Court

(a) Ginsberg – District Court could hear petition because:

(i) Individual litigant is “interested party”

(ii) Investigative body is considered a “tribunal”

(iii) District must now decide merits of petition

(b) Scalia – concurs

(i) § 1782 should be interpreted on its face

(c) Breyer – dissents

(i) Discovery is expensive and w should not expend resources assisting a foreign tribunal obtain information it doesn’t want

(ii) Doesn’t think Directorate is a tribunal

(iii) Information would not be discoverable in a US Court.

10) Summary Judgment – Rule 56

a) History: summary judgment was rarely granted. 
i) Rule 56 allows the judge to pierce the allegations of the pleadings and decide of there is enough evidence to prove the allegations

ii) The standard is “are there any material issues of fact in dispute”

(1) Material if needed to prove a cause of action.

(2) Knowing the elements and allocation is crucial for deciding summary judgment

(3) Alderman [passenger riding on railroad for free. Claims that railroad was acted willfully to injure her]

(4) Δ moved for summary judgment and supported his motion with affidavits. 

(a) Does not need to support with affidavits but is allowed to.

(b) Under Rule 56 π is not given a chance to amend.

(c) Supporting evidence must be in a form that would be admissible at trial.

iii) What role does the burden of pleading play in deciding a rule 56 motion?

iv) Rule 50 – motion for directed verdict

(1) Judge takes the decision away from the jury and decides the case as a matter of law. 

(2) If the evidence is strong enough that a reasonable jury may find for either party, it must go to the jury.

(3) Should the standard for Rule 56 be the same as Rule 50?

v) Adickes v. S.H. Kress & Co [Adickes was a northern white teacher in a southern freedom school. Local law said a white in the presence of blacks could not be served. She was arrested for loitering. She sues restaurant and police. Under civil rights act, she needed to show evidence of conspiracy to convict Kress]

(1) Δ moved for summary judgment.

(a) Supplied affidavits that denied the existence of a pre-arranged scheme

(2) Adickes responded with circumstantial evidence.

(3) Court never examined Adickes’ evidence

(a) Rule: The movant must foreclose all possibilities

(i) Must show it impossible for non-movant to make their case.
(ii) Trend was to allow more civil rights cases into court
vi) Celotex [issue: What is the burden of a moving part if they would not have the burden of proof at trial? Catrett died and his wife sues a number of companies that could be responsible for his exposure to chemicals.]
(1) Π would need to prove exposure to chemical

(2) Δ moves for summary judgment

(a) They claim that π never provided evidence of exposure

(b) Π provides three documents

(i) Deposition from husband before he died discussing exposure

(ii) Deposition from employer from Workman’s Comp trial

(iii) Letter from insurance company

(c) This evidence would not be admissible at trial. Assumption was that Rule 56 required that it be.

(3) Supreme Court ruling:

(a) Rehnquist – party seeking summary judgment has obligation to “inform” the court of its basis.

(i) Seems to be saying that Δ only needs to tell π to “prove it”

(ii) Non-moving party does not need to have evidence in admissible form for Rule 56, as long as it could be reduced to admissible form.

(b) White and Brennan – two ways for moving party to satisfy rule 56 burden

(i) An affirmative showing to negate elements

1. real evidence showing they never manufactured fireboard and they  have no liability for the company they bought…

(ii) Demonstrate insufficiency in π’s evidence

1. may have to depose witnesses

2. go through discovery record and show item by item that evidence is insufficient

(iii) On remand – motion is denied. Celotex satisfied its burden but the evidence that Catrett provided was not objected to by Celotex and is therefore admissible.
11) Preclusion

a) Claim Preclusion

i) Leads to dismissal

ii) Need to Show:

(1) Same Parties


(a) Only a party to a prior lawsuit or a party in privity to the original party will be precluded by judgment

(2) Judgment on the merits

(a) Judgment must have been on the merits and not a dismissal for lack of jurisdiction

(3) Final judgment 

iii) Rush v. City of Maple Heights [accident that gave rise to both a personal injury claim and a property damage claim]

(1) Court uses the transactional approach to say that any claim that could have been brought from the same transaction is required to be brought

(a) Exception:
(i)  “Two Disease Rule”

(ii) Rule 60 modification

(iii) Continuous activity is not considered the same claim

1. bond coupons

(2) Policy Justifications:

(a) Consistency in judgments

(b) Efficiency 

(3) Claims that Arise from separate parties to not have to be joined into one lawsuit

iv) Courts with limited jurisdiction – basic rule: If a court did not have jurisdiction to hear a claim, that claim will not be barred by the first judgment.

(1) This is true with SMJ
(2) With Personal Jurisdiction because it could have been waived, ( F2 should be precluded

b) Issue Preclusion

i) Same Issue

ii) Actually Litigated – some evidence is presented to a fact finder

(1) Cromwell v. County of SAC

iii) Actually decided

iv) Essential for Judgment

c) Mutuality

i) Still required for claim preclusion

(1) Party or privity

ii) Not required for defensive issue preclusion

(1) Bernhard [Justice Traynor allows non-mutual CE is California Court]

(a) Was the issue decided in previous forum?

(b) Was the decision final?

(c) Was the party against whom preclusion is being asserted a party or in privity to the suit in F1?

(2) Blonder-Tongue [Supreme Court accepts non-mutual CE but only in defensive form]

(a) Must make inquiry into the fullness and fairness of judgment 1.

(3) Policy considerations:

(a) P already had day in court

(i) Fairness and Efficiency

(b) Lowers litigation costs

(4) Policy Considerations Against:

(a) P may not be able to bring all defendants without unreasonable inconvenience
(b) Doubts about jury verdicts

iii) Offensive non-mutual issue preclusion

(1) Parklane v. Shore 
(2) Court is given discretion to apply CE

(a) Look if party seeking preclusion could have joined litigation
(b) Look for fairness to party to be precluded

(i) Incentives in F1 were minimal

(ii) Judgment was inconsistent with other judgments

(iii) Procedural opportunities

1. However, lack of jury did not prevent application of ONMCE in Parklane.

