

1. Statutory (e.g. long arm statute)

2. Constitutional (i.e. due process)
a) In personam jurisdiction
2) Pennoyer v. Neff
a) Facts:  Mitchell (OR) sued Neff (CA) for attorney fees Neff owed him from earlier business. Served him by publication, Neff didn’t show up so got default judgment. Mitchell waited for land grant to come through, attached property and sold it to Pennoyer, and then Neff came back. Collateral Challenge, baby!
i) Rule:

(1) Property had to be attached at the onset of lawsuit or there was no jurisdiction 

(a) Justice Field has territorial theory of jurisdiction

(i) Limits state sovereignty to property in state, or presence there

ii) Exceptions to territorial power of states
(1) Status: marital relations, but not marital property or children???
(2) Corps: had to get an agent within the state, could be served in state of incorporation
(3) Extraterritorial effects:  
3) Grace v. MacArthur 1959

i) Facts: Service of complaint made to the defendant while he was on an airplane from TN to TX but flying over AK
ii) Rule:

(1) court upheld the exercise over power by federal district court of AK
Domicile:   where you would return to, even if you are somewhere else right now

Residence: temporary—where you are NOW
4) Blackmeyer v. U,S, 1932 
a) Facts: Blackmeyer, US citizen, fled to France after Teapot Dome Scandal and was called to be a witness. Sought reversal of contempt action for his refusal to comply with subpoena. Though he did not reside in US and he did not intend to return
b) Rule:
i) Federal court decided it had jurisdiction over him because of his citizenship. Unique case. Wartime??
5) Milliken v. Meyer
i) Milliken sued Meyer, a WY resident in a WY state court. Meyer was in CO at the time and service was effected in CO under a WY statute that permitted service by publication on absent residents. Meyer did not appear and an in personam judgment was entered against him. Tried to enforce it later
b) Rule:
i) Domicile in state is enough to bring an absent defendant within reach of state’s jurisdiction – authority over a state over one of its citizens is not terminated when that citizen is absent.

6) Adam v.Saenger
a) TX Corp, brought suit against Montes in a CA state court. Montes filed a cross-action suit against Corp.  Corp defaulted, suit was dismissed and Montes got default judgment on his cross-action. Later tried to enforce judgment in TX court. 

b) Rule:

i)  Service to a Corp was appropriate on its attorney. CA decision entitled to full faith and credit. Also Corp. had submitted itself to the jurisdiction of CA- -state could exert power over his that way on the condition of opening up its courts to him. 
7) Kane v. New Jersey 1916

a) Supreme Court held that New Jersey could require an out of state motorist to file a formal instrument appointing a New Jersey agent to receive process prior to using the state’s highways. Some states moved beyond express consent to implied consent by mere use of these roads.
8) Hess v. Pawloski 274 U.S. 352 (1927)

i) Facts:  MA resident was injured in an automobile accident on a MA highway. Other driver was resident of PA. MA resident brought a personal injury action against the PA resident by filing a complaint in MA state superior court. MA resident delivered the complaint and $2 dollars upon the MA registrar and sent by registered mail to the PA defendant notice of the service and a copy of the complaint. 
b) Rule:  
i) Statute assigning instate agent to be served with complaint does not violate 14th amendment
ii) State has right to govern what happens on its roads

iii) If anything, this is treating residents and non-residents alike
(1) Upheld implied consent. 
9) Henry L. Doherty & Co. v. Goodman 1935
a) Rule:

i) Upheld Iowa’s right to apply a concept similar to implied consent to assert jurisdiction over a non resident who was selling securities in Iowa regarding controversies over those sales. 
10) Jurisdiction over corporations!
a) International Shoe Co. v Washington 1945
i) Facts:

(1) ISC, a DE Corp headquartered in MI, manufactured and distributed shoes. ISC employed 11 to 13 salesmen who resided and worked in WA. WA had statue which said all people who worked there had to chip in for fund. ISC wouldn’t so their salesman got SERVED.ISC objected bc they didn’t have office there, or contract for sales, or inventory or intrastate deliveries. Also said that service on salesman not service on company, ISC was not WA corp and did not conduct business there, also that ISC did not authorize WA agents to receive service and that ISC was not employer under WA stature
ii) Rule:  
(1) WA had in personam jurisdiction over ISC because ISC had "minimum contacts" with the State of Washington and the assertion of personal jurisdiction was reasonable; therefore, the State of Washington had power to collect payroll taxes from ISC.
(2)  Location of a Corp is determined by its activities and dealings in a state.
(3) Due process permits a state court to assert personal jurisdiction over an out-of-state corporate defendant provided that the defendant has "minimum contacts" with the state so that the maintenance of the suit does not offend "traditional notions of fair play and substantial justice."

(a) "minimum contacts" refers to the nature and quality of the defendant's activities in the state and the relationship between those activities and the legal action. 
(b) Even if a defendant has minimum contacts with the state, compelling the defendant to litigate in that forum is not allowed to offend "traditional notions of fair play and substantial justice."
(4) ISC had continuous and systematic contacts with the State of Washington through its employment of salesmen, marketing efforts, product sales and profit derived in the state of Washington. The continuous and systematic contacts were related and gave rise to the legal action against it
iii) Justice Black’s opinion:  The constitution leaves to the states a power to tax and open the doors of its courts for its citizens to sue Corps whose businesses take place within that state. Can’t stretch the meaning of due process so far that it would take a way a state’s right to afford judicial protection to its own citizens on the ground that it would be more “convenient” for the Corp to be sued somewhere else.
11) International Shoe modifies Pennoyer's jurisdictional model to reflect the emergence of Corps and the growth of interstate commerce 
a) Took a functional approach to determining jurisdiction


12) The Development of Long Arm Statutes:
a) McGee v. International Life Insurance Co. 1957

i) Facts:
(1) McGee’s (CA) husband had insurance from AZ company and they did transactions by mail. He died and they wouldn’t give wife money. Company did no other business in CA and had not sought any.
ii) Rule:

(1) The Supreme Court held that exercise of jurisdiction by CA was proper.
(2) Sufficient that the suit was based on a contract which had “substantial connection with that state.” CA has a manifest interest in being able to provide its residents with redress from foreign businesses. There was also nothing shown that the defendants had inadequate time to prepare for this suit, etc.—just because it was inconvenient for them does not mean that CA did not have jurisdiction over them
13) Hanson v. Denckla 1958
i) Facts:
(1) Has to do with the will—trustee indispensable party. Did FL have personal jurisdiction over trustee which DE had to respect – full faith and credit?
ii) Rule:  
(1) Minimum contacts cannot be satisfied by the unilateral activity of those who claim some relationship with the state

(2) There must be some act by which the defendant “purposefully avails” himself of the privilege of doing activities within the state this invoking the benefits and protections of its laws. 
(3) Hanson qualifies the test from McGee by adding a quid pro quo requirement

(4) No significant state interest—no long arm statute.
iii) Justice Black’s dissent:  
(1) FL has interest in regulating this kind of thing and trumps inconvenience to def.
14) Empire Abrasive Equip. Corp v. H.H. Watson Inc. 
a) A state must have a palpable interest, rationally connected to public policy within its borders for jurisdiction to be lawfully valid. 

15) All-State Ins. Co. v. Hague 1981
a) State must have a significant contact or aggregation of contacts, creating state interests, such that the choice of its law is neither arbitrary nor fundamentally unfair. 

16) World Wide WV Corp. v. Woodson 1980
a) Facts:

i) NY family, moving to AZ, buy Aaudi and get into accident in OK. Car explodes and the sue non-resident car retailer and distributor for products liability in OK.
b) 5 factor convenience/reasonable test
i) P’s interest in adjudicating in that forum

ii) Inconvenience to D in that forum

iii) Forum state’s interest in case

iv) Interest of interstate judicial system

v) Shared interest of several states

c) Rule: 

i) Defendants did not have minimum contacts with the state required for the exercise of jurisdiction over them
ii) Contacts with the state must be such that the maintenance of the suit “does not offend traditional notions of fair play and substantial justice.” 
iii) No affiliating circumstances that are a necessary predicate to any exercise of jurisdiction. 
(1) The petitioners carry on no activity whatsoever in OK—[gives a whole list of things they don’t do] defendants are seeking to base jurisdiction on one isolated incident. 
iv) Foreseability is not enough.  When a corporation “purposely avails itself of the privilege of conducting activities within the forum state, it has clear notice that it is subject to suit there.” Just knowing that its product might end up in some state is not the same thing.

v) Marginal revenues from OK sale are too attenuated a contact
d) Justice Brennan dissenting: 
i) Have to look at the relationship between plaintiff and forum, defendant and forum, and contested transaction (litigation) and forum state—OK is convenient for P and not unreasonable for D in this case.

17) Keeton v. Hustler Magazine  1984
a) Facts: 

i) Kathy Keeton, a resident of NY, brought a libel suit against Hustler magazine, an OH corporation, in a federal court in NH. Keeton chose NH because it was the only court in which she hadn’t exceeded the time limit when she filed her action. 
b) Rule:

i) Defendant definitely had minimum contacts with NH and that NH had a long arm statute which manifested the states interest.
ii) defendants contested that plaintiff barely had minimal contacts with NH, but court said that to date they have not required a plaintiff to show minimum contacts and in some cases have upheld the exercise of jurisdiction when these contacts were entirely lacking.

18) Kulko v. Superior Court, 1978
a) Facts:
i) Divorce case, Mom in CA, dad in NY, sends kid to CA.
b) Rule:  
i) Buying a ticket is not purposeful availment—would be bad policy to say so
ii) Just because effects can be felt in a state—not grounds for assertion of jurisdiction
19) Asahi Metal Industry Co. v. Superior Court REASONABLENESS
a) Facts:
i) Products liability case, Cheng Shin brings in Asahi as 3rd party in indemnity action, only those two parties are left when plaintiff drops out.
b) Rule:

i) Not enough affiliating contacts to meet the minimum contacts standard. 

(1) Everyone agrees forum is inconvenient bc both are foreign corporations
ii) Justice O’Connor:

(1) said that the “substantial connection” between the defendant and the forum State necessary for finding of minimum contacts must come about by an action of the defendant purposefully directed towards the forum state. 
(2) Mere foreseability that product will reach state is not enough.
(3) Defendants should be able to “reasonably anticipate” they may be hailed there.

iii) Justice Brennan:
(1) Asahi did purposefully avail itself, but agree that the exercise of personal jurisdiction over Asahi in this case would not meet the idea of fair play and substantial justice.  In this case CA’s exercise of jurisdiction would not be reasonable.  (Balancing/ test)
iv) Justice Stevens:
(1) If inconvenience is so strong, court does not have to look at purposeful availment, but there were plenty of contacts

v) Scalia:

(1) Only one who says minimum contacts is threshold test, once you have them THEN look at reasonableness.
20) General Jurisdiction

a) If D’s contacts are so pervasive, PJ exists even when injury doesn’t relate to forum (Int’l Shoe).

b) Generally have GJ where person lives or where corp. is incorporated

c) Reasons: state sovereignty, reciprocity, individual notice
21) Perkins v. Benguet Consolidated Mining Co. 1952

a) Facts:

i) The defendant, a Philippine corporation, was sued by a nonresident of OH in an OH state court after president of company moved to OH and continued business there.
22) Rule:  
a) Since many of the wartime activities of the foreign corporation’s president were being conducted in OH when he was served with summons, it would not violate federal due process for OH either to take or decline jurisdiction to this corporation.
23) Helicopteros Nacionales de Colombia, SA v. Hall 
a) Facts:

i) Helicol is Columbian corporation who signed contract in TX, sent employees to training in TX and was paid from bank account in TX. Cause of action is plane crash in South America.
b) Rule:  
i) Helicol’s contacts with TX were insufficient to satisfy the requirements of the Due Process Clause
ii) Due process requirements are satisfied when there are “certain minimum contacts with the forum state such that the maintenance of the suit does not offend traditional notions of fair play and substantial justice.” 
iii) Even when the cause of action does not arise out of or relate to the foreign corporation’s activities within the forum state, due process is not offended when there are sufficient contacts between the state and the foreign corporation.
iv) The respondents’ claims against Helicol did not arise out of and were not related to Helicol’s activities within TX. The Court determined that the kind of contacts Helicol had with TX did not constitute the continuous and systematic general business contacts the Court found to exist in Perkins and were insufficient to satisfy the requirements of the Due Process Clause.
c) Justice Brennan dissenting:
i) Corporation’s contacts did satisfy the requirements of the Due Process Clause—its activities were enough to subject it to the state’s general jurisdiction. 
ii) Even though cause of action did not arise out of contacts, it was directly related to the contacts.
(Helicopteros was the first case in which the Supreme Court acknowledged and adopted the distinctions between general and specific jurisdiction, although it was articulated twenty years earlier. 
24) Reyes v. Marine Management and Consulting, Ltd. 1991
a) In this case the LA Supreme Court held that the 2 part minimum contacts/convenience test adopted by the court in International Shoe and the later specific jurisdiction cases should also be applied to determine the existence of general jurisdiction.
25) Cresswell v. Walt Disney Productions 1987
a) Plaintiffs brought suit in a PA court for injuries suffered on a monorail in Walt Disney World, FL. The Court denied defendants’ motion to dismiss—their contacts in PA were determined to be the solicitations of business from PA, selling products, having a toll free number for PA, etc. Though cause of action was unrelated there were sufficient enough contacts to assert general jurisdiction.
26) Jurisdiction based on property

a) In rem: court adjudicates property against whole world

b) Quasi In Rem 

i) I own this property and you don’t, court decides who to give it to

ii) Claims unrelated to property, recovery limited to property value

c) Harris v. Balk  1905
d) Facts:

i) Harris owed money to Balk who owed money to Epstein. Epstein got Harris to pay him what he owed Balk and then Balk wanted his money back 
e) Rule:  
i) Assertion of jurisdiction over Harris was valid and entitled to full faith and credit
ii) Attachment of debt at the situs of the debtor is sufficient for due process.
27) Shaffer v. Heitner 1977
i) Facts:

(1) Heitner (Appellee), a non resident of DE, is the owner of one share of stock in the Greyhound Corp., a business incorporated under the laws of DE with its principle place of business in AZ. He filed a shareholder’s derivative suit in the DE, and under DE law seized stock that were in the state.
ii) Rule:

(1) DE’s assertion of jurisdiction over the appellants was inconsistent with Due Process Clause because the appellants had nothing to do with DE and had no reason to anticipate being held there for suit

(2) Court held that the minimum contacts test of International Shoe should also be applied to in rem jurisdiction. 
(a) In order to see if there is jurisdiction over interests of a person in a thing (in rem jurisdiction) is to apply the minimum contacts test. 
(b) Asserting personal jurisdiction directly over the person (if he has no property) would be unconstitutional it would seem that asserting indirect jurisdiction over him would be just as impermissible.

(3) Does not cause problem of a person moving his assets out of state to protect them because the judgment of a state that does have in personam jurisdiction against him can hold his property as security while litigation is going on in a forum that does have jurisdiction over him under principles of International Shoe
(4) No sufficient contacts, no state interest, no purposeful availment.
b) Justice Powell:
i) Concerned that real property will also be tested under the minimum contacts International Shoe rule
c) Justice Stevens’:
i) Agrees with Powell about the real property thing and is also uncertain about the reach of the opinion

d) Justice Brennan:
i) Agrees that minimum contacts test from International Shoe should be applied for the exercise of state-court jurisdiction

ii) BUT he thinks that in this case the court should have let DE reevaluate its statute 

(1) Minimum contacts were never brought up in this case so the statute never considered it

iii) Also he thinks the issue is not ripe enough for the court to apply it to all 50 state yet

iv) Uses triangular test to talk about contacts and believes that DE had an interest in this case
28) Burnham v. Superior Court 1990
a) Facts:
i) Mr. Burnham gets served while visiting kids in CA. Says court has no jurisdiction over him 
b) Rule:

i) Personal service upon (voluntarily) physically present def. sufficed to confer (specific) jurisdiction, regardless of cause of action or time he was there
ii) The due process standard of “traditional notions of fair play and substantial justice” was developed by analogy to jurisdiction based on physical presence.

iii) Says that the longstanding tradition of physical presence does not need to be denied—makes no sense to.
29) Jurisdiction based on consent
30) Ins. Co. of Ireland v, Compagnie des Bauxites de Guinee 1982
a) Facts: C.B.G was a bauxite producer incorporated in De, doing business only in the Republic of Guinea.  They had purchased business-interruption insurance from a domestic insurer in PA and from a group of foreign insurance companies through a London brokerage house. Insurance companies refused to comply with PA court’s discovery requirements…but court found there were lots of contacts!
b) Rule:
i) By submitting to the jurisdiction of the court for the limited purpose of challenging jurisdiction, the defendant agreed to abide by that court’s determination on the issue of jurisdiction.
31) M/S Bremen v. Zapata Off-Shore Co. 1907

a) Plaintiff, Zapata, a Houston-based American Corporation, contracted with a German corporation to tow Zapata’s drilling rig from LA to Italy.  The contract contained a provision that all disputes were to be litigated before the “London Court of Justice.”  
b) Rule:
i)  Court upheld a forum selection clause in an international commercial contract even though neither of the parties in the transaction had any connection to the chosen forum.  The expansion of American trade with foreign corporations won’t expand without respecting stipulations of foreign contracts unless there’s some huge problem with them.  
32) Carnival Cruise Lines v. Shute 1991

a) Plaintiff, resident of WA, slipped and injured herself on defendant’s cruise line. Wanted to sue the cruise line in WA, but ticket contained a forum selection clause. Defendant argued that WA had no jurisdiction over it.

33) Rule: 
a) Court said it would honor forum selection clauses “unless enforcement is shown by the resisting parties to be unreasonable under the circumstances.”  

b) “Form passage contracts are subject to judicial scrutiny for fundamental fairness.”  

34) Reasons for supporting forum selection clause: 

i) Defendant’s interest in limiting the fora in which it could potentially be subject to suit.

ii) Passengers have prior notice of the forum

iii) Clear forum selections preserve judicial resource that would be devoted to determining an adequate forum.

a) Passengers benefit from these forum clauses in the form of reduced fares.
35) Jurisdiction over Virtual Reality
a) Gator v. LL bean
b) Takes Asahi approach, says defendant needs to have something more than affiliating contacts. Used Zippo test – sliding scale for virtual contacts: passive, active, and interactive sites. Has to be substantial continuous and systematic contact ( approximation of physical presence. Court determines there’s not enough contact for jurisdiction—def. did business WITH and not IN California.

36) JURISDICTIONAL REACH OF THE FEDERAL COURTS
a) Two step approach to jurisdiction just like state courts

i) Constitutional
ii) Statutory*
37) Operative statute is FRCP 4 which deals with summons
i) 4(k)(1)- “piggy-back” jurisdiction 

ii) RULE 4(k)(1)(A)

(1) General service of process statute
(2) A federal court can exercise power over a defendant whenever he would be subject to the power of a court with general jurisdiction of the state in which the federal court sits( look at state long arm statute
iii) RULE 4(k)(1)
(1) B-Expand service of process outside the boundaries of the forum state
(2) C- interpleader, all claimants can simultaneously adjudicate
(3) D- congress can but hasn’t pass statute for nationwide service of process
iv) 4(k)(2) special long-arm provision for federal courts
(1) Federal court can exercise personal jurisdiction over the defendant if he is not subject to any state’s jurisdiction if it is constitutional

b) How is this constitutional?

(a) 5th amendment—due process clause
(b) Look at defendant’s aggregate contacts with the nation
(c)  Similar to minimum contacts with the state?
 Look for statute
Look for constitutionality

a) Must be satisfied before federal court can hear case. 

i) Cannot be waived or created Capron v. Noorden
ii) Not preclusive, can be refilled somewhere else if not decided on merits

b) Allocates authority based on subject matter and amount of money in the dispute. 

i) Article III of Constitution describes subject matter jurisdiction of federal courts

2)  Reasons for choosing federal courts

a) Impartial judges—life tenure and are not elected

b) Culture of state court v. federal court

c) Federal courts get more funding, more resources

d) One set of procedural rules to learn

3) Diversity Jurisdiction

a) Coming from language in Art. III, Sec 2 granting fed’l courts power to hear cases between a state and citizens of another state, between citizens of different  states
b) 28 U.S.C. 1332 is the statute that provides basis for diversity jurisdiction
i) Citizenship requirement
(1) Constitution only requires minimal diversity
(2) Strawbridge says you have to have complete diversity
(3) Exceptions
(a) Class actions—only look to citizenship of the named plaintiffs
(b) Impleader actions—minimal diversity (1335)
ii) Amount in controversy 
(1) USC 1332 (a)
(2) Exceeding $75,000 so even $75,000.01 is enough
c) Why do we have diversity jurisdiction?
i) Concern about in state prejudice
ii) Important to maintain certain national norms
iii) Important to cross fertilize ideas 
d) Origin and Purposes of Diversity Jurisdiction?
i) Bank of US v, Deveaux, 1809

(1) To prevent partiality that a defendant might face if he had to go into a state court to defend himself.

(2) Also originally might have afforded some security to investors who were exploring and settling down in southern and western states.

e) Five Problems with creation of diversity jurisdiction.

i) Congestion that diversity cases cause in federal courts

ii) Application of state law to substantive issues in diversity cases seems unnecessary and wasteful to some

iii) Interference with state autonomy

iv) Retards the development of state law

v) Diminishes the incentive for state law reform

4) 28 U.S.C 1332 governs diversity jurisdiction both for individuals and corporations

a) Mas v. Perry.
(1) Facts:  Appellees Mr. Mas, a citizen of France, and Mrs. Mas were married in her home state of Mississippi.  After marriage moved back to LA and their landlord spied on them through peephold.

(2) Holding and Rule:  The Court of Appeals held that the lower court did have jurisdiction in this case.  A person’s state of citizenship is her domicile—not necessarily the state she resides in but the state to which she is to return. 

5) In 1998, Congress amended Section 1332a to provide that for the purpose of diversity jurisdiction “an alien admitted to the US for permanent residence shall be deemed a citizen of the State in which such an alien is domiciled”
a) China Nuclear Energy Indus Corp v, Anderson LLP, 1998
i) District Court held that Section 1332a does not permit an alien corporation to sue a partnership made up of both US citizens and permanent resident aliens under diversity jurisdiction.

b) Rule: 

i) A partnership’s citizenship is determined by each of its individual partners, so that Anderson is a citizen or subject of every state or nation that its partners are citizens.

ii) Must be complete diversity for alienage purposes

(1) Case dismissed for lack of jurisdiction

6) Blair Holdings Corp v. Rubinstein, 1955

7) Facts: Defendant described as not being a citizen of the US (had special UN passport saying he was stateless). Plaintiff argued he didn’t have to establish that the defendant was a citizen or subject of a particular foreign state.

a) Rule: 28 USC 1332a requires a showing that the defendant was a citizen of a foreign state. Since the showing had not been made, suit could not be maintained in Federal court.

Corporations under 1332
8) Under Section 1332, a corporation, unlike a natural person can be a citizen of more than one state. 

a) A corporation is a citizen of

i) The state it was incorporated in

ii) Of the state in which it has its principal place of business. 

(1) Generally accepted that there can only be one principal place of business under 1332.

b) Circuit Court of Appeals uses three different tests to determine a corporation’s principal place of business

i) “nerve center” test

(1) The locus of a corporation’s decision making authority and overall control constitutes corporation’s principal place of business

ii) “corporate activities” test

(1) Greater weight is attached to the location of a corporation’s production or service activities in determining the principal place of business

iii) “total activities” test

iv) Hybrid of the “nerve center” and “corporate activities” tests and considers all the circumstances surrounding a corporation’s business to discern its principal place of business.

(1) White v. Halstead Industries, Inc.
c) In general, courts have held that an unincorporated association is not treated as a citizen for purposes of federal diversity but instead, courts consider the citizenship of each of its members.

i) United Steel Workers of America v. R.H. Bouligny, Inc
d) The Supreme Court has held that the citizenship of a limited partnership is determined by the citizenship of each of its partners. 

i) Carden v. Arkoma Associates
9) In 1988 Congress added to Section 1332 a provision that “the legal representative of the estate of a decedent shall be deemed to be a citizen only of the same state as the decedent, and the legal representative of an infant or incompetent shall be deemed to be a citizen only of the same state as the infant or incompetent.

a) Another method plaintiffs use to destroy diversity jurisdiction is by naming fictitious defendants.
10) Abels v. State Farm Fire and Cas. Co
a) Facts:    Plaintiffs, citizens of CA names as defendants “Does from 1-10” who they identified as employees of State Farm who were responsible for processing plaintiff’s claims for benefits under the fire insurance policy and who plaintiff’s alleged were citizens of CA also.

i) The Third Circuit held that the Doe allegations were sufficient to defeat diversity jurisdiction since the employer had been specifically identified.

11) In the Federal Courts Improvement Act of 1996, Congress raised the amount in controversy requirement to $75,000.
a) Court can dismiss case for failure to satisfy amount in controversy if it can be shown with legal certainty that plaintiff will not be able to meet $75,000 amount in controversy requirement.

b) Amount in controversy has to be met on DAY ONE—even if it changes later on, court cannot dismiss case. 

i) BUT cases can be dismissed for lack of subject matter jurisdiction if something else is discovered during trial—e.g. citizenship of the parties. 

c) Court has not ruled on whether is plaintiff or defendant’s side has to meet amount in controversy requirement for satisfying 1332.

12)  JOINDER
a) Joinder of parties, of claims, multiple parties with multiple defendants for multiple causes.

b) Class Action

i) When a named plaintiff represents the interests of many similarly situated parties

c) Interpleader

i) When many people want one thing and they don’t know whose it is—have to take it to court to figure it out

d) Impleader

i) Suing a third party – like in Asahi, Cheng Shin brought in Asahi

e) Cross Claim

i) Where one defendant sues another defendant, when a plaintiff sues another plaintiff

f) Counter Claim

i) When a plaintiff files a claim against defendant, and defendant files claim against plaintiff.

13)  Rule 18 allows parties to join claims
a) Rule 18—joinder of claims

i) Very broad

ii) Do not have to be transactionally related

14) Rule 20 allows you to join parties

i) Limits joinder of parties to claims which are transactionally related and common and undivided

ii) Much stricter than Rule 18 joinder

iii) To aggregate claims

iv) When asserting claim against 2 or more defendants have to make sure defendant liability is common and undivided

v) 2 plaintiffs against 2 defendants, rule 20 says you can join parties when they are transactionally related—all plaintiffs have to share common and undivided interest—question of substantive law

15) In a class action, each plaintiff has to meet amount in controversy requirement—that’s why a lot of tort suits are in state courts where there is not the same amount in controversy requirement for jurisdiction.

16) Federal Question Jurisdiction
a) Arising under

i) First look at constitution- Art. 3, Sect.2

ii) Is Congress authorized to give courts power to hear case

(1) Osborne- ingredient test
(a) Bank of U.S. is claiming that Osborne (sanctioned by OH) is trying to tax it, wants an injunction.

(b) OH collected tax anyway, Bank sued.

(c) Constitutional issue not raised in complaint, would have come up by way of defense.

(d) The constitutional question in this case (even though the complaint is for trespass) is whether the bank can sue or be sued in federal court 

(2) Marshall’s Ingredient test
(a) If an act of Congress is an ingredient in the cases, and is the thing from which everything else in the case arises
(b) Very broad test “if there is a federal question lurking or if it is an ingredient” and congress has authorized courts to hear it then it is constitutional

b) Then look at statute 1331
i) The district courts shall have original jurisdiction of all civil actions arising under the Constitution, laws, or treaties of the United States.
ii) Tracks the language of article 3—but has often been more narrowly interpreted 

c) Mottley—well pleaded complaint rule
i) Mrs. Mottley was injured in a train crash; train gave her coupon to ride free for life. Congress passed a statue prohibiting railroads from giving away free tickets. Sues for breach of contract, RR says that they were forced by Congress’ statute to stop giving free tickets.

(1) State law claim and potential federal claim. 

ii) Rule:

iii) Federal court can hear case if it is a part of plaintiff’s original complaint.
(1) If adjudicating in fed’l court was so important, congress could have passed a statute of exclusive jurisdiction

(2) Or could have used preemption—stopping states from litigating in a particular area

(3) UNDERINCLUSIVE RULE—Mottley excludes from federal courts those cases that would have come up by way of defense. 

d) American Wellworks-- sovereignty test—if state law creates action then no federal jurisdiction, if federal law creates cause of action then there is federal jurisdiction

i) Have to look to the sovereign who creates the cause of action

e) Smith—is federal jurisdiction if case turns on the construction of federal law

(1) Congress Issued Agricultural bonds, and Smith was saying it was against constitution for congress to issue those bonds.

(a) Cause of Action:  Violation of Missouri law, illegal investment

(b) Looking at the gist of the complain—does the federal complaint come up in the gist of the complaint—whether the investment is legal given the constitutionality or not of the federal bonds

(2) Rule:

(a) Plaintiff’s claim turns on the constitutionality of federal law issuing the bonds

(i) Federal law can refer to constitution or a federal statute

(ii) Broader test than Mottley and Sovereignty—can come up by way of defense

f) Moore—state cause of action with a federal element- no jurisdiction—has to be a substantial federal interest
i) Plaintiff worker is injured, suing for compensation
ii) Rule: Because it was intrastate issue Federal interest not substantial enough

g) Merrell Dow- 3 tests
i) Defendants—one Scottish and one Canadian, took drug when they were pregnant and their kids had birth defects.

ii) Majority decided federal court would not have jurisdiction since there was no implied private right of action.
iii) Stevens Majority—

(1) for hybrid cause of action- state law cause of action with federal question – only have federal jurisdiction if federal interest is sufficiently substantial and can tell if congress created a private right of action—unless congress created private right of action there is No jurisdiction

iv) Footnote 12—
(1) There could be federal jurisdiction over something where federal interest is sufficiently substantial even though there is no congressional private right of action—look at Smith
(2) If case raises issue about the Constitutionality of a federal statute (Smith) would be sufficiently substantial

(3) If it didn’t (Moore) where the violation of a federal standard would not change the state tort action there is not a substantial enough interest.

v) Brennan’s dissent—

(1) Decision not to create private right of action does not mean there is no grant of power to courts

(2) Federal interest whenever you have a federal statute involved

(a) Might be a state cause of action

(b) Implied private right of action

(c) Judicial assumption of power

(3) Can be jurisdiction if there’s a concern state is under-enforcing federal norms

(4) If there is pre-emption or exclusive jurisdiction then it would show a substantial federal interest
17) Protective Jurisdiction

a) NO federal question, no diversity—creating a PROTECTIVE FORUM

b) Rare- very few instances in which the courts have used this
i) 3 factors that would make it more likely that court will use this

(1) STRONG FEDERAL INTEREST e.g. monopoly act

(2) FEDERALLY CHARTERED ENTITY? E.g. Bank, Red Cross

(3) IF CONGRESS COULD HAVE LEGISLATED IN THIS MATTER - federal courts take most interest in federal forum
ii) Saw it in Osborne – but it wasn’t given that name, Court found another way to justify what it was doing

iii) A federal forum is sometimes needed to protect a federal interest or a federal right

iv) Can create federal common law or use common law of state
 ONLY Applies to Diversity Cases!!! NOT FQ!!

1) Swift v. Tyson
a) The Rules of Decision Act (RDA) (§ 1652) basically saying that where state law applies, then state law should apply (except where constitution or treaties of the US or acts of Congress apply).

i) Swift court interpreted “laws of the state” to mean only state statutes and local venue rules, not state substantive law created through state court decisions.

ii) Decided that state made law was merely evidence of general law based on natural law principles—law was something to be “found” and not made.

b) Held: Federal courts have the power to apply general common law principles where the matter is not covered by state statute, constitution, etc.

i) Federal courts sitting in diversity not bound by states’ common law decisions.

c) Goal:

i) To create unity between federal law and common law—hoping states would follow federal general common law decisions

2) Erie R. Co v. Tompkins
i) Guy gets his arm severed when walking along railroad track. Whether he was an invitee or trespasser depended on which state law you followed—NY or PA. Court had to re-evaluate RDA

ii) Held: There is NO federal general common law.

(1) A federal court sitting in diversity must apply state law (substantive/statutory) in the absence of federal law or law making power.

(a) Courts cannot make general law in the absence of a grant of power from Congress!

(2) Reasons for overturning Swift
(a) Still wanted uniformity in decisions

(i) Under Swift this had not been achieved—more confusion than anything else

(b) Forum shopping: diversity was created to prevent bias against out of state litigants but now it created bias in favor of them

(i) Out of state plaintiffs could forum shop, and in state defendants could not do anything.

(ii) Equitable administration of the law

(c) Constitutional (Court could not overturn 100 yrs of precedent without basis in constitution!)

(i) Unconstitutional because it allowed federal courts to declare substantive rules that congress didn’t have power to enact statutes over under Art. I section 8 and Art. III.

(ii) Courts can still develop common law but only with power delegated to them by congress

1. RDA not unconstitutional but Swift’s interpretation of it was.

iii) Reed’s concurrence: concerned that this decision would put Congress’ power to create substantive and procedural rules in jeopardy

(1) Sparked the procedural/substantive clash seen in the post Erie cases.

b) How to figure out what state law is in absence of statute [Glannon]

i) Look at decisions from highest state court

ii) Figure out what highest state court would do in a particular situation

iii) Ask for certification- have state court look at it and give opinion, then decide

3) Guarantee Trust v. York [We looked at York and Byrd under Hanna, not separately!]

i) Does Fed’l court have to apply Fed’l S of L or state’s?
b) Outcome determinative test

i) Outcome in a federal court sitting in diversity should not lead to a substantially different result than adjudication in state court

c) Rule:

i) Even if federal courts have power to create law in that case, apply state law if it furthers twin aims of Erie (discourage forum shopping and promote equitable administration of laws)

(1) Uniform outcomes more important than constitutional power to use federal rules

4) Byrd v. Blue Ride
(1) Balancing test—between outcome determinative v. federal interest

ii) Does Fed’l court have to apply state or fed’l law regarding judge v. jury trials?

(1) In federal court 7th amendment would give right to jury trial, but under York you would apply state law since there’d be different outcomes.

iii) Rule:


(1) The court holds that the federal court system is a unique system of justice—the federal court in not just another state court

(a) 7th Amendment jury trial is integral part of administration of justice in federal system

(2) Erie doctrine gives way when a NON substantive (procedural – i.e. federal courts have const. authority to make rule) rule will disrupt federal system.

iv) Effect:

(1) Urged federal courts to balance York’s OD test against constitutional right of Fed’l power.

(a) State procedural rules still often overcame FRCP (if they did not disrupt)

b) Post Byrd Erie Analysis (Glannon)
i) Clearly substantive law (bound up w/ rights and obligations created by state law)( apply state law (Erie)

ii) Matters of procedure (form and mode) where applying different rule would alter outcome( apply state law (York)

iii) Matters of procedure where applying different rule would be OD, BUT important fed’l countervailing concerns( apply fed’l law (Byrd)

iv) Matters of procedure where applying different rule would not be OD ( apply federal law.

5) Hanna v. Plumer
a) State law says service of process has to be in-hand, FRCP 4d1 says at home service with adult of suitable mind is okay.

i) Hanna and Erie rest on different premises

(1) Erie—courts sitting in diversity lack the power to make general subst. rules because they have no constitutional by authority

(2) Hanna recognizes that congress has power to enact procedural rules for federal courts derived from Art. I, sect. 8—N and P clause, and Art. III.

(a) Also realized that fed’l courts have power to develop procedural rules for proceedings in front of them authorized by 

(b) 28 § 2072—Rules enabling act

(i) Supreme Court can prescribe general rules of practice and procedure….

1. such rules shall not abridge, or enlarge or modify any substantive right

(c) So basically Congress had constitutional authority to make rule saying courts could make procedural rules as long as they didn’t infringe on any substantive rights.

(3) Test for whether a rule is procedural

(a) Sibbach test

(i) “does the rule really regulate procedure”

1. if it does, then it is procedural

ii) Rule:

(1) If there is a direct collision (i.e. state rule would thwart purpose federal rule was intended to achieve) between state substantive rule and a federal rule which regulates procedure then federal rule applies

(a) Majority gives little view to 2nd part of 2072 about substantive rights

(2) Hanna only applies to the FRCP (because those are procedural!)

(a) Other federal (i.e. judge made) rules do not apply like venue and forum non

(b) If it doesn’t fall under Hanna then you are in Erie zone—all of USC 28 falls outside Hanna 
iii) Harlan’s concurrence: concerned about use of Sibbach test. Just because a rule is procedural doesn’t mean its constitutional to apply it

(1) More concerned about the 2nd part of 2072- enlarging, abridging, etc.

(2) Look at primary behavior of people in their ordinary lives--if state rules govern primary behavior court should respect those. (Prim. Behavior Test)

6) Walker v. Armco Steel Corp narrowing constriction
a) State statute of limitations v. federal in terms of when to serve defendant

i) P argued that in fed’l court Rule 3 of FRCP would apply and so state statute of limitations could be tolled

ii) Under Hanna is the rule is conflict one which regulate procedure? Yes

(1) Is it broad enough to cover conflict? I.e. is there collision?

(a) Court rules that there is no direct collision, state law would not thwart purpose of fed’l rule since fed’l rule not in conflict

(2) We’d have to turn to Erie analysis

(a) State rule can be looked at as substantive

(b) Enforcement of the state rule when there’s no applicable Federal Rule

(c) Here Rule 3 is read NARROWLY and so court says it doesn’t apply

b) Results:

i) Post-Walker test is whenever you have FRCP you have to see whether it covers the dispute and whether state law is substantive.

7) Burlington Northern RR Co. v. Woods
a) Discretionary vs. Mandatory penalties for frivolous lawsuits on appeal—AL rule says 10%, D arguing that court should use FRCP 38 which doesn’t mandate specific amount.

b) Court ignores narrowing construction of Walker, enforces the Sibbach test

i) FRCP satisfies constitutional analysis under Sibbach test

ii) Also satisfies statutory test by not abridging substantive rights

c) Rule:

i) Pendulum swings back onto side of federal rule which prevails in this case.

8) Stewart Organization Inc. v. Ricoh
a) Whether a federal statute (not FRCP) on transfer (case with forum selection clause in car sales. P from AL, D tries to get case to NY but AL doesn’t like granting transfers)

i) Under Hanna you’d have to go straight to Erie since it was not an FRCP

ii) Under Walker could engage in narrowing constriction( would follow state rule since choice of forum clause was substantive

iii) Under Burlington if you have a state rule, even if substantive, conflicting with federal rule, you favor federal rule 

b) Rule:

i) Under diversity jurisdiction, a federal court must apply a federal statute that controls the issue before the court and that represents a valid exercise of Congress’ constitutional powers

(1) Have to look at whether congressional statute governs issue at hand

(a) Don’t need to look for whether there’s a direct collision, just whether it’s broad enough to cover issue.

(2) Determine whether Congress had constitutionality to pass statute, if yes then you favor federal rule

c) Effect: brings all codified federal statutes and FRCP under Hanna analysis

i) Only thing not under Hanna now is judge made law, e.g. Forum Non
(1) Court continues to ignore Walker’s narrowing constriction

(2) Now we have either/or situation

(a) Either we apply state substantive law( Erie
(b) Or we apply federal procedural law( Hanna
9) Gasperini Center for Humanities
a) Photograph slides missing: about whether revisiting jury-determined damages award for excessiveness, NY 5501, would conflict with Rule 59—which has a different judge made standard for its application.

i) Hanna analysis (NOT COURT’S REASONING)

(1) 5501 and 59 are both procedural so 59 should govern

ii) Erie analysis (NOT COURT’S REASONING EITHER)

(1) 5501 is a procedural rule with OD effects—have to look to Byrd
iii) Under Walker state rule would be substantive so would have to read Fed’l rule narrowly

b) Rule: Ginsberg tries to make everyone happy

i) Says that trial courts can use state law but appellate courts must use federal rule

c) ON THE FINAL: A Gasperini case would have:

i) Judge made rule (or fed’l rule with judge made standard) and 7th Amendment allocation of authority v. state substantive rule.

ii) Have to come up with a way to make a federal forum to protect federal interest but also a way to protect state substantive law.

a. What do you do when you have an Erie problem?

i. Start through Hanna – first look at FRCP or federal procedural statute (anything in 28 U.S.C.)

1. Does rule cover the dispute (if not go to ii)?

2. [Is there a state law covering the dispute?]
3. Are federal and state rule in direct collision
a. Hanna: state rule would thwart some purpose 
b. Burlington: both rules directed at same purpose
c. Ricoh: Fed’l rule broad enough to cover issue

d. If you go these three routes Federal prevails
ii. Is there a narrowing construction in the federal rule that avoids a conflict? 

1. YOU have to show narrowing construction would work
iii. Go to York b/c it will ask what kind of state law you’re dealing with –outcome determinative? 
1. If it’s yes you apply state law, if no, federal

2. At this point go to 2072(b): does rule abridge or amend a substantive right? 
iv.  Does this rule really regulate procedure?

1. Sibbach test for constitutionality
a. Make sure and apply the rule to the facts

b. Procedural arguments deal w/ what affects things inside the court house and how public resources are used

v. What do you do after Sibbach?  

vi. Then look at Harlan primary behavior test 

1. even if its not outcome determinative, if it affects primary behavior state law should apply
vii. Then go to Byrd – the emphasis is on federal law 
1. looking to see whether this procedure is of paramount importance to federal system of justice; 
2. are there countervailing considerations despite outcome determinativeness
viii. In all of these you must choose one or the other
ix. Then go to Gasperini – unable to weigh relative interests of state v. federal law
1. Can rules be accommodated to allow state substantive AND federal procedural

2. Can’t merely have them side by side

3. Are creating third law as a middle ground
x. What are some of the essential features of federal system that differ from state?
1.  Requirement of jury under 7th amendment; link your thinking about Erie to the discussion we had at the beginning of subject-matter jurisdiction; why do we care about forum choice? 

1) System of notice pleading

a) Puts defendant on notice that complaint has been filed

2) Rule 7

a) Rules of pleading for federal court

i) Pleading and answer

ii) Reply to counterclaim denominated as such

iii) Answer to cross claim if there is any (D1 suing D2)

iv) 3rd party complaints, D bringing in Rule 14 party

(1) 3 broad categories of pleading: complaint, answer, reply

3)   Rule 8

a) Party shall state in short and plain statement his claims

b) Duogardi v, Durning
i) Complaint about medicine tonic bottles made no sense. 

ii) Rule: Court held that as long as there was a claim (for which relief was sought) and it gave defendant sufficient notice, plaintiff was entitled to his day in court.

(1) Broad reading of rule 8, like Judge Dimock’s in Rosen v. TX Co who says the details of the complaint can be figured out in discovery

(a) Dimock 

(2) Here, Judge Clark says that plaintiff deserves his day in court to show what the problem is basically.


c) Case v. State Farm Mutual Auto Insurance Co.
i) Facts: Agent for 3 insurance companies had his contract terminated after he refused to stop running for office (Early civil rights case)

(1) Claims—breach of contract, tortious interference with civil rights and contractual relations

(2) Here, last cause of action isn’t stated clearly—can’t make out a claim for which relief can be granted. 

ii) Rule: Court is not going to rewrite incorrect complaint for plaintiff if plaintiff has made incorrect claim—sharp contrast to view in Duogardi and Dimock’s attitude.

d) Garcia v. Hilton Hotels
i) Facts: Garcia sues Hilton for slander bc they said he was bringing in prostitutes. – other party did not know whether comments he made were privileged or not

ii) Rule: Defendant’s 12b motion was denied. Granted 12 e for a more definite statement.

(1) Complaint only has to put defendant on notice, court can infer certain facts

e) What does the plaintiff have the burden of showing in his complaint?

i) Rule 8 FRCP tells us what a party should set forth affirmatively

(1) Tells us that the plaintiff has to provide short and plain statement of claim. 

(2) Has to be shown beyond doubt that plaintiff can prove no facts before a complaint is dismissed for failure to state a claim.

(3) Ways to decide who has the burden of pleading

(a) Affirmative Approach—the party on the affirmative side has burden of pleading.

(i) Theory that courts seem to rely on most often

(ii) Problems: everything affirmative can be put negatively

(b) Essentiality Approach—the party who has to claim what is essential to the claim is placed with burden

(c) Probability Approach—party asserting the improbable has burden of showing it to be true

(i) Have to make an estimate of probability of events happening v. not

(d) Access to info— “burden shifting” the one with more access to info has the burden of pleading—courts have not relied on this one in very strong way 

(e) Public policy—which party would it be best to put it on based on public policy

(f) Enactment/Enabling—WHEN THERE IS EXCEPTION TO STATUTE- plaintiff (party relying on statute) must prove what is in enacting/enabling clause—that his case doesn’t fall into exception…defendant must plead affirmative defense

f) American Nurses Assoc. v. Illinois
i) Facts: complaint is basically that IL intentionally discriminates against women workers. 

(1) Defendant argues 12-b-6 motion to dismiss for failure to state claim on which relief can be granted, bc one of plaintiff’s claims sucked

ii) Rule: Just because there is one claim that is legally insufficient, doesn’t mean whole case has to be thrown out.

g) What to do with a pleadings question on the FINAL
i) Break down the complaint into its elements

(1) i.e. “intentionally” “discriminated” “on the basis of race” etc.

ii) Show who has the burden of pleading each element (not all the tests apply)

(1) If it is a statute, don’t forget enacting/enabling

iii) In order to defeat 12b6 plaintiff has to adequately prove all claims in which burden was on him.

(1) 12b6 should only be granted if it appears to be TO A LEGAL CERTAINTY that plaintiff can prove no set of facts which entitle to relief

iv) If there are insufficient facts it can be conditionally dismissed i.e. 12e

(1) Has to be enough to put defendant on notice

v) if legally sufficient, there is no case.

vi) Pleading should be construed broadly—Dimock, Clark….

(1) Some courts will not make inferences


1)  RULE 56
a) Supreme Court’s approach to rule 56 changed over last 40 yrs, though rule itself hasn’t

b) Adickes to Celotex has realigned burden of summary judgment with directed verdict

i) Judgment as a matter of law—Rule 50

ii) If no reasonable jury could find for a party, court rules in favor of other party as a matter of law

iii) Major question as you go from Adickes to Celotex is whether the same standard should be used to grant summary judgments as judgments as matter of law.

Rule 56a--plaintiff can move with or without affidavits

56b—defendant can move with or without affidavits

56c—summary judgment should be granted if there is no genuine issue as to any material fact…moving party entitled to judgment as a matter of law.

The moving party only has to prove that for any one issue there’s no material fact- they can get summary judgment for that one fact.

Issue of material fact?

(Issue which the non moving party must establish to prevail on its claim or defense.

All plaintiffs’ facts to prove cause of action are material.

c) P or D can move for SJ with or without supporting affidavits

i) Don’t have to be used but often are

ii) Must be made on personal knowledge

iii) Must contain facts that would be admissible as evidence at trial

(1) Person who makes affidavit can only state stuff that he or she could say at trial

d)  56e

i) Non moving party cant just rest on its pleadings during SJ motions

ii) Have to show that there is an actual issue to take to trial

e) 56f

i) If opposing party cant respond right away with affidavits, then they can ask for more time to respond

ii) Court can ask for more affidavits or dismiss motion for SJ and ask them to do it later

2)  
What is the rule 56 burden of the movant who does not have burden at trial?

i) Identify how it might be different that Adickes
ii) Adickes
(1) Facts: Teacher arrested for vagrancy after taking kids to diner. Sues restaurant for conspiracy. Defendant moved for summary judgment. Was denied.

(2) In Adickes the movant had to foreclose the possibility that the non moving party could prove element of her complaint.

iii) Celotex
(1) Facts: Asbestos case. Plaintiff’s dead husband had multiple possibilities of exposure. Sued Celotex and 15 other companies for negligence, etc. Celotex moved for summary judgment. 

(2) Celotex’s response to documents that Cattrat put forward: lawyer’s affidavit, letter, names of witnesses.

(a) Not in form that’s admissible at trial. Rule 56.

(3) Court of Appeals reverses lower court’s grant of SJ, Supreme Court reverses and remands.

(4) Rehnquist—

(a) movant burden 

(i) movant has to show absence of evidence on a material issue

(ii) PROVE IT approach

1. Motion says Plaintiff cant prove claim

2. Rehnquist says that’s okay

(iii) You don’t need to submit affidavit saying that you’re disproving affidavits

(iv) Movant doesn’t have to negate plaintiff’s claim

1. in Adickes, movant had to foreclose possibility

(5) White approach (concurrence)

(a) Celotex would have had to show that witnesses’ possible testimony would raise no issue of material fact

(b) Does not agree with prove it approach

(i) Thinks they have to depose witness first to show there’s not genuine issue of material fact

(6) Brennan

(a) Two ways in which movant could satisfy burden

(i) Affirmative showing

(ii) Show insufficiency of opposing party’s evidence to meet their burden

1. Go through discovery record 

(b)  If movant has met her burden you have to look at non moving party

(i) Can show the movant has not made adequate initial showing

(ii) Has overlooked evidence in the discovery record

(iii) Can produce more evidence

1. Either in rule 56 form—affidavits, depositions, interrogatories, etc.

(c) Or under Rehnquist approach in Celotex, can present evidence not in an admissible form—which can be made into admissible form in the future

(i) Can ask for more time under 56F.

(d) Rehnquist would probably support the second 2, but would not be too fond of the one which is merely saying the movant hasn’t made an adequate showing (bc he’s saying prove it is enough for movant so it doesn’t make sense)

(e) But Brennan thinks the first one is fine.

(7) Plaintiff could say the “prove it” was not enough. P could point to depositions where genuine issue of fact is there, or ask for more time—56F.


a)  Helps facilitate and winnow claims when there are no dispute of facts

i) What must the parties exchange?

(1) Rule 26A—mandatory disclosure

(a) Standard of relevance for discovery

(i) Does it relate to the claim or defense of the disclosing party
1. so plaintiff only has to give away info about her own claims—don’t have to do the other side’s work for them
(ii) Some courts still use old standard of relevance—related to the subject matter impending action
(iii) The new standard is more narrow, although some courts do not apply it that way, how narrow that is may have some effects on your Rule 11 obligations
(b) At an appropriate time, the parties have to disclose expert witnesses
(c) Comas v. US Tel Co of KA
(i) Facts: Rule 26a does not say you have to give copies of documents- only have to categorize and describe. However, in this case, the court said they did have to give copies based on an earlier agreement between the parties. Court talks about sanctions—expenses for plaintiffs since defendant’s hadn’t delivered what they said they would
(d) Talk about scope of mandatory disclosure, courts are allowing production of documents out of related claims because of a prior agreement, also talks about Rule 11. 
(i) Might want to use this when talking about why court might want to use broader standard
ii) What would parties like to discover from one another?

(1) Rule 26B

(a) Can ask for information relevant to the claims or defenses on either side

(i) Broader disclosure than in 26A

(b) Five discovery devices

(i) Depositions—sworn oral testimony, can make objections

(ii) Interrogatories—written questions under oath

1. Can only use them on parties, not on non-parties

2. Cheaper, 

3. can get thorough answers on technical stuff

4. limited number of interrogatories to use

(iii) Requests to produce information Rule 34

1. Look at documents and tangible things of parties and non parties

(iv) Medical Exams Rule 35

1. Need a court order 

(v) Request for admission Rule 36

1. Can only be sent to parties

2. Binding at trial

3. Admit or deny relevant stuff and if they don’t answer can take it as an admission

4. Change Answers by amending not answer to individual question, but actual Answer so as to make your case consistent

a. Rule 15

5. Strategically helpful in making clear what you have to discover and what you agree on

(2) Can have sanctions during this period. 

(a) Rule 37a2—motion to compel

(b) Can make a motion for sanction if the other party refuses to comply, can ask for a court order, and they may be sanction

(c) Court can order sanctions on their own without a motion

2) Time order of discovery

a) Conference

b) Initial disclosures

c) Then discovery begins, and can happen in any order

i) If you admissions first you can cut out stuff you don’t need to know

ii) Also if you’re poor you don’t want to use up your interrogatories

3) 1782

5) International Discovery

a) S.Ct in 1974 said fed’l court compliance with Hague Convention is optional 
b) District court has power to order foreign parties to comply with discovery rules of FRCP though the material is outside the jurisdiction of the court. 

c) What happens when the foreign defendant says no?

d) What are the available sanctions under Rule 37

i) Deem facts to be admitted

ii) Reasonable costs to be imposed

(1) Court’s approach to discovery is far more on a collision course with other nations.

6) When a foreign litigant is litigating something outside United States can ask US Court to assist a foreign tribunal in the discovery of evidence. 

a) 28 USC 1782

b)  Congress first addressed this issue in 1895.

i)  Allows district court to assist a foreign tribunal with investigation of facts

(1) The American Service Members Protection 2002

(a) Not withstanding 1782, no federal court may cooperate with the international criminal court. 

7) Intel:
a) Facts: AMD brought complaint to the DG of the ECC against Intel for monopolizing European market. They wanted access to the records of the documents that Intel had won in another case in AL.

i) Documents placed under seal with protective order—Rule 26c
ii) AMD first asked the DG to make a request under 1782 to ask AL district court to produce documents. DG refused. 

iii) District Court refuses to provide existence

(1) Does not know whether individual litigant can invoke 1782

(2) Is the DG a tribunal under 1782

b) Holding: Court read “interested person” very broadly

i) Read “foreign tribunal” very broadly

ii) Said the statute made it okay for district court to assist foreign tribunals

8)   Scalia:

a) 1782 is crystalline clear. We don’t need to look at the legislative history. Can decide this case on the face of the statute.

9)  Breyer dissent:

a) Very practical approach to 1782

b) Discovery is expensive

c) Every 1782 request is a demand on public resources both on US and foreign citizens

d) Prospects for friction between US and other countries is great.


2) Claim Preclusion/Res Judicata

a) Judicial efficiency

b) Preventing inconsistent judgments

3)  Requirements

a) Same claim

i) Rush: claiming 2 times for an accident, court rules claims merged

(1) Was same party suing over again for same thing.

(2) In Vasu there was some indemnity action going on.
ii) All claims have to be brought together

iii) Transactionally related standard like supp. Jurisdiction,

iv) Grounds for departure from Claim preclusion

(1) Change of circumstance, Rule 60

(2) 2 disease rule, latent diseases once symptoms develop years later

v) Exceptions

(1) If you are discriminated once and it keeps on happening

(2) Multiple statutes

(a) If there’s a statute dealing with one of your claims wont have to deal with it together

b) Same parties/privity

i) Difference between res judicata and stare decisis

(1) Res judicata is binding on just parties to suit and privity

(2) Stare decisis thought to be a lot more flexible because it can change

c) Valid final judgment

i) Default judgments are some issues

(1) i.e. with personal jurisdiction, can always deliver default and collaterally attack

(2) if there was no personal jurisdiction then it is not a final judgment 

ii) Different with subject matter jurisdiction—if you do not show up, you will be claim precluded

(1) Court has power over you and if you want to contest that you have to show up or you will be claim precluded

iii) Generally rule for stuff like bond claims

(1) Each year is a different claim

(2) Litigating one issue is separate from another years

4)  Issue preclusion/Collateral Estoppel

i) Judicial efficiency

ii) Preventing inconsistent judgments

iii) Fairness

iv) Making sure mistakes in first forum are not magnified

5)  3 elements

i) Issue has to be IDENTICAL

(1) Has to be more than identical claim, is has to be exact issue (e.g. I own the land bc the deed is invalid v. I own the land)

ii) Issue has to ACTUALLY be litigated and actually decided

(1) If a jury gives general verdict on case with 2 issues, no preclusion- only if there was a special verdict (Russell v Plac​e—gen. verdict! What weight to we give to dicta?? Persuasive? Some courts treat it as decided)
(2) Even though it was brought up in the first lawsuit can still be litigated in second lawsuit because it wasn’t actually litigated

(a) Look at trial record, but wont always tell you


(b) Default judgment and stipulations( no preclusive effects

(i) Look to see if there was a change in standard of proof from first law suit to second law suit

1. E.g. if first case was criminal, different agency standards

a. Must be a full and fair opportunity to litigated

iii) Issue has to be essential to the judgment


(a) If issue was necessary to make first judgment, there will be preclusive effects
b) Mutuality

i) If you are not party or in privity with first suit, cant use favorable judgment in your favor

(1) To determine privity have to look at substantive law

(2) Co-parties are not necessarily issue precluded

(a) Have to see if they were adversaries in first lawsuit

(b) Were there cross claims? If not, was there an adversarial relationship in the facts?

(i) Have to look at trial record

(c) Some commentators say that if they can cross claim but don’t they should be precluded

6) Non mutual

a) Bernhardt v Bank of America DEFENSIVE

i) Traynor allowed for non mutual defensive issue preclusion

(1)  Party against whom issue preclusion is being alleged must have been a party to first lawsuit or a privity to that party

(2) Since Bernhardt was in privity with beneficiaries in suit 1, bank was allow to use this against her

(a) Efficiency

(b) Consistency

(3) Didn’t specifically limit his rule to defensive non mutual

b) Blonder Tongue
i) Facts: University v. Patent Infringer, University v. 2nd Patent infringer

(1) Limited non mutual issue preclusion to defensive non mutual issue preclusion.

(2) Plaintiff should have had full and fair opportunity to litigate case in first forum

(a) Doesn’t look to the case in forum 1 to see if that is true

c) Park Lane v Shore OFFENSIVE

i) Facts: We’re looking at SEC v Parklane, then Shore v. Park Lane

ii) Expands non mutual issue preclusion to offensive non mutual issue preclusion but has the same privity rule as before

iii) Is used more cautiously—at court’s discretion

(1) Because not necessarily fair to defendant—doesn’t get to pick forum, might not have anticipated long term effects

(2) Look at what plaintiff is trying to do

(a) Make sure plaintiff is not engaged in wait and see behavior

(b) Want to encourage efficiency

(3) Forseability

(a) Did the defendant foresee issue coming up in further litigation

(i) That they had incentive to litigate that issue

(4) Consistency

(a) If the first case is in state court and second is in federal court

(b) Court has to apply state res judicata rules because it’s substantive and under Erie state law applies.

d) More wiggle room when it is going from state court to state court.

MINIMUM CONTACTS v. Territoriality starts here





Think about biases—how fed’l judges are elected, convenience, still thinking about TWIN ARMS of Erie





Specific Jurisdiction





Brennan says contacts is only one test. Also have to look at state interest and convenience


TRIANGLE TEST FOR JURISDICTION


Balance of contacts and conv,





Specific Jurisdiction





Pleadings





Like Worldwide, foreseeability is not enough





Minimum Contacts as affiliating circumstances


(what court looks at to see if there are minimum contacts)


In-state sales


In-state services


In-state solicitation


State-directed marketing





If can be read narrowly go to Walker - you’re back to Erie again





Jurisd. by necessity: wartime: no other forum for lawsuit to take place.





General Jurisdiction





General Jurisdiction





Which is still Hanna!





Not arising out of or related to





TRIANGLE TEST: this time for general jurisdiction





CIVIL PROCEDURE OUTLINE





If no, go right to Erie where its just state v. fed’l  no huge clash





Will not substantially affect in rem I actions as the land in dispute will often be a sufficient contact to establish jurisdiction





TWIN ARMS





Brennan’s Triangle Test Again!!!





Subject Matter Jurisdiction





Due process is satisfied if the nature and quality of the contacts are such that the exercise of jurisdiction based on these contacts does not offend traditional notions of fair play and justice.





The Erie Doctrine





For a discussion of fairness in of national contacts, see  notes on pages 183-84 (not discussed in class!).





Personal Jurisdiction





Minimum Contacts


International Shoe does not tell us what minimum contacts are.


Court proposes a case by case approach—functional, not formal


Gives us 4 categories to see whether there are minimum contacts


Continuous and Systematic with cause of action


Continuous and Systematic with no cause of action


Isolated and sporadic with cause of action


Isolated and sporadic with no cause of action 





Summary Judgment





Is this right??





Discovery





Preclusion
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