
SHORT VERSION (long version - page 13)

IN PERSONAM JURISDICTION

1. Statutory Analysis
A. State Long Arm: Constitutional Max OR Enumerated Acts (14th Amendment)

a. Rule 4(k)(1)(A): Allows the federal court to piggyback on the long arm statute of the state in which the District Court sits.

B. Federal Long Arm (Constitutional Max Statute): (5th Amendment)

a.
Rule 4(k)(1)(D): When authorized by a United States statute, jurisdiction is appropriate

C. Limited Federal Long Arm Provision: Rule 4(k)(2): (5th Amendment)

a. Federal Question + Foreign Defendant Corporation

b. Used when there is no state forum despite the fact that defendant has aggregate contacts with the United States as a whole (i.e. assume Asahi was presented with a federal question claim)

D.
Quasi in Rem II Jurisdiction: see below: OR 4(n)(2)(after Shaffer…)

2. CONSTITUTIONAL ANALYSIS

Traditional Basis for Jurisdiction
A. Consent: 

a. Carnival Cruise: much weight given to forum selection clauses

b. Zapata: US courts allow forum selection clauses in other countries

B. Appearance (as per Adam v. Saenger, Pennoyer)

a. Exception: Special Appearance: D appears only to contest jurisdiction

b. Exception: Collateral Challenge

C. Presence: states can regulate nonresidents present within borders

a. Pennoyer v. Neff: 14th amendment allows territoriality

b. Burnham: transient jurisdiction

D. Domicile: defendant subject to all claims in state of domicile

a. Blackmer
b. Milliken v. Myer: Domicile can bring an absent defendant home through use of substituted service of process

E. In Rem: Jurisdiction over a thing - adjudicating questions related to ownership (Recovery capped at value of property)

F. Quasi in Rem I: Disputes Related to Property located in a forum (Recovery capped at value of property) - i.e. premises liability

G. Quasi in Rem II: Property is used as a proxy for an individual.  (Recovery capped at value of property)

· Limited Appearance: an appearance contesting property.

· Shaffer v. Heitner: A proceeding "against" property is a proceeding against the owners of that property and as such, the minimum contacts discussion applies.  

· Usually applies to property that has no "situs" of ownership - intangibles.

Modern Basis for Jurisdiction: International Shoe: minimum contacts with a state such that exercise of jurisdiction is reasonable and just and does not offend traditional notions of "fair play & substantial justice". [instead of implied consent as per Hess]

A. Brennan's Helicol Dissent: Plaintiff's cause of action must arise out of the defendant's forum related activity (the cause of action must arise out of at least one contact that the defendant has with the forum)

Specific Jurisdiction: Good Contacts
A. 
Purposeful Availment: Hanson: the quid pro quo.  The defendant purposefully avails itself of the benefits and privilege of conducting activities within the forum state thus invoking the benefits and the protections of its laws.

B. McGee: An isolated but substantial contact will suffice.  But the McGee court is different than the present court.

C. World-Wide: Can the D reasonably anticipate being hauled into the forum?  Predictability.

a. Affiliating Circumstances: (1) In State Sales, (2) In State Services, (3) In State Solicitation and, (4) State Directed Marketing

D. Asahi: O'Connor: Said intent to serve forum's market was most important and specified activities that she would consider: (1) Designing the product for the forum state's market, (2) Advertising in the forum state, (3) Establishing Channels for regular communication/advice on how to use product to customers in the forum state, (4) Marketing product through a distributor that has agreed to serve as a sales agent in the forum state.

Specific Jurisdiction: What will not suffice/What Courts Don't Need to Analyze

A. P's unilateral activity with a distant forum or with a non resident defendant (i.e. portable torts as per World-Wide) (a phone call by Hanson)

B. Foreseeability or Fortuitous Circumstances (World-Wide()

C. Plaintiff's Contacts with the forum (Keeton: if Keeton can survive most other P's should be able to as well)

D. Plaintiff's Choice of Law (Keeton & the statute of limitations bit)

**Be careful: Courts, as per Kulko do not analyze individuals purposefully availing**

General Jurisdiction: Good Contacts

A. Contacts must be continuous and systematic

B. Contacts must approximate physical presence (Perkins: Ohio was companies' de facto headquarters)

General Jurisdiction: What will not suffice/What Courts Do not Need to Analyze

A. Mere Purchases in a forum state

B. Plaintiff's unilateral activity in a state (Helicol: Bank's location & payment)

Reasonableness Inquiry

A. Burden on the Defendant

a. Asahi: the burden of subjecting a foreign corp. to US law is severe

b. In-State Bias (look at the facts)

B.
Forum State's Interest in Adjudicating the Dispute

a. Sovereignty Branch of World-Wide: does the state have a sovereign interest in exercising jurisdiction?

b. Statute: does the wording of the statute

c. Regulatory Interest

C.
Plaintiff's Interest in Obtaining Convenient and Effective Relief

D.
Interstate Judicial System's Interest in Obtaining the Most Efficient Resolution of Controversies

a. 
Shared Norms

E. The Shared Interest of the Several States in Furthering Fundamental Substantive Policies.


SUBJECT MATTER JURISDICTION

Diversity: Necessary to protect out of state defendants against in-state bias
I. Constitutional Authority: 

· Article III Section 2

· Strawbridge v. Curtiss: No diversity if any P is a citizen of the same state as any D regardless of how many parties to the litigation.

II. Statutory Authority: §1332

§1332(a): Amount in Controversy > $75,000

Court can dismiss only if shown to legal certainty that amount in controversy cannot be satisfied.

Time of Filing Rule: If circumstances change after time of filing - no consequence.

Every P in a class action must satisfy this requirement: Rule 23

P may aggregate claims to meet this requirement.

Injunctions: we look to the value of the injunction from P & D's perspective, respectively to see if it satisfies this requirement.

§1332(b): After trial, if P makes less than $75,000, P is subject to court costs (District court can deny recovery - but usually doesn't).  Doesn't deter.

§1332(a)(1): jurisdiction over citizens of different states

Citizenship = Domicile (Residence + Intent to Return)

§1332(a)(2): …citizen of one state and subject of foreign state
§1332(a)(3): …citizens of different states + foreigners (additional parties)
§1332(a)(4): …a foreign state as P and citizens of a state or different ones.

§1332(a)(?): …permanent resident aliens are citizens where domiciled. (i.e. China Nuclear) 

§1332(c)(1): Corporations are citizens in place of incorporation and principle place of business

Principle Place of Business:

Nerve Center Test: Where are the big decisions for the company made?

Operating Assets:  Where is the company's distribution center?  Where is the productive value of the company located?

Totality: Weighing Nerve and Operating Assets

§1359: A district court shall not hear a claim that has been collusively made to invoke the jurisdiction of the court [look at the % that assignee gets: courts interpreted to defeat as well]

Independent Business Justification: Policing Assignments: Independent Business Justification must surface before the dispute arises and assignment is not done to interfere with diversity. Kramer v. Caribbean Mills.
§1332(c)(2): Real Party in Interest Clause.

a. "A real party in interest is one who by the substantive law has the duty sought to be enforced or enjoined." - Rose v. Giamatti
b. Statute speaks to representatives of infants and decedents

Judicially Created Exceptions to the Statute

Domestic Relations (Alimony, Divorce, Child Custody) & Probate: state has a very strong interest & high level of competence

Ankenbrandt v. Richards: This case could move forward b/c based fundamentally in tort (child abuse).

Federal Question Jurisdiction

Constitutional Authority

A. Article III Section 2

B. Osborn: ingredient test. Any federal issue lurking in the background.

Statutory Authority: §1331: Supreme Court has never interpreted §1331 to the full extent.

A. Mottley: The Well Pleaded Complaint: federal question must be on the face of P's complaint, not anticipated defense (State Law Claim + Federal Element = Jurisdiction)

B. American Well Works: A suit arises under the law that creates the cause of action.  Sovereignty test.  Example: Shoshone Mining Co.
C. Smith: If the vindication of a right under state law necessarily turns on a construction of federal law. Federal claim may come up as a defense. [Constitutionality of the federal statute that created the bonds]

D. Moore: If federal law creates a standard (implied right of action) it is not one whose construction turns on federal law.  Intrastate issues are not substantial.

E. Merrell Dow: Did Congress intend [implicit or explicit] a private federal remedy for violations of the statute it enacted? Are the P's part of a class of people the statute was intended to protect?

F. Merrell Dow Dissent: Is there under enforcement of a federal norm? Brennan wants to promote uniformity & correct interpretation (the more complex the issue - the more he would want it decided by the federal court)  

G. Merrell Dow Footnote 12: Is the strength of the federal interest particularly high?  (Supreme Court has never explained what the "federal interest is.")  The existence of the private right of action shows how substantial the federal interest is.  


ERIE DOCTRINE: applied only in diversity

A. Swift v. Tyson: interpreted §1652 "Rules of Decision Act" to allow declaratory theory of law (judge declares it - so it must be true).

B. Erie: TWIN AIMS: (1) Discourage Forum Shopping, (2) Promote State Interest in Equitable Administration of the Laws

C. Are the federal rule and the state rule in collision?  Is the federal rule sufficiently broad to cause a conflict between the federal and state law?

a. Hanna: collision between "in hand service" (state law) and service at residence (federal rule) (Conflict between state law & federal rule of civil pro)
b. Walker: collision between tolling the statute of limitations - at the time the complaint is filed (federal rule 3) or time defendant is served (state rule) (Conflict between state law and federal rule of civil pro)
c. Burlington: collision between penalties on appeal - state court issues 10% of damages for unsuccessful appeals & federal court hands out penalties when appeal is frivolous

d. Ricoh: collision between venues - Alabama common law would have looked disfavorably upon transferring for improper venue while §1406 allows for transfer for improper venue (taking into account various considerations) (Conflict between Federal Statute & State Law)
e. Gasperini: conflict between state's allowance for appellate review of jury decisions and federal court's decision to respect jury awards (7th Amendment - of tantamount importance to the federal system)

D. Is there a narrowing construction of the federal rule so that we can respect the state law? - as per Erie, Walker
a. Hanna: no narrowing construction of the federal rule: the rules cannot coexist

b. Burlington: no narrowing construction…the rules cannot coexist.

c. Walker: the federal rule that states that a civil action is commenced by filing a complaint with the court was not interpreted to have anything to do with tolling a state statute of limitations.

E. §2072(a): Allowed the Supreme Court to formulate the Federal Rules of Civil Procedure. (Gets its authority from Article I, Congress has the power to make all laws "which shall be necessary & proper to carry into execution the foregoing Powers…")  Hanna: Bias for the federal rule.

F. §2072(b) & Erie: makes us ask: Does the rule really regulate procedure or does it modify, abridge, or enlarge a substantive right (Hanna recognizes we should ask this)?  If applying the federal rule would we must defer to the state law. Guidelines in determining:

a. Hershkoff: Does the rule tell us how things are done in a courtroom?

b. York: Would applying the state law substantially change the outcome of the case? (Aimed at forum shopping and equity)
c. Byrd: Is the procedure of tantamount importance to the federal system?  Are there affirmative countervailing considerations (like would the federal system fall if it weren't for this procedure) that may counsel against the application of state rules of decision that are not bound up with rights and obligations?  (7th Amendment case)

d. Harlan's Primary Behavior Test: If we were applying the federal law, would the primary behavior of people in the real world change?  If it would substantially, we must apply state law.

G. If we are dealing with a conflict between a federal statute and state common law - the federal statute always wins (once the court finds that Congress validly enacted it) Ricoh.

H. Can we accommodate both the federal rule and the state rule?  Can we create a federal common law rule of procedure that respects the state's substantive goals and the tantamount federal interest that the federal rule is protecting? Gasperini (7th Amendment)
NOTICE PLEADING

The Complaint & Answer

A. Rule 8

a. 8(a) Complaint - short and plain statement (1) jurisdiction, (2) claim, (3) relief sought

b. 8(b): Answer: short and plain statement that mirrors the complaint.

c. 8(c): Affirmative Defenses: D has the burden of pleading, assumption of the risk, contributory negligence, duress, estoppel, failure of consideration, fraud, illegality, statute of frauds, RES JUDICATA, waiver, fraud, statute of limitations…or any other affirmative defense.

d. 8(d): if someone failes to deny, it is admitted as true except amount of damages.

e. 8(e): Pleadings to Be Concise, Direct; Consistency: (1) concise.  No technical forms required, (2) Pleadings do not have to be consistent - a party may set forth as many statements as they wish and they may offer 2 or more theories of liability.

f. 8(f): Pleadings will be construed to do substantial justice.
B. Who has the burden of pleading each element of the claim?

a. Affirmative/Positive: P has to plead all of the affirmative (the one used most often)

b. Essentiality: Anything essential to the claim

c. Access to Information: The party that has the greater access to information has the burden of pleading (but not used in practice

d. Probability: the party asserting the improbable has the burden of showing it is true

e. Public Policy: Allocates the elements in a way that promotes the values we like.  Very discretionary.

f. Enabling Clause: comes after the semicolon, or, "except when"…

C. Can the moving party survive a 12(b)(6) motion?  A complaint will not be dismissed unless it states to a legal certainty that no relief is available under any set of facts - Failure to state a claim upon which relief can be granted.
a. Judge will always assume the facts in complaint are true

b. D raising 12(b)(6) must be able to raise a conclusive defense. - Garcia (conditional privilege is not a conclusive defense to slander b/c if P can prove actual malice or slander, defense is lost)

c. Moving party must show it is legally insufficient, not simply factually insufficient.

d. Case v. State Farm Insurance: It is P's role to state a viable claim (even when dealing w/ a pro se litigant).

e. Reasonable Inferences: 
D. Can the moving party alternatively get a 12(e) motion (Motion for a More Definite Statement)

a. Used when complaint is factually insufficient.  P can plead too much and get into 12(e).

b. Standard: the complaint must be so vague and ambiguous that a party cannot reasonably be required to frame a responsive pleading.

c. Courts are reluctant to grant these b/c D may be fishing for information…


DISCOVERY

Initial Disclosures: Rule 26: Obligation: "describe or categorize"

A. Rule 26(a)(1)(A): Potential Witnesses

B. Rule 26(a)(1)(B): Documentary Information

C. Rule 26(a)(1)(C): Damages & Basis for Relief

D. Rule 26(a)(1)(D): Insurance used to indemnify or as the subject matter of the dispute

E. Rule 26(e): Protective Orders: Court can issue to protect a party from embarrassment, oppression or undue burden or expense.  Court limits discovery especially to protect (7) trade secret or confidential research information.

a. Protective orders are usually granted in cases involving info. about product development.  Once a protective order is granted, the public cannot get it and neither can futute litigants.

F. Rule 26(f): Conference: Where parties share their discovery plans w/ each other.  Attorneys are required to schedule, not court.

Stage 2

Parties may get at anything relevant…

a. Pre-2000 relevance standard: any matter not privileged that is relevant to the subject matter of the litigation.

b. 2000 relevance standard: relevant to the claim or defense of any party.

Depositions: Rule 30

Available against a party or non party (strangers can be deposed)

One day, 7 hours

Objections: goal is to alert witness and spread over record for appeal

Interrogatories: Rule 33

Available only against a party

Benefits: poor parties (cannot afford depo), technical questions, questions for an entity

Drawbacks: no depth of info.

Requests for Admission: Rule 36

Set of questions to be answered under oath

Are binding at trial (unlike interrogatories)

Motion for Order to Compel: Rule 37(a)(2): when cooperation fails

§1782: Assistance to Foreign and International Tribunals and to Litigants before such tribunals: A District Court can order an individual to comply with the fact finding of foreign tribunals but the US does not assist foreign tribunals in prosecuting American soldiers (as per Armed Service Members Protection Act)

Intel


SUMMARY JUDGMENT

Rule 56: Allows Summary Judgment.

· Rule 56(a): For Claimant. Plaintiff (or defendant on a cross claim, counterclaim, or cross motion) may seek summary judgment 20 days after the lawsuit is commenced (or after motion is pursued by the opposing party).  He may move with or without supporting affidavits.
· Rule 56(b): For Defending Party: A defendant if not suing someone else may at any time move for summary judgment with or without supporting affidavits.
· Rule 56(c): Judgment may be rendered when the record shows that there are no genuine issues of material fact and the moving party is entitled to judgment as a matter of law.
· Rule 56(d) Case not fully adjudicated on motion [Partial Summary Judgment]: A court may determine what material facts exist without substantial controversy and what material facts are arguable.  
· Rule 56(e): Form of Affidavits; Further Testimony; Defense Required: Affidavits made on personal knowledge, must set forth such facts as would be admissible in evidence…When a motion for summary judgment is made, an adverse party's response must set forth specific facts to show that there is a genuine issue for trial.  If the adverse party doesn't respond, judgment will be granted against him.
Material Issues of Fact: return us to the elements of the claim (burden pleading).  An issue is material if we need it to prove our cause of action - if the burden is on us to plead it.

Adickes v. S.H. Kress & Co.

· Held: The movant has to foreclose the possibility that a genuine issue of material fact exists to go to trial with.  The defendant must show that there is no possible way for plaintiff to prove her case.

Celotex: 
· Rehnquist Held: The nonmovant has the burden to identify portions of the record that show that there is a genuine issue of material fact.  Allows a defendant to say, "prove it" - prove that there is a genuine issue of material fact.

· White & Brennan Held: Defendant must come forth with something to show that plaintiff has not proven there is a genuine issue of material fact.

· Brennan Held: (see Addickes)

Two Questions to Ask After Celotex:

1. Has the defendant pointed to an insufficiency in plaintiff's complaint? - Rehnquist.

2. Has the defendant come forward with an affirmative showing negating plaintiff's complaint? - Brennan & White

	Movant's Rule 56 Motion
	Non Movant's Response

	(1) Movant makes a prove it motion as per Rehnquist's opinion
	(1) Nonmovant can produce evidence in a Rule 56(e) form that is admissible at trial (requires P to respond as per Rule 56(e))

	(2) Identify the Insufficiency - and request more discovery (White & Brennan)
	(2) Produce Evidence not in Rule 56 form. (Response - per Rule 56(e))

	
	(3) Ask for more time as per Rule 56(f)

	
	(4) Contest that movant has met his burden as per Addickes and Brennan's dissent & point to items in the discovery record



PRECLUSION: RES JUDICATA & COLLATERAL ESTOPPEL

Res Judicata: claim preclusion

· System's Efficiency

· Parties' interest in finality

· Preventing inconsistent judgments

To Invoke

A. Same Claim: Rush: all claims arising out of a common nucleus of operative fact must be brought together. (no claim splitting)

a. Change of Circumstances (Rule 60)

b. 2 Disease Rule: allows a claim brought for latent diseases whose symptoms develop later.

c. Continued Claims: we don't force P to anticipate a second suit unless there exists something like an acceleration clause, which forces anticipation.

d. Multiple Statutes

B. 
Same Parties or in Privity:  But…if one party assigns a claim to someone else, this may defeat res judicata effect

C. 
Valid Final Judgment: Forum #1's Judgment must have been final (What issue preclusive effect do they give to their decision???)

a. Default Judgment: there are issues sch a personal jurisdiction.  One affirmative defense is a collateral attack (if a court did not have personal jurisdiction - no valid final judgment, no preclusive effect.  With subject matter jurisdiction, there is preclusive effect unless…

· Forum 1 exercised a manifest abuse of authority

· Forum 1 must have "substantially infringed on the authority of another tribunal

· Forum 1 must have lacked capacity to make an informed judgment

b. The only way to overcome this is when we determine the federal law interest is so strong that the federal rule must govern.

More Rules

A. 
Limited v. General Jurisdiction

e. A plaintiff may filed in a court with limited jurisdiction (i.e. a court asserting power through specific jurisdiction or quasi in rem II) first and then file in a forum with general jurisdiction

f. A plaintiff may not file in a court of general jurisdiction first and then file in a court of limited jurisdiction.

g. A plaintiff must request under §1367 that both claims be heard in federal court if the federal court has general jurisdiction.  If the federal court denies which is within its powers, the plaintiff may file in state court.

Collateral Estoppel: Issue Preclusion

· Judicial Efficiency

· Preventing Inconsistent Judgments

A. Identical Issue

B. Actually Litigation: Evidence must have been presented to some fact-finder
h. Pre-Trial Order: good indication of "actually litigated".  Contains judge's orders of factual issues that will need to be gone over at trial, documents and exhibits tha will be issued

i. General Verdicts: pose problems

j. Special Verdict: good for issue preclusion b/c of insight into the juries' thoughts

k. Default Judgments: no evidence presented to a fact-finder

l. Stipulations not sufficient - go to what parties agreed upon for various reasons

m. Record: If evidence is submitted on two or more claims difficult to determine unless judge complaint lists claims separately and judge provides jury instructions as to each claim.

n. Guilty Please: no issue preclusive effect (unless allocutions)

o. Dicta: accorded the same weight as holding (but shouldn't b/c no right to appeal dicta)

C. Judgments Issued by Tribunals/Administrative Hearings: we look at the procedural opportunities available to decide whether D had a full and fair opportunity (after actually litigated is determined)

D. Essentiality: The issue must have been essential to the judgment.

a. 2 alternative grounds - good indication that issue was not essential

b. (1) B could not appeal an adverse factual finding, (2) the issue was not essential to the judgment & there is a concern that the court did not pay attention to it, (3) Concern about replicating error

E. Actual Adversarial Relationship w/ CoParties

a. General Rule: Co parties not in an actual adversarial relationship with each other should not be issue precluded.  The 3 Views (Discretionary in application)

1. Restatement: looks to whether the parties were adversaries in fact even if they do not assert formal claims against each other.  No cross claims are necessary.

2. Out-There-View: If co parties had a full and fair opportunity to litigate and the issue is actually litigated in a lawsuit, then they ought to be issue precluded.

3. View Adopted By Most Courts: In order for co parties to be bound as between themselves, they must be adversaries - the evidence is that they have asserted a cross claim against each other.


F. Privity: Parties must be in privity with one another (parties in so close a relationship to a named party, we will treat them as though they were that named party)

a. 
Examples: Executor-Estate, Trustee-Trust, Guardian-Child, Named Parties in a Class Action

b. 
Traditional View of Mutuality: a party that would be bound by the unfavorable factual rulings of a judgment may then assert the favorable rulings of a judgment. 

THE EROSION OF MUTUALITY

· The Indemnity Anomaly: P v. Worker, P v. City, City v. Worker

· Bernhardt: Traynor allowed defensive non-mutual collateral estoppel with the following qualifications - the party against whom issue preclusion is alleged must have been a party to the first lawsuit or in privity with the party to the first lawsuit.

Defensive Non Mutual Collateral Estoppel: 
Forum #1: P v. D1

Forum #2: P v. D2

D2 (different defendant) asserts defensive non-mutual collateral estoppel against P.
· Justifications: (1) adversary system allows P one full and fair opportunity, (2) EFFICIENCY: the case has already been tried and heard

· Arguments Against: (1) Efficiency: forces P to aggregate all claims in one lawsuit, (2) Doesn't recognize that P is the master of her own lawsuit - she might want to structure her lawsuit in a particular way, (3) Fairness to P - takes away her autonomy as a litigant, (4) Doesn't recognize that on the same set of facts, juries might come back with different verdicts.

Blonder-Tongue: Allowed for defensive non-mutual collateral estoppel against a plaintiff that was a party to the first action.

Offensive Non Mutual Collateral Estoppel:
Forum #1: P1 v. D

Forum #2: P2 v. D

P2 (different plaintiff) asserts offensive non-mutual collateral estoppel against D

OR

Forum #1: P v. D = P loses

Forum #2: A v. P

P loses and a different plaintiff tries to take strategic advantage of the result by claiming collateral estoppel against P in the first lawsuit.

Park Lane Rule: Offensive Non Mutual Collateral Estoppel is discretionary when there is a lack of mutuality.  Courts must look at the following factors:

1. Could the party have joined the lawsuit (was there any "wait and see behavior")

a. We look at this to encourage class actions (a higher level of efficiency)

2. Foreseeability: did D think it was foreseeable that the issue would come up in a later litigation?

3. The possibility of inconsistent judgments

Procedural Opportunities: (a lack of a jury does not matter

· IN PERSONAM JURISDICTION
Statutory Analysis

· Is there a long arm statute: legislature must confer power to the court to hear a claim.  The 14th (state) and the 5th Amendments (federal) only define the outer bounds of jurisdiction.

· Constitutional Max Statute

· Specific/Enumerated Acts Statute

· Is the exercise of jurisdiction in this case Constitutional?

Constitutional Analysis

Traditional Basis for Jurisdiction

1. Consent (Forum Selection Clause)

a. Zapata: US courts will give credence to forum selection clauses that provide for a forum in a foreign country.  Much weight should be given to parties' forum selection clauses.
b. Carnival Cruise: Forum selection clauses are not limited to contracts between two corporations b/c:
A. Defendant has expressed its interests in where it wants a suit to be adjudicated.
B. Judicial economy
C. Passengers benefit from lower fares.
2. Appearance: A defendant may voluntarily appear and submit to jurisdiction

a. Adam v. Saenger

b. Appearances without submitting to jurisdiction
A. Special Appearance: D appears only to contest jurisdiction

B. Limited Appearance:
C. Collateral Attack: D takes a default judgment and then challenges jurisdiction later in an enforcement proceeding.
3. Presence: A state has a right to regulate nonresidents who are present within its borders

a. Pennoyer v. Neff: strict theory of territoriality (14th Amendment was used in this opinion to justify this view - an individual's right to due process is violated in a court with no jurisdiction over him).
b. Burnham: 

4. Domicile: A person may be sued for all claims, regardless of where they arise, in their state of domicile.

a. Milliken v. Myer

· Milliken sued Myer (resident of Wyoming) in Wyoming state court.  D was served with process in Colorado pursuant to a Wyoming statute.  Myer collaterally challenged the suit.
· Court held: "Domicile in the state is alone sufficient to bring an absent defendant within the reach of the state's jurisdiction for purposes of an appropriate judgment by means of appropriate substitute service"
Modern Tests for Jurisdiction 

(International Shoe): Defendants must have certain minimum contacts with a state such that an exercise of jurisdiction is reasonable and just and does not offend traditional notions of "fair play and substantial justice"

Specific Jurisdiction

· Brennan's Helicol Dissent: Plaintiff's cause of action must arise out of the defendant's forum related activity (so the cause of action must arise out of at least one contact that the defendant has with the forum) 

· The defendant must purposefully avail himself of the benefits and the protections of the forum state's laws such that he can reasonably anticipate being hauled into court there.

Minimum Contacts Test

1. Purposeful Availment (Quid Pro Quo - D takes a Privilege from the forum and state subjects him to jurisdiction)
a. Hanson: the quid pro quo.  D takes a privilege from the state and State subjects him to jurisdiction (also in Int. Shoe but the particular phraseology is not there).  The Delaware trustee did not solicit business within the state and as such did not purposefully avail itself of the Florida law.  There must be some act in which "the defendant purposefully avails itself of the privilege of conducting activities within the forum state, thus invoking the benefits and protections of its laws."

b. World-Wide: Did defendant knowingly place his product into the stream of commerce, knowing that it would serve the forum state's market?

c. Kulko: a defendant that sends his children to live with their mother in CA from NY cannot be said to have "purposefully availed" himself to the benefits of CA law. (We are dealing with children, not products).  Merely causing an effect within a forum state absent purposeful availment is not enough for jurisdiction.  
2. Can D Anticipate/Foresee Being Haled Into The Forum? (Goes to Predictability in the Judicial System) 
a. Intl. Shoe: doesn't say explicitly but, "It is enough that the appellant has established such contacts with the state that the particular form of substituted service adopted there gives reasonable assurance that the notice will be actual."

b. McGee: no direct discussion of this but the court found that the other factors weighed so heavily (Forum's interest in adjudicating the dispute) that this didn't matter as much (?).
c. World-Wide: while it is true that the defendant can foresee an automobile's use in Oklahoma, it is not an appropriate basis for jurisdiction.  "Rather, it is that the defendant's conduct and connection with the forum state are such that he can anticipate being haled into court there."  Discuss the importance of predictability in the legal system - it allows the defendant to structure their business such that they will not be liable for suit in a distant forum.  Types of Affiliating Circumstances (CALCULATED TO SERVE THE OKLAHOMA MARKET) that will render a corporation liable to suit in a forum:
A. in-state sales

B. in-state services

C. in-state solicitation

D. state directed marketing

d. Asahi ( O'Connor): Defendant's conduct must indicate intent to serve the forum state's market.  The mere placement of a product into the stream of commerce is not enough for an action to be purposefully directed at the forum state.  It is not enough that the product be "swept" into the forum without something more, such as:  

A. Designing the product for the forum state's market

B. Advertising in the forum state

C. Establishing channels for regular communication/advice on how to use product to customers in the forum state

D. Marketing product through a distributor that has agreed to serve as a sales agent in the forum state (like in Intl. Shoe).

3. Reasonableness Analysis: (ASAHI: this is the only prong that was the majority)
a. Burden on the Defendant

A. McGee: the court weighed D's interest (inconvenience of travel) but decided that it would not amount to a denial of due process.

B. World-Wide: court found that if a defendant did have clear notice of liability it would be able to protect itself from the inconveniences of suit in a distant forum by procuring insurance, passing costs to its customers, or breaking its ties to the forum.

C. Asahi: The burden of subjecting a foreign corporation to US law is severe and should be weighed heavily.

b. Forum State's Interest in Adjudicating the Dispute
A. McGee: CA had an interest in providing redress for its citizens when insurers refuse to pay claims.  

B. World-Wide: It is not unreasonable to subject a corporation to suit if its defective merchandise has been a source of injury to its owners or to others but only if the sale of the automobile is not an isolated occurrence.  In order to find forum state interest, it is important that the product serve the forum's market.

C. Keeton v. Hustler Magazine, Inc.: Regular monthly sales of magazines were held to enhance the forum state's interest in the dispute.

D. Asahi: 

c. Plaintiff's Interest in Obtaining Convenient and Effective Relief
A. McGee: When claims were small or moderate, claimants could not afford traveling to a distant forum.  They want to keep the courts open to all disputes regardless of how much money is at stake.  Crucial witnesses, such as the company's defense of suicide (?) would be in P's forum.

B. Asahi: The plaintiff in this case is a Taiwanese Corporation so its interests in resolving the dispute in the US is not clear or even relevant to the court's analysis.

d. Interstate Judicial System's Interest in Obtaining the Most Efficient Resolution of Controversies
A. Asahi: California law should not govern an indemnification action used to settle whether Japanese Corporation should indemnify a Taiwanese Corporation based on a sale made in Taiwan.  

e. The Shared Interest of the Several State's in Furthering Fundamental Substantive Policies
A. Asahi: says this is an important prong but not 

4. What Will Not Suffice/What Courts Do Not Need to Analyze

a. P's unilateral activity with a distant forum or with a non resident defendant

A. Hanson: Florida could not assert jurisdiction over the Delaware trustee, an indispensable party to the litigation, because Donner unilaterally conducted business with it (probably called the bank to change her will) - no 

b. Foreseeability that a product will find its way into a forum

A. World-Wide: The plaintiff argued that it was foreseeable that the plaintiff's car, due to its mobility, would find its way into Oklahoma.  But the court held that foreseeability alone is not a basis for jurisdiction.

c. Fortuitous Circumstances

A. World-Wide: one automobile just happened to reach Oklahoma.

d. Plaintiff's Contacts with the Forum State - Court does not need to look at

A. Keeton v. Hustler Magazine, Inc: The court will uphold jurisdiction even when plaintiff's contacts with the forum are entirely lacking.  The plaintiff's contacts relate only in so far as they enhance the defendant's contacts with the forum.

e. Plaintiff's "Choice of Law"

A. Keeton v. Hustler Magazine, Inc.: The court held that although the plaintiff chose the only forum in the nation where the issue was not time-barred by the statute of limitations, this did not matter in a jurisdictional inquiry.

f. Effects Test

A. In Kulko, the Appellate court mistakenly used the effects test - whenever an effect is felt within the forum state, it gives rise to jurisdiction.  This doesn't work because the defendant must purposefully avail (see above).


· IN PERSONAM JURISDICTION: BRIEFS 
International Shoe Co. v. Washington

· Jurisdiction in Washington was based on an enumerated acts statute that authorized jurisdiction over companies that were delinquent in their contribution to the state unemployment fund.

· Cause of Action: To recover delinquent funds from to a state unemployment fund.

· International Shoe was a Delaware corporation with its principle place of business in St. Louis.

Contacts:

5. Employed salesmen that resided in Washington that were compensated based on commission of sales in Washington

6. Rented rooms in Washington to display merchandise to customers; the company reimbursed the cost of the rooms.

7. Salesmen solicited orders from buyers and transmitted them back to home base.

8. Salesmen sent orders out of the state and company shipped products into the state "systematic solicitation and continuous flow of products".
Contacts sufficient to base jurisdiction because:

1. International Shoe received the benefits and the protection of the forum state's laws - including the right to use the court in the forum to defend those rights.  Those rights have obligations - consent to suit in the state.

2. Business was continuous and systematic.

3. It was reasonable and just according to the court's traditional notions of fair play and substantial justice for the court to assert jurisdiction.
Justice Black's "Opinion": Opposes an "elastic standard" or bright line rule for jurisdiction - says "justice" and "fair play" are not grounds for overruling a legislature's decision to tax businesses for a state's unemployment fund.  He prefers interpretation (preempts problems with jurisdiction that will come later - implicitly saying that a state's interest is more important).  
McGee v. International Life Insurance

· Jurisdiction in California is based on CA enumerated acts statute: allows jurisdiction when contracts are created with in-state residents.

· Cause of Action: Breach of Contract (company failed to pay upon decedent's death)

· Collateral Challenge: McGee sues in California, gets a judgment and then tries to enforce the action in TX, and the TX court refuses b/c of lack of personal jurisdiction.

Contacts

1. Contract

Contact Sufficient to Base Jurisdiction B/C:

1. Contract has a substantial connection to the state.  It is a substantial contact and the cause of action certainly arises from it.

2. State's Regulatory Interest: shown by the fact that the statute in question is an enumerated act statute, mentioning contracts.  CA has an interest in providing a remedy to its citizens.

Hanson v. Denckla

· Donner establishes a trust in Delaware naming a Delaware bank as a trustee.  Donner moves to Florida and changes the terms of her will (presumably done by telephone call).  Donner dies and her daughters bring an action in Florida claiming that the change of terms in the will was ineffective.  Delaware refuses to give "full faith and credit" to the decision - because Florida did not have personal jurisdiction over the trustee (the Delaware bank), an indispensable party under Florida law.  

· Cause of Action: The appointment of beneficiaries of a will was ineneffective.

Contacts:

1. Donner changed the terms of her will in Florida, presumably through telephone call.

Contact Insufficient to Base Jurisdiction B/C:

1. "The unilateral activity of those who claim some relationship with a nonresident defendant cannot satisfy the requirement of contact with the forum state"

2. Delaware bank did not purposefully avail itself of the benefits and protections of the Florida's laws.  Donner called the bank; the bank was not soliciting business within the state - she was unilaterally involved with the bank.

Justice Black's Dissent: Contacts that he would look at are: (1) Decedent's domiciliary status in Florida, (2) Primary Beneficiaries under the estate live in Florida, (3) States, Florida's, interest in adjudicating the dispute (MOST IMPORTANT: the will is being administered in Florida (the transaction takes place there and the property to be distributed is there), (4) Party's convenience in adjudicating the dispute (the principle contenders lived in Florida), (5) Contact in which the dispute arises - the trustee maintained a business contact in Florida and it regularly communicated with Donner.

World-Wide Volkswagen Corp. v. Woodson

· Jurisdiction in Oklahoma is authorized by Oklahoma's Long Arm Statute.
· World-Wide has its primary place of business in NY and it is incorporated there.
· Distributes vehicles, parts and accessories to retail dealers in NY, NJ, and Connecticut.
· Cause of Action: Products liability
Contacts:

1. One vehicle produced by World-Wide entered Oklahoma and caused an accident.

Contacts Insufficient to Base Jurisdiction B/C:

1. Unilateral Activity will not serve as a basis for jurisdiction

2. Defendant's activity within the forum lacks appropriate affiliating circumstances/contacts
a. in-state sales

b. in-state services

c. in-state solicitation

d. state directed marketing

3. We care about affiliating circumstance because

a. Sovereignty Branch: the sale of autos in NY was not isolated or sporadic.  It is reasonable to subject defendant to suit in states that would have a sovereign interest in exercising jurisdiction.  But plaintiff wanted to bring suit into Oklahoma where such contacts and state interest did not come into play.  Goes to P's purposeful availment…affiliating circumstance = contacts?

b. Convenience Branch: knowledge allows defendants to conduct themselves in such a way that would allow them to predict which forum they will likely to be brought into suit.

4. Suit in Oklahoma would offend traditional notions of fair play and substantial justice.

Brennan's Dissent: What is important in a minimum contacts analysis is fairness and reasonableness.  The burden on the defendant to be analyzed is the mobility of the defendant's defense.  Due process does not protect a defendant from the inconvenience of litigation.  Due Process does not require a forum by which the defendant has the "best contacts".  Contacts he would look at go to reasonableness prong.

Keeton v. Hustler Magazine

· Jurisdiction in New Hampshire was based on New Hampshire's long arm statute.
· Hustler is an Ohio corporation.
· Cause of Action: Libel (damage to reputation)
Contacts:

1. Hustler sells 10,000 to 15,000 magazines/mo. in the state.

2. Keeton herself has no contacts with the state other than a magazine she helps to produce is circulated there.  The suit she brings is for libel.
Contacts Sufficient to Base Jurisdiction B/C:

1. "Regular monthly sales of thousands of magazines cannot by any stretch of the imagination be characterized as random, isolated, or fortuitous"

2. New Hampshire has a regulatory interest in the dispute.

Kulko v. Superior Court

· Father allows his children to live with their mother in CA.  Mother sues for a modification of the child support agreement in CA.  Father says he has no minimum contacts with the forum such to support jurisdiction.
· Cause of Action: Delinquent child support
Contacts:

1. Children are in CA

2. Appellant received a financial benefit from his children living in CA

Contacts Insufficient to Base Jurisdiction B /C:

1. Father that sends his children to live with mother for the purposes of family harmony did not purposefully avail himself of CA law.

2. The financial benefit father received from kids in CA dealt with an act within NY, from the kids not being at home.

3. The most convenient forum in this case would be the state of the marital domicile (NY).  The plaintiff moved out of this state, not the defendant.

Asahi Metal Industry Co. v. Superior Court

· Jurisdiction in CA was based on a CA long arm statute (confers jurisdiction on any basis not inconsistent with the Constitution)

· Asahi Metal Industry Co. has its principle place of business in Japan.

· Cause of Action: Indemnity Action (for products liability)

Contacts

1. Asahi sold valve assemblies to Cheng Sin, a Taiwanese company that incorporates valve assemblies in tire tubes sold in CA.  

2. 20% of Cheng Sin's business is in CA but Cheng Sin buys from other valve assembly manufacturers and sells its tubes throughout the world. 

3. Asahi has no offices, property, or agents in CA.  It makes no direct sales in CA and it did not design or control the process/system of distribution that took its product to CA.


· GENERAL JURISDICTION: Occurs when the defendant's contacts are so pervasive that the plaintiff's cause of action does not need to arise out of the contact with the forum state.
1. Contacts must be continuous and systematic

a. Perkins: the president carried on continuous and systematic activities from his Ohio office.

b. Helicol: says that the court must analyze the defendant's contacts to see if they are continuous and systematic.

2. Contacts must approximate physical presence

a. Perkins: the company in Perkins moved to Ohio out of necessity (wartime jurisdiction)

3. Doing Business With the Forum vs. Doing Business In a Forum

a. Gator: "Commerce with residents of a forum state is not the kind of activity that approximates physical presence." Remember - this is not a Supreme Court holding (shows how district courts may be interpreting General Jurisdiction requirements).

4. Mere purchases in a forum will not suffice for general jurisdiction

a. Helicol: The mere purchases of helicopters was not enough to base jurisdiction over a defendant.
5. Plaintiff's unilateral activity will not suffice for general jurisdiction

a. Helicol: The bank's location and payment constituted the unilateral activity the court was against.
Website Continuum: The Zippo Test

1. Active Website: defendant conducts business [a virtual store] with residents in the forum.  Usually a basis for jurisdiction

2. Interactive Website: A user exchanges information with a host computer.  Debate over whether jurisdiction is appropriate.

3. Passive Website: Makes information available to those that need it. Users cannot share information.  Rarely a basis for jurisidition.

Justifications

1. Convenience/Fairness: Quid Pro Quo Argument (same as with in personam)  

2. Plaintiff's Interest: eases plaintiff's burden in traveling to a distant forum.

3. Regulatory Interest: States have a regulatory interest in adjudicating disputes within their borders.

Reasonableness Prong: same as in personam


Perkins v. Benguet Consolidated Mining Co. (Jurisdiction by necessity)

a. Forum is in Ohio

b. Defendant is a Philippine corporation.

c. Causes of Action: Stockholder suit - based on activities that took place outside of Ohio.

Contacts were sufficient although cause of action was unrelated to contacts with forum state (cause of action took place in the Philippines)

1. Companies president moved operation to Ohio after the islands were occupied by the Japanese (there was no other suitable forum)

Contacts approximated physical presence.

Helicopteros Nacionales de Columbia, S.A. v. Hall

· Jurisdiction was based on a TX long arm statute.
· Helicol is a Colombian Corporation with a principle place of business in Bogota.
· Cause of action is a wrongful death claim (Footnote 5. The harm suffered by respondents did not take place in TX nor is it alleged that any negligence on the part of Helicol took place in TX.)  The parties do not allege specific jurisdiction.
Contacts with the forum:

1. Four United States citizens lost their lives in a helicopter accident.  Helicopters were owned by Helicol.

2. Consorcio, the decedents' employer, paid Helicol out of a United States bank account, located in NYC.

3. President traveled to TX to negotiate contracts.

4. Helicol purchased helicopters from a company in TX

5. Helicol sent pilots to TX for flight training.

6. Helicol sent management teams to TX for technical consultation.

Contacts insufficient to base jurisdiction B/C:

1. Parties did not raise the issue of specific jurisdiction.

· General Jurisdiction occurs when contacts are continuous and systematic.

· Like personal jurisdiction, the plaintiff's unilateral activity with a forum state will not suffice for general jurisdiction.

· Purchases and related training trips do not illustrate contacts necessary for an assertion of jurisdiction

Brennan's Dissent: Criticizes majority for failing to draw a distinction between contacts that are related to the cause of action and contacts that give rise to a cause of action.  Brennan would allow the court to assert specific jurisdiction over Helicol because it is reasonable to.

Gator.com Corp. v. L.L. Bean

Contacts with forum:

1. Website generating substantial sales

2. Numerous CA suppliers

3. Sent Employees to CA to meet with vendors, perform catalog shoots, and attend conferences

4. Mailing list of CA residents

5. Mailed catalogs to CA residents

6. Shipped packages to CA residents

7. Substantial marketing efforts: (general and specialized catalogs, print and broadcast advertising in magazines and newspapers)

8. Circulated television and media ads to CA residents

Contacts Insufficient for Jurisdiction B/C:

1. L.L. Bean has designated no agent to receive service of process, is not registered or licensed to do business with the state, is not incorporated in the state, pays no taxes in the state, and targets no advertising towards the state.

2. The CA market is less than 6% of LL Bean's total sales.

3. Evidence quoted above tend to show that LL Bean does business with the state but not in the state.


· JURISDICTION OVER PROPERTY
In Rem: Jurisdiction over a thing. 

Quasi in Rem I: Disputes related to property located within the forum.

· Recovery is limited to the value of the property within the forum

Quasi in Rem II: In these cases the only role played by the property is to serve as a proxy by which to hale a defendant into court.  A proceeding "against" property is a proceeding against the owners of the property and as such the minimum contacts test applies.

· Minimum Contacts Discussion (Shaffer v. Heitner)
· The presence of property within a forum bears on contact analysis in the following ways (usually go to Quasi in Rem I or In Rem actions)

1. When claims to property are the source of a controversy it is unusual for the forum where the property is located not to have jurisdiction

2. D's claim to property within a state usually indicates that he expects to benefit from the protection of the forum's laws.

3. State has an interest in adjudicating disputes about property

4. Witnesses and documents will usually be found in the forum

5. Suits such as injury on the land of an absentee owner usually keeps .


· SERVICE OF PROCESS & RULE 4 (Personal Jurisdiction in Federal Courts)

Rule 4: Summons

· 4(k)(1)(A): Long Arm in the State that the District Court sits: A federal court may assert jurisdiction over a defendant in a state when a court of that state would be empowered to do so. Allows the federal court to piggyback on the long arm statute of the state in which the district court sits.

· 4(K)(1)(D):Under this - when authorize by a statute of the US, jurisdiction is appropriate.

Why We Have a Federal System

· Personal Jurisdiction respects federalism - sets up walls among the 50 states.

· We do not want state sovereignty to stand as a barrier to national norms.  Sometimes we want the country to stand together as one voice.

· 4(k)(2): Limited Federal Long Arm Provision: Federal courts may assert jurisdiction when a defendant is faced with a federal claim but is not subject to the jurisdiction of any particular state but the Constitution would permit jurisdiction. 

· Federal Claim = no state jurisdiction

· In certain cases there is no state forum despite the fact that a defendant has aggregated contacts with the US as a whole.

· This rule does not apply to when we have a United States corporation. It only applies to foreign corporations against whom plaintiff is asserting a federal law claim.

· SUBJECT MATTER JURISDICTION
· Subject Matter Jurisdiction cannot be waived or consented to.

P would want an action in federal court B/C:

1. Federal Judges are appointed for life and not elected - we assume they are not influenced by politics

2. Jury Pools may differ in state court and federal court

3. Federal court is considered more elite while state court is more rural.

a. Federal judges are considered more competent

b. Federal court systems are better funded (this is no longer the case)

4. Most lawyers know the federal rules of civil procedure and not state rules

Removal: The constitution says nothing about removal jurisdiction.  It is authorized under 28 U.S.C. §1441(a).  Allows a defendant to veto P's choice of forum.  But AN IN STATE D CANNOT REMOVE.


· DIVERSITY: allows the federal courts to decide disputes based on state law when parties involved are from different states.

I. Amount in Controversy §1332(a): Must be above $75,000 (used to signal that a particular claim is important).  

1. 
Court can dismiss only if it is shown to a legal certainty that plaintiff cannot meet the amount in controversy requirement.

a. if we are arguing against, we must show a state law that caps damages at below $75,000.

b. Time of Filing Rule: If circumstances change in the middle of the lawsuit, it is of no consequence.  Jurisdiction is established conclusively on day 1 of the lawsuit. - Grupo Dataflux v. Atlas (Catepillar Exception: party destroying diversity may be dismissed when interests are nominal)

c. Every P in a class action must satisfy amount in controversy independently even if the value of the lawsuit to the defendant is very high.

d. Aggregation, Rule 18, & Rule 20
A. P v. D: A single plaintiff may aggregate any claims he has against a single defendant. (Rule 18: Joinder of Claims - broad)
B. P v. 2D: A single plaintiff may aggregate claims against multiple defendants when the defendant's liability is common and undivided. (Rule 20 - Joinder of Parties)
C. 2 P v. 2 D. Multiple plaintiffs must have a common and undivided interest in order to aggregate claims against multiple defendants. (Rule 20 - Joinder of Parties) (can join when claims are transactionally related)
2.
§1332 (b): Court can impose costs when a plaintiff files in federal court and her claim is adjudged to be less than the requisite amount in controversy.  Costs do not deter b/c they do not include attorney fees.

3.
Injunctions: we will look at the value of the injunction from the plaintiff's perspective and the defendant's perspective to see if it satisfies the amount in controversy requirement.

II. Diversity of Citizenship Test 

Constitutional Authority: 4 of the 9 Heads of Jurisdiction Deal with Diversity: (1) Citizens of different states, (2) Citizens of a State and Citizens or Subjects of a Foreign State, (3) Citizens of different states and in which citizens or subjects of a foreign state are additional parties, (4) A foreign state as plaintiff and citizens of a state or of different states = P (foreign) v. Multiple Ds (same state) or P (foreign) v. D1 (one state) & D2 (different state)

· Strawbridge v. Curtiss: No diversity jurisdiction if any plaintiff is a citizen of the same state as any defendant no matter how many parties are involved in the litigation.

· Bank of United States v. Devaux: Diversity jurisdiction is necessary to protect out of state defendants from in-state bias.
Statutory Authority (usually §1332) Sometimes Congress will limit diversity required such as in Interpleader actions (§1335)

1. 
§1332(a): For the purposes of subject matter jurisdiction, citizenship = domicile.

a. 
Domicile: Persons in transit are deemed citizens of their home state.

A. 
Place of Residence

B.
Intent to Return There (Court will look to objective markers)

b. 
Permanent Aliens §1332(a): if permanent resident alien resides in a place, Congress will ascribe permanent citizenship status to them.

A.
China Nuclear Open Question: 

· China Nuclear sued Anderson, a partnership of both United States citizens and permanent resident aliens, in federal district court.

· Partnerships: Court followed the rule that partnership's citizenship is determined through looking at the citizenship of each of its partners.

· District Court Held: Anderson is a citizen or subject of every state or nation that its partners are citizens.  No complete diversity in this case. (No Supreme Court case has resolved)
c. 
Mas v. Perry (page 265)

A. Mr. Mas (France) & Ms. Mas (Mississippi) were students in Louisiana.  They sue Perry (Louisiana) in federal court and they win.  Perry moves to dismiss for lack of subject matter jurisdiction.

B. Held: Mr. Mas' claim was proper under §1332(a)(2) and Ms. Mas' claim was proper under §1332(a)(1) B/C Ms. Mas is a domiciliary of Mississippi, not Louisiana. 
d.
Domestic Relations & Probate Exception: Judicially created exceptions to the statute - federal courts will not accept cases even when diversity is present b/c state has a very strong interest & high level of competence in these areas.

A.
 Ankenbrandt v. Richards (page 264)

· Wife brings suit against husband and his lover claiming they sexually abused their children.  She bases suit in federal court on diversity.

· Held: Limited Domestic relations exception to cases involving alimony, divorce, or child custody.  This case could move forward b/c it was a tort action.

2. 
§1332(c)(2): Guardianship (representatives of infants and decedents)

a.
Real Party in Interest: we look at to establish the citizenship of the parties.  "A real party in interest defendant is one who by the substantive law has the duty sought to be enforced or enjoined." - Rose v. Giamatti

3. Corporations & §1332(c)(1): Corporations are citizens of the state in which it has been incorporated and the state where it has its principle place of business. (Corporations can be incorporated under the laws of several states)

a. Principle Place of Business Measured By:

A.
Nerve Center Test: where are the big decisions for the company made?  Where does the CEO sit?

B.
Operating Assets: Where is the productive value of this company?  Where is the company's distribution center?

C. Totality of the Circumstances: Balancing Test.  It weighs Nerve Center and Assets.

b.
Corporations might affect forum choice by assigning a claim to a diverse party.  Courts police "corporate collusion" by:  

A. Independent Business Justification: If there is an independent business justification that surfaces before the dispute arises and the assignment is not done particularly to interfere with jurisdiction, the court will hear these claims under diversity.

B. §1359: Protects State Interests: A district court shall not hear a claim that has been collusively made to invoke the jurisdiction of a court.

· Kramer v. Caribbean Mills (page 269)

i. A foreign corporation assigned claim to TX attorney for $1 to create diversity.  The attorney then contracted to give 95% of any recovery back to the foreign company.  The defendant entered a 12(b)(1) motion to dismiss for want of diversity.

ii. Held: The claim assignment was improperly & collusively made and as such - the motion to dismiss is granted.


· FEDERAL QUESTION JURISDICTION

I. Constitutional Authority: Article III section 2

1. Osborn: ingredient test: As long as there is a federal issue lurking in a case, the federal court has authorization to hear a claim as long as Congress authorized it to.  The presence of state law questions does not defeat jurisdiction. (allows jurisdiction to the extent that the Constitution would permit because §1331 was enacted after Osborn)
a. The act of Congress that chartered the bank was a federal issue: The capacity to sue and be sued in federal court.

II. Statutory Authority: §1331: doesn't provide much guidance - The Supreme Court has never interpreted §1331 to the full extent of the constitution.
1. Mottley: The well pleaded complaint.  

a. The federal question must be on the face of the plaintiff's complaint.  It may not be based on an "anticipated defense"

b. State Law Claim + Federal Element = Jurisdiction

c. Louisville & Nashville R. Co. v. Mottley (Brief)

A. 
Settlement for negligence claim is to issue free RR passes to P.  Then a federal statute comes down saying it is against the law for a RR company to give out free passes.  P files suit for breach of contract. 

B.
Anticipated Defense: Statute prohibits giving out free RR tickets. (But the possibility is there that the RR could plead DKI - deny knowledge and information.

C.
Held: P's own complaint must list a cause of action that turns on federal law.

2. American Well Works: Did federal law create the cause of action? -
a. A suit arises under the law that creates the cause of action (Sovereignty Test).  Termed also as: Real Point of the Complaint Rule.  

3. 
Smith: Does the case turn on a construction of federal law? 

a. 
Federal claim may come up as a defense.

b.
State Cause of Action + Construction of a Federal Law = Jurisdiction

c.
Smith v. Kansas City Title and Trust (Brief)

A.
A statute said that the issuance of certain federal bonds was unconstitutional.  P, a shareholder, sues to disallow her bank from issuing such bonds.  Under Missouri law the issuance of illegal bonds is actionable.

B.
Held: The cause of action is state created, but the right to damages turns on the construction of federal law.

4. 
Moore: If federal law merely creates a "standard" (implied right of action) it is not one whose construction turns on state law

a.
State Cause of Action + Federal Standard of Care does not equal jurisdiction.

b.
Moore v. Chesapeake & Ohio RY. Co.

A.
Plaintiff's cause of action is state created (tort) but the standard of care was derived from a Federal Statute.

B.
Held: A suit brought under a state statute which merely defines liability is not an "arising under" federal law question.

5.
Merrell Dow: Did Congress intend a private right of action?

a. 
Federal Law must create the underlying substantive right.  

b.
State Cause of Action + Federal Element + Federal Private Right of Action

c.
Merrell Dow Pharmaceuticals Inc. v. Thompson

A.
P's cause of action is grounded in tort - alleging that a drug caused deformities in children (alleged negligence, strict liability, breach of warranty…).  The strict liability claim was based on inadequate warning in violation of the Federal Food, Drug, and Cosmetic Act.

B.
Held: It would flout congressional intent to provide a private federal remedy for the violation of a federal statute when Congress has not provided for one.

6. 
Merrell Dow Dissent: Is there under enforcement of a federal norm?

a.
To promote uniformity & Correct Interpretation. 

b.
The availability of a forum does much to promote uniformity of a federal standard.  The increasing complexity of an issue makes it more important for the federal court to decide.

7. 
Merrell Dow Footnote 12: Is the strength of the federal interest particularly high?

a.
The Supreme Court has never explained what a federal interest is or when to bring it into court.

b.
"Our §1331 decisions can be best understood as an evaluation of the federal interest at stake."

· SUPPLEMENTAL JURISDICTION

· Pendant Claim: claims P can join in a complaint (2 or more claims against 1 defendant)
· Pendant Party: occurs when P brings another party before the court
· Ancillary Claim: implicated when defendant brings in a 3rd party defendant
· Before proceeding, consider whether there is an independent basis for jurisdiction over the state claim (i.e. diversity).  If no, then proceed.

I. 
Statutory Authority (§1367): Discretionary Statute

(a) 
When the district courts have §1331 (federal question jurisdiction is the anchor claim) they may also have jurisdiction over claims/parties that are transactionally related.  Plaintiff May add additional claims that destroy diversity under only this section. (Gibbs)

(b)
When district courts have §1332 (diversity jurisdiction is the anchor claim) they may also have jurisdiction over a state law claim.  Says plaintiff may not attach/supplement a claim against a non-diverse party. (says the structure in Owen is not ok) 

(c)
District courts can decline to hear the supplemental claim when:

(1) Cases of First Impression: The rule is not clear under a state claim.

(2)
The supplemental claim is predominating (allows a court to stop halfway through a case and rethink its decision) - Gibbs

(3)
The court dismisses the anchor federal question or diversity claim. - Gibbs

(4)
Exceptional Circumstances: the district court can decline any claim under this catch all statement. Under Gibbs this could be jury confusion through offering divergent theories of relief.

II. Cases: §1367 was intended to codify supplemental jurisdiction pre-Finley

1.
Hurn v. Ousler: 

a.
State law claims are appropriate for pendent claim jurisdiction if the state claim presents a separate but parallel ground for relief sought in a federal law claim.

Constitutional Test = Gibbs

2.
United Mine Workers of America v. Gibbs: (Pendent Claims) (P v. D - 2 claims one federal based on federal question & other a state pendent claim) 
a.
Gibbs sides with the Southern Labor Union during a rivalry between SLU and United Mine Workers (UMW).  A new mine opens up and Gibbs is hired as a superintendent.  UMW prevents the opening of the mine and wins the competition.  Gibbs is blacklisted.

b.
2 allegations: §303 boycotts (federal law)(involves the federal doctrine of preemption - hands of jurisdiction) and Unlawful conspiracy (state law)

c.
Held: The state and federal claim must arise from a common nucleus of operative fact.  Pendant Claim jurisdiction is discretionary.
 Justifications for Discretion:

A. 
Judicial Economy

B.
Convenience & Fairness to Litigants

C.
When state claim is closely tied to federal policy the argument for pendent jurisdiction is particularly strong.

D.
Jury Confusion (by allowing divergent theories for relief)

After Gibbs, a need to look into the particular statute:

3.
Aldinger v. Howard: (Pendent Parties) P v. D(federal) + D(state - nondiverse)

a. 
P sues police officers (§1983 - federal claim) and a county (state-law).  §1983 specifically does not apply to counties but both claims did satisfy the Gibbs test because they arose from the common nucleus of operative fact.

b.
Court said no jurisdiction over state law claim against the county because it specifically flouted Congress' express statements in creating §1983.

4. 
Owen Equipment & Erection Co. v. Kroger (Pendent Claim Against A Party In The Lawsuit - No diversity)

a.
 P v. D1 in an action based on negligence anchor claim based on diversity.  D1 files a third party complaint (impleads to indemnify) against D2.  P adds D2 to her complaint.  The court grants D1 summary judgment so all that is left of the claim is P vs. D2, in the absence of diversity.

b.
Held: P may not add additional defendants that would destroy diversity.  Concern that P will take strategic advantage of D's third party complaint.  Complete diversity is required when P asserts a claim against a defendant.  When D1 adds D2, it is ok but not when P v. D2 when no diversity.

5.
Finley v. United States (Pendent Party)

a.
P sues D1 (federal claim) and sues D2 (state claim).  

b.
Held: absent statute expressly granting supplemental jurisdiction, there is no more supplemental jurisdiction.

Protective Jurisdiction: Exclusive Jurisdiction: when the need for uniformity is so great that Congress sets aside a federal forum and does not allow the states to touch the issue.

I. Constitutional Authority: 

****************************************************************************************************************************

· VENUE & FORUM NONCONVENIENS
I. State Venue: Types of Venue Statutes

1. 
Where the Subject of Action Or Part Thereof Is Situated

2.
Where the cause of action or part thereof arose or accrued

3.
Where some fact is present or happened

4.
Where the defendant resides

5.
Where the defendant does business

6.
Where defendant has an office or place of business or an agent or representative resides

7.
Where the plaintiff resides

8.
Where the plaintiff is doing business


9.
Where the defendant may be found

10.
Where the defendant may be summoned or served

11.
In the country designated in the plaintiff's complaint

12.
In any county

13.
Where the seat of government is located.

II. Federal Venue: answers the question, once in Federal Court, which federal court? §1391

§1391. Venue Generally

(a)  §1332 (Diversity)

1.
Where jurisdiction is based on diversity, it is brought in the district where any D resides if all Ds reside in the same state.

2.
Where a substantial portion of the events took place.

3.
Default Rule (If there is no district that satisfies 1 or 2): where any defendant is subject to personal jurisdiction at the time the action commenced.

(b)  §1331 (Federal Question)

1.
A judicial district where any D resides if all Ds reside in the same state.

2.
Where a substantial portion of the events took place.

3.
Default Rule: where any defendant can be found Think Burham for transient jurisdiction.

(c) Corporate defendants reside in any judicial district where it is subject to personal jurisdiction.  To determine which judicial district, think of the districts as states where contacts would allow for jurisdiction.

(d) 
An alien can be sued in any district.

§1406. Cure or Waiver of Defects. When P improperly files, a court may dismiss or transfer the case to a proper forum.

· Wal-Mart
A.
Ps (class action) sues Wal-Mart under Title 7.  Subject Matter Jurisdiction is satisfied under §1331.  D enters a 12(b)(3) motion for improper venue - moves to dismiss (not transfer) under §1406 b/c Ps attorneys should have known.  Basis for Wal-Mart's argument is that Title 7 has its own venue provision.

B.
Held: Title 7's venue provision is exclusive.  Court dismisses Ps that do not satisfy the venue requirement but allows the case to move forward in CA.    

III. Forum Non-Conveniens: Allows a court to decline to exercise personal jurisdiction at its discretion.

1.
§1404. Change of Venue: allows a change of venue when it is inconvenient (for parties and witnesses)

2.
§1406: in the interests of justice, a court may transfer a case improperly filed to a district in which it could have been brought.
3.
Gulf Oil v. Gilbert: P's choice of forum should rarely be disturbed unless P is obviously harassing.  

a.
Private Interest Factors:

A.
Private Interest to Litigants

B.
Ease of Access to Sources of Proof

C.
Convenience to Witnesses

D.
Where property is located (if the source of the dispute)

E.
Aspects to Promote Efficiency

b.
Public Interest Factors:

A.
Jury Duty for Persons not connected to the litigants

B.
Congested Dockets for claims that should be handled at home

C.
Local Interest in local controversies

D.
Remoteness of a trial that could affect many people

E.
Law foreign to District Court

4.
Piper Aircraft v. Reyno
a.
An aircraft crashes in Scotland killing 5 Scots. The case pursued in the US implicates the Hartzell, the manufacturer of the propellers, and Piper, the manufacturer of the planes.  Reyno, appointed administrator of the estate admits lawsuit was filed in the US b/c the US is more receptive to wrongful death claims. Piper & Hartzell enter a 12(b)(3) motion to dismiss - improper venue b/c of forum non.

b.
Held: (1) P's choice does not have to be respected b/c Ps have no interest in the US.  The real parties in interest are Scottish.  (2) Application of US law will undermine Scotland's regulatory interest in the dispute - a lack of comity [respect for a sister state], (3) Gilbert Analysis:

A.
Private Interests:

· Witnesses are located in Scotland

· Easy Access to Wreckage in Scotland

· Evidence partaking to manufacture is in US

· Real Parties in Interest are in Scotland

· D could not implead 3rd party Ds in the US if they are Scottish

B.
Public Policy Interests

· PA law would apply to Piper and Scottish law would apply to Hartzell (confusing to jury and court)

· Citizens in PA subject to jury duty have no connection to the dispute while Scotland has a substantial interest.


· ERIE DOCTRINE: applied only in diversity (99% out of 100 times, if there is a federal rule of civil procedure, we will apply the federal rule)
· Swift v. Tyson: adhered to the declaratory theory of the law (judges declare it - so it must be true).  Relied on §1652 "Rules of Decision Act" - which only boiled down to - state laws applies where state law applies.  Before Swift, judges still had to follow state statutes (Erie doesn't touch on this - only common law)
· Erie: overruled Swift.  TWIN AIMS OF ERIE: (1) Discourage Forum Shopping & (2) Promote State Interest in Equitable Administration of the law 
1. What types of laws are we dealing with here? (federal procedural system?)

2. Does the federal rule cover the dispute?

3. Does the state rule cover the dispute?

4. Are the federal rule and the state rule in collision?  Is the federal rule sufficiently broad to cause a conflict between the federal and state law?

A. Hanna: collision between "in hand service" (state law) and service at the residence (federal rule).  

B. Walker: collision between tolling statute of limitations - at the time the complaint is filed (federal rule) or time defendant is served (state rule).

C. Burlington: collision between penalties on appeal - state court issues 10% of the damages for unsuccessful appeals & federal court only metes out penalties when the appeal is frivolous.

D. Ricoh: collision between venues - Alabama common law would have looked disfavorably upon transferring for improper venue while §1406 allows for transfer for improper venue (taking into account various considerations).

E. Gasperini: conflict between state's allowance for appellate review of jury decisions and federal court's decision to respect jury awards (7th Amendment - of tantamount importance to the federal system).

5. Is there a narrowing construction of the federal rule? So that we can respect the state court too?

A.
Hanna: no narrowing construction of the federal rule.  The rules cannot coexist.

B.
Burlington: no narrowing construction of the federal rule.  The rules cannot coexist.

C. 
In Walker the federal rule (Rule 3) that states that a civil action is commenced by filing a complaint with a court - was not interpreted to have anything to do with tolling a state statute of limitations.  If there is a narrowing construction then we can apply the two concurrently.  This drops us out of the test, but we should still continue…
6. §2072(a) Hanna: Does the rule really regulate procedure? BIAS FOR THE FEDERAL RULE ALWAYS under HANNA

7. §2072(b) Rules Enabling Act: Does the rule really regulate procedure, or does it modify, abridge, or enlarge a substantive right? If applying the federal rule would, then we must defer to the state law.  Guidelines are: 

A. Does the rule tell us how things are done in a courtroom?
B. York: Would applying the state law substantially change the outcome of the case?  If that were the case, under York we would have to go with the state law. (Aimed at Forum Shopping)
C. Byrd: Is the procedure of tantamount importance to the federal system?  Would the federal system fall if it weren't for this procedure?  Are there affirmative countervailing considerations that may counsel against the application of state rules of decision that are not bound up with right and obligations?

(Aimed at Equitable Administration of the Laws)

· Byrd: The 7th Amendment right to a jury trial is of tantamount importance.  The court has not given us another rule.

D. Hanna (Harlan's Primary Behavior Test): If we were applying the state law, would the primary behavior of people in the real world change? (Aimed at Forum Shopping)
· Hanna: The effect of making Hanna's lawyer go out and find the defendant, rather than the defendant's home is not substantial so we should defer to the federal rule.

· Ragan: Harlan was against the result in Ragan b/c: a statute of limitations would only make defendants wait a little while longer before the breathed a sigh of relief that they haven't been sued.

· Burlington: Woods probably would not have brought his appeal up if he knew he was facing 10% penalty.  But nevertheless, the court found that the rule really did regulate procedure (but this is arguable).

7.
IF WE ARE DEALING WITH A CONFLICT BETWEEN A FEDERAL STATUTE AND STATE COMMON LAW - FEDERAL STATUTE ALWAYS WINS (Ricoh)

8. Can we accommodate both the Federal Rule and the State Rule?  Can we create a federal common law rule of procedure that respects the state's substantive goals and the tantamount federal interest that the federal rule is protecting? - Gasperini (7th Amendment).

VOCAB:

· Certification: the federal court certifies a legal question and sends it to the highest court of the state system.

· Remittitur: A party that seeks to uphold a jury verdict gets a choice between less money or a new trial (remittitur) remits damages back to the jury.  

· Rule 59: allows for a new trial to be granted to all or any party.


· "NOTICE" PLEADINGS

· Complaint is designed to put the defendant on notice - enough information that he/she may formulate an answer.
· 12(e) motion for a more definite statement: used when complaint is so bare boned that defendant cannot formulate an answer. 

1. The Complaint & Answer

A.
Rule 8

a.
8(a): Complaint - short and plain statement (1) jurisdiction (2) claim (3) relief sought.

b.
8(b): Answer: Answer must mirror the complaint stating "in substance of the averments denied".  The answer must also be in a short and plain statement.  The answer may deny in part and admit in part.  If a party states that he is without information sufficient to form a belief - this has the effect of a denial.

c.
8(c): Affirmative Defenses: The defendant has the burden of pleading any affirmative defense such as (1) assumption of the risk, (2) contributory negligence, (3) duress, (4) estoppel, (5) failure of consideration, (6) fraud, (7) illegality, (8) statute of frauds, (9) res judicata, (10) waiver, (11) fraud, (12) statute of limitations…or any other affirmative defense.

d.
8(d): If someone fails to deny - it is admitted as true (except amount of damages)

e.
8(e): Pleadings to Be Concise, Direct; Consistency: 
· (1): Each averment of a pleading shall be simple, concise, and direct.  No technical forms are required. McHenry v. Renne
· (2) Pleadings do not have to be consistent - a party may set forth as many statements as they wish. It may offer 2 separate theories of liability.

f.
8(f): PLEADINGS WILL BE CONSTRUED TO DO SUBSTANTIAL JUSTICE.

B.
The complaint must give the defendant enough information to formulate an answer.

C.
In a discrimination action, a plaintiff must assert in his complaint that he/she is a member of a protected class, was qualified for a position he/she sought and was rejected on a particular ground.  Bautista v. Los Angeles
2. Elements of the claim

3. Who has the burden of pleading each element

A. Negative/Positive

B. Access to Information: The party that has the greater access to information has the burden of pleading (but in practice this is not the rule that courts offer)
C. Essentiality: a party must plead the essential elements of her case.

D. Probability: the party asserting the improbable has the burden of showing that it is true. (if it is more often that one thing is the case, the person who is pleading the opposite has the burden)

E. Public Policy: Allocates the elements in a way that promotes the values that we like.  A very discretionary standard.
F. Enabling Clause: comes after the semicolon or except when…

4. Can the moving party survive a 12(b)(6) motion? Remember Rule 8(f): Pleadings should be construed so as to do substantial justice (access to courts)

· A judge will always assume that the facts in the complaint are true when deciding a 12(b)(6) motion.  A complaint should not be dismissed under 12(b)(6) unless it states to a legal certainty that no relief is available under any set of facts.

· A defendant asserting 12(b)(6) must be able to raise a "conclusive defense" not a qualified defense (Garcia v. Hilton Hotels: conditional privilege is not a conclusive defense to slander - it is a defense that may be lost to the defendant if the plaintiff can prove at trial that there was an abuse or actual malice involved.  Absolute privilege [conferred by statute in this instance] is a conclusive defense to slander]

A. Legally vs. Factually Insufficient (if factually insufficient, the court must give the plaintiff the right to amend her complaint as per Rule 12(e))

a. Legal Insufficiency: 12(b)(6): Failure to state a claim upon which relief can be granted: the standard for legal insufficiency.  If the complaint assumes a substantive rule of law, it is legally sufficient
B.
Case v. State Farm Insurance: It is the plaintiff's role to state a viable claim.  It is not the court's duty to create a cause of action based on facts in the claim even when assisting a pro se litigant.

a. Garcia v. Hilton Hotels International, Inc.: Reasonable Inferences are allowed: if someone is claiming slander, the statements are published.

4. Can the moving party alternatively get a 12(e) motion (to get more facts by which to state an answer?

A.
12(e) motion: for a more definite statement. (Used when a complaint is factually insufficient - sometimes used when Plaintiff "pleads to much").

B.
Standard: the complaint must be so vague and ambiguous that a party cannot reasonably be required to frame a responsive pleading.

C.
Courts are reluctant to grant these motions because they require more than mere "notice pleadings."


· DISCOVERY
Goals:

1. End Gamesmanship

2. Encourage decisions on the merits

3. Marshall and Preserve Evidence (that would otherwise be lost)

4. Helps to Facilitate the Summary Judgment Process

5. Facilitates Settlement: through the discovery process a party may make a more rational assessment as to what his claim is worth.

Initial Disclosures: Rule 26 

· Obligation under Rule 26 is only to "describe or categorize"
1. Rule 26(a)(1)(A): Potential Witnesses

2. Rule 26(a)(1)(B): Documentary Information

3. Rule 26(a)(1)(C): Damages & Basis for Damages

4. Rule 26(a)(1)(D): Insurance used to indemnify or as the subject of the dispute

5. Rule 26(a)(1)(E): Exemptions from initial disclosure:

6. Rule 26(c): Protective Orders: Allows the court to issue a protective order in cases where justice requires to protect a party or person from annoyance, embarrassment, oppression, or undue burden or expense.  A court may order that (1) discovery not be had, (2) that discovery only be had upon specified terms, (3) that discovery be had only by a method other than the one chosen by the party seeking information, (4) that certain matters not be inquired into, (5) that discovery be conducted with no one present other that persons designated by the court, (6) that a deposition after being sealed, only be opened by order of the court, (7) that trade secret or other confidential research, development, or commercial information not be revealed or be revealed only in a designated way, (8) that the parties simultaneously file specified documents or information enclosed in sealed envelopes to be opened or directed by the court.

· Protective Orders are usually granted in commercial litigation where the litigation involves trade secrets - any documents related to product development.  As per 26(c): a protective order would be available for the case at hand but it is not otherwise available.  Once a protective order is granted, the public cannot get to information and neither can future litigants (impt. for res judicata purposes)
7. Rule 26(f): Conference of Parties: Planning for Discovery: A 26(f) conference must occur 21 days prior to a scheduling conference.  The 26(f) conference must indicate the parties' discovery plan.  The attorneys are responsible for arranging this conference, not the court.


Stage 2

· Year 2000 Relevance Standard: relevant to the claim or defense of any party (narrow standard - only "related to the claim or defense").

· Pre-2000 Relevance Standard: any matter not privileged that is relevant to the subject matter of the litigation (broader standard - almost anything is allowed)  Some District Courts still use this standard.

Depositions: Rule 30

· Available Against a Party or a Non Party: Strangers to a lawsuit might find themselves being deposed.
· Time Available: One Day & 7 hours.
· Objections: Goals: to alert the witness to be careful & to spread it on the record for appeal.
Interrogatories: Rule 33

· Available Only Against A Party: 

· Benefits: We use interrogatories to answer technical questions - or questions that only an entity knows the answer to.  
· Drawbacks: Doesn't allow someone to go into great depth as one would be able to go into in a deposition.
Requests for Admission: Rule 36

· A set of questions propounded to the other side that must be answered under oath.
· Different than Interrogatories: Requests for admission are answered under oath and as such are binding at trial.
Motion for Order to Compel: Rule 37(a)(2)

· Occurs when the cooperation of the parties fails: Large litigants sometimes use discovery to exhaust small litigants.

· An order granting a motion to compel is a judicial order - a person violating this motion can be held in contempt of court or the case can be dismissed.

Hague Convention (1972): On taking evidence abroad.

· The Federal Courts do no comply with the Hague Convention even when material sought are located outside of the country.

28 U.S.C. §1782(a) Assistance to Foreign and International Tribunals and to Litigants Before Such Tribunals

The district court of the district in which a person resides or is found may order him to give his testimony or statement or to produce a document or other thing for use in a proceeding in a foreign or international tribunal…Once the foreign tribunal makes a request, a district court may order that the statement or testimony be issued before a person appointed by the court.  The person appointed has the authority to administer an oath.  The district court order may prescribe the practice or the procedure for the taking of the deposition or producing the document.  If the order does not proscribe otherwise, we follow the federal rules of civil procedure.  

Armed Service Members Protection Act: qualifies the above because we do not assist other countries when they are prosecuting an American soldier (we do not comply with the international criminal court).  

Intel v. Advanced Micro Devices


· SUMMARY JUDGMENT:
· We get here when one party thinks that there are no genuine issues of material fact in the record after discovery

· As per a 12(c) motion for judgment on the pleadings

Rule 56: Allows Summary Judgment.

· Rule 56(a): For Claimant. Plaintiff (or defendant on a cross claim, counterclaim, or cross motion) may seek summary judgment 20 days after the lawsuit is commenced (or after motion is pursued by the opposing party).  He may move with or without supporting affidavits.
· Rule 56(b): For Defending Party: A defendant if not suing someone else may at any time move for summary judgment with or without supporting affidavits.
· Rule 56(c): Judgment may be rendered when the record shows that there are no genuine issues of material fact and the moving party is entitled to judgment as a matter of law.
· Rule 56(d) Case not fully adjudicated on motion [Partial Summary Judgment]: A court may determine what material facts exist without substantial controversy and what material facts are arguable.  
· Rule 56(e): Form of Affidavits; Further Testimony; Defense Required: Affidavits made on personal knowledge, must set forth such facts as would be admissible in evidence…When a motion for summary judgment is made, an adverse party's response must set forth specific facts to show that there is a genuine issue for trial.  If the adverse party doesn't respond, judgment will be granted against him.
Material Issues of Fact: return us to the elements of the claim (burden pleading).  An issue is material if we need it to prove our cause of action - if the burden is on us to plead it.

Adickes v. S.H. Kress & Co.

Held: The movant has to foreclose the possibility that a genuine issue of material fact exists to go to trial with.  The defendant must show that there is no possible way for plaintiff to prove her case.

Celotex: 
Rehnquist Held: The nonmovant has the burden to identify portions of the record that show that there is a genuine issue of material fact.  Allows a defendant to say, "prove it" - prove that there is a genuine issue of material fact.

White & Brennan Held: Defendant must come forth with something to show that plaintiff has not proven there is a genuine issue of material fact.

Brennan Held: (see Addickes)

Two Questions to Ask After Celotex:

3. Has the defendant demonstrated an insufficiency in plaintiff's complaint? - Rehnquist.

4. Has the defendant come forward with an affirmative showing negating plaintiff's complaint? - Brennan & White

	Movant's Rule 56 Motion
	Non Movant's Response

	(1) Movant makes a prove it motion as per Rehnquist's opinion
	(1) Nonmovant can produce evidence in a Rule 56(e) form that is admissible at trial (requires P to respond as per Rule 56(e))

	(2) Identify the Insufficiency - and request more discovery (White & Brennan)
	(2) Produce Evidence not in Rule 56 form. (Response - per Rule 56(e))

	
	(3) Ask for more time as per Rule 56(f)

	
	(4) Contest that movant has met his burden as per Addickes and Brennan's dissent & point to items in the discovery record



PRECLUSION: RES JUDICATA & COLLATERAL ESTOPPEL
· Res Judicata: refers to claim preclusion

· WE ALWAYS HAVE TO LOOK AT THE RENDERING COURT'S LAW TO DETERMINE THE PRECLUSIVE EFFECT OF THEIR DECISION

· The only way to overcome this is when we determine that the federal law interest is so strong that a federal rule must govern (Erie)

· Stare Decisis: distinct from res judicata, in that the precedential effect is always open for a party to question.

· Merger & Bar: If something is res judicata, it means that the parties rights were merged in the first lawsuit and the parties are now barred from future litigation.

· Collateral Estoppel: refers to the preclusion of specific issues in a lawsuit

· Defensive Non Mutual Collateral Estoppel: 

Res Judicata: Claim Preclusion

· About the systems efficiency
· Parties' interest in finality
· Preventing Inconsistent Judgments
To invoke res judicata:

1. Forum #1: must have had personal jurisdiction over the defendant

A. Collateral Challenge: an affirmative defense against res judicata

2. Forum #1: must have had subject matter jurisdiction over the case.

A. Collateral Challenges are limited…

a. Forum #1 must have exercised a "manifest abuse of authority"

b. Forum #1's judgment must have "substantially infringed upon the authority of another tribunal".

c. Forum #1 must have lacked the capacity to make an informed judgment (i.e. fraud)

3. Forum #1's judgment must have been final

4. The claims asserted in Forum #1 and Forum #2 must not be "transactionally related" (they cannot arise from a common nucleus of operative fact) 

A. Rush v. City of Maple Heights (holding that a plaintiff could not have two actions of negligence against a city - one for property damage and the other for personal injury)

5. The parties must be the same in forum #1 and forum #2

A. In Vasu, the court held that because a claim was assigned to a third party there was no identity of the parties and as a result, no res judicata effect.

Limitations of Res Judicata

1. No requirement that plaintiff join multiple claims against multiple parties in one lawsuit even if they arise out of the same common nucleus of operative fact.

2. Rule 60: allows modification of a judgment based on changed circumstances (reopening trial)

3. Two Disease Rule: allows a claim brought for latent diseases.

4.  Continued Claims: Claims that extend beyond the time of filing in forum #1 constitute a new cause of action (i.e. continued discrimination, continued conspiratorial acts)  We don't force the plaintiff to anticipate a second suit unless there exists something like an acceleration clause that forces plaintiff to anticipate.

Claim Preclusion Rules:
1. A plaintiff may file her claim in a court of limited jurisdiction first and then file in a forum with general jurisdiction. 

2. A plaintiff may not file first in a court with general jurisdiction and then file in a court with limited jurisdiction.

3. A plaintiff must request under §1367 that both claims be heard in federal court if the federal court has general jurisdiction and if the federal court denies (which is within its power under §1367), the plaintiff may file in state court.  

Personal Jurisdiction & Res Judicata

When plaintiff proceeds in a forum of limited jurisdiction (the court has limited jurisdiction b/c jurisdiction over defendant is specific - according to the state's enumerated acts statute) plaintiff must plead all transactionally related claims in order for the defendant to have all opportunities to waive personal jurisdiction.

In Rem Jurisdiction & Res Judicata

A court issuing a class in rem judgment (action against the land to determine ownership) is a court of limited jurisdiction.  The judgment is binding only with respect to the interests in the property.

Quasi in Rem Jurisdiction & Res Judicata

Shaffer v. Heitner: A court of general jurisdiction.  General jurisdiction.

Collateral Estoppel/Issue Preclusion

· When the standards of proof shift - (1) going from a higher to lower standard of proof: no issue preclusion, (2) When we go from a lower to a higher standard of proof: issue preclusion.  **Criminal Trial must always go before a Civil Trial**
Classic Rules
2. Identical Issue: The issue must be identical (a narrow reading of the issue)

3. Actually Litigated: The issue must have been actually litigated

A. Evidence must have been presented to some fact-finder

a. Pre-Trial Order: good indication of what issues were actually litigated - contain the judge's orders (1) factual issue that will need to be gone over at trial, (2) documents and exhibits that will be issued (Supercedes the pleadings)

b. General Verdict Problem: will not tell us what issue have been actually litigated: (Russel v. Place Problem: the general verdict rested on alternative holdings)

c. Special Verdict: (a set of question submitted to a jury): good for issue preclusion because it will give us an insight into the juries thought.

d. Default Judgments: the issue has not been litigated b/c no evidence was presented to a fact-finder

e. Stipulations: not sufficient to accord collateral estoppel effect.

f. Record: If evidence is submitted on two or more claims, the complaint lists all claims separately, and judge provides separate instructions for both claims, the issue has been actually litigated.

g. Guilty Pleas: general rule: no issue preclusive effect unless court impose special obligations (i.e. allocution)

h. Dicta is not accorded the same weight.

4. Judgments Issued By Tribunals/Administrative Hearings: we determine whether the procedural opportunities to present information equaled a "full and fair opportunity" after we decide whether the issue has actually been litigated.

5. Essentiality: The issue must have been essential to the judgment

A. A v. B - negligence (Court finds both parties were negligent).  B v. A. = okay b/c (1) B could not appeal an adverse factual finding, (2) the issue was not essential to the judgment & there is a concern that the court did not pay attention to it, (3) Concern about replicating error

B. Dicta: granted the same collateral estoppel effect as ordinary language in an opinion.

6. Actual Adversarial Relationship (the situation: P v. D1 and D2.  P wins.  D1 sues D2)

A. General Rule: Co parties not in an actual adversarial relationship with each other should not be issue precluded.  The 3 Views (Discretionary in application)

a. Restatement: looks to whether the parties were adversaries in fact even if they do not assert formal claims against each other.  No cross claims are necessary.

b. Out-There-View: If co parties had a full and fair opportunity to litigate and the issue is actually litigated in a lawsuit, then they ought to be issue precluded.

c. 
View Adopted By Most Courts: In order for co parties to be bound as between themselves, they must be adversaries - the evidence is that they have asserted a cross claim against each other.


7. Privity: Parties must be in privity with one another (parties in so close a relationship to a named party, we will treat them as though they were that named party)

a. 
Examples: Executor-Estate, Trustee-Trust, Guardian-Child, Named Parties in a Class Action

b. 
Traditional View of Mutuality: a party that would be bound by the unfavorable factual rulings of a judgment may then assert the favorable rulings of a judgment. 

THE EROSION OF MUTUALITY

· The Indemnity Anomaly: P v. Worker, P v. City, City v. Worker

· Bernhardt: Traynor allowed defensive non-mutual collateral estoppel with the following qualifications - the party against whom issue preclusion is alleged must have been a party to the first lawsuit or in privity with the party to the first lawsuit.

Defensive Non Mutual Collateral Estoppel: 
Forum #1: P v. D1

Forum #2: P v. D2

D2 (different defendant) asserts defensive non-mutual collateral estoppel against P.
· Justifications: (1) adversary system allows P one full and fair opportunity, (2) EFFICIENCY: the case has already been tried and heard

· Arguments Against: (1) Efficiency: forces P to aggregate all claims in one lawsuit, (2) Doesn't recognize that P is the master of her own lawsuit - she might want to structure her lawsuit in a particular way, (3) Fairness to P - takes away her autonomy as a litigant, (4) Doesn't recognize that on the same set of facts, juries might come back with different verdicts.

Blonder-Tongue: Allowed for defensive non-mutual collateral estoppel against a plaintiff that was a party to the first action.

Offensive Non Mutual Collateral Estoppel:
Forum #1: P1 v. D

Forum #2: P2 v. D

P2 (different plaintiff) asserts offensive non-mutual collateral estoppel against D

OR

Forum #1: P v. D = P loses

Forum #2: A v. P

P loses and a different plaintiff tries to take strategic advantage of the result by claiming collateral estoppel against P in the first lawsuit.

Park Lane Rule: Offensive Non Mutual Collateral Estoppel is discretionary when there is a lack of mutuality.  Courts must look at the following factors:

4. Could the party have joined the lawsuit

5. Would it be unfair to the party who has been precluded

6. Incentives

7. The possibility of inconsistent judgments

Procedural Opportunities: (a lack of a jury does not matter

