International Law Outline
Class 1 (1/9/06): Overview
1) General overview
· Origins of law lie in civil/continental law.

· Traditional definition of int’l law: rules regulating interactions between states.  States could answer only to other states for the mistreatment of that states’ national.
· New North-South divide in the post-CW world poses a real challenge to traditional conceptions of int’l law.

2) Historical overview

a. Treaty of Westphalia, 1648: ended the religious wars of Europe by creating the modern nation state.

b. Modern jus gentium: different because between traditional states.  Before, common law covered all states in an overarching legal system; it was Bentham who coined the term international law in the mid-19th century.

i. Spanish writers the earliest; derived authority from God.
ii. Grotius: natural law, law of reason.  One good which intelligence could discern.

iii. Positivism: law isn’t law b/c it is good, but b/c of the procedures used to enact it.
1. Austin, who defined positivism, believed int’l law couldn’t be law because a sovereign was needed.

2. principle of voluntarism in international law.

3) Is international law really law?

a. Idea of sovereignty: can you have a sovereign state that’s also bound by law? Delegation problems, with regard to democracy.  If consent is what controls it, states can withdraw that as well.

b. Problem of dilution of democratic power (are population increases always anti-democratic?)

c. No sanction; will people comply? Constructivist=conventional response. (problem: still enforced mainly against weak states).
d. Characteristics of law: arbitrariness, precedent-based. 
	Early System
	Modern System (post WWII)

	High degree of cultural unity
	growing and intensified diversity.

	Coexistence, mutual restraint, diplomatic practices
	System for common problems, collective action (global war, terrorism, environment)

	Decentralized system of small # of states
	Organized set of global institutions with secretaries, officials

	Freedom in the use of force
	Basic principle: non-aggression.

	Customary international law/customs and usages and bilateral treaties were principle forms of international law
	modern system makes multilateral treaties which strive to be universal the dominant form of international law.

	State-centered system
	Individual actors included in int’l law.

	natural law
	positivism


Class 2 (1/11/06): Overview: Sources of Int’l Law
1) Is international law really law?
a. 1768: great Spanish debate about whether God could bind himself, and therefore whether the earthly sovereigns could bind themselves.

b. Democratic challenge to int’l law. (heard in the Youssef case).
c. Need courts to interpret the law/ apply a rule of recognition in order to have consistent law.
i. Customary law as decentralized legislature

ii. Problems of fragmentation

d. Constructivist response: realists are best-placed with regard to bilateral defense treaties.  Otherwise, pressure to comply in the international sphere and in domestic legitimacy concerns.
2) Sources of International Law:

a. Vast quantity of treaties, regulating almost every subject

b. Customary international operates like a backdrop, default rule.

i. Definition of Customary Int’l Law found in Art. 38 of the Statute of the ICJ: customary law as general practice (Art. 38 1 (b)).

ii. Two elements: 

1. opinio juris (consent/subjective element)
2. Practice of states

iii. If no rule is clear, the rule is permissive.
c. Paquete Habana: the Pennoyer v. Neff of int’l law in the US
i. Facts: Cuban fishing vessel, seized by US
ii. Recognition that int’l law had been a part of US domestic law since 1789.  Arguably said that Congress/the executive could overrule customary int’l law.
iii. More of a progressive development than a codification decision.

iv. Methodology:

1. used military orders, orders and letters from sovereigns, executive proclamations.

2. treaties used as evidence that states want a customary norm to be binding; alternative, that they just want to affirm it in that particular instance.

3. Number of states examined is small (Britain, France, England, Prussia, the US, Italy, Japan)

4. role of acquiescence and protest in “consent”.
Class 3 (1/18/06): Customary Int’l Law (hierarchy, interpretation)
1) Sources of int’l law
a. Are treaties or customary law the primary source? Idea that treaties only stem from the principle pacta sunt servanda: customary int’l law necessary to empower treaties.

b. Paquete Habana: principles of protest/acquiescence and specially affected states.
1. US protested by seizing the vessels, but Congress, Prez didn’t object/protest.

2. Is a physical act necessary, or is a diplomatic note sufficient?
· Physical v. symbolic: realism v. idealism; power v. populist? Or majority v. minority (need a broad majority to take physical action? Or do you need only executive support to take physical action?)
3. Problem of empowering states with more resources to monitor what’s going on.

4. Offering pretexts for the violation negate the value of a physical act as protest

2) Lotus case: jurisdiction (a PCIJ case, 1927)
a. 3 types of jurisdiction: to prescribe, to adjudicate, to enforce
b. Question of the presumptive rule: is the burden on Turkey to show that it can exercise jurisdiction here, or on France to show that Turkey is prohibited from exercising jurisdiction?  General baseline rule is permissive. Strong idea of state consent as opposed to state consensus.  BUT, general prohibition on jurisdiction to enforce extraterritorially.
c. Passive personality argument fails, but effects doctrine succeeds.
d. France would have to show the existence of a rule prohibiting application of the effects doctrine in this instance.

i. French courts have refused to apply this principle, but no wide rule protesting the application abroad. (p.71)
ii. British treaty right to go on slave ships: shows concurrent, not exclusive jurisdiction aboard ships
---class 4—my numbering got off here

Class 5 (1/23/06): Customary Int’l Law
1) Possible conflicts in philosophy: acquiescence/ persistent objector rule (consensus-based) v. consent-based
2) Alternatives to the permissive rule

a. Non liquet
b. Finding an implicit general principle

c. Opinion of jurisprudes, scholars

3) Lotus case: 

a. strong consent-based approach—permissive baseline rule

b. problem of inferring opinio juris from a consistent absence of practice.
i. British cases: prosecution of one of their nationals for crime committed on US ship

ii. Slave trade: but Britain requested permission.

4) Nuclear weapons case: advisory opinion of ICJ, 1996
a. GA-requested advisory opinion: was MAD illegal? Activist groups convinced GA to act.

b. Is there a principle of customary int’l law prohibiting the use or threat of use of nuclear weapons?

i. Abstention/absence of practice: no state has used nuclear weapons since 1945 – but the right to use them always symbolically reserved

ii. Series of GA resolutions condemning the use of nuclear weapons.—but they weren’t unanimous.
iii. Court: neither thing suffices to confirm customary int’l law.

c. Do the rules of int’l humanitarian law/ principles of neutrality prohibit the use of nuclear weapons?
i. Principle of distinguishing between civilian and combatant, can’t do that with mass destruction

ii. Neutral states will be affected.

iii. Counters: principle of deterrence, Art. 51: self-defense.

iv. Court: non-liquet. Rules are in apparent conflict.

Class 6 (1/25/06): Customary Int’l Law:
1) Process of codification

a. Usually done as a treaty process, incorporating some progressive development.

b. Treaty-making= more rational: elaborative, deliberative, pluralist.  But possibly advantages some states as well?

c. Historically, more problems with control of diplomats; modern communication means it’s not such a problem.

2) Question whether declarations without practice can constitute opinio juris.
3) Asylum case: Columbia and Peru debating American regional law.
a. Question of how regional custom relates to countries not in the region, and how binding it is on countries in the region.

b. Even more consent needed at the regional level.

c. Persistent objector status to Montevideo Convention at issue

i. Disputed practices: diplomatic asylum and unilateral qualification
ii. Peru wasn’t a signatory to the Convention

1. Was Peru a persistent objector? (doesn’t stop the rule, just creates an exception for that state or group of states).

2. Court says that not signing the treaty makes Peru a persistent objector.  Implies that treaties are less binding than customary law (can object by doing nothing)

3. jus cogens: wouldn’t allow for persistent objector status.  This isn’t a jus cogens.

iii. Could say that it was an area of Lotus freedom (if there’s no rule, the rule is permissive), or could ask for old, previous customary law rule.  Ambiguity to persistent objector status.
iv. Can get persistent objector status through reservations, instead of just being passive (US, death penalty reservations)
4) Relationship of Treaties to Customary Int’l Law
a.  North Sea Continental Shelf case:
i. Treaties as speeding up change in customary law: court says that within 10 years of ratification, this treaty has become customary int’l law.  Not meant to be codification, just progressive development.
ii. At issue: equidistance principle, 1958 Convention. Germany v. Netherlands, Denmark.
b. Treaties as lawmaking—odd when they’re based on the contractual model.

c. ILC—under the 6th committee of the GA.

d. US never ratified Vienna Convention on the Law of Treaties—internal (President v. Senate) dispute over the provision—but bound anyway b/c it’s now customary int’l law.
e. Crystallization: negotiation process convinces states that a certain provision should be part of customary int’l law.
5) What about when there’s opinio juris, maybe even ratification of a treaty but no state practice/ compliance?  
a. Filartiga v. Pena-Irala—is torture contrary to the law of nations?
b. National constitutions/ municipal law recognize that torture’s illegal—that’s considered sufficient practice.

c. Universal Declaration on Human Rights—but a declaration is meant to be nonbinding.  Can it become binding through customary law formation?

Class 7 (1/30/06): Customary Int’l Law
1) How to find opinio juris: 
a. how can a country engaged in progressive development recognize that there’s already a rule?
i. Judge Lacks, North Sea case: presumption through consistent practice.
b. What happens when countries declare themselves bound but don’t act accordingly?

2) How to create customary int’l law:
a. Codification treaty: “codification” is often a slight fiction but close enough for states to recognize themselves as bound; usually takes 25 years to formulate and ratify the treaty, by which time states have engaged in the practice (crystallization)
b. ICJ decisions: have a legitimation function of principles of int’l law.
c. After compromises to placate state calling codification treaty progressive development, state will call it codification (or should).

d. General Assembly declarations: say that they’re not legislating, just declaring what they see to be the case. But usually aspirational (instant custom).
3) Progressive development: mechanisms (another look)
a. Crystallization

b. \Widespread Acceptance and Ratification by Specially Affected States (treaties) (but what if conflicting state practice remains?)
c. GA declarations 
i. does it matter if it’s consensus or majoritarian?
ii. In 1970’s, seen as a way to solve the problem of new states who hadn’t been part of the formation of custom before.
4) Sovereignty and customary int’l law
a. Texaco v. Libya: question of how much sovereignty a country can cede under int’l law.  Natural resources always owned? Expropriation always acceptable?  General principle of compensation?
b. Core general principle: if there’s no rule, the rule is permissive.

5) Types of Customary int’l law:

a. Divided into higher and lower: jus cogens and everything else.

i. Regional customs can derogate from int’l custom, but not from jus cogens
ii. No persistent objector rule to jus cogens.
b. Appropriateness test: India v. Portugal, easements- applies to both customary int’l law and general principles
6) Distinction: Customary Int’l Law v. General Principles: Pacta sunt servanda, legal equality of states, res judicata= general principles. 
a. Not the same kind of consent by states.
Class 8 (2/1/06): General Principles of International Law; Domestic Implementation of Int’l Law
1) Formation of General Principles

a. If all the nations of the world recognize a principle, like res judicata, int’l law should recognize res judicata as well.

b. More controversial than the other categories b/c based on a different form of state consent than treaties (explicit consent) and customary int’l law (tacit consent): based on domestic usage and custom, ways of thought.

i. It doesn’t matter if a state has explicitly or tacitly consented to the use of general principles in the int’l arena, as long as they use them at home/ recognize their existence (like customary int’l law).

c. Not all principles are generalizable; they have to be tailored to the int’l law context.

i. (Case between India and Portugal: rights of way.)
2) Places General Principles are Found:

a. 3rd source of int’l law in the statute of the ICJ.

b. Search for interstitial principles: general principles often appealed to when gaps in methodology, judicial procedure are found.

i. Doctrine of Laches
c. Some people are trying to derive a body of int’l human rights law from general principles of law.
3) Distinction between General Principles/Customary Law v. Treaties (UN Charter, which passed into customary law arguably): Declaration of US to ICJ doesn’t include all multilateral treaties but must include general int’l law.

a. Nicaragua case: Nicaragua pointed to prohibition on use of force, principle of nonintervention= general principles of international law.
i. Strong opinio juris but no state practice

ii. Principles= intrinsic to the int’l state system.  Court endorses recognition of them as general principles.
4) How domestic law relates to int’l law:

a. Dualism v. Monism

i. From the point of view of int’l law, it’s a monist system: you can’t pass domestic laws violating NAFTA, etc.

ii. From the point of view of domestic law, it’s purely dualist: a domestic law/ constitutional question

iii. Monist arguments:  can’t have one person controlled by more than one set of laws; person can’t be required to do two different things.
1. conceptually incoherent to have a broader framework of law trumped by the law of subunits.

2. or, coherent, as long as there is some ranking: federal law above int’l law, for example.

b. Can you assert Customary Int’l Law in a US court? US: moderate between monist and dualist.

i. Constitutional formulation: gives Congress the “power to define offenses against the law of nations”

ii. Revisionists: no invocation of int’l law except where Congress incorporates it by statute

iii. Paquete Habana: Int’l law is part of our law. Search for “controlling act” only for EXEMPTION.  Automatic incorporation.
iv. Sosa v. Alvarez Machain: revisionist theories:

1. President’s wishes can’t bind the US: until it’s signed by Congress, it’s not law.

2. Must respect persistent objector rule, even for jus cogens
3. Procedural concept of democratic legitimacy (NOT SUBSTANTIVE).—forcing affirmation, not objection, by democratic process.
Class 9 (2/6/06): Domestic Implementation of Int’l Law- Customary
1) Sliding scale between extreme dualist (statutory implementation always necessary) and extreme monist (automatically incorporated)  Middle ground: presumptive rule for int’l law
a. Sliding scale of incorporation between dualist (common law) and monist (binding on federal branches going forward as well as incorporated currently).
b. Youssef case: customary int’l law clearly no higher than common law
c. Sosa v. Alvarez-Machain: false-imprisonment, but not a jus cogens like piracy:
i. Erie problem: idea that law of nations was part of rationalist era, a mistake in current, positivist world.

ii. Tricky distinctions: rules of decision (to tell whether causes of action are valid), causes of action, implied rights of action.

iii. S. Africa case issues: if no power of executive to override determinations of customary int’l law.  What about conflicts with foreign policy? Specificity analysis: allows the court to incorporate policy.
Class 10 (2/8/06): Domestic Implementation of Int’l Law- Customary
1) Justiciability

a. Paquete Habana: courts do have the power to adjudicate and enforce int’l law.  In the absence of treaties or controlling legislative or executive acts, the court should look to publicists and practice of states.
b. Post-Erie problems
c. Political question: the central doctrine of justiciability.
i. Whether the president was right in interpreting the AUMF to say he could go to war: a political question.

d. Non-justiciable question in Sosa case: based on the lack of individual private rights (violations of Mexico’s territorial sovereignty).

e. Whether the executive is bound by int’l law will often be a question left up to the executive for domestic enforcement.

2) Automatic incorporation v. statutory implementation

a. Temporal/stability problems with customary int’l law: how can you change it, and does it move too slowly?

b. State consent problem: int’l law can’t become a majoritarian system and retain traditional conceptions of sovereignty.

c. Should automatic incorporation only be for questions that are of global concern (i.e., environmental treaties?)

d. Self-interest rationale: violating int’l law is costly

e. Slow, vetogate nature of statutory implementation
f. Legislative v. executive: Local v. sensitive to world concerns? Or long-term v. short-term?

g. What is a controlling executive act under the Paquete Habana? Not looking for one saying we should follow int’l law, looking for one saying we didn’t have to.
3) Detention policy in the US

a. Padilla v. Hamdi: citizens captured at home v. abroad

b. Questions of Due Process.
Class 11 (2/13/06): Domestic Implementation of Int’l Law
1) Detention Policy in the US

a. 2 categories of Gitmo detainees: preventive detention and those actively charged with war crimes.

b. Hamdan v. Hamdi and Padilla
c. § 4001:  non-detention statute passed in the 1960’s overriding a 1950’s statute allowing the president to detain citizens suspected of espionage.
d. Constitutional scope of detention policy

e. AUMF authorization

f. Milligan: Civil war case where Milligan lived and was arrested in Indiana.  President can’t detain him in that way.

g. Quirin: German spies on Long Island; trial kept private, military commissions to execute them, one of them was a US citizen.  Tried as war criminals.  Court upholds it (judicial realism: court is timid in times of war).

h. Question of Paquete Habana: can President override int’l law or not?

i. Hamdan: “not of an international character” v. Common Art. 3

2) Overview of the structure of the Law of War:
a. Lieber Code

b. Customary components v. Geneva Conventions

c. Common Article 3= codifying customary law (?)

Class 12 (2/15/06): Domestic Implementation of Int’l Law
1) Detention Policy in the US

a. Hamdi v. Rumsfeld: 

i. Can the President detain a US citizen on US soil?

ii. Does the citizen have the right to file a habeas petition once detained?

iii. Question about scope of AUMF.
b. Rasul v. Bush: more radical, applying to Gitmo

c. Eisentrager: military tribunals can be used

d. Ahrens: Courts can only issue writs of habeas corpus for the jurisdiction in which they sit.

e. Braden: overruled Ahrens (Stevens opinion in Rasul)

2) Automatic incorporation of int’l into domestic law
a. Temporality: customary int’l law hard to change, executive needs to be free from it in order to change it? Long term v. short term thinking?

b. Should int’l law be displaced by a controlling executive act (as in the Paquete Habana)

3) War on terrorism as distinguished from other wars.

4) Principles of the law of war: Nationality, Duty of Allegiance
Class 13 (2/21/06): Domestic Implementation of Int’l Law
Detention Policy in the US
a. Rasul v. Bush: scope of habeas corpus for Gitmo detainees.
b. Eisentrager: what do you do about enemy nationals, captured by US forces during armed conflict, held outside the US. May be charged with war crimes, convicted via military tribunal.
c. § 2241: habeas corpus provision.

i. Alien v. citizen limitation?

ii. Territorial limitation?

iii. Braden, Ahrens
d. Graham Amendment, modifying Rasul regime.

e. United States v. Verdugo-Urquidez: 4th amendment doesn’t apply outside the US.
f. Conflict of laws question: what law applies in Guantanamo?

g. AUMF as a statutory blank-check
Class 14 (2/22/06): Domestic Implementation of Int’l Law
1) Debate in US over int’l law

a. Mc Cain Amendment
b. 3 theories of int’l law: interest-based (rational choice/realist); non-interest based, constructivist.
2) UN Report on Guantanamo
a. Is it good to aim at an outside audience or an inside the US audience?

b. The ICCPR

i. Extraterritoriality

ii. Law of war v. ICCPR

1. Role of oversight by the ICRC/ UN bodies
2. Detention of those found in Afghanistan v. those found elsewhere

c. Engaging v. letting the US frame the debate

3) Act of State Doctrine

a. Sabbatino as Federal Common Law—supremacy clause.

b. Paquete Habana: distinction between enforcing against own gov’t and enforcing against foreign gov’ts

c. Rationale behind the Act of State Doctrine:

i. Undermining rule of law

ii. Channeling function into US bodies

iii. Embarrassing the executive

iv. Separation of Powers

v. Keeping Judiciary independent (rejecting Bernstein rule).

Class 15 (2/27/06): Domestic Implementation of Int’l Law
1) Act of State Doctrine

a. Cases discussed:
i. Sabbatino, pp. 184-196

ii. Bernstein (Nazi taking of artwork—no longer extant gov’t; executive power to enforce)

iii. Republic of Iraq: denial of act of state doctrine

iv. Kerpatrick: Act of State doesn’t apply when not affecting the state itself.

b. List of exceptions to Act of State: extant, recognized, treaty, unambiguous principle, counter-claim, territorial, private v. public (commercial acts, Bernstein: not accepted).

2) Treaty Powers of the US (pp. 196-205).

a. Constitutional implications
b. Treaty interpretation: President/Senate/dynamic interpretation?
c. Cases discussed:
i. Missouri v. Holland: possible that treaties aren’t subject to constitution
ii. Reid v. Covert: treaties are subject to constitution

iii. Booze v. Maryland: protests around embassies.

iv. RFRA cases: S.Ct. won’t bend statutory interpretation just because there’s a treaty concerning it.

Class 16 (3/6/06): Treaties
1) Differences between treaties and legislation.

a. Functionalism: Legislation v. contracts, foreign policy functions; Need for a bargaining advantage.

b. Different branches (Senate v. House): different interest groups involved

i. Interchangeability

ii. Transparency

c. “Democratic deficit” with executive initiative?

2) Limits on Treaty Power:

a. Appropriate subject matters for treaties (constitutionally?)

b. Matter of int’l concern v. need for bargaining, imposed on us by outside forces.  No real definition of appropriate; in wake of HR treaties.

c. 2/3rds rule= the biggest limitation.

d. Golove would formulate it that treaties have to have a foreign policy purpose.

i. Do HR treaties have a foreign policy purpose? Pros and Cons.

e. Missouri v. Holland: Treaty power has the same relation to state and federal law; no state power to make treaties; (enumerated powers doctrine, strong in1920, practically dead until the modern day).
i. tragedy of the commons.  

ii. Questions of national interests, US citizens abroad, v. local, state interests.  

3) Self-executing v. Non-self-executing Treaties

a. Foster and Elam: “shall be ratified and confirmed”.

b. 3 methods of interpretation: look to treaty itself, or look to intentions of President and Senate, or call it a policy judgment based on subject matter of the treaty.  Most popular way of interpreting: looking to intentions of President and Senate.

c. Hamdan: Question as to whether the 1949 Geneva Conventions were self-executing.  Eisentrager said not, court follows that: using first method of interpretation, looking through conventions to find self-execution and only finds that ICRC dispute resolution was contemplated.
Class 17 (3/18/06): Treaties

1) Self-executing v. Non-Self executing

a. Role of positivism in moving courts toward declared intentions of President, Senate.

b. Percamon case: even in the earliest case, courts saw that the Constitution envisioned self-executing treaties.

c. Self-execution is always an internal decision
2) Vienna Convention on Consular Relations

a. 2 questions: self executing? And, Private right of action?
b. Breard : Paraguayan national, brought before ICJ; Supreme Court refused to stay his execution so the case could be heard (provisional measures non-binding).
c. LaGrand: two German nationals before the ICJ and then the S.Ct.

d. Avena: 51 Mexican nationals, case before the ICJ and then S. Ct in Medellin
e. Procedural default rule: had to raise the Vienna convention claim in a timely matter in these proceedings.
f. Art. 36, optional protocol in ICJ: relevant provisions.

3) US Gov’t position with regard to self-execution:
a. Solicitor General brief in Medellin: US isn’t bound by ICJ, but still wants to comply as a matter of foreign policy.

b. Obligation with respect to ICJ only from Art. 94 of UN Charter (non-self-executing, SC action needed to enforce it), not from optional protocol to Vienna convention.

c. Looks to treaty to see if it mandates domestic law enforcement.

4) Charming Betsy principle: later-in-time statutes should be construed so as not to violate the treaty, unless they clearly state an intention to violate it.

a. Headquarters agreement case: statute trying to shut down the PLO’s mission to the UN in violation of the agreement.  Court says the statute isn’t clear enough b/c legislative history indicates that congresspeople said it wouldn’t violate the agreement.

b. Holding Congress to symbolic representations.

c. Breard offhandedly says that AEDPA overrules the Vienna Convention: not thinking about the Charming Betsy principle.

5) Treaty Termination

a. Who terminates?

i. Like removal: advice and consent?

ii. Treaties are laws: Congress has to overrule them?

iii. President controls foreign policy: can unilaterally terminate?

b. How can they terminate?

i. In accordance with terms

ii. In violation

c. Goldwater v. Carter: unilaterally terminating a defense treaty w/ Taiwan. Court’s ruling: political question.

d. Charleton v. Kelly: President has to declare breach or Congress overrule, the President can’t just act against the treaty and then defend by saying the other side breached too.  Has to be public.  Symbolic representation.
6) Executive Agreements

a. Congressional
b. Sole/Unilateral

c. Pursuant to a Treaty (ie, dividing things that the treaty says can be divided).
Class 18 (3/20/06): Law of Treaties and International Administrative Law
1) Medellin case:  
a. Private rights: O’Connor seems to think that Article 36 gives rise to a private right.  Majority disagrees.
b. Question of presumptions: should the presumption be for or against individuals having private rights when the individual is mentioned in a treaty.

c. Avena question: is the court bound by the ICJ decision? And if not bound, should they do it anyway as a matter of comity?
i. ICJ rules that judicial enforcement is normal in cases of private rights.

ii. ICJ rules that there should be a presumption in favor of creating private rights via treaties.

d. Unilateral termination: president unsigns the treaty after the Avena decision.
2) Treaty termination:
a. Goldwater v. Carter: Carter unilaterally terminates a mutual defense treaty with Taiwan as part of China rapprochement.  Goldwater sued; S. Ct. ruled that it was a political question (within the authority of the political branches). Presidents have treated it as an affirmation of their power to unilaterally terminate treaties.
i. Reagan: terminated Nicaragua treaty as part of Nicaragua case

ii. Bush terminated the ABM treaty right after Sept. 11.

b. Possible interpretations of unilateral power to terminate treaties

i. President can decide when another party is in material breach

ii. President can terminate when another party is in material breach

iii. President can terminate in accordance with the rules of the treaty

iv. President can terminate in violation of international law.

3) Executive agreements: congressional ex-ante, congressional ex-post, and sole.

a. Congressional: Interchangeability: 
i. whatever the President can do by treaty, he can do by executive agreement.  Not in the constitution, but arose as a matter of modern practice.
ii. Federalism revolution: Missouri v. Holland is once more in play, which it hasn’t been since the new deal.
iii. Interchangeability means that constitutionality of executive agreements lies in the necessary and proper clause.  Just like Congress is making a law.
b. Sole:
i. Garamendi: claims settlements a particular area.

ii. Belmont: president can set up an agreement that supersedes state law.  As a federal authority, should be in the supremacy clause.
iii. Can the president supersede state law simply by announcing the foreign policy of the United States? Can he by explicitly saying that the agreement displaces state law?
4) International Administrative law
a.  Court has discretion to interpret the law. Makes it a kind of legislative authority.  Constitutional to delegate this kind of power to int’l bodies?
b. EU: democracy deficit.

c. Accountability/transparency: does it matter if there’s a national/global language, national/global media, etc?  Is uniformity a requirement of democracy? If not, why do we have such stringent naturalization requirements?

5) Vienna Convention on the Law of Treaties
a. What does the VCLT apply to? What is a treaty? 

i. NOT contracts, loan agreements which choose an interpretive law or forum which is not international.

ii. Art. 2 (1)(a)
iii. No oral agreements (those are covered by customary law)

iv. Between states or between int’l organizations and states.
Class 19: Law of Treaties (3/22/06):
1) Mandates
a. L of N broke it into 3 categories based on length of ‘trusteeship’.

b. S.W.Africa/Namibia case

2) Unilateral action of a state creating obligations
a. Eastern Greenland case: foreign minister of Norway told Denmark’s foreign minister they wouldn’t make an issue out of Eastern Greenland.  Binding?
b. Possible symbolic representation argument
c. Possible cumbersome implications of always going to the legislature (with an SC force? With peacekeeping? Korean War? Is legislative control solely through funding and de-funding?)

d. Nuclear test case: France testing near Australia and New Zealand; made statement erga omnes saying it would cease testing.  Acually motivation by the court to not have to rule when France refused to be bound.
e. A stretch to say states are bound when they aren’t willing to make a treaty…
3) Reservations
a. Ratification done by Sec of State depositing instrument at UN, or through exchange of diplomatic notes: Senate not actually reserving when it advises.

b. Can the Senate add internal stipulations that amount to them making law without the House? (internal division of electricity in Niagara treaty?)
c. Pre WWII tradition: reservations made it a different treaty, like a counter-offer; the accepting state didn’t have that same treaty relationship with the state.
d. No problem of breach in HR treaties, as they’re unilateral.  Reservations more acceptable b/c less reciprocity.
e. Permissibility v. opposability
f. Severability question with regard to impermissible reservations.
Class 20 (3/27/06): Reservations; Treaty Interpretation
1) Permissibility v. Opposability

a. Permissibility: validity.

i. Look to the terms/purpose of the treaty to see if the reservation is valid

1. when treaties specify to which provisions reservations are allowed, expressio unius can make other reservations invalid

2. but not always: look to travaux
3. if not specified, look to the “object and purpose” of the treaty (VC)

ii. if connected to an international body, the organization itself can determine.

1. ICCPR: HR committee created for a different purpose (monitoring)

2. general comments given some weight in determining what reservations to the ICCPR are valid.

3. General Comment no. 24
a. idea of non-derogable rights

b. states can’t accept the treaty insofar as it won’t change their law.

c. Erga omnes rights: any state can complain about violations.

iii. What happens when a state makes an invalid reservation?

iv. US process: RUDS (in discussion by the senate): makes sure that the US won’t have to change their law/ treaty won’t be unconstitutional.
1. death penalty reservations “to the extent prohibited by the 8th amendment”

2. “to the extent prohibited” ensures that the reservation evolves along w con. Jurisprudence

3. RUDS in US: constitution trumps treaties (Reid v. Covert)

v. Severability:

1. HR Committee thinks invalid reservations to HR treaties should be severable

2. Problem of whether states will ratify HR treaties in the future. (but okay if you assume all HR treaties possible have been made)

3. states won’t accept that they’re bound, undermines the legitimacy of the treaty.

b. Opposability: objections by other states

i. What effect does a valid reservation have on the relations between the treaty party and the other parties?

ii. Art 20, 21: VCLT

iii. One state must accept the reservation in a multilateral treaty for the state to become a party (unless the reservation is specified the treaty OR 12 months elapse with no objections).

iv. Accepting reservation with respect to A doesn’t alter relations between B and C

2) Treaty interpretation

a. Art.31, 32

b. Unilateral interpretation

i. Jesse Lewis: a fishing boat case.  Unilateral interpretation not binding on another country.  US British dispute .

ii. Temple of Preah Vinear: acquiescence sufficient to use for interpretation
c. Question about internal authority issues: different purposes in text (Art. 31): exec branch interpretation the one that should be followed, or senate interpretation?
d. ECHR: dynamic consensus: teleological approach
e. US courts willing to look to travaux more than other countries; Art 32 leaves it up to them to decide.

f. GA, SC can submit disputes to the ICJ: but the ICJ has no power to bind other organs of the UN
i.  strategic concerns
ii.  flexibility v. coherence
iii. Smaller states favored ICJ, larger states SC resolutions

Class 21 (3/29/06): Treaty interpretation and termination
1) Fragmentation

· Example: ICJ: Nicaragua case: very strict rule of attribution.  ICTY: much more flexible rules regarding state sponsorship/attribution.

· UN bodies: 2(7) said no jurisdiction over things “within the domestic jurisdiction” of states parties.

· Contrast UN Charter w/ Treaty of Rome (creating the EU)—much more coherent, less fragmented

· ECJ: most active int’l tribunal

· Given authority to interpret treaty

· Smaller, more common interests in community

· Treaty-based jurisdiction: Avena-Medellin case: Bush says ICJ decisions have no precedential value going forward.

2) Unilateral interpretation

a. Jesse Lewis
b. Panama Canal case: later in time treaty controls if UK was aware of the later treaty and didn’t object to it. (British had strategic concerns when Canal was built; US-British treaty didn’t allow to exemptions on tolls; later US-Panama treaty says that Panama doesn’t have to pay any tolls on the Canal).
3) Types of treaty interpretation (different methodologies for different treaties?)
a. Text
i. Pros: new states agree to text, erases state inequalities in access to info, can be stretched to cover unintended situations
ii. Cons: language barriers (Foster and Elam, for example), problems of changes in circumstances, absurd results
b. Intention
i. Pros: takes context of language into account, maybe closer to true consent of states

ii. Cons: collective intent is always a fiction, intentions are very limited and don’t always apply to different situations

c. Purpose

i. Pros: can be stretched to cover unintended situations, changes in circumstances, states may remain loyal to purpose of treaty while changing their intent
ii. Problems of consent/sovereignty: not every state agrees on purpose

4) Treaty Termination

a. Art. 54, VC: in accordance w/ terms of the treaty, or by the consent of the parties

b. Fundamental change in circumstances: very limited (Art. 62) (rebus sic stantibus)
i. Gabcikovo-Nagymoros Case: no change b/c of change in political regime (too much investment, even if it is commercial)
ii. Finland case: no change b/c of change in int’l law.

iii. Doesn’t apply to boundary treaties

c. Material breach by another party (Art. 60)

i. States parties can decide what to do: terminate or suspend treaty with regard to that party
ii. Different in the context of a multilateral treaty (other parties must agree to terminate/suspend with respect to that party, or specially affected parties can)

· Iraq: who is a party to the treaty?  Who is specially affected?

iii. Art. 65, 67: duty to conciliate, set up dispute resolution process.

· ICAO case: India can’t just terminate and deprive the ICJ OR the ICAO council of jurisdiction.

iv. Material breach provision doesn’t apply to human rights treaties

d. Nature of different treaties implies/precludes termination/withdrawal clauses

i. Alliance/commerce: always have withdrawal clauses

ii. Boundaries/cession of sovereignty/human rights: no right of withdrawal

· N. Korea attempt to terminate ICCPR: everyone still treats them as a party, so they stop trying to withdraw (acquiescence).
· Gov’t can still denounce the optional protocol giving the HR Committee jurisdiction.

iii. Can a state withdraw from the UN/other int’l organizations?

· Indonesia does for some years, but the organization doesn’t really accept it, still assesses it dues 
Class 22 (4/3/06): Change in circumstances, ICJ
1) Treaty termination
a. Rebus sic stantibus

i. Why is it so different from domestic contract law? (stricter)
ii. Exception for boundary treaties
iii. Int’l tribunal cases: Hungary-Slovakia, Iceland
1. Slaughter: theory that democratic accountability must be taken into account more. (only democratic regimes subject to int’l law?)
2. Given the non-intervention doctrine, is it coherent to say that sovereignty is democratic?
3. basis for claiming state questions of gov’t.
4. what about very important state interests? Does the degree of national interest matter? (Iceland case)
2) ICJ

a. Part of the system for maintaining int’l peace and security
b. Ch. VI, UN Charter: reference that the best way to deal w/ disputes ordinarily = the ICJ
c. After CW, thought number of cases would pick up, but didn’t happen

d. Successor to PCIJ

e. Rules for geographic division: in practice, permanent members always represented

f. Ad-hoc judges allowed; appointed by parties

g. Currently: usually sit in chambers (5 judges, usually from similar regions): turns ICJ into more of an arbitral body, picked by the parties.

h. States discouraged from using ICJ:

i. Power disparities equalized, so at least one state won’t like it

ii. Turned into a rubber-stamp for big countries

iii. Can’t take broader factual context/political realities into account as well as other bodies; only legal question (US argument in the Nicaragua case)

i. Four routes to jurisdiction

i. Compromissory clauses (treaty-based jurisdiction)

ii. Compulsory jurisdiction (declarations, reciprocity)
iii. UN organ referral

iv. Ad-hoc jurisdiction (special agreement bringing a particular dispute to the ICJ
Class 23 (4/5/06): Dispute Settlement/Resolution
1) Different kinds of int’l tribunals (fragmentation)
a. Opposing views: managerial practicality v. hierarchical resolution (ICJ espouses hierarchy view (realist/Koskanniemi view)
b. Idea of comity, mutual respect

2) ICC/Rome Statute

3) ICJ

a. Compulsory jurisdiction v. compromissory jurisdiction

b. Admissibility:

i. Like justiciability in US law
ii. Questions of comparative institutional competence: is there another organ better suited to deal w/ the problem?

iii. Nicaragua case: factual questions, SC better suited? Court says they don’t matter, can decide the legal question.
c. Jurisdiction

i. Nuclear Tests case: France says no jurisdiction; court never even gets to that question, just says it’s moot.  Seems binding, but just deciding if they should even proceed with the case (debate)
ii. Nicaragua case: US trying to withdraw jurisdiction.  No reciprocity for procedural aspects of declarations, only substantive aspects
iii. Nic. Thought it has compulsory jurisdiction, but had never ratified the PCIJ.  Court: it’s okay, ratifying the charter counts as long as you signed the PCIJ.  Acquiescence.
iv. US pulls out after the Nic case

1. we’ve ratified but other states have not; unilateral obligation on us (but doesn’t make any sense w/ the way that compulsory jurisdiction is structured)

2. compulsory juris. might undermine SC efficacy

3. idea that self-defense (even collective self-defense) is beyond any int’l political control

d. Advisory opinions (UN Charter, art. 96)
i. GA, SC can ask; GA can also approve specialized bodies’ legal questions

ii. Advisory opinions non-binding, but should be “accepted as decisive by the parties” (? What?)

iii. UN can make the advisory opinion binding, even when states haven’t consented to jurisdiction?—GA, SC will act in accordance w/ the decision.
iv. Romania case: requested by special rapporteur from Romania.  Accepted under Art. 96 even though Romania hadn’t consented

v. Must be in the scope of the authority of the agency (WHO, nuclear weapons case)
Class 24 (4/10/06):Dispute Settlement; Uses of Force
1) The International Court of Justice

a. Provisional Measures: 

· Art. 41 of the Statute of the Court: “The court shall have the power to indicate, if it considers that circumstances so require, any provisional measures which ought to be taken to preserve the respective rights of either party”.
· should they be binding? “ought” v. “shall”

· LaGrand: ICJ decided that provisional measures were binding.

b. Advisory Opinions

· Never too controversial as long as it’s a legal question (Israel case)

· Jurisdictional v. Admissibility questions

1. Has to be within the scope of the jurisdiction of the  requesting organ (Nuclear Weapons, WTO portion)

2. Admissibility: is this appropriate? Eastern Carelia (PCIJ) the ONLY inadmissible case.

· Advisory opinions as the foundation for a possible opinio juris
c. Declarations to the Court

· Reciprocity principle: one state shouldn’t be held bound by another state if the other state reserved some substantive category (i.e. “within the domestic jurisdiction of the state”)

· Declarations: doesn’t apply to notice clauses/other jurisdictional provisions

2) UN Charter/Uses of Force:

a. Collective security ideal, ideals of sovereignty in Ch. 1, Art. 1, clause 1. The first and foremost purpose of the UN. 
b. 2(3): members shall resolve disputes by peaceful means.

c. 2(4):  All members shall refrain in their international relations from the threat or use of force against the territorial integrity or political independence of any state, or in any other manner inconsistent with the purposes of the UN.
· General prohibition on the use of force with only two exceptions: Art. 51 and the collective use of force through the UN system.

d. 2(7): blackbox theory of sovereignty, EXCEPT that Ch. VII measures are free from the “non-intervention” principle.

e. Ch. II: membership: all states can become members

· Should it be restricted to “peaceloving” states? Liberal democracies?

f. Ch. IV, Art. 10: Everything related to the Charter falls into the scope of GA discussion/action.  GA may make “recommendations”, call matters to the attn. of the SC.
· Is the Uniting for Peace resolution really legal under the Charter? (we didn’t really discuss this, nor does the book, so if any of you have insights, could you let me know?)
g. Ch. IV, Art. 13: Gives the GA power to form the International Law Commission for ongoing codification
h. Ch. V: The Security Council: structure
· Modified through modern practice: as during the Korean War, when absence/abstentions became equivalent to a “concurring vote” for the purposes of Art. 27(3).
· NAM veto: SC needs 9 votes out of 15, as well as all the vetos.  So 7 rest of world votes= 1 permanent member veto.

· Reforms: probably won’t go through as an amendment, need all the permanent members to agree to them.

i. Ch. V, Art. 24(2): In discharging its duties, the SC shall act in accordance with the Purposes and Principles of the United Nations
· Montreal Order case: British, US v. Libya.  Imposed sanctions via SC resolution.  ICJ’s Marbury v. Madison moment, but they were too wishy-washy, and the case was ultimately withdrawn by Libya.
j. Ch. VI: Peaceful Means The SC has at its disposal

· SC may recommend the manner in which parties settle their disputes

k. Ch. VII, Art. 39: jurisdiction clause.  SC has to determine “the existence of any threat to the peace, breach of the peace, or act of aggression” before it can act. (arguably.)
· What is a threat to the peace?

· How specific does the determination have to be? Broad categories, or specific to the case?
Class 25 (4/12/06): Use of Force
1) UN Charter

a. Chapter VII, UN Charter: Measures the SC can take.
i. Use of Force during the CW: only Rhodesia, S. Africa.
ii. Art. 41, 42: Diplomatic, economic, and military measures the SC can take.

iii. Art. 43: hoping for future, individual agreements making troops available.  Didn’t happen.

1. BBG’s Agenda for Peace (post Gulf War): called for the formation of Art. 43 agreements. In light of the fact that the CW was over.  Still didn’t happen.
2. Art 39, jurisdictional limitations: “threats to the peace” interpreted broadly. Part of the reason Art. 43 didn’t happen. (refugee flows often cited.  More limitations on SC necessary
3. 24(2) as a potential bill of rights/limitation making art. 43 possible.
4. Coalitions of the willing resorted to instead. (Korean war, for instance).
b. Ch. VIII: Regional arrangements

i. Art. 53: No enforcement action shall be taken under regional arrangements or by regional agencies without the authorization of the Security Council.
1. No strong legal basis for the Cuban Missile Crisis blockade of Cuba

2. Post-hoc justifications for humanitarian intervention: ECOWAS, Kosovo

c. Other UN Charter provisions:

i. Ch. 9,10: ECOSOC.  Most specialized agencies of the UN are under these chapters.

ii. Ch. 14, Art. 94: Makes ICJ decisions binding on parties to the suit, such that one party may go to the SC for enforcement action.

iii. Ch. 16: UN Charter= supreme over all other treaties.

2) Historical overview

a. Jus in bello v. jus ad bellum: laws of war v. just war theory/when is it legal to go to war.

b. Before UN: war widely accepted

i. Used as a method of collection of debts (“gunboat diplomacy”); Convention on collection of debts at end of 19th century meant to prevent this.

ii. League of Nations: could recommend the use of force, economic sanctions; failed to act meaningfully in response to aggression.
iii. Kellogg-Briand Pact: US, Europe party to this treaty; brought up at Nuremberg.  But didn’t stop the war.

iv. Nuremberg: aggressive war as an international crime

c. UN Charter:

i. Tension between Art. 2(4) and Art. 51.

ii. Until clause in Art. 51.

iii. Exceptions: interventions by consent not prohibited by Art. 2(4).

iv. Does the fundamental change in circumstances doctrine apply to the Charter as well?  Specifically 2(4), in light of nuclear weapons and terrorism?
v. Can a country invite another to intervene at some later point, under some other gov’t?  What about the Santiago Commitment to Democracy in the OAS charter?

d. Law of Self Defense and Art. 51:

i. 2 main requirements: necessity and proportionality.

ii. Anticipatory self-defence and the imminence rule

1. Cuban Missile Crisis

2. Israeli bombing of Iraqi nuclear reactor.

3. Caroline incident

4. National Security Strategy: Rogue states, terrorists.
Class 26 (4/1706): Use of Force
1) Force by consent—the CW

a. Peacekeeping
i. Ch. 6 ½ -- what 1st generation peacekeeping (by consent) was called.

ii. Peacekeepers come from developing/NAM world generally.

iii. Development caused by pressure from early SecGens of the UN

iv. Peacekeepers couldn’t prevent attacks, but they were the most that could be used under CW conditions; gave all the weight to Art 51 (as in the Arab-Israeli conflict, when UNEF was withdrawn).
b. Argument that force didn’t violate 2(4) when there was consent.

i. Nicaragua case: US argued that there was consent for collective self-defense from El Salvador, Honduras, Costa Rica.  Engaged in direct attacks (mining harbors, blowing up ports) on Nicaragua.  Also supported Contras.  Court said:

1.  that weapons flows weren’t armed attacks (but WERE intervention/use of force) because there was no necessity to respond with force.  Only proportionate countermeasures.
2. that there had to be a formal, timely request for collective self-defense: 3rd party state can’t declare it on its own.

ii. Brezhnev doctrine (intervention on behalf of socialist gov’t always okay), Reagan doctrine (intervention for democracy, against communists always okay): made intervention by consent fall apart, left behind Art 2(4) and Art. 51.
2) Humanitarian intervention: 

a. Classic examples
i. India invasion of East Pakistan/Bangladesh

ii. Vietnam invasion of Cambodia to overthrow Pol Pot

iii. Tanzania overthrow of Idi Amin

b. Kosovo

i. SC Resolution to condemn US intervention failed overwhelmingly, but no authorization either.

ii. Possible ways to have legalized Kosovo:

1. GA resolution under “Uniting for Peace”

2. Regional arrangement, based on ECOWAS precedent: within their region of the world (specious b/c of Art. 53)

3. Argument that Kosovo succeeded in seceding, became its own country

4. Genocide convention: is the SC acting illegally in not acting? Problem is language “undertake to prevent and punish”, doesn’t sound like a real binding obligation, just good faith efforts…
c. Possible conditions for humanitarian intervention
i. universal jurisdiction/ jus cogens violations

ii. consent by request of victims/majority in country (ANC argument)

iii. exhaustion of peaceful negotiation/other solutions

iv. the government is the one performing/controlling/acquiescing in violations (but is there any way for a gov’t to not acquiesce if it doesn’t ask for help with something it can’t control? Gives it more control over who it asks at least.)
v. Need a showing that intervention will lead to improvement?

vi. Requirement that intervening country leave as soon as feasible

d. Was Rwanda an easy case for intervention?

i. Seems obvious that there were jus cogens violations—UN had pretty reliable information, as did the US

ii. west: many people really believed the “long-standing tribal rivalries” theory.  Would have had to assume majority consent—ESPECIALLY since it was an attacked minority—would minority consent be sufficient in genocide?

iii. Were any diplomatic solutions tried? Prudence Bushnell, calling Rwandan foreign minister every day (see Samantha Power article, Sept. 2001 (I think), Atlantic Monthly).  Didn’t make a difference.  Clear that exhaustion was satisfied.

iv. Clear that the gov’t, if you could call it that post-assassination, was the main motivator.
v. would Kagame have come to power in that case? What would have been the outcome?

vi. Since no one really cares about Rwanda’s coffee exports, doubtful any power would have stayed (except maybe Uganda/Tanzania, but they would have faced too much political pressure).

e. Right of humanitarian intervention v. duty of humanitarian intervention
i. Problems of consistency: does a state have a duty to intervene in every instance, or can it pick and choose?

ii. Temporal limitations: did the late 1980s genocide of Kurds confer an ongoing right on the US to invade Iraq whenever it chose?

iii. Can’t a right also operate as a deterrent? Eg § 1983.
iv. Slippery slope from Kosovo to Iraq

1. legitimacy v. legality

a. Humanitarian intervention= not self-defense, subject to 2(4), has to go through the security council; now, preemptive self-defense subject to 2(4) but as long as it’s legitimate, doesn’t have to be legal

2. ex-ante justification necessary?

a. (not enough domestic support for humanitarian intervention at the time—problems of symbolic representation

b. Democratic support for ongoing right of intervention? Removing democratic accountability?

Class 27 (4/19/06):

1) Anticipatory Self-Defense
a. Preemptive v. Preventative: degree of imminence= the difference

b. National security strategy: focus on rogue states/terrorists

i. Modern technological developments: argument for dynamic interpretation of the charter.

ii. Does an ongoing legal war with terrorism constitute imminence? If you’ve already declared war, what’s another attack? On the other hand, what about the “until” clause (the SC already acted, in 2001).

iii. Is universal jurisdiction to enforce the same as military intervention in another state? Is the difference whether it’s done through bombs, etc, or whether it’s done through attacks on civilian ‘enemy combatants’ v. attacks on the gov’t?

iv. Problems: destabilization, trouble with monitoring, how much evidence can or should be required?

c. Iraq war reading:

i. Economic sanctions, etc. Resolution 661.  SC considered alternatives to force.

ii. 678: resolution to oust Kuwait from Iraq, and “restore int’l peace and security”—the later justification.  Latter addition was not well-considered/ debated at the time.

1. Ch 7 ½ action: going beyond enforcing a state of peace to waging war with UN authorization.

2. 678: sanctions would continue against Iraq until it complied in full (as determined by the SC). Became a reverse veto issue as the US continued to veto any resolution to remove them.

iii. 687: resolution ending the war. Like a peace treaty (Franck: parties= the UN and Iraq.  US: Parties= all the coalition powers and Iraq).

1. any breach could be subject to proportional countermeasures (why the US could bomb Iraq, create no-fly zones throughout the 1990s).

2. Ex-ante problems: in the case of Iran, SC now worried about passing any resolution imposing diplomatic, economic, or proportional sanctions on Iran.  Worried that they’ll later be used in an expansive way to justify war (as 687, 1441 were).  They don’t want to make determinations of “threat to the peace”. (Art. 39).  No more expansive mandates/goals (? Unlikely given nature of UN)…
d. Until clause
i. Art. 51: inherent right to self-defense is terminated when SC takes measures to protect int’l peace and security.

ii. During CW, lots of symbolic resolutions—those can’t possibly be sufficient…

iii. 1991: US planned to go ahead with collective self-defense of Kuwait whether the SC authorized it or not; if they didn’t act, the US would act anyway.  Doesn’t seem like what the “until” clause was designed to do (is it meant to be a temporal restriction? Can the SC preclude by actually choosing to take no action: failed resolutions, etc.?)

2) Jurisdiction

a. Initially, jurisdiction to prescribe= purely territorial

b. Aramco case: S.Ct. ruled that Title 7 didn’t extend outside the US, to Saudi Arabia.  Congress immediately passed new legislation establishing their intent to 
c. Contentious cases, like Lotus, usually only arose w/ respect to criminal jurisdiction.  Restatement: says that criminal should be treated more narrowly, territorially than civil.

d. Comity: between courts= discretionary, between countries involving jurisdiction to prescribe= mandatory.
e. Bases of jurisdiction to prescribe:

i. Territorial

ii. Nationality

1. question of corporation ownership/control

iii. Effects doctrine (subjective v. objective)

iv. Protective principle

v. Passive personality

vi. Universal

Class 28 (4/21/06): Jurisdiction
1) normal regulatory concerns of the state: increasing convergence= increasing conflicts (antitrust law, securities regulation)

a. differing policy perspectives on competition between countries
i. US has treble damages for antitrust

ii. Hoffman La Roche v. Empgram (542 U.S. 155)

b. Trade controls, economic sanctions

i. TWEA, IEEPA (can impose sanctions even in peacetime under IEEPA)

ii. OFAC: office of foreign asset control; implements sanctions.

iii. Problems where US and allies have differing claims; 1960’s sanctions against China, US insisted that a French subsidiary not fill the order, France ordered them to with a regulatory order

c. Privacy/bank secrecy/ scope of discovery

i. MNC’s operating through branches: less disputes over nationality than with subsidiaries.

d. R 402: traditional bases (territoriality, passive-personality, nationality, effects, protective)

e. R 403: exercise of jurisdiction must also be “not unreasonable”.

i. Extent to which the state is regulating its own nationals—has a strong interest
ii. In many cases it will be reasonable for both of them to exercise JD

iii. 403 (3) where regulation create a conflict (which = actually subjected to two conflicting orders) a state should defer to the state with the strongest interest.

2) US cases applying the effects doctrine, and its tension with 403(3)
a. Hartford Insurance (p.1097): reinsurance of insurers: almost exclusively by British companies, who had a common policy of the kinds of insurance policies they would write.  US said it was a cartel, restraint of trade.  McCarran-Ferguson Act, anti-trust: exempts insurance companies in most instances.  US court: nothing in British law says they have to do it; only permits it.  No conflict, so no comity.

i. Scalia dissent: 403(3) isn’t discretionary, British interest is much greater.  Applies the Charming Betsy principle, saying that that’s what customary int’l law requires.

b. Alcoa case (?), 1945: began the application of the effects doctrine.  Effects is the basis on which Congress was acting.

i. Where foreign companes engaged in anti-competitive practices, justifiable for the US to regulate.

ii. Didn’t matter if they had no intention to affect US markets. (Hartford case)

c. Ampadrin case: global vitamin cartel, making prices higher globally.  Ecuadorian plaintiffs sued in the US: arguing that it also had substantial effects in the US.  SCOTUS applied reasonableness test in this case.  Domestic harm, but the US didn’t have the strongest interest when foreign plaintiffs sued.  9-0 decision.

d. Nippon Paper: the first time the US gov’t tried to use the effects doctrine to bring a criminal prosecution for antitrust.

i. Court declines to distinguish criminal from civil under the Sherman act.  Clear statement rule.

ii. Dissent: same language can be construed differently in different contexts.

3) US court cases: nationality jurisdiction

a. Blackmer, p.1111.  Was involved w/ Teapot dome, fled to france.  Court concluded that jurisdiction could be exercised over Blackmer even though he was abroad.

b. Reason for creation of subsidiaries (also, other countries often require it so they can be sure that their laws apply.  Creates sticky problems of ownership and control.

c. Question of which corporations can get diplomatic protection

d. Who can sue on behalf of a company?

i. Barcelona Traction: Belgian shareholders want to sue Spain, but Canada= state of incorporation.  Traditionally, only state of inc. can sue in the ICJ.

e. Helms-Burton act:
i. Idea: if any property is sold by Cuba, no one may buy it. Even secondary transactions included

ii. Severe damages remedies available to the US citizen against other countries’ nationals

iii. Problems: disproportionality, reparations not sufficient?, treating entire produce of country as under US control.

iv. US claims sanctions are justified b/c of effects on the US economy.

4) Passive personality:

a. Always the most controversial/weakest basis for jurisdiction. (p.1118)
b. France accused Turkey of this in Lotus
c. Strongest case: where crime is due to nationality.

d. What other requirements can we think of?

i. Exhaustion of local remedies: diplomatic efforts have failed

ii. Limited to certain offenses (generally used in drug murders, terrorism cases).

iii. P. 1121: Attorney General must sign off, determining that it was intended to coerce, intimidate, or retaliate.

5) Protective principle

a. Idea that there are certain kinds of interests you need to regulate outside your country (i.e., lying to a consular official on your immigration forms)

b. Upheld where asserted against terrorists for acts directed against the US.

c. Distinguishing effects doctrine from protection

i. Substantial effects required for effects doctrine

ii. Protective principle: one lie, one single case= within the jurisdiction.  Can have a minimal effect if affects the special interests of the state.

iii. Protection: possibly includes threats.  Effects: could be felt elsewhere, not a tangible effect in the territory.  Intangible effects have to be substantial.

6) Youssef: court, p. 35, says jurisdiction is justified on the basis of effects and passive personality.  No citations, just assumes.

a. Count 19: actual bombing of a Phillippine airline: killed only 1 person, a Japanese national.  

b. Court rejects the idea of universal jurisdiction applying to airline bombings.

c. Applies the protective principle, ignores the reasonableness inquiry.

i. Test –run for attacks on US: protective.
Class 29 (4/24/06):  Jurisdiction; Sovereign Immunity
1) Foreign compulsion defense
a. Nova Scotia case

b. If foreign countries subjected banks to harsh penalties/ criminal sanctions for turning over records, banks didn’t have to comply with US subpoenas

c. So widely used that the US stopped recognizing it as a defense

2) Universal jurisdiction

a. Belgium v. Congo case: ironically, Belgium prosecuting Congolese Foreign Minister.  (Interpol arrest warrant issued).
i. Both Congo and Belgium accepted ICJ jurisdiction

ii. Belgium dropped the charges before it came to trial.

iii. ICJ acknowledged the wide controversy about UJ.

b. ATCA liability

c. Ex Parte Pinochet
d. Question of Treaty-based Universal Jurisdiction (genocide con’s “undertake to prevent and punish”, convention against torture)
i. Usually short of a straightforward affirmation of universal jurisdiction

ii. Extradition: usually a treaty-based obligation.  No customary duty to extradite.

1. Torture/war crimes: extradition is purely voluntary  BUT under Geneva Convention, duty to extradite or prosecute suspects.
2. Libya’s refusal to extradite Lockerbie suspects: under Montreal Convention.  SC resolution, Libya sued to say it was illegal.

e. Origins of universal jurisdiction:

i. Piracy

ii. British slave trade agreements (but agreements were necessary to search ship= treaty-based)
iii. Usually related to “high seas”, not on national territory

iv. Civil war: Lincoln created mixed British/US tribunals in London and NY for war crimes trials.

v. Potential int’l criminal tribunal mentioned in Geneva conventions

vi. Nuremberg: move to crimes against humanity
vii. Worries about impunity.

f. Difficulties/problems of universal jurisdiction

i. Differing standards of evidence, procedure from country to country

ii. Double jeopardy problems

iii. In practice, only against weak states

iv. Moving away from basic jus cogens

v. Selective prosecution/political biases

vi. Incentives for abusers to hold onto power at all costs

vii. Increased fragmentation in int’l system

viii. Threat to foreign relations if officials can’t travel freely/aren’t immune from prosecution in other countries (Kissinger). (refusal to attend NATO meeting in Brussels b/c of this law).
ix. Interference with internal politics and processes (i.e., S. Africa; also worried about in Chile/Pinochet case)

3) Foreign Sovereign Immunity

a. Diplomatic equality/immunity: didn’t prosecute a foreign sovereign, even when he came into your territory, before WWII

b. Post-WWII: commercial activities increased. Change in doctrine.

i. Tate letter: adopting restrictive view of sovereignty.

ii. Late 1940’s: courts should adopt restrictive idea of immunity, but bound to follow executive determination

1. intense lobbying of State Dept. by foreign countries

2. became a diplomatic issue

3. very inconsistently applied

iii. FSIA

1. Bernstein case: does the act create federal SMJ? Says that it does.

2. Commercial activities exception

a. Weltover: purpose v. nature exception for Argentine bonds.  “Nature of the activity is one in which private companies can engage”, even if the purpose was to staunch the economic crisis.
b. Saudi Arabia v. Nelson: b/c it was a police action, no exception, SA is immune, even if the purpose was commerce

3. FSIA preempts any action under the ATCA against a state.  Have to sue a private actor w/ the ATCA, UNLESS it’s permitted under the FSIA exceptions (the terrorism exception, for example)
iv. States can’t just collect in the ICJ: usually haven’t accepted compulsory jurisdiction (US withdrew after Nicaragua case).
v. Problem that foreign countries sued under these statutes don’t appear.  Vast punitive damages in default judgments.
1. Brothers for Rescue: huge judgment against Cuba.  Frozen Cuban assets in the US used to pay the damages.

2. Iran cases: Congress just appropriated the money to pay themselves instead of using the frozen assets (claims tribunal issues)
3. Iraq: president invokes IEEPA to confiscate all frozen Iraqi assets in order to pay for reconstruction of Iraq.  Leaves outstanding judgments hanging.  May be a problem for Iraq at a later date.
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