Torts Outline

Chapter One: Intentionally Inflicted Harm: The Prima Facie Cases and Defenses

Intent: Desire to bring about a result that has a substantial certainty of happening

            Garratt v. Dailey- boy pulls chair away, substantial certainty woman will fall(injured

I. Physical Harms

A. Trespass
1. Elements

a) Intent to be on land

b) On land

c) No consent

2. Special Consideration

a) Trespasses to real property- If ( intends to be on (’s land, doesn’t matter whose land he thinks it is.  Maye v. Tappan- dig up gold from property ( was told by ( was his

B. Conversion
1. Elements:

a) Intent to deprive other of property rights

b) Deprive of rights (destroy property, use for other purpose…)

c) No consent

C. Battery
1. Elements of Battery

a) Intent to cause harmful contact, not injury

b) Offensive, harmful contact occurs
c) No consent
2. Special Considerations

a) Unforeseen consequences.  Liable for all resulting injuries.  “Eggshell skull” rule.

Vosburg v. Putney
b) Intentional acts by children held to reasonable child standard

c) Transferred intent: If intentional act harms a different party-still liable; intent is present

Talmage v. Smith- 3rd party hit with thrown stick

II. Defenses

A. Consensual Defenses

1. Consent: If there is consent, no conflict of interest(no cause of action

a) Harmful contact occurs if there is no consent-even if contact was meant to help

Precise consent is needed. 

( Does consent cover conduct in question?

( Is person giving consent able to do so?

  Mohr v. Williams- Dr. performed surgery on different ear(Battery.

b) Unlawful contact, no consent(Battery.  Barton v. Bee Line- no defense of consent to statutory rape; Hudson v. Craft- Boxing promoter liable for injuries even though boxers consented.  Allowing consent would frustrate legislative intent with statutes protecting people from their own poor judgment.

c) Special Considerations

(1) Implied consent: implied from (s conduct, custom, or circumstances.  Reasonable Person Standard. 

(2) Substantially similar consent: Drs. are allowed to perform procedures in area of same incision for original consented surgery

(3) Emergency Rule: Consent cannot be obtained and waiting increases risks

(4) Substituted Consent: Unable to get consent from victim, unable to give consent (minors, incompetents) others may give consent, must act in good faith

(5) Statutes: cannot consent to unlawful act

(6) Athletes may consent to higher level of acceptable contact as part of sport- battery must be outside rules of sport 

( must prove lack of consent as part of prima facie test

B. Nonconsensual Defenses- ( must prove the existence of a privilege for these defenses
1. Insanity: Insanity is not a defense. Insane people are liable for tort of battery, and other intentional and negligent torts.  McGuire v. Almy –show person intended harmful contact, motivations irrelevant.

2. Self-defense: Reasonable person must believe she is in imminent danger and reasonable force must be used.  Force must be proportional to level of harm threatened.  Objective standard (vs. subjective standard if insanity allowed).

a) Reasonably believe that harmful or offensive contact will occur

b) Use reasonable force to repel-can’t be excessive even if violence is escalating
Courvoisier v. Raymond-trial court erred by instructing to find for ( if evidence shows ( was not assaulting ( at time of shot.  Substantially certain of harmful contact satisfies.

3. Defense of Others: 

1. Majority: stand in shoes of other, assume rights of other

2. Minority: stand in own shoes, allows for mistake of fact

4. Defense of Property:  Same privilege as self-defense, but life trumps property

( Actual force: Lawful to oppose force with force- NO WARNING REQUIRED

( Constructive force-implied-WARNING NEEDED

M’Ilvoy v. Cockran
a) Verbal warning  Moliter manus imposuit
b) Reasonable force-no right to deadly force except in the home-implied threat to safety

Cannot wound, life > property

Bird v. Holbrook(spring gun)- need warning of device, statute prohibiting; inhuman to catch by harming person

Katko v. Briney (shooting device for intruders)- Cannot use dangerous device unless violent felony being committed or intruder in home  

5. Recapture of Chattels: 

a) Can use reasonable force to reclaim possessions obtained by fraud, force, or without claim of right. 

b) Hot Pursuit Rule: Attempt to recapture must be immediate

-    more limited privilege than in defending property.  

· not maintaining status quo, redisturbing the peace

Kirby v. Foster
6. Necessity: Incomplete privilege-compensation must be made in some cases

Privilege to harm property in an emergency if it is necessary to prevent great harm-applies with special force to preservation of life

a) Private Necessity: Incomplete privilege

Ploof v. Putnam- emergency, cannot use force to get people off dock, but are entitled to compensation

Vincent v. Lake Erie Transportation- Necessity(use property

(i) Not liable for trespass

(ii) Liable for damages to property

b) Public Necessity: Complete privilege(no compensation; Protects society interests

Law of General Average Contribution 
-Admirality Rule: Every one joint owners in all property(desire to minimize aggregate losses 

III. Emotional and Dignitary Harms

A. Assault

1. Elements:

a) Intent to physically threaten

b) Intent to cause apprehension of imminent contact

c) Overt Act (Mere words are not enough)

2. Special Considerations

a) Physical contact is not necessary I de S v. W de S-hatchet swung near head

b) Victim’s perception is relevant-must know of threat to feel apprehension

c) Apprehension v. Fear: Fear is the doubt of effectiveness.  Don’t have to fear, may be able to protect yourself, but if you believe harmful contact will occur without interference (TORT system interferes so that people don’t have to protect selves

d) Must be a reasonable apprehension

e) Words can negate threatening gesture.  Tuberville v. Savage 

f) Attempted Battery: ( has necessary intent for assault if battery fails, even without (’s apprehension
g) No malice required.  Intention to cause apprehension is sufficient

h) Transferred intent

i) Conditional Threats: 

       ( “Your $ or your life” ASSAULT- Can’t force a condition on someone

       ( “If not X, assault” NOT ASSAULT-not imminent threat, possibility of retreat
B. Offensive Battery

1. Elements:

a) Intent to cause harmful, offensive contact or imminent apprehension of contact

b) Offensive contact occurs

2. Special Considerations

a) No physical harm is required

b) Offensive batteries can happen in private and public

c) Context matters(goes to amount of harm(damages

d) Transferred intent

 Alcorn v. Mitchell- spit on in courtroom

C. False Imprisonment

1. Elements

a) Intentional Infliction of confinement

b) Confinement occurs

2. Special Considerations

a) Obstruction is not confinement.  If there is a reasonable way out(not false imprisonment

Bird v. Jones- highway blocked

b) Doesn’t need to be physical confinement-Threats are sufficient

c) ( must be aware of confinement, or suffer some harm

d) Transferred intent

e) Damages: Can recover without physical or mental harm; damages will just be less  

     Whittaker v. Sandford- Woman on ship

D. Intentional Infliction of Emotional Distress

1. Elements:

a) Intent to cause emotional distress or reckless to emotional state

b) Conduct must be extreme and outrageous
Wilkinson v. Downton

2. Special Considerations

a) Transferred intent does not apply because of concern about fraud

b) Liable to 3rd persons if

(1) member of immediate family present, without bodily harm

(2) any 3rd party present with bodily harm(physical manifestations § 46
c) Liable for all damages from original tort (Vosburg v. Putney)

d) Not liable for extreme sensitivity or susceptibility UNLESS 

e) Liable if ( had knowledge of susceptibility or peculiarity 

Chapter Two: Strict Liability and Negligence

Deterrence justifies tort liability-Use negligence and S.L. to maximize deterrence of risk creation

Activity-Definition: Any aspect of risky behavior not governed by the negligence standard

     A.  Strict Liability
            ( As long as you cause the accident, you are liable


( Usually easier for ( to bear costs, insurance 

 ( Used to increase costs of certain activities to force parties to decide whether it’s worth it to engage in this activity when considering cost/benefit ratio

     Questions for Strict Liability:

1. Is there a reason why a negligence inquiry can’t address the problem?

2. Will strict liability deter the risk? Will the activity be deterred?

3. Is deterrence desirable?  

Cost/Benefit analysis will not affect:

1. Essential activities-High costs won’t deter people because activity is essential to life

2. TC>>TB- Legislature will ban these activities

Factors to determine if behavior can benefit from C/B analysis:

1. Dangerousness of conduct Powell v. Fall
2. Circumstances surrounding conduct (natural v. non-natural uses) 

Rylands v. Fletcher

B.    Negligence

1. Owe a duty of care to (
2. Breach the duty- Fail to use reasonable care
3. Breach is the cause of the risk

4. ( suffered injury      

( Liable for injury if you fail to use reasonable care

( Apply negligence when activity creates risks but is worthwhile, B>C, don’t want to increase costs with strict liability and eliminate activity

     C.   Rejection of Strict Liability

Brown v. Kendall
· rejection of S.L.

· hit (, voluntary, but not intentional act

· only recover if ( alone fails to use reasonable care( Negligence Standard

· not liable for direct damages(not unlawful intention

· DIFFERENT than Vosburg policy

Brown v. Collins- not liable for frightened horse damages in absence of negligence

D.   Strict Liability

Rylands v. Fletcher

· strict liability for escapes from land due to non-natural use

· If natural=reasonable, non-natural=negligence, Strict liability for negligence

· What does natural mean?

             Turner v. Big Lake Oil Co.

· reservoirs in Texas=natural use vs. in England( No strict liability for escapes

· Definition of natural: Common usage, relative to circumstances

Powell v. Fall

· dangerousness of activity-trains-want all costs to be considered when deciding to engage in risky conduct

           Bolton v. Stone
· Cricket case. 1st found liable because risk was foreseeable

· if foreseeable risk was the standard for liability, Fletcher could’ve been decided on negligence

· Creation of substantial risk(Liability

· Balance size of risk and cost of reducing risk

Helling v. Carey
-    risk was very small, but precaution had very low costs( Liability

· Negligence because B<PL

Hammontree v. Jenner
· not liable for accident due to seizure because took precautions(Reasonable care

· Courts did not want to extend strict liability

Chapter Three: The Negligence Issue

Duty:  ( owes a duty to ( to conform conduct to standard of care to avoid unreasonable risk of harm

             Legal question-Judge 

Breach: (’s conduct fell below applicable standard of care

                Legal determination-Instruction to jury
Causation: (’s failure to meet standard of care caused (’s harm

                      Factual-Jury
Damages: ( suffered harm 

                   Factual-Jury

A. Reasonable Person- Applicable standard of care

1. The Objective Standard 

Vaughan v. Menlove- The reasonable person of ordinary prudence

Subjective standard, best of his judgment, not the standard

( Holmes: Objective standard part of living in society

-hold person to standard he may be incapable of(Deter people from engaging in activity, if can’t act with objective standard of reasonable care

2. Special Considerations-Reasonable Person in the actor’s situation
a) Elderly person-no reasonable elderly standard-reasonable person

If you can’t meet objective standard, don’t engage in conduct

Ring v. Roberts- (’s age didn’t relieve him of reasonable care standard, served as evidence of inability to meet standard(proof of negligence

b) Child held to reasonable child standard when engaged in child activities
Ring v. Roberts-child not contrib. neg. for running in front of cart

c) Child held to a reasonable adult standard when engaged in adult activities
      Daniel v. Evans- minor driving motorcycle

d) If one has knowledge of a condition, must take reasonable care with regards to the condition.  If notice(reasonable standard is applicable.  Breunig v. American Family Insurance
e) Person with a disability-Standard of reasonable person with same disability.  Society recognizes this standard and must take reasonable care for all members of society.

Fletcher v. City of Aberdeen

                 f)   Intoxication-Held to reasonable standard, reasonable person is sober 

      B.   Calculus of Risk

1. Unreasonable risk of harm: Whether risk of harm from conduct was so great that reasonable person would have recognized and attempted to avoid it.

2. U.S. v. Carroll Towing- Hand Formula: B<PL(Negligent for not taking precaution

a) Burden of undertaking care, of untaken precautions

b) Probability that harm will occur

c)   Level of harm 

3. Blyth v. Birmingham Water Works
· took reasonable precaution, but unforeseeable cold

· reasonableness relates to the cost of risk elimination vs. the probability of harm

· because P so small( B>PL(not negligent
· even if P  is very small, if B is also very small, B<PL( negligent (Helling v. Carey)
4. 5 factors determining reasonableness to save:

a) The magnitude of the risk

b) The value of what is to be saved
c) The goals of the risk
d) The probability of the goals being met by taking the risk
e) The probability the goals would not have been met without taking the risk
Eckert v. Long Island R.R.- man not contrib. neg. for saving baby on tacks

5. Balancing of Social Interests: Total Costs/Total Benefits in determining B</>PL

a) Theory of Equality: All rights, liberty and freedom from injury, always treated equally

     Theory of Utilitarianism: What’s good for society is sum of what’s good for individuals

b) Disproportionate Interests: Security interests>liberty and economic interests

6. ( responsible for identifying untaken precaution where B<PL
Cooley v. Public Service Co.- (’s device is not reasonable because it may reduce probability of some risks, but increases probability of other more serious risks

· Court limited by device suggested by (, not free to engage in wide-ranging inquiry

· There may be a device where B<PL but ( must identify to prove negligence
      B<PL, still need to establish causation

Rinaldo v. McGovern- yelling fore in golf, low B, but would still result in injury

B needed to eliminate risk is establishing buffer zone, this would have to fit B<PL

    C. Custom

1. Custom is relative as a floor, not dispositive of the negligence standard

a) Failure to use care required by custom is evidence of failure to meet reasonable standard

b) Compliance with custom is not sufficient to establish standard of reasonable care

         Titus v. Bradford- jury cannot find usual and ordinary way negligent

· Claim only works if market is efficient and everyone is fully aware and compensated for 

risks.

· If so, demand risk compensation in contracts and dealings(Assumption of risk

· Risk compensated by contracts, no need for tort liability
Mayhew v. Sullivan Mining Co.

· People are not always aware of risks, do not demand to be compensated for assumption
· Custom is not to use reasonable care

· Market does not work to establish standard of care(strict liability with Workmen’s Compensation
· B<PL, custom is to not take B anyway because people don’t know about PL
· ( will only take B if < risk premium, no knowledge of risks(no premium, no reason to

      take B                                                                                                                                
· (Negligent even though following custom
The T.J. Hooper
· Custom is no defense-it is not the measure of ordinary care        

           D.  Medical Malpractice
                1.  Uniform standard of care in modern society

 Small v. Howard- Overruled
· locality rule-reasonable standard for doctor in that community
· did not want to discourage rural doctors from performing procedures because they were being held to standards of Drs. in cities
Brune v. Belikoff
· changing world, access to more than 1 Dr.
· (want to discourage Drs. from performing procedures if they can’t meet reasonable standard of care because there are other alternatives available, Drs. who can meet standard
2.   Custom can be a defense in malpractice suits
· Drs. tend to take more measures, even if B>PL because the cost of B  is not theirs

· Neither Dr. or patients are price sensitive.  Insurance pays and patients don’t bargain hunt for health care
· Precautions will be taken regardless of B>> so custom may be a higher standard than reasonable care requires( Custom is a defense to negligence, it is evidence that reasonable care was taken
· Not always clear what constitutes custom- 2 Schools of thought
  3.  Without consent by patients to procedures(liability

a) No consent at all(unauthorized, harmful contact( Battery
b) Uninformed consent(Failure to conform to reasonable standard of care(Negligence
Canterbury v. Spence
· Informed consent=Awareness of risks 

· All risks can’t be disclosed-impossible and undesirable (scare people off)
· 2 pronged test to determine liability for failure to disclose(no informed consent
(1) Risk is material

a) Significantly affects your assessment of B
b) Has the possibility of changing your position
( Adopt reasonable person standard to determine
(2) Harm flows from failure to disclose risk (Causation element)

         E.  Criminal Statutes

· statute cannot create a cause of action(sets standard for reasonable care

· violation of statute can be prima facie evidence of negligence or negligence per se
· Prima facie- evidence ( didn’t use reasonable care
                         - shifts burden to ( to show he did
1. Elements to establish Negligence per se:

a) The statute was designed to protect against this type of risk

b) The victim is of the class of victims the statute was designed to protect
c) The violation of the statute caused the injury
d) The violation is unexcused. Excuses:
(i) Reasonable attempt to comply

(ii) Emergency
(iii) Avoid harm by violation-furthers the legislative intent 
Osborne v. McMasters-failure to comply with poison labelling statute, someone harmed by the type statute was designed to protect against(liability

                     Martin v. Herzog- safety statute: need lights, driving without lights->unsafe(liability

                     Tedla v. Ellman- violation of safety statute->safer conduct->furthered intent(no liability

                     Day v. Pauly- violation due to police-> instruction unsafe->undermined intent(liability

2. Important to identify specific risk which statute is designed to protect against

Brown v. Shyne-Intent of statute: to protect against risk of unskilled Drs., not unlicensed
· no license doesn’t prove Dr. is unskilled

· need to prove lack of reasonable care to establish negligence
· licensing is relevant to the establishment of standard of care
· Standard of care defined by community of licensed Drs.( must meet this standard
· Violation of statute establishes prima facie evidence of negligence, NOT negligence per se
· **patient had choice to go to licensed Dr.
Johnson v. Boston &Maine R.R.
· statute to protect from unskilled drivers

· violation=negligence per se
· **want drivers to get off road, other drivers do not have a choice of sharing road 
Ross v. Hartman-intent of statute:safety, rather than anti-theft. ( wins

Vesely v. Sager- Is it foreseeable that selling alcohol(drunk(accident?

                            How far should liability be extended?

        F.   Res Ipsa Loquitur- “The thing speaks for itself”

                     -    needed when dealing with purely circumstantial evidence

· also needed when the only direct evidence in hands of ( or associates Byrne v. Boadle

                -     if direct evidence is available to (, res ipsa loquitur is inappropriate

1. Elements: 

a) When reasonable care is used it is more likely than not (>50%) that accidents of this type do not occur

b) The instrument was in the exclusive control of (-Accident caused by (’s negligent care 

c) Accident was not due to any voluntary act or contribution by (
2. No res ipsa loquitur when a guest unless there is a latent defect known to host

3. Exclusive control can’t be delegated if you are ultimately responsible Colmenares-escalator

Ybarra v. Spangard
· no direct evidence available to (-unconscious

· Drs., nurses, hospital staff hold themselves out to a patient as a group(treated as a group

· Special relationship between (s justifies grouping(exclusive control of the group

Chapter Four: Plantiff’s Conduct

-if (’s makes out prima facie case of negligence, look to whether (’s conduct allows recovery

A. Contributory Negligence

1. Matrix

(1) (neg                (neg         Accident

      (2) (neg                (RC      No accident /  (neg           (RC   Accident( No contrib. neg. 

      (3) (RC           (neg         No accident

      (4) (RC                (RC      No accident

( Contrib. neg. focuses on line 2, why not line 3?

2. Elements:

a) Duty-( owes duty to self

b) Breach-failure to use reasonable standard of care is a breach of that duty

c) Causation-(’s negligence is a proximate cause, along with (’s negligence, of the injury

3. Complete Defense: ( has breached duty of care, contrib. neg. is a defense(( has burden of proof -if conduct of ( falls below reasonable standard of care required for own protection( Contributory Negligence(Old rule: No recovery.  Didn’t want (’s negligence to be used as an excuse not to take reasonable care with one’s self.

Butterfield v. Forrester “One person’s fault will not dispense with (’s using ordinary care”

4. Entitled to assume other’s are acting with reasonable care UNLESS you have knowledge to the contrary Beems v. R.R.- asked train to slow, allowed to assume he did(no contrib. neg.

Padula v. State- confined for alcoholism, can’t expect RC(no contrib. neg. 

5. (’s contrib. neg. must have caused the injury to bar recovery Gyerman v. U.S. Lines Co.
-accident would have occurred without (’s contrib. neg., another ( to do job

-violation of statutory duty, recognizing contrib. neg. would undermine statute

Smithwick v. Hall-contrib. neg. for no railing, this didn’t cause injury(no causation

         6.   All/Nothing Rule problematic.  Holmes’ recognizes degrees of negligence

B. Last Clear Chance
      ( knows (’s negligent-legal acknowledgement that it is appropriate to focus on line 3

      -only applies if ( is choosing to be negligent (benefits ( in some way)-> GROSS NEGLIGENCE

1. Elements:

a) ( is aware of (’s negligence and the risk they face

b) ( is able to avoid the risk

( Established to mitigate the harsh effects of contrib. neg.

Fuller v. Illinois Central R.R.

Derheim v. N. Fiorito-seatbelt cases, not CN, but there is a responsibility to mitigate damages

C. Assumption of Risk
Recovery is barred if ( consents to the risk(( no longer owes a duty to ((No negligence

1. Elements:

a) ( is negligent

b) ( is aware of risk created by ( but consents to the risk

c) (’s injury is caused by that risk

d) ( fully understood the risk and chose to accept it

Lamson v. American Axe- knew rack was dangerous, had choice to quit or keep working, fell on him(no recovery because of risk assumption.  Is this a real choice?

Line 3 is eliminated by (’s knowledge of (’s conduct, focus on line 2
2. Assumption of risk is specific-Assumption of a risk does not mean assumption of all risksi
Need to know about material risks to assume them-analagous to informed consent

Murphy v. Steeplechase Amusement “The Flopper”-apparent that risk was falling, chose to ride(assumed the risk of falling, not that ride may be improperly maintained

3. Classes:

a) Express

b) Implied through conduct

4. Special Considerations:

a) public policy-can’t assume risks that are barred

b) disparity in bargaining power may result in assumption without choice

c) lack of information may result in assumption without awareness

D. Comparative Negligence
(Juries were mitigating harsh doctrine or all/nothing by not finding CN, reducing damages

Li v. Yellow Cab- Intro to comparative negligence rule

1. Pure Comparative Fault

2. Impure Comparative Fault: Shifts “All or nothing” Rule to a different point.

a) (’s negligence < 50%(full recovery

b) (’s negligence >50%(no recovery

3. Other doctrines under Comparative Negligence

a) Assumption of risk:

      Knight v. Jewett- ( injured in football game. ( argues assumption of risk(no recovery.

                     ( argues no more assumption of risk under comparative fault

                     Court distinguishes 1( and 2( assumption of risk:

(1( Ass. of risk: ( consents(exposed to risk(injury

 Never any duty owed- No negligence-Recovery Barred
(2( Ass. of risk: Exposure to risk(( consents(injury

Duty owed-Negligence.  Defense: Contributory Negligence-recovery limited 

If contrib. neg.(assumption of risk is unreasonable, but assumption is reasonable behavior-benefits outweigh risks for you, how can it be negligent?

(Geisfeld: NO REAL DIFFERENCE BETWEEN 1( AND 2(, no reason to distinguish

We should just recognize that we are allowing recovery for risk exposure with 2(
                Consent: Subjective standard matters

                Obj.         Subj.
                Yes          Yes        No duty

                Yes          No         No exposure( no injury

                 No          Yes        There is a duty (reasonable person would not assume this risk, contrib neg.)

                 No          No         No exposure(no injury

b) Last Clear Chance

Courts say it is no longer needed to mitigate unfairness

Geistfeld: Still need it because ( had something to gain by being negligent and unless made to pay will continue to be negligent

By definition ( can’t assume (RC (No symmetry, same with ass. of risk, need both with comparative negligence

c) Gross Negligence-(’s negligence>>>(’s contrib. neg.-minimized impact, can be applied even with comparative negligence

Chapter Five: Multiple Defendants

  A.  Joint and Several Liability

Joint liability: each of several (s is responsible for entire loss

Several liability: each ( responsible for portion of entire loss

-created to protect ( in cases of indivisible harm, insolvency…

(between  innocent ( and negligent (s, (s should bear costs of injury and factual uncertainty

1. Justification to group (s-Acted in concert, their independent acts created a single indivisible injury to (, or acted in the same way toward (-exposure to same tortious risk
2. (s who pay for more than their share have causes of action against each other to recover proportions of (’s loss     

a) Contribution: Able to recover pro-rata share of remedy paid

b) Indemnity: Shift 100% of losses to another (
c) Partial Indemnity: Each party responsible for relative percentage of damages

Kingston v. Chicago & Northwestern Railway
Indivisible harm rule: Only 1 fire causally connected, no way of determining, each negligent tortfeasor responsible for entire loss

a) negligent fire + non-negligent= no recovery, would have burnt without negligence

b) negligent + negligent= recovery Summers v. Tice
c) negligent + unknown source(recovery

Shift burden to ( loss would have happened anyway(can’t prove

Group (s to get around factual uncertainty(Burden of factual uncertainty falls on (, not ( (Summers v. Tice; Ybarra v. Spangard)

B. Market Share Liability
1. Conditions needed for market share liability:

a) (s legally responsible for creation of risk and acted in same way toward ( by exposure to tortious risk

b) Not able to identify actual injuror

c) Have to identify the probability that (s created risk which harmed ( (Substantial share)

Sindell v. Abbott Laboratories

     -    ( can’t prove which ( caused harm(shift burden to negligent (s

     -    group of (s created indivisible harm

· justified in grouping because they acted in the same way toward (-created same tortious risk

· can’t directly apply can’t directly apply Summers-don’t have all tortfeasors

· Summers doesn’t require certainty that tortfeasor be in court- more likely than not standard
· 80% of market satisfies substantial share standard( modified Summers
· unclear what damages would be-80% or 100% if 80% why do we need substantial share?

· If 100% damages-80% of market will pay for all damages

· Redefinition of damages: compensation for risk created by group
               American Motorcycle Association
· (’s contrib. neg. (x%) doesn’t bar recovery((s responsible for (100-x)%

· concurrent tortfeasors able to obtain partial indemnity(risk of insolvency on (s
( difficult to determine share of ( who settles-( wants to claim it’s small, other (s, large
C. Vicarious Liability-form of strict liability

1. Special relationship allows liability for acts of 3rd party Respondeat Superior

Employer/Employee

a) Employer liable for all risks created in the scope of employment

b) Not liable for risks related to personal life

c) Liable for risks created within circumstances that result from scope of employment 

Ira S. Bushey v. United States
· gov’t liable for actions of drunk sailor on ship because it is the scope of employment that forces sailor to return to boat at night

· (work environment created risk

· motivations are relevant in determining liability(not liable for personal motivations

· liable for small deviations from work

· may be liable for intentional torts if had knowledge or should have had

d) Not liable for independent contractors UNLESS work involves special danger known to employer and employer did not take reasonable care against danger

(can’t farm out liability by claiming all independent contractors- if it’s a risk inherent in the work, non-delegable liability

     Hardy v. Brantley
· Emergency room physicians-independence and control-court disregards rule

· Emergency room held out as part of hospital(people choose hospital

Chapter Six: Causation

A. Cause-in-fact
Sine qua non- “but for”

1. To prove cause-in-fact, change the world, specific act that is negligent

New York Central R.R. v. Grimstad
    -   ( didn’t prove that negligent act of not having life preservers on board caused the drowning

· easier to prove negligence for not having life vests, than for not having them in a particular spot, but harder to prove causation

· Same as Rinaldo v. McGovern 
· Burden of proof is shifted to ( to show there was no causation-modified res ipsa loquitur
2. Expert Testimony-needed to help determine causation

· legal causation differs from scientific-use of the more likely than not standard

· Simpson v. Wellington- heavy truck more likely than not caused pipes to break

· Richardson v. Richardson-Merrell-case history rejected(correlation, not causation

3. Recharacterization of damages

 Herskovits v. Group Health Cooperative- no longer denying people with < 50% chance of living any compensation

    -    Court uses notion of dying earlier, deprivation of significant chance of recovery

· Really, redefining damages-compensation for risk exposure, not injuries

· If compensated for risk exposure, no compensation for actual injury when it occurs

4. Toxic Torts: 3 levels of causation

a) Substance: prove substance caused the disease

b) Source: ( was the source of the substance

c) Exposure: ( was exposed to substance in a way that causes the disease

B. Proximate cause
-limiting liability after cause-in-fact is established

1. Directness Test: liable for all injuries which are directly caused by negligence

Extension of Vosburg v.Putney principles

                  Ryan v. New York Central R.R.-fire spreads, only liable for natural and ordinary result

Berry v. Borough of Sugar- (’s negligence was not proximate cause of injury(recovery

Brower v. New York Central R.R.- Thieves steal from cart overturned by negligence

Intervening cause- Only liable for foreseeable intervening causes-with both tests

Foreseeable acts include: Criminal acts, suicide, rescue, negligence…

               Polemis
· foreseeable (s

· unforeseeable, direct harm

· (DIRECTNESS TEST: ( wins

· (Foreseeability Test: ( wins

· after directness is established, look for intervening causes(liability only extends to foreseeable, intervening causes 

NY IS A DIRECTNESS JURISDICTION

2. Foreseeability Test: Liable for foreseeable results

Palsgraf v. Long Island R.R. NEW YORK-Directness Jurisdiction

Negligence established-directly caused injury

· liability depends on to whom a duty is owed

· ( is not a foreseeable (( no duty owed( no recovery in any jurisdiction
· Kinsman- negligent maintenance of ship( flooding of Buffalo

(Recovery only for foreseeable (s because a duty is established towards them

· no transferred duty, like transferred intent 

· reluctance to extend intentional torts principles to negligence actions

Marshall v. Nugent
· original accident caused by someone else’s negligence(liable for foreseeable consequences

Wagon Mound #1
-unforeseeable results of fire( not liable

-intervening human act-different than Polemis
· even with directness-only liable for foreseeable intervening results

Wagon Mound #2
· no contrib. neg., assumption of risk problems

· conduct of ( was not the intervening cause

· argued some risk of harm was reasonably foreseeable
C. Emotional Distress
-concern about fraudulent claims led to requirement of physical impact

Mitchell v. Rochester Railway Co.
· miscarriage due to (’s horses almost running ( over

· no longer need physical impact( Zone of Danger Rule: Reasonable fear of grave bodily harm in this zone.

· Extension of physical impact rule.  Another arbitrary line drawn

            Dillon v. Legg
· New rule to try and mitigate arbitrariness of zone of danger

· Factors to be considered:

( Whether ( was located near source of the incident

( Whether the shock resulted from a direct emotional impact upon ( from sensory experience of the accident

( Whether ( and victim were closely related

-   pure emotional distress, without physical injury, is not within the duty-need to limit liability

· phyical injury falls within duty

· NY IS A ZONE OF DANGER JURISDICTION
Chapter Seven:  Affirmative Duties

A. The Duty To Rescue
1. Misfeasance/Nonfeasance

Misfeasance: Affirmative act which harms or endangers others

Nonfeasance: Failure to take action

Common-law: no duty to control a risk you didn’t create

                        No duty to control a risk, even if you created it, for trespassers on your land

Buch v. Amory Manufacturing Co.

· child trespasses in factory

· nonfeasance on the (’s part

 -    ( chose to expose self to risk(no liability

· no affirmative duty to act for fear of curtailing liberty interests

· if allowed in tort law, no discretion in cases brought as with criminal law

(now there are Good Samaritan Laws

Montgomery v. National Convoy & Trucking Co.
· accident(innocent creation of risk, (’s claim: this is nonfeasance
· it doesn’t matter how risk was created( Creation of risk( misfeasance
· once risk is created(legally responsible for controlling the risk

2. Assumption of duty to act by acting

 -    once you begin helping someone(aid must be reasonable and not negligent

· if you discontinue help must leave person in the same situation with the same chance of survival, cannot leave person worse off(liability

· this could discourage rescues

· statutes which protect unless gross negligence

3. Risk created by (’s negligence

-once you create the risk(you have a duty to act (Misfeasance vs. nonfeasance)

B. Gratuitous Undertakings
Contorts § 90

When reliance creates( a contractual duty

                                   ( a tort duty

        CONTRACTS: Once ( begins action/performance if improper performance of duty and ( 

                                  suffers from detrimental reliance (recovery

                        - form of strict liability-no question of reasonable care

TORTS: reliance that leads to unreasonable risk
              Duty is limited to unreasonable risks and acts of misfeasance

Coggs v. Bernard-casks damaged in moving

         - promise enforceable when begun and (’s trust in ( is consideration enough for liability 

Erie R.R. v. Stewart
- Qualified duty- once ( relies on ( for protection, if ( removes protection without exercising                                                                reasonable care to notify(liable for breach of duty

-Creation of reliance(creation of risk § 323(b)

Marsalis v. Lasalle
· cat bites, promise to lock up to check for rabies, fails to keep promise

· Once you make a promise to perform( must perform or liability

· Strict liability under § 323(a)
withholding a benefit(nonfeasance(no tort liability 

reliance of contract(risk creation(misfeasance(tort liability


Moch v. Renssalaer Water
· water company contracted with city but provided insufficient pressure

· (, 3rd party hurt( no duty to act because acted gratuitously

· really concerned about insurance rising-better for victim to pay for insurance rather than for insurance and for increased prices

· Detriment: lack of deterrence 

C. Special Relationships
No duty to rescue if did not create the risk UNLESS special relationship

Special relationship must establish:

1) (’s duty to control (’s conduct OR

2) (’s right to protection from (
1. Landlord/Tenant

Kline v. 1500 Massachusetts Avenue Apartment Corp.
· created reliance on safety standards(risk(tort liability

· break in foreseeable risk.  Does it need to be foreseeable?

· no contract claim(not a term in the contract

· why use tort system if there was a contractual bargain?

· No equal bargaining power(custom not dispositive of reasonable care

· Want to protect consumers with tort liability BUT more is not necessarily better

· Costs get passed on to consumers or may result in no more production of product

2. Doctor/Patient 

Tarasoff v. Regents University of California
Confidentiality vs. Safety Interests

 -    Dr., patient, victim( no special relationship between Dr. and victim

· concern that tort liability will disrupt patient-doctor relationship

· evidence rule is proof of legislative intent of weight on safety

· common law rule is extension of evidence rule

· much more difficult without proof of legislative intent

· limit to warn is limited to reasonably identifiable victim
· feasible and does not involve a huge breach of confidentiality

· therapist need not accurately predict behaviour

Chapter Eight: Traditional Strict Liability

Activity- any aspect of risky behavior not governed by negligence standards

-strict liability has potential for deterrence

-it may not be good to deter all activities

- tort liability is very expensive so you need substantial risk reduction to make it worthwhile

§ 519 General Principle
(1) One who carries on an abnormally dangerous activity is subject to liability for harm to the person, land, or chattels of another resulting from the activity, although he has exercised the utmost care to prevent the harm

(2) This strict liability is limited to the kind of harm, the possibility of which makes the activity abnormally dangerous.

Cmt. E- the rule applies only to harm that is within the scope of the abnormal risk that is the basis of the

             Liability.

§ 520 Abnormally Dangerous Activities
In determining whether an activity is abnormally dangerous, the following factors are to be considered:

(a) existence of a high degree of risk of some harm to person, land or chattels of others (P)

(b) likelihood that the harm results from it will be great (L)

(c) inability to eliminate the risk by the exercise of reasonable care

(d) extent to which the activity is not a matter of common usage-

(e) inappropriateness of the activity to the place where it is carried on

(f) extent to which its value to the community is outweighed by its dangerous attributes

(discretion allowed in weighting and balancing factors

-because (s don’t have all info in an imperfect world, (s will not always pay when they don’t take B, even if B< PL

-Negligence standard won’t reach some conduct-(s don’t know about all P and L

-Strict liability can have deterrent effect in imperfect world

(Cost/Benefit Ratio-need substantial risk reduction to justify costs of tort liability

(Disproportionate standard-more weight to security interests-B>>PL before ( is released from liability

· it is easier for ( to show that ( should be held liable but there is less potential for strict liability to deter in this situation

( Strict liability is the exceptional rule with Cost/Benefit and Disproportionate standards 

-if reasonable care is interpreted as not engaging in the activity in the 1st place(no chance for strict liability to reduce risk all potential already achieved by negligence standard

-reasonable care in light of evidence before the court
-strict liability-stems from evidentiary problems- is meant to help relieve (’s burden of proving negligence when info is not available

Indiana v. Harbor R.R. v. Cyanamid
-Court finds that there is no evidence that the negligence standard is inadequate

-activity of transporting chemicals is common activity

-leak of chemicals not caused by hazardous nature but by negligent maintenance of car

(no strict liability

-court’s logic doesn’t fit well with §520-too restrictive with strict liability

-doesn’t make sense to make ( establish risk reduction as this rule evolved to relieve evidentiary burden

Chapter Nine: Products Liability

Caveat Emptor(strict liability

A. Periods of Products Liability
1. Contract and Privity Requirement Winterbottom v. Wright-duty extended only to buyer

Implied warranty of merchantibility

Exception: latent defects or imminently dangerous

2. Tort law-Application of negligence(privity no longer a barrier to recovery

Macpherson v. Buick-manufacturer knows product will be used by persons other than buyer

· duty to inspect for defects-duty of manufacturer extended beyond buyer

· Negligence may b brought without privity when:

a) knowledge by ( of probable danger
b) knowledge by ( of shared danger
c) natural and ordinary use of product (causation)

3. Tort law-Strict liability(extension of tort to all cases involving products

Escola v. Coca-Cola Bottling of Fresno

Traynor: “We’re calling it res ipsa but let’s admit it’s strict liability”

-it has always been implied that products are fit for intended use

-if they’re not(breach.  That’s enough for liability-strict liability standard

(safer products

( burden of costs on injuror, not victim

            4.  Implied warranty of merchantibility-strict liability

B. §402A
(1) One who sells a product in a defective condition unreasonably dangerous to consumer is subject  to liability for the harm caused if

(a) the seller is engaged in the business of selling the product

(b) it is expected to and does reach consumer without change in the condition in which it is sold

(2) Rule applies although

(a) seller has exercised all possible care

(b) the consumer has not bought the product or entered into a contract with the seller

         Cmt. f: seller of used goods(no strict liability/ seller of reconditioned goods(strict liability

         Cmt. g: defective condition-where product is in a condition not contemplated by consume

         Cmt. i: unreasonably dangerous: dangerous to an extent beyond that which would be

                     contemplated by the ordinary consumer with the ordinary knowledge of

                     product’s characteristics
         Cmt. j. Warnings required to prevent products form becoming unreasonably dangerous. 

                       Dangers which are not generally known, could be dangerous to a substantial portion of the

                       public, do not need to be made with regards to excessive use. Where warning is given, the

                       seller can reasonably assume it will be read and heeded.

         Cmt. k: unavoidably unsafe products- Vaccines. No liability for unfortunate consequences when

                      Properly prepared and proper warning given.

         Cmt. n. Contributory negligence is not a defense. Failure to discover defect not a defense

                      Assumption of risk if all risks are known and appreciated is a defense  

         Rationale: Unregulated market with ignorant consumers(not enough safety

         Tort, strict liability deals with safety issue and injuries.

           ( ( ALWAYS PLEADS §402A AND NEGLIGENCE UNDER MACPHERSON AND
              A CONTRACT ACTION IF POSSIBLE  

          1.   Pure economic loss can still be dealt with by contract law(fear of unlimited, crushing liability

                Casa Clara Condo Association v. Toppino & Sons
                Pure economic loss(contract law
              - if you allow for economic loss, you expect perfection from products

              - tort law is concerned with safe, not perfect products

              - contract law can deal with this, otherwise no room left for contracts with products

              - economic loss varies, if strict liability is applied costs would be passed on and all consumers

                would be subsidizing the high costs of some consumers who had the choice of choosing a

                more reliable products if their needs were so important

2.   Product/Service distinction

      Murphy v. E.R. Squibb & Sons Inc. CA-always in favor of tort liability

      -(’s mom buys DES from pharmacist

      -Court uses a statute to interpret pharmacist as providing a service, not a product

      (no strict liability under §402A for service providers (Negligence action available)

      -hard to limit liability if extended to services

      -not clear that it will lead to safer products

C. Types of Defects
Defect: Product leaves seller’s hands in a condition not contemplated by the ultimate consumer

§402A was designed for construction defects, design and warning defects  are really governed by the negligence standard

1. Construction defects

Pouncey v. Ford Motor Co.
· How do you figure out if there is a construction defect?

· Test against manufacturer’s intended product.  If it deviates(liability (not always clear)

· If product is destroyed can use strict liability by ruling out other possibilities

· ( injured by radiator fan-evidence of poor quality of blade

· ( has to show it is more likely than not that injuries of this type don’t happen without construction defects. Modified res ipsa loquitur
2. Design defects

§402A doesn’t really make sense for these cases-negligence standard

PATENT DANGER RULE- relates to idea that product should not be in a condition not contemplated by consumer.  If defect is obvious(contemplated(no liability

Michallef v. Miehle Co. “Chasing hickies” on the printing press

- can ( recover if knows of risk?

- Assumption of risk requires awareness and appreciation of the risk

- Patent defect may only establish awareness, not appreciation(no assumption of

   risk(liability.  Patent defect does not automatically bar recovery

- Patent Danger Rule rejected by most jurisdictions

Volkswagen of America v. Young

· “SECOND COLLISION” cases- first collision not due to product defect, subsequent collision result of a defect.  Would not have happened without 1st collision.

· Defective product only causes part of the injury BUT it is an indivisible injury
· Analogous to multiple tortfeasors

· Question of intended use: Analogue to negligence cases-figure out what risks you have to account for-foreseeability. 

· Product use:

( intended use-according to manufacturer

( foreseeable use- how consumers might use it given how it is made

( foreseeable misuse-consumers might misuse product in a foreseeable way

                 ( most jurisdictions use “foreseeable misuse” standard

· Use the B>PL standard-safety investments are dependent upon contemplated risks

· (s say use of cars doesn’t include crashes

· Court says care are not only for transportation, relatively safe transportation
· Cars can’t be crash-proof(need a reasonable standard( NEGLIGENCE PRINCIPLES

Barker v. Lull Engineering Co. CA-  no longer good law

- shifts burden of proof to (- attempt to distinguish from ordinary negligence action

- other courts have tried charging manufacturer with knowledge at time of trial as form of S.L.

- 2 tests for design defect:

( Consumer Expectation Test-Cmt g.

( Risk Utility- Reasonable Alternative Design (B> PL, negligence inquiry)

Tort system assumes consumers underestimate risk(don’t demand enough safety

- Consumer expectations of safety are a floor(if not met(unsafe( liability

· if it does meet standards doesn’t follow that it is safe

· have to evaluate alternate design if B (cost to add devices, cost of detracting from usefulness, cost of creating other risks)<PL(design defective

· Consumer Expectation test doesn’t work because consumers underestimate safety and risk and therefore expect less safety but also expect products will be less risky

Result in NY: Passed risk utility test but failed CE test because product was still riskier than expectations due to ignorance of real risks. Liable even if using reasonable care

CE Test that works: Reasonable Consumer Expectation Test  (really risk utility test)

Linegar v. Armour of America
- squad chooses vest with less protection, trooper dies

- to hold manufacturer liable when a choice is available doesn’t make sense

- “defect” is common knowledge, risk is appreciated, especially considering other options are

    presented(§402A doesn’t apply as it applies to products which are BEYOND the

    contemplation of consumers

                 Categorical defect( categorical liability: no matter how product is designed it’s defective

· forces you to think about utility of product

· consequences: elimination of choices

3. Warning defects

Problem: Consumers don’t have enough info.  

Solution: Provide more info BUT manufacturer overwarn to avoid liability

(Consumers disregard warning and don’t get the information

Too much liability will lead to harm if it results in warnings that no one reads

Duty to warn- duty to warn of risk unless learned intermediary. EXCEPTION: Vaccines

Mass vaccinations with no Dr.-it is the responsibility of the manufacturer to see that warning reaches consumers. If a ( knows warnings are not reaching consumer, there is a duty to warn.

MacDonald v. Ortho Pharmaceutical
Prescription Drugs: Learned Intermediary Rule-Manufacturer warn Drs who warn patients

EXCEPTION: Birth Control Pills

-limited Dr.-patient relationship, high involvement of patient in decision

( Issue: Adequacy of the warning- no mention of stroke

2 types of risk which are warned about:

( unavoidable risks

( risks related to product use

1) Risks can’t be too remote-must be material. Materiality, like in informed consent, but no causation requirement.  Proposed Re. 3rd advocates causation. Geistfeld doesn’t like.

Causation, that it would have affected decision, almost impossible to prove(bars recovery

2) Risk is known or should have been known to manufacturer. (Difficult to prove should  have been known)

3) Must be something that the average consumer is unaware of

4) Foreseeable misuse is included. Ayers v. Johnson & Johnson
-Duty to warn of severity of ingesting oil so it will be kept out of reach

                Court: need to warn of stroke because this may influence some people in a way that riskmof

                          death does not.  Attempt to help those people( “Crowding out” effect on warning

                          labels(Hurts the majority

                 -law fails because it does not force jury to consider the wider issue

                Brown v. Abbott Laboratories

                DES- caused cancer in offspring. If DES is an unavoidably unsafe product- §402A doesn’t

                apply.  ( still has a negligence action under Macpherson
                Generally, prescription drugs are not governed by strict products liability

                King v. Dupont
                -( injured by herbicides whose warnings have been approved by federal law 

                -does legislative action pre-empt tort claim? YES Supremacy of federal law, trumps state tort

                -Pro: - federal acts encourage uniformity

                         - regulators are better equiped to deal with product than juries

                -Con: - deterrence is important

                          - regulations are slow to change, tort law is better at effecting change

                          - regulations can be political

D. (’s Conduct As A Defense

1. Failure to discover danger( no defense
2. Assumption of risk (all risks must be known and appreciated)( defense
3. Comparative Negligence(  varies by jurisdiction, Majority( defense
Daly v. General Motors Corp.
· Court allows comparative fault (drunk, speeding) as a defense. 

· Idea is not comparative negligence, but multiple tortfeasors

· Shouldn’t matter if negligence, intentional torts, or strict liability

· Re. 3rd supports this position

Chapter Sixteen: Misrepresentation

A. Fraud
1. Pasley v. Freeman
- 1st case, before: contractual relationship between parties

- Here, ( doesn’t benefit, but is liable for the lie because he knew and intended ( to rely on it

2. Elements §525
a) Misrepresentation

b) Knowing misrepresentation of facts, opinion, or basis upon which statement is made

( Scienter: Knowledge that statement is wrong WITH intent to deceive

c) WITH intent that ( will rely on the misrepresentation

d) Justifiable reliance-Causation requirement-( justifiably relied on misrepresentation

To determine justifiable reliance:

(1) Has to be material issue-go to the inducement of (
(2) Reasonable person-if reasonable person would rely, ( must have known ( would rely and therefore INTENDED reliance

(3) If ( knows of (’s idiosyncracies and exploits them, also knows and intends 

e) Pecuniary loss.  If there is injury or property damage( look for another tort

Edgington v. Fitzmaurice
· Misrepresentation as to someone’s state of mind is sufficient.

· Does not have to a physical fact 

3. “Puffing” is not actionable

Vulcan Metals v. Simmons Manufacturing
- sellers are intended to boast about product BUT it is not justfiable to rely since we know what

   they are doing( No recovery

            - ( and ( on equal footing, had opportunity to inspect product

            - Puffing as to opinion not actionable, but puffing as to facts, factual misrepresentation(liability

            - Nature of relationship important: (Expert, fiduciary relationship)If there is a duty to disclose, or

              expectation that + and – will be revealed, no “puffing” expected(actionable

4. Nondisclosure

Swinton v. Whitinsville Savings- termite case

- failure to mention termites is not actionable

- buyer could have inspected AND could have asked

- with a contract action, buyer could return product and get $ back (not helpful here)

Laidlaw v. Organ
- ( asks if ( has any info-says no

- not required to divulge info

- Reciprocal for buyers and sellers.  Buyers don’t have to divulge hidden benefits

- Do not want to discourage parties from collecting valuable information by forcing disclosure

   through liability

Generally, no duty to disclose, but if custom is such that disclosure is part of the transaction
(duty to disclose

Restatement 2d: There may be a duty to disclose, even without special relationship, look at custom in industry or with those transactions 

5. Damages

Selman v. Shirley
- Tort damages: to compensate, to make ( whole again

- Out-of-pocket would make sense BUT there would be no deterrence

- If there is no extra cost to lying, just return $ or product, then it is worth lying-no cost, possible

  benefit. Therefore, Court rejects out-of-pocket damages

-Expectation damages- typical contract remedy, extra-compensatory damages

                                    - same logic behind punitive damages 

B. Negligent Misrepresentation
1. Elements

a) False representation of material fact in a business capacity

b) Failure to use reasonable care in determining truth of statement

c) Duty to ( who relied

d) Justifiable reliance

e) Pecuniary loss

2. Ultramares Corporation v. Touche
- Accountants hired for audit, negligently performed

- ( relied on audit and lent $ to business audited, and lost $

- Court: ( owed no duty to (( no recovery

- a way of limiting liability which would otherwise be crushing

            Negative effects of this liability:

            - Forces up cost of accountant’s insurance

            - Discouraged from working with smaller companies where inconsistency are more likely 
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