
I. THE JUDICIAL FUNCTION AND THE ROLE OF COURTS
A. THE NATURE OF THE JUDICIAL FUNCTION
Marbury v. Madison (U.S. 1803)
· rule #1: no right without a remedy
· a federal court is fundamentally a forum for those who have suffered legal injury

· corollaries:

· judiciary can order process against executive officials (where executive’s obligation is not discretionary, i.e. political question)

· judiciary has power to interpret Constitution – Marshall compellingly asks what is a federal judge to do if this isn’t the case?

· treated case as one of original jurisdiction

· refuses to find Congress could move some of court’s appellate juris. to original

· alternatively could maybe have been appellate (appeal from executive’s decision)

· hard questions:

· was there a Congressional statute giving jurisdiction here?

· not clear based on Section 13 of Judiciary Act of 1789

· could argue that Article III grants automatic judicial power to SCOTUS
· did SCOTUS need jurisdiction to hear the case?

Two Alternative Visions of Judicial Review

· classical model (injury model) – courts exist to remedy rights

· adjunct to this power, courts can exercise judicial review

· converse is that courts don’t issue advisory opinions

· but this doesn’t really apply to facts of Marbury
· decision wasn’t perhaps even necessary
· would have therefore been advisory opinion on two points:

· acts of legislature and executive are subject to judicial review

· SCOTUS gets to say what Constitution means

· lawsaying model – courts get to say what Constitution means

· fundamental role of courts is as check on other branches of gov’t

· still retains requirement that there be an injury to raise the case (though courts “cheat” on this)
· how far does this power go?

· Cooper v. Aaron [case in which Southern governor ordered the troops after SCOTUS issued a civil rights case] – can the governor do this?

· no – he governs a state and states don’t have power to interpret Constitution
· yes – court’s ruling isn’t in the Constitution but is merely it’s interpretation; also governor wasn’t party to any actual case

· if other branches can’t challenge a SCOTUS rule in such cases, the law would never change!

· Court ruled that once it speaks to meaning of Constitution that officials should fall into compliance, regardless of their views

· Bowling v. Sharpe [Congress issues statute saying D.C. schools to remain segregated after Brown v. Board] – can it do this?

· are questions same as in Cooper?  Is there distinction between legislative function and executive acting in enforcement?

· so what then constrains the judiciary?

· political will

B. SUPREMACY

Correspondence between Justices
· reasons to shun advisory opinions:

· existence of concreteness/factual context

· adversarialness

· want to avoid being boxed in by hypothetical facts

· necessity

C. DIALOGUE

Clear Statement Rule
· Court uses this to decline to issue Constitutional decision absent “clear statement” evidencing Congressional intent to act a certain way

· e.g. Webster v. Doe [CIA fired Doe for being gay; SCOTUS finds federal court can hear Constitutional question b/c otherwise raises “serious Const. question”]
· Scalia dissent argues Congress could strip jurisdiction over this; his view is flawed because nobody has authority to violate the Constitution!

· for enumeration of avoidance canons, see p.86

· acts as a signal to the other branches cutting the distance between judicial review and putting an effective check on them

· saying the Court can review, but will back off to see what happens

· what may also be going on sometimes is court recognizing it cannot act without support
· if Court had ruled otherwise in Webster, would CIA have changed behavior?

· if Marshall issued the writ in Marbury, would anything have happened?

· Little Rock ended when the Executive Branch nationalized the guard…

· Friedman’s Thesis: Court’s opinions must stay somewhere near mainstream of public opinion for them to be viable

II. POWERS, OBLIGATIONS, PREROGATIVES OF STATE COURTS

A. EXCLUSIVE FEDERAL JURISDICTION AND REMOVAL
Concurrent vs. Exclusive Jurisdiction
· Tafflin v. Levitt (U.S. 1990) – unless Congress expressly provides for exclusive federal jurisdiction, presumption is that state/federal courts have concurrent jurisdiction over federal law claims

· three exceptions to this general rule:

· explicit statement in the statute (which arguably there was in Tafflin)

· implication from legislative history (also arguably present in Tafflin)

· incompatibility – i.e., conflict between federal/state aims that should prevent concurrent jurisdiction

· this leaves Court some room for itself to maneuver

· why else does this prong exist?  if there is incompatibility, we’d expect Congress to act

· some factors/interests weighing on this analysis:
· uniformity
· mitigated by fact that fed. cts don’t necessarily have to follow state rulings and SCOTUS review

· optimization (may have too much enforcement)

· potential for state bias/hostility
· expertise of state/federal courts

· [also driving decision may be desire to clear federal docket]

· support for view that concurrent jurisdiction should be presumed:
· 10th Amendment

· Supremacy Clause (to the extent it creates state obligation to enforce fed. law)

· Constitutional history:

· lower federal courts not required under Constitution

· no fed. question jurisdiction for fed. courts until 1875

· Tennessee v. Davis (U.S. 1880) – Congress even has power to make jurisdiction exclusive (through removal) over state causes of action in some cases

· accomplished here through § 643 of Revised Statutes where federal officer acting “by authority of” federal law
· authority said to derive from “Necessary and Proper” & “Arising Under” Clauses

· illustrates Congress’ ability to rebut presumption of concurrent jurisdiction

· Friedman’s Thesis: problem with federal jurisdiction is that state/federal issues are all tied up, making it unclear where cases should go
B. BREADTH OF STATE COURT JURISDICTION

Limitations on State Jurisdiction
· Tarble’s Case (U.S. 1872) – state courts may not issue habeas against federal officials
· note there was no text or legislative history to displace presumption of concurrent jurisdiction
· Court begins analysis with opposite presumption here (“nationalist” one)
· hard to jive this result with Tafflin (white starts with “federalist” presumption)
C. THE OBLIGATION TO ENFORCE FEDERAL LAW

Testa v. Katt (U.S. 1947)
· Court holds state courts have obligation to enforce federal penal statute, absent a valid excuse (e.g., state court lacks adequate and appropriate jurisdiction to hear case)
· reasoning rooted in Supremacy Clause; federal law is supreme and state courts must follow it absent a valid excuse
· rationale behind decision otherwise a bit puzzling

· raises a number of questions regarding commandeering/10th Amendment
· New York v. U.S. – anti-commandeering rule (Congress can’t tell states they have to pass a law “or else”)

· Printz v. U.S. – extends anti-commandeering rule from legislatures to executives

· Gregory v. Ashcroft – “clear statement” rule (assumes Congress doesn’t intend to interfere with state functioning unless it makes contrary intent)

· Congress traditionally has used Commerce Clause to expand its power
· may also use Spending Clause now (e.g., South Dakota v. Dole)

· if there is logical connection between grant and regulation

· how then is Testa different from these other instances of commandeering?

· appears to just be Congress passing fed. regulatory statutes and forcing states to try them…
· one response is that courts are dif’t from legislatures/executives and can be commandeered

· Friedman’s Thesis: Congress has limited power, states have vast power, and generally (with Testa a notable exception) courts have told federal gov’t to stay out of state matters
D. CONTROL OVER STATE LAW

Swift v. Tyson (U.S. 1842) vs. Erie v. Tompkins (U.S. 1938)

· after Erie, there is no federal common law
· instead, state common law governs substantive state legal issues when heard in federal court sitting in diversity

· bases for decision:

· Rules of Decision Act – should apply to common law as well as statutes (statutory interpretation argument)

· application of Swift was causing inequity/discrimination through forum shopping

· federal law can only come from statute or the Constitution

· Congress has no authority to grant federal courts ability to create common law

· note that there are some narrow areas in which there is federal common law, circumscribed by necessity

III. SUPREME COURT REVIEW

A. REVIEW OF STATE COURT JUDGMENTS
Jurisdiction [Four Rules]
· Rule #1: Martin v. Hunter’s Lessee – SCOTUS can review decisions of highest state courts

· motivations:

· support supremacy of federal law

· promote uniformity of federal law

· concern over potential biases of state court

· support for decision:
· everyone at Const. Convention knew this is how it would work

· Art. III says SCOTUS has jurisdiction over all cases

· removal isn’t a response to this because:

· appeal is really just a form of removal taking place after decision but before finality

· problem w/ this thinking is it allows parties to test waters in state’s high court and appeal if they don’t like result

· then crim. defendants wouldn’t have fed. review of Const. rights

· Rule #2: Murdock v. City of Memphis – when reviewing such decisions, SCOTUS will only hear federal questions

· holding otherwise would have completely altered federalism balance
· Court unwilling to do this absent clear Congressional intent

· this is consistent with Erie which found it a non-sequitur for SCOTUS to decide a state law question

· alternative position in Murdock would raise serious questions, i.e., what does it mean for SCOTUS to decide/review state law questions?

· Rule #3: Fox Film Corp. v. Muller – SCOTUS will not hear federal questions where there is an adequate and independent state ground for decision (i.e. if deciding federal question can’t change outcome of case)

· rooted in principle that Court does not hand down advisory opinions

· this trumps interest in uniformity of fed. law (example of injury interpretation of Marbury having its maximum bite)

· otherwise Murdock procedure would render advisory opinions on fed. issues where state law claim was adequate and independent
· Rule #4: [derived from Martin and Fox Film] – SCOTUS will hear federal question where, even though state law is adequate, it blocks access to federal questions that could be protecting federal rights

· motivated by potential problem of manipulation of issues to abrogate fed. rights
· in Martin even though state ground (escheat) was adequate to resolve the case, SCOTUS still heard federal ground (Treaty of Peace) because state ground was not independent
· i.e., state law ground could have been manipulated to deny fed. right

· independence can operate in at least three dif’t ways

· note tension between this rule and Rule #2

Independence of State Substantive Grounds [Rules of Transmutation]

· Rule #1: Indiana ex rel. Anderson – is the state court evading federal law/subverting a federal right?
· concern is that state court is altering state law in order to abdicate fed. right

· on other hand, this may prevent state courts from adapting their law (e.g., adapting teacher tenure rules in the wake of the Great Depression!)
· issue here is how much scrutiny to give state court decisions (Indiana ex rel. Anderson majority favored more scrutiny; dissent favored less)
· note this may lead to completely advisory opinions [e.g., Van Cott]

· on other hand, advisory opinion may help so agency knows how to fix regulation (otherwise wouldn’t know if problem were fed. or state law)

· Rule #2: RFC v. Beaver County – when fed. law incorporates state law (i.e., fed. law refers to state law), issue is a federal question only to extent of making sure state didn’t cheat the fed. gov’t
· this trumps whatever uniformity interest may exist
· may also implicate Ashwander/avoidance

· e.g., Standard Oil Comp. v. Johnson – there SCOTUS reviewed only state question within context of state law; opinion is inexplicable unless viewed as instance of constitutional avoidance

· Rule #3: when state law incorporates fed. law, it is a federal question

· standard of review is de novo (unlike other two rules which is only review to make sure states aren’t cheating)

· policy rationales behind this seem to vary from case to case:

· one interest is in uniformity of federal law

· also state sovereignty concern mitigated b/c state legislature voluntary relinquished issue to fed. law

Relationship b/w State and Federal Substantive Grounds [Four Hypotheticals]
· Hypo #1: state court decides only on state Constitutional grounds
· if state underprotects fed. rights, SCOTUS review is appropriate

· implicates uniformity, bias, supremacy, rights
· if state overprotects fed rights, no SCOTUS review

· Hypo #2: state court decides only on federal Constitutional grounds

· if state underprotects, SCOTUS review is appropriate

· implicates uniformity, bias, supremacy, rights
· if state overprotects, SCOTUS review is appropriate
· implicates uniformity
· Stevens disagrees here in his dissent, but he is probably wrong

· Hypo #3: state court decides on both

· if state underprotects fed. rights, SCOTUS review is appropriate

· implicates uniformity, bias, supremacy, rights
· if state overprotects fed rights, SCOTUS review is inappropriate
· SCOTUS cannot change outcome of case; opinion will be advisory [e.g., Van Cott]

· there's a problem here though for state gov’ts that may feel a chilling effect; if a law they pass is overturned in this situation, it’s unclear what the problem is and therefore how to fix it

· Hypo #4: grounds for state court decision ambiguous

· if state underprotects fed. rights, SCOTUS review is appropriate

· implicates uniformity, bias, supremacy, rights
· if state overprotects fed rights, presumption is that state ground not independent unless state high court makes “clear statement” otherwise (i.e., presumption against adequate and independent) [Michigan v. Long]
· closest thing to a federal interest justifying this is uniformity
· but even that not implicated if Mich. decision seen as state law

· big risk here of advisory opinions

· although many of the dangers of advisory opinions not present here (i.e., there is concreteness and adversariality)

· also, there might still be a chance SCOTUS changes the decision

· in reality, probably motivated by political desire of Burger Court to scale back Warren Court Era expansions of criminal defendants’ rights

· alternatives SCOTUS could have gone with instead, but did not:
· ask the state court directly
· undesirable from efficiency/time perspective

· try to infer from other state cases what state court meant

· undesirable from expertise perspective (SCOTUS no state expert)

· opposite presumption (presumption of adequate and independent)

· Stevens prefers this option in dissent; argues there was no federal right at stake here and that opinion as issued was advisory
· vacate and remand to state court for them to clarify
· this works as long as state courts aren’t trying to cheat

Distinguishing b/w State Substantive and Procedural Grounds
· for both grounds, where state rule adequate, look at:

· is there manipulation/cheating?

· unconstitutionality
· Due Process, i.e. novelty [Reich v. Collins] or inconsistent application [Brinkerhoff-Faris]
· for procedural rules, even where state rule adequate, also look at:

· unduly burdensome?
· does state rule discriminate against federal rights/claims?

· is there legitimate basis/purpose for the rule? [Henry, Lee v. Kemna]
· related to whether rule is overly technical?

· tension here with whether rule allows unprincipled discretion
· could this interest be met another way?

· why do we feel differently about substantive and procedural rules?
· procedural defect is likely wholly the fault of poor counsel, not the litigant

· procedural rules only a “paper barrier” to review of case over which SCOTUS could otherwise change outcome

· but abrogating rule is no answer – it would effectively “undo” the rule
· Friedman’s Thesis: as an analytic matter, there isn’t really much difference between substantive/procedural rules, this second set of questions applies to both; these just seem to come up only in the context of procedural rules

B. REVIEW OF FEDERAL COURT DECISIONS

Federal Decisions Interpreting State Law in Diversity Case

· review is de novo [Salve Regina]

IV. JURISDICTION OF THE LOWER FEDERAL COURTS

A. FEDERAL QUESTION JURISDICTION
The Constitutional Grant – If Congress Made a Grant, was it Constitutional?
· “Federal Ingredient Test” [Osborn v. Bank of the U.S. (U.S. 1824)] – when a federal question forms an ingredient of the cause, Congress has the power under the Constitution to give federal courts jurisdiction over it
· Marshall wrote that as a matter of federalism under the Constitution, powers of each branch are co-extensive, therefore if legislature has power to pass rule, executive must have power to enforce that rule and judiciary must have power to interpret
· does not matter to this analysis that case was mixed question; most cases are 

· fallacies in Marshall’s argument [if there is appellate, there must be original jurisdiction]:
· fed cts. must have original jurisdiction over mixed cases because SCOTUS can hear such cases in appellate jurisdiction, and this wouldn’t make sense unless lower courts had original

· fallacy because SCOTUS could hear such cases on appeal after they came up through state courts

· there is no language in Art. III saying that cases SCOTUS can hear on appellate jurisdiction is any dif’t than what fed. courts can hear on original jurisdiction
· fallacy because cases (such as state criminal cases) can end up in SCOTUS because a federal defense was raised but could not have originally been brought in fed court because no federal question was present

· similarly, something could start out looking like a federal question and turn out not to be (e.g. adequate state ground arises)

· concern here is state court bias, not against federal law, but against federal bodies
· reminiscent of motivation for Diversity Clause

· as opposed to Arising Under Clause, which was motivated by need to fed. courts to interpret fed. law

· framers had both worries and addressed them; problem here is that they didn’t necessarily contemplate this sort of case (e.g. Planter’s Bank, Osborn)
· one solution in such cases is to say that fact that party is a federal instrumentality raises federal question (i.e. whether it had power under fed. law to act as it did)

· “protective jurisdiction” [Textile Mills] – greater power includes the lesser; if Congress could have legislated in an area, it can confer jurisdiction on that area to fed. courts

· approved, but over strong dissent of Frankfurter:

· this is the tail wagging the dog b/c it doesn’t meet the “Arising Under” requirement laid out in Art. III, you end up having to create federal law to apply in this instance
· it is no answer to say you would apply the state law that would have been applied, because as in RFC v. Beaver County you may not really be keeping the substantive state law as it was

· possibilities for stretching this to its limit:

· saying case arises under jurisdictional grant itself

· greater includes the lesser (i.e. protective jurisdiction)

· theories about occupying the field

· some entities are federal (e.g., Bank) and necessarily implicate federal law
The Statutory Grant [§ 1331] – Did Congress Make a Grant?
· doctrine:
· Louisville & Nashville R. Co. v. Mottley (U.S. 1908) – no jurisdiction (even though there would have been under Const. grant as interpreted in Osborn) because federal question must be on face of the well-pleaded complaint
· makes sense because is a clear rule and more likely to ensure an actual federal interest
· but federal defense cases are a real problem; Planter’s Bank says cases can only be removed where well-pleaded complaint rule followed (hence exacerbating problem)
· American Well Works (U.S. 1916) – Holmes test: the case “arises under the law that creates the cause of action”
· this is not a rule of inclusion [Shoshone] – law involved in case was state land law; fed. law created cause of action; federal jurisdiction not present
· is a clear, bright-line rule, hence inevitably over- and under-inclusive

· another problem is it leads to a lot of state courts deciding federal issues, hence threatening uniformity
· Smith – case arises under federal law if the right to relief depends on the Constitution (or federal law)
· Chesapeake Railway – case involves interstate railway and involves state law; sits at nexus between Smith (arguably depends on federal law) and American Wellworks (state law creates cause of action); Court holds no fed. jurisdiction

· Merrell Dow – complaint charges misbranding (comes under federal law, FDA); no fed. jurisdiction found b/c Court found no evidence of Congressional intent to create private cause of action
· this seems contrary to whatever uniformity interest might have existed

· Grabel – federal jurisdiction exists where state law claim raises a federal issue and doesn’t “disturb the Congressional balance”
· concerns that may be at play in these cases:
· likelihood of federal issue actually coming up in case [e.g. American Wellworks]
· caseload [e.g., Merrell Dow, Shoshone]
· expertise [e.g., Shoshone]
· bias [e.g., Smith]
· Friedman’s Thesis: SCOTUS is using the statutory grant of jurisdiction to do patrol work on the cases it would like to see in federal court, while using a broad interpretation of the Constitutional grant to give itself room with which to work
· one apparently solution is now to use the American Well Works test; it looks better after Grabel…

B. HABEAS CORPUS
Models of Habeas Corpus
· Rights – need habeas because the federal rights at stake are really important
· best emblemized by Brown v. Allen
· also consistent with Jackson, Rose, Kimmelman
· inconsistent with Stone v. Powell
· unless one believes that exclusion is not a Constitutional right

· Liberty – need habeas because people are in custody and magnitude of this requires it

· best emblemized by Brown v. Allen
· also consistent with Jackson, Rose, Kimmelman
· Corrective Process [Bator] – review is required only to the extent that state may have not offered “full and fair” opportunity to be heard

· focus is on appellate process rather than trial process

· doesn't look to outcome at all

· conceived  out of Stone v. Powell (no review unless process was inadequate)

· also consistent with Kimmelman
· rejected in Rose (allowed review even where there was process below)

· Innocence – asks whether the claim is of the kind that is likely to enhance the accuracy of the factfinding process as to actual guilt or innocence
· best emblemized by Stone v. Powell
· also consistent with Jackson, (maybe Kimmelman if IAC seen to reduce accuracy of guilt/innocence process)

· rejected in Rose (review allowed even where racial bias in selection of grand jury foreperson unlikely to cloud guilt/innocence inquiry at trial)

· also likely rejected in Herrera (if interpreted to say that straight guilt/innocence question not cognizable in habeas rather than as saying that this particular demonstration was insufficiently compelling)

· Appellate – habeas is just another level of appeal; SCOTUS couldn’t handle the caseload so it made the lower courts its surrogates

· this is inverse of the Corrective Process Theory

· inconsistent with Stone v. Powell and IAC claim (because often not raised below)

· Deterrence [Harlan] – habeas exists to make sure that the state courts behave at the time they do it
· inconsistent with Rights, Liberty, Corrective Process, and Innocence Theories

· also probably inconsistent with Appellate (b/c dif’t rules apply to habeas)

· relied upon in Teague v. Lane
· idea is it would be unfair to similarly situated petitioners that wouldn’t benefit from rule and unfair to state courts to be “punished” for breaking a rule that didn’t exist at the time

· three alternatives to Teague to solve problem of prisoners spending all their time in habeas when new rules are announced (AEDPA does all three):

· alter res judicata exceptions on habeas (e.g. limit successive petitions)

· limit scope of rights to which habeas applies

· create statute of limitations

· Deference – clearly states standard of review is not de novo
· similar to deterrence model, but not quite b/c allows states to move law slightly as long as “reasonable”

· inconsistent with Appellate Model b/c lower fed. courts don’t have ability to behave as SCOTUS could on direct review

· seemingly relied upon in Terry Williams
· distinguished from Teague:

· if state court got existing SCOTUS precedent wrong, no diff.

· if state court reasonably SCOTUS precedent, no difference

· if any difference, it is small b/c we are in “contrary to”

· if state misapplies facts to law, there is a difference
· Williams grants writ only for “unreasonable application”

· therefore more deferential

Restrictions on Habeas
· procedural default
· old doctrine:
· Daniels v. Allen – failure to comply with state procedural rules said to bar habeas

· similar to “adequate state grounds” rule

· Fay v. Noia – rejects Daniels rule; allows habeas in such cases unless there was “deliberate bypass”

· argues that “adequate state grounds” applies on appeal but not habeas b/c habeas is about federal rights therefore not subject to state procedural rules

· “deliberate bypass” rule problematic, especially at trial, b/c most decisions made by counsel, not by defendant

· cause and prejudice standard [Wainwright v. Sykes]

· burden on defendant to provide reason for default

· e.g., novelty of claim, IAC, state interference/impediment

· burden on defendant to show that default harmed him

· no clear statement as to what “prejudice” is

· emphasis on respect for state courts and state rules

· exhaustion

· must exhaust state remedy before you can advance to habeas

· state court need not have adjudicated, but must have been presented

· successive petitions

· not permitted after AEDPA unless you can demonstrate “cause and prejudice”
· factfinding
· always has been case that fed. courts defer to state factfindings in habeas

· AEDPA puts additional bite in imposing “cause and prejudice” standard for when fed. court can hold evidentiary hearing

· Friedman’s Thesis: all of these rules (exhaustion, factfinding, abuse of the writ) taken together made habeas prior to AEDPA look like an appeal (with the exception of the “innocence” component) where fed. court would defer to state factfindings but rule de novo on the law
· after AEDPA, where habeas courts are only available to make sure state court did reasonable thing, there is no real coherent theory (because AEDPA was political)

C. CIVIL RIGHTS
Defining the Reach of the Federal Courts under the Constitution
· fullest extent of reach [Bivens] – fed. court may infer cause of action and reward money damages where Constitution provides a right (4th Amendment right here)
· existence of potentially adequate state remedy does not preclude fed. jurisdiction

· Davis v. Passman – Court may grant money damages despite existence of other remedies (5th Amendment here)
· Carlson v. Green – adds stipulation that this is true unless “special factors counsel hesitation” or Congress explicitly declares that alternative remedy is substitute for Bivens recovery (8th Amendment here)
· no requirement to “exhaust” state remedies first [Home Telephone]

· action in equity exists under 14th Amend. when officer acted “under color” of state authority; does not require state ruling first to become ripe

· subsequent retreat in face of alternative remedy:
· Bush v. Lucas – flips the Carlson presumption; refuses to find Bivens remedy required where alternative remedy exists absent “express textual command to the contrary”
· Schweiker v, Chilicky – follows Bush; finds Congressional provision for backpay of welfare benefits a sufficient alternative remedy

· retreat in absence of effective remedy:
· Chappell v. Wallace – found existence of military justice scheme to be “special factor” dictating it inappropriate to institute Bivens remedy
· United States v. Stanley – “special factor” also found, similar to Chappell, even in absence of officer-subordinate relationship
· further retreat:

· Malesko – seems to signal disagreement with Bivens more fundamentally; basically says that common law remedies are sufficient
· emerging rule: you are not entitled to a Bivens remedy where “special factors” counsel hesitation or unless Congress expressly specified that alternative remedy was inadequate
· Friedman’s Thesis: Court is now saying in retreat that Congress can decide how to best structure the remedy and this is enough; similar to Webster v. Doe (avoidance) where Court is stepping back and leaving space for other branches to act

· may have been motivated by Court recognizing political limits on its own power and that there would be an inevitable pushback

· alternatively could just be changing composition of Court

Jurisdiction under § 1983
· three purposes of § 1983 as seen through legislative history (Ku Klux Klan Act):
· override certain kinds of state laws denying rights to certain classes
· provide a remedy where state law is inadequate

· provide federal remedy where state remedy, though theoretically adequate, was not available (i.e. through “custom or usage” had been denied)

· even broader reach defined in Monroe v. Pape
· § 1983 creates federal remedy against state officials for violation of federal rights

· this remedy is available even if official conduct not authorized under state law

· strong Frankfurter dissent argues this doesn’t jive with history/purpose of § 1983

· kinda hard to argue with this…

· reasoning (in Harlan’s concurrence) behind Monroe v. Pape is similar to theory that some argue is driving habeas; it is illogical to distinguish between authorized and unauthorized offenses because this would merely be jurisdiction shifting to federal courts for the authorized (like habeas) which is illogical because there is already SCOTUS review
· but why use § 1983 at all instead of just going with a Bivens remedy?

D. DIVERSITY AND PARITY

· problem of bias: every institution has its own biases
· institutions structured to reflect certain set of values
· to meaningfully discuss parity, have to explain what values ought to be

· academic perspectives:
· Neuborne: federal courts are institutionally better equipped to handle constitutional claims, especially for plaintiffs

· more competent

· psychologically more predisposed towards Const. plaintiffs

· insulation from majoritarian influences/reprisal

· Bator: response to Neuborne

· Neuborne focused only on some Const. principles (e.g. civil liberties)

· but federalism, separation of powers are also important, and often opposed to one another

· state and federal courts are partners in Constitutional enforcement
· should focus on increasing competence of state courts rather than taking cases away from them

· fed courts can’t handle the caseload by themselves either

· and Congress could just eliminate lower fed. courts!

· Rubenstein: gay rights advocates tend to do better in state than federal court
· essentially argues that many of same factors Neuborne pointed to may sometimes also favor state courts (e.g. competence, majoritarian reprisal)
· of course the party of the president appointing fed. judges may also shape this debate…
· Friedman’s Thesis: we need to look beyond the parity debate in designing a jurisdictional system; looking instead to some set of principles that justifies allocation between court systems in an apolitical, sensible way

· otherwise you set yourself up to be embarrassed when peoples’ politics change

V. ALLOCATING CASES BETWEEN STATE/FEDERAL COURTS
A. THE PROBLEM OF EITHER-OR
The Anti-Injunction Act

· federal courts cannot enjoin state proceedings absent one of three exceptions:
· expressly authorized by Congress
· includes § 1983 suit in equity where action taken under “color of state law” to deprive Constitutional rights [Mitchum]

· even though § 1983 says nothing about injunctions
· Court explains that statute represents fundamental federal policy that requires federal courts to be able to enjoin state proceedings
· necessary in aid of court’s jurisdiction

· necessary to effectuate court’s judgment

· exceptions will generally be applied narrowly [Atlantic Coast Line R.R.]
· but “expressly authorized” exception applied more broadly in Mitchum
· often thought of as relitigation or in rem cases
· relitigation exception permits fed. court to enjoin state court proceedings in order to compel respect for preclusive effect of federal judgment

· res exception allows injunction by court possessing jurisdiction over property against another court that initiates proceedings over that property

The Younger Doctrine

· federal courts cannot enjoin pending state criminal proceedings absent “special circumstances” [Younger]
· seems contrary to Mitchum (which had not come down yet)

· Court is carving discretion for itself to decide when to grant injunctions

· “special circumstances” are:
· bad faith harassment, which would cause irreparable harm and no opportunity for remedy in state law [e.g., Dombrowsi]

· statute is patently unconstitutional; this will be very unusual (would expect state court could determine this)

· extraordinary circumstances (i.e., biased decisionmaker)

· can include where rulemaker is also person enforcing the rule (Gibson v. Berryhill)

· rule rooted in two reasons:
· “Our Federalism”

· equity rule that there is compelling state interest in criminal proceedings

· stretching Younger
· declaratory judgments – doctrine also applies
· even though declaratory judgments don’t stop state court like injunction

· but may require injunction to enforce and tell state court how it should come out

· money damages – doctrine does not apply, but fed. court should stay its hand until state proceeding is done [Quackenbush]
· allows state court to make its decision without injunction
· Younger was about equity decisions; money damages are not at equity

· the phrase “criminal proceedings”
· Huffman – doctrine applies also to proceedings closely related to criminal proceedings
· Trainor v. Hernandez – doctrine applies also to civil enforcement proceedings

· even though state interest is more attenuated here

· Penzoil v. Texaco – doctrine applies to any civil action in which state has an interest, even where state is not a party and there is no state action
· could be offensive to Monroe v. Paper and Mitchum to force litigants to go up through state system and get SCOTUS cert. b/c some fed. rights are so important you don’t have to wade through
· Younger now will probably apply unless there is a case b/w two non-state parties and no state interest is involved 
· when does Younger apply?

· Steffel – does not apply where there is no pending proceeding

· otherwise puts individual between rock and hard place (not yet arrested so not in state court, but couldn’t get into federal court)

· alternative is to seek state declaratory judgment

· Hicks v. Miranda – applies where state proceeding initiated before federal court gets too deeply into things, even if after fed. claim filed

· Doran v. Salem – Younger doesn’t bar fed. proceeding involving plaintiffs against whom state proceeding unitiated (even if they have against another co-plaintiff originally on suit)

· same idea with administrative abstention cases:

· Patsy – under § 1983, no need to exhaust state administrative remedies

· Middlesex – lawyer who broke state bar rules barred from federal court until he has exhausted state administrative (“judicial in nature”) remedies

· Ohio Christian Schools – § 1983 action in fed. court not available to civil enforcement defendants

· this is great unanswered question

· end result: if there is pending state court proceeding, it will be tough to get into fed. court
B. MULTI-JURISDICTIONAL MODELS
Five Models
· Either-Or: Appeals and Removal
· cases sent to either state or federal court and are stuck there

· Anti-Injunction Act/Younger doctrine – once case is going on in state court, absent special circumstances, fed. courts can’t enjoin to stop it

· may occasionally change assignment based on which court is trusted more (e.g., Mitchum, McCurry)
· dissatisfying because of the problems underlying the parity debate

· also because of the “to’s and fro’s”

· Reference I: Pullman Abstention

· case starts in fed. court; sent down to state court to resolve pending state law question; goes through state system; then back to federal court if fed. issue left

· requirements:

· unsettled state law question

· state question could eliminate federal claim
· note that if issue is state constitutional issue not significantly different from fed. constitutional issue, Pullman abstention inappropriate (see Home Telephone, but see San Reno)
· similar to Ashwander avoidance

· a little trickier in diversity cases (e.g., Thibodaux which had no federal issue):

· because only issue in case is state law
· abstention inappropriate here unless case is sufficiently broad/big that there isn’t a risk of the state courts having bias towards a party (compare Thibodaux with Frank Mashuda)

· some procedural rules that apply:

· Windsor – must tell the state court what federal issues

· so that state court can be aware and construe state law in such a way as to avoid conflict w/ fed. Const.
· England – res judicata repellant; allows litigant to specify that fed. issue will be preserved after state court resolution
· at risk of alienating state court

· may only apply to Pullman cases (see Williamson County)

· may also be screwed after San Remo if fed. issue preserved is essentially the same as state issue litigated (p. 57 of notes)
· Reference II: Certification – federal court can certify question of state law to highest state court
· takes considerably less time than abstention

· Calabresi’s intriguing suggestion: have fed. courts write opinion as they would have and send it to state court with certification

· mitigates risk of state courts hearing question “cold”

· Collateral Review: e.g., Habeas

· Double Tracking and Sequencing

· dual-tracking can happen as long as case is in personam and not in rem jurisdiction (Kline v. Burke)

· no federal right to case in diversity where complete diversity absent!

· but if you sue on fed and state claims in fed court and all fed. claims fall out, you have to go back to state court (Pennhurst)
· similar to rejection of pendant/supplemental jurisdiction here

· options available to litigants with state and federal claims after Pennhurst:
· sue in fed. court on fed. claims only
· sue in state court on all claims and give up fed. forum for fed. claims

· bring state claims in state court and fed. claims in fed. court

· problem here is preclusion in fed. court if lose first in state court

· solution is England (if it works)

· Friedman’s Thesis: this works pretty well on the federal side, several ways (e.g., abstention, certification) to refer to state courts; problem is state side (habeas is some answer in criminal cases)
· especially concerned with federal rights of state defendants

· answer to problem on state side is England (perfect example is Motley)
Effects of Preclusion

· res judicata – under § 1738 state proceedings have same preclusive effect in fed. court as they would have in the courts of that state

· § 1983 is no exception (Allen v. McCurry), even though Mitchum and Monroe suggest that the whole point of § 1983 was states denying rights

· Title VII is an exception

· also applies to administrative proceedings (Univ. of Tennessee v. Elliot)

· creates a potentially serious problem for people bumped into state court on abstention grounds (Younger), because state proceedings will preclude later federal review (unless you think SCOTUS is adequate)

· though habeas may still be available to criminal defendants

· still takes a long time to get there

· and won’t allow relitigation of 4th Amend. claims

· examples:

· Mottley – solution could be certification to fed. court

· Pennzoil – SCOTUS review may be more adequate where cases not fact intensive

· Ohio Christian Schools – this is a problem

· Trainor v. Hernandez – facts unlikely to be contested; SCOTUS review may be acceptable

· Mitchum – bad case; if he loses, no habeas; could perhaps reference to court of appeals

· where federal court has exclusive jurisdiction for fed. issue, usually state courts have rational law and will not find preclusion (Marrese)

· Friedman’s Thesis: if you want to go straight to federal court, don’t break the law!  (state doesn’t have sufficiently compelling interest where rule isn’t yet broken; once it is, state acquires an enforcement interest) (said another way, distinction is b/w coercive and remedial cases)

· distinction here between procedural right (Allen v. McCurry) and substantive right; procedural right could not have arisen until after defendant broke the law (and party less likely to know they had it)

· only problem here is civil enforcement defendants (i.e. Ohio Christian Schools) who have no opportunity for federal court

· unlike criminal defendants who later get habeas

· note in civil cases, procedural questions are unlikely to be as fact intensive as they are in criminal

· claim preclusion – plaintiff cannot split claims in such a way as to trap defendant in state court for state issues, then drag to federal for fed. issues (Migra)

· distinguished from McCurry because he was defendant; had no choice!

· where there is exhaustion requirement, there is no preclusion; where there is no exhaustion requirement, there is preclusion

· compare habeas with Migra
· Rooker-Feldman doctrine seems to be redundant, given res judicata
· no real coherence, lower courts out of control (see, e.g., Exxon, Lynch)
Abstention Recap

· three circumstances in which abstention appropriate (see Colorado River):

· cases presenting federal constitutional issue which could be mooted or presented in dif’t posture by resolution of state law (i.e. avoidance) (e.g., Frank Mashuda, Pullman)

· where difficult questions of state law are present bearing on policy problems of substantial public import transcending case at bar (e.g., Thibodaux, Burford)
· potential for conflict in results of application doesn’t justify abstention (e.g., Kline v. Burke)

· state criminal proceedings are pending, absent special circumstances (Younger)
· even if none of these present, avoidance of “piecemeal litigation” on important issues may justify avoidance (see Colorado River 5-factor test) given concurrent proceedings
· asks which court got case first, how far along it has gotten, if there is a res, whether Congress spoke on the matter
Choosing the Appropriate Model
· interests driving the models (focusing on sovereign’s interests, not plaintiff’s):
· sovereign’s interest in interpreting its own laws

· desire to have an authoritative figure speak

· sovereign’s interest in enforcing its law (e.g, criminal law)

· part of what it means to be a sovereign government

· efficiency

· includes time (worst in Reference I), financial costs, caseload, finality (likely not implicated)

· some other interests that have shaped this doctrine (i.e. Burford, Colorado River):

· Congressional intent, caseload, how important fed. interest really is, presence of ex ante regulation
VI. IMMUNITIES OF OFFICIALS, MUNCIPALITIES, AND STATES

A. THE ELEVENTH AMENDMENT AND STATE IMMUNITY

Scope of Sovereign Immunity; Suit against States
· Eleventh Amendment – “The judicial power of the United States shall not be construed to extend to any suit in law or equity commenced or prosecuted against one of the united states by citizens of another state or by citizens or subjects of any foreign state.”

· Hans v. Louisiana – Eleventh Amendment also contemplates immunity of state from suit by its own citizens
· anomalous to say can’t be sued in your own courts but could in federal court
· history argument; would have been ratified if the opposite were true
· enforcement concerns; how are fed. courts to make states pay if they hear it?

· Cohens v. Virginia – case heard on writ of error to SCOTUS (under fed. question jurisdiction) by citizen defendants is not “suit” within meaning of Eleventh Amendment
· Seminole Tribe – Congress does not have power under Commerce Clause to abrogate sovereign immunity
· may only abrogate sovereign immunity under 14th Amendment.

· Alden – Congress cannot abrogate sovereign immunity of states in their own courts
Scope of Sovereign Immunity; Suit against Officials
· Ex parte Young – sovereign immunity inapplicable in equity action against official who was acting unconstitutionally
· completely inconsistent with reasoning of Home Telephone (“color of authority”)

· motivation behind this is Younger tension; there is no other way to get these people into fed. court (w/out them breaking the law first), so Court creates fiction

· Edelman v. Jordan – Eleventh Amendment prohibits payment of funds wrongfully withheld in past but allows prospective injunction
· rule: retrospective money damages prohibited, but prospective relief allowed
· options for getting retrospective money damages from state now:

Options for Suing State Official to get Retrospective Money Damages

· Congressional abrogation

· e.g., Fitzpatrick v. Bitzer – Congress can abrogate Eleventh Amendment if passes a law under section 5 of 14th Amend. power; requires clear statement
· may also require Congress demonstrating that state action is pervasive and problematic

· Friedman thinks this whole area is mostly political
· but § 1983 actions excluded; barred if looking for money damages (Will)
· can still under § 1983 sue officials, municipalities

· both subject to limits…

· Spending Clause may also be useful; make condition on spending that state abrogate its own immunity (could have been useful in Edelman)
· Commerce Clause cannot be used for this (Seminole Tribe)

· state consent to suit

· state waiver (i.e. litigation waiver)
· similar to consent

· note sovereign immunity is jurisdictional; if personal jurisdiction, it is waivable; but if subject matter jurisdiction, is not waivable and court raises sua sponte
· get U.S. to commence the suit

· qui tam action is a creative option (a sort of “private attorney general” suit)

· you sue, then AG makes decision whether to let suit proceed; if it does, you get percentage of the damages

· sue in another state court

· e.g., Nevada v. Hall – says states aren’t immune from suit in other states
· seek indemnification directly from officer in personal capacity

Visions of what the Eleventh Amendment Means

· motivated by enforcement concerns [pragmatic]
· leads to two-branch theory; happier if we have a Congressional statute or better yet an executive in court pushing for things

· derived from common law sovereign immunity [theoretical]
· if so, need to explain how it became Constitutionalized
· if it were a background norm, did the states signing onto the Union relinquish that sovereign immunity?

· if so, would require rejecting Seminole Tribe
· if it is Constitutionalized, Congress can do nothing about it

· except perhaps under 14th Amendment because it came later

· though this argument is very questionable

· aimed at Article III diversity jurisdiction – amendment was taking away jurisdiction of fed. courts to hear diversity cases when state is a party defendant [interpretive]
· would require overruling Hans because that was fed. question case

· would still lead to difficulty in holding states liable for debts

· means exactly what it says – people from out of state can’t sue states; people from in state can sue states [interpretive]
· Court has never interpreted it this way

· different from Diversity Theory because also prevents suit by out of staters in diversity from forcing the state into court as well

· Brennan’s theory: before you can interpret the Eleventh Amendment, you have to have an idea of what the Constitution said about sovereign immunity first
· he says the Constitution eliminated sovereign immunity, and Eleventh Amendment altered this

· but others say Constitution embodied sovereign immunity, and Eleventh Amendment enshrined this because SCOTUS still let it happen in Chisolm
· Friedman’s Thesis: problem here is that sovereign immunity seems to violate principle of no right without a remedy; the real case therefore that should be overruled is Alden so that Congress can force states to defend these claims in their own courts
· otherwise, as Alden dissent points out, how could Congress create these rights but not have any way to ensure enforcement?
· theory is contingent upon adequate SCOTUS review (to protect for state bias against federal rights)
· theory particularly attractive if the real purpose of Eleventh Amendment seen as form allocation device to protect state interest in being in their own courts
B. INDIVIDUAL AND MUNICIPAL LIABILITY
· two types of individual immunity (in personal capacity):
· absolute – bar to bringing suit against an individual
· granted to legislators (and staff) acting in legislative function; judges acting in judicial function; president; prosecutors while prosecuting
· granted where there are other checks on official power (e.g., appeals)
· or Speech & Debate Clause for legislators
· qualified – allows suit under certain circumstances; two prongs:
· objective component: officials shielded from liability for damages if conduct does not violate clearly established rights
· subjective component: official knew or should have known of the constitutionally violative effect of his actions
· suit against municipality:
· can be sued when acting as a municipality, i.e. when action is part of a policy or custom (Monell)
· no qualified immunity for cities; therefore can be liable even if not a clearly established right (Owen)
· but city not liable via respondeat superior
· seems contrary to Monroe v. Pape
· three oddities:
· suit against officer where law is clearly established and is policy (i.e. he’s following orders)
· suit against city where law is clearly established and it is a policy; leads to situation where you may have official gone crazy but you can still hold city liable
· suit against city where you have clear policy but not clearly established law (i.e. Tennessee v. Gardner)
· becomes a question of who should bear the risk– city or individual
· Friedman’s Thesis: the pressure point in the system is suit against officers in their personal capacity, at least until states/cities are willing to step up
VII. DEFINING THE JURISDICTION: DIALOGUE
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