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I.  The Judicial Function
A.  Marbury and the Judicial Role
· Marbury v. Madison (1803) – Federalist’s pack courts prior to Jefferson assuming power.  One of commissions failed to be delivered (though signed and sealed).  Madison refuses to deliver the commission and seat the judge, who sues.

· reasoning:
· 1) does Marbury have a right?


· yes.  Right created once commission fixed with seal.

· 2) does Marbury have a remedy at law?

· yes.  “essence of liberty” entails that when there is a right, there is a remedy.

· therefore, executive within the power of the courts to order around where he has caused a private injury, though not for activities vested in his discretion
· origins of political question doctrine.

· 3) is the remedy of a writ of mandamus from this Court?

· No.  Court lacks jurisdiction.

· statutory:  Section 13 of Judiciary Act appears to grant jur.

· Const:  lists cases where Supreme Court has original jurisdiction, with appellate jurisdiction “in all other cases”

· Marshall concludes the original jurisdiction list is exclusive.
· “Exceptions clause” does not allow moving jur from appellate to original (as might be thought)

· [Rmk:  rejecting this reading of Exceptions means it must mean something, and will come to allow jurisdiction stripping]

· Then:  What’s a court to do when a law conflicts with the Constitution?

· Court has no choice, must decide the case one way or the other, and so must declare which law is supreme ( must strike down laws that are unconstitutional

· relies on Supremacy of written Constitution.

· the necessity/ private injury model of judicial review

· Follows with rhetoric about Supremacy of Constitution, and power to “say what the law is.”  Actions don’t nearly follow necessity model, since Marshall goes out of his way to make proclamations about the law in dicta.

· the expository model of judicial review


· Ducks central issue.  No one argued constitution wasn’t supreme, just whether the judiciary has the final word.

· critiques:
· 1) Marshall should have recused himself, as he as the one who failed to deliver the commission.

· 2) Parts 1 and 2 are technically dicta.

· 3) reading of constitution to void statute is strained.

· Exceptions clause might allow this.

· 4) reading of statute to give jurisdiction in first place strained

· statute only appears to give appellate, so could have just found no jur on statutory grounds.

· holdings:
· 1) “essence of liberty” = no right without a remedy
· cf. Hart’s “fundamental postulate, infra IX.

· 2) Executive amenable to judicial process when actions cause private injuries, though not for his discretionary acts
· discretionary v. violations of established legal duty.

· political question doctrine.

· 3) Art. III divides Sup Ct jur into two kinds—original and appellate—and you can’t move a case from appellate to original.
· rejects any reading of Exceptions that would allow this.

· 4) Judicial Review: Courts have power to strike down unconstitutional laws.
· models of judicial review (both from Marbury):
· 1) necessity – court must decide which law to apply when case properly before it.  Must decide case one way or the other, give r
· evidenced by what Marhsall says in Marbury.

· “what’s a poor judge to do?” = judges must resolve “cases and controversies”

· limit:  Justiciability. need case properly before the court, person injured.

· 2) expository:  function of judiciary to “say what the law is”
· evidenced by what Marshall does in Marbury.

· judiciary role to give meaning to the law.

· limit:  political feasibility, legitimacy.

· division is one of injury/ private rights v. expository
B.  Supremacy v. Limits on Court’s Power (Jusiticiability, Avoidance, Politics)

· “Anxieties” with Judicial Review

· 1) the counter-majoritarian difficulty

· judges are not elected, not accountable to the people.  Can’t vote them out if you disagree
· though part of the role of judiciary id to prevent abuses by the majority.  A pre-commitment strategy (the Sirens, eg) from “hue and cry” of moment.
· 2) obduracy

· decisions last a long time (stare decisis), and it’s extremely difficult to amendment the constitution.  Deciding a rule under the constitution “freezes” the development of law.
· Limits on the Court’s Judical Review Power

· 0)The Extent of Supremacy:  Who is bound by the decision?
· clearly, at a minimum the parties are bound.
· answer may depend on the branch
· i) judiciary is clearly bound by rulings of higher courts.
· but see Parker’s essay, in which he argues lower state cours should defy a ruling, keep getting reversed, in protest/ to give Court an opportunity to change law.
· ii) executive probably ought to be bound for rule of law reasons
· Ark. governor defies Brown in Cooper v. Aaron.  Court can tell him to stop defying the law.
· iii) legislature probably should be free to test holdings, so as not to stagnate the law.
· eg, Missouri passes an anti-abortion statute after losing Roe.  Seems less troubling than allowing the executive to defy Court (as this law will too be challenged, Executive abuse of power more dangerous)
· Supremacy Clause:  “The judges in every state shall be bound [by US laws], anything in the laws of the states notwithstanding”

· only binds judges, so doesn’t answer the tough questions above.

· 1) Private Rights Model:  Justiciability

· A) Justiciability (standing, ripeness, mootness) – P must have suffered legal harm and have real stake in the outcome
· judges can only use power if find plaintiff who has suffered injury.
· purposes of justiciability: 

· i) assure real adversarial conflict
· ii) concrete set of facts
· iii) limits caseload
· iv) cabins judicial review – both in i) quantity; and ii) precedent cabined by particular set of facts
· B) Prohibition on “advisory opinions”

· Art III requires a “case or controversy” 
· precedent:  correspondence between Jefferson and Jay, C.J.
· motivated by same concerns as other justiciability doctrine
· Justices can get around this and send messages through dicta.
· Justiciability is Largely  Ineffective as a Limit
· 1) pretty easy to find some plaintiff
· 2) the doctrine is indeterminate and easily manipulable
· 3) can use dicta to rule on related issues
· 2) Realist Model:  Legitimacy, Politics, Dialogue

· A) Judiciary is the “Weakest Branch”
· has no army, way to enforce its law, so always fearful of defiance by powerful actors, like executive in Cooper v. Aaron.
· eg, Jackson responded to Cherokee v. Georgia et al., with “let Marshall enforce it”
· BUT:  both the court and the political branches need each other.

· court need the executive to enforce its rulings.
· political branches need the court from legitimacy.
· B) “Clear Statement” Requirements
· Webster v. Doe (US 1988) – stripping jurisdiction over constitutional claims requires  “clear statement” by Congress

· claim is against CIA director who allegedly fired EE because he was gay.  APA provides action for “arbitrary and capricious”, but not if vested within discretion.  102(c) allows the Director to fire anyone he deems a security risk, in his sole discretion.
· held:  APA claim not allowed, but constitutional claim (equal protection, maybe) can be heard.
· Functions:  an avoidance rule to avoid difficult jurisdiction-stripping questions.
· here, issue would have arisen as to whether Congress can do this under the “ordain and establish”
· C) Constitutional Avoidance (Ashwander)
· functions of avoidance:

· 1) prevent uses Constitutional grounds, which have obduracy and counter-majoritarian problems.

· 2) facilitate dialogue between the branches
· Ashwander canons:
· 1) don’t anticipate a constitutional question
· 2) don’t formulate broader constitutional rules than required
· 3) don’t use constitutional grounds when there is another ground on which the case may be disposed
· 4) construe statutes so as to avoid constitutional issues.
II.  The State Courts
A.  State Concurrent Jursidiciton (Tafflin) v. Federal Removal Powers (Tenn. v. Davis)

· Tafflin (US 1990) – issue:  do state courts have concurrent jurisdiction over federal civil RICO statute.  Held yes.

· Rule:  Presumption of concurrent jurisdiction for state courts (a (super) clear statement rule).  Rebutted if:
· 1) “explicit statutory directive”
· here, text says “may”, isn’t clear

· 2) “unmistakable implication” from legislative history
· here, no indication it was considered

· 3) “clear incompatibility” between state and federal interests.
· argument that it would interfere with federal scheme fails.

· Sources of presumption:  Madisonian compromise, Supremacy clause, history (no arising under jur in lower fed ct until 1875)

· States have broad, plenary primitive jurisdiction (corresponding to police power).  Lower federal court only have limited jurisdiction—as conferred by Congress.  
· BUT:  Congress has power under Art I powers + Necessary and Proper Clause to create areas of exclusive federal jurisdiction—but must be clear about doing so.

· Clafin (US 1876) – Source of presumption.  “If exclusive jurisdiction neither express not implied, the State courts have concurrent jurisdiction…”

· policies:

· for exclusive jur:  uniformity, federal expertise, local bias

· against:  caseload concerns, history.  

· Tenn v. Davis (US 1880) – Davis a revenue officer, charged with murder.  Claims was within the course of duty (fired upon when seizing property).  Seeks to remove to federal court upon statute that “any suit or criminal prosecution against a US officier…may be removed”

· held:  Congress has power to authorize removal of any case—including state criminal prosecutions—within Article III.
· source of power:  Art. III powers plus Necessary and Proper Clause.

· arguments against removal:

· is there a federal issue such that case “arises under”?

· yes.  Case may turn on whether the seizure was lawful.  Thus while not within the statutory Mottley rule, the case falls within the scope of Art. III under Osborn.

· state criminal prosecutions an “essential element” of their sovereignty, traditional police power role. 

B.  Limits on State Judicial Power:  Testa & Tarble’s
· Testa v. Katt (US 1947) – sale of car violates federal price controls.  RI Supreme Court refuses to enforce “foreign” laws, including US.

· held:  State courts can’t discriminate against federal claims.  Must hear the federal claims unless they have a “valid excuse”
· “valid excuse” = neutral rule applying to all claims.  Can’t discriminate against federal claims.

· egs of valid excuses:  id sue in wrong court (eg, traffic court), forum non conveniens rules that apply to all claims.

· source of authority:  Supremacy

· Rmk:  is this “commandeering” state courts under New York and federalism principles?  How can we distinguish Testa:

· might less troubling to commandeerr a judiciary

· Printz’s accountability rationale seems less forceful as not telling courts what to do, just to hear the case.  Courts, unlike legislatures, don’t (in theory) have agendas.

· Supremacy Clause – only applies to judicary

· text doesn’t seem to dictate result, though

· Tarble’s Case (US 1872) – Tarble enlists in the army, but a minor and doesn’t have father’s consent.  Father suits for writ of habeas corpus, which state court issues.

· held:  State court can’t issue writs of habeas corpus, nor mandamus (McClung), to federal officers.
· other injunctions are an open question.

· but can sue for money damages (Teal v. Felton), if immunities don’t apply.  Will probably be removed if officer makes federal defense (Tenn v. Davis)

· concern:  state shouldn’t be allowed to commandeer federal government.

C.  The Erie Doctrine

· Swift (US 1842) – diversity case, dispute over whether pre-existing debt can be valid consideration (NY has common law rule that it cannot)
· held:  Rules of Decision Act requires only thst federal courts enforce state written law in diversity cases.  Federal courts free to craft own common law rules.
· policy:  facilitate uniform federal commercial law
· not as effective as desired, as states don’t necessarily go along
· Erie (US 1938) – Swift overruled.  Rules of Decision Act requires federal court to apply state law, written or common.  Reasons:
· 1) RDA interpreted incorrectly.  
· Unearthed piece of legislative history
· 2) discrimination:  Swift didn’t create uniformity, as result changed depending on whether got into state of federal court
· 3) There is no federal common law under Art III
· within Art I authority (eg, Copyright Act), clearly federal common law
· other areas of fed. common law:  duties under federal financial instruments.
III.  Supreme Court Review of State Court Judgments

A.  The General Rules:  Review of Fed. Issues from Highest State Courts (Martin, Murdock, Fox Films)

· Martin v. Hunter’s Lessee (1816) – land in VA in dispute.  One claims from VA (who tried to seize land before revolution through escheat) another from before Revolution.  Treaty of Peace ended resolution ending taking of land.  

· district court:  land did not escheat as failed to issue inquest of office as required under state law.

· VA Supreme Court reverse trial court and holds Hunter gets land.

· In Hunter I, Supreme Court reversed VA Court, gave land to Martin.

· On remand, VA holds that § 25 of Judiciary Act is unconstitutional—the Supreme Court can’t exercise jurisdiction over it, a sovereign.

· Story:  Supreme Court has power to hear cases coming from state highest courts, as:
· i) the people are the parties to the Constitution, and they ceded some state sovereignty

· ii) Art. III gives power to hear all cases within its purview.

· policies:
· 1) state bias:  states may favor their interests

· Supremacy Clause says federal law trumps

· 2) uniformity:  ensure consistent interpretations of federal law.

· 3) protection for D/ forum shopping:  plaintiff may elect state court, D has no guarantee of removal, needs protection.

· here, two issues:  

· state law issue:  did the land escheat?

· federal issue: effect of the Treaty of Peace.

· Though state law grounds adequate to support the judgement, it is antecedent to the federal right.

· Thus, under Rule4a, Supreme Court can review and reverse state law manipulation to give land to Martin.

· Murdock v. City of Memphis (1875) – Murdock’s give land to city on condition that naval depot be built.  City gives land to US, and US gives up plan to build depot.  Then Act of Congress gives land back to city.  
· Murdock argues that , once plan given up, land reverted back to him.  Loses in Tenn. Supreme Court.
· two issues:
· state property law:  did the land revert?
· federal law:  did the act of Congress give land to the city?
· Murdock argues that 1) Supreme Court can hear the case as a federal question; 2) its review should extend to all questions in the case.
· wants review on all questions as his state claim is much stronger (the federal act is pretty clear).
· Held:  Supreme Court review of state decisions limited to the federal questions.

· thus, they confirm that Tenn. read the statute right, and that’s all.  Murdock loses.
· Policy:
· 1) respect for state law integrity, federalism.
· 2) avoidance of advisory opinions
· Counter-argument:
· statute under Radical Republican Congress deleted last sentence of § 25 of Judiciary Act in 1867, eliminating express limitation of review to federal questions.
· plausible they wanted to use fed courts to reign in states.  Habeas expanded at the same time.
· but:  Murdock may be constitutionally required.
· Murdock requirements:
· 1.  must be a federal question
· 2.  necessary to the judgment
· 3.  against the right holder
· this no longer required
· Fox Films v. Muller (1935) – Fox sues on breach of contract.  Loses, as state holds:  1) contract invalid as arbitration clause illegal and nonseverable (state ground); 2) contract violates Antirust laws (federal ground).
· held: there is no federal jurisdiction to review a state court judgment when the state law grounds are adequate and independent to support the judgment.

· rationale:  cannot change the outcome, so hering the case would be an advisory opinion.
· Hypo: Fox wins, as contract i) not illegal and ii) not violative of antitrust.  
· Supreme Court can hear this, as reversing on federal ground changes the outcome
· Rmk:  an example of independent state grounds.  When state grounds antecedent, Rule 4a may apply.
· Rmk:  defining the terms
· “antecedent” = state issue is capable of blocking the federal issue
· “independent” = not “antecedent”
· Chart:

· adequate/ independent ( no review at all (unless transmutation)

· adequate/ antecedent ( review only for manipulation

· ~adequate ( review the federal issue only

B.  The Three Rules of “Transmutation”:  Limited Review of State Law Questions

1.  State Law Blocking Fed. Right:  Review to Correct “Manipulation” (Brand)

· Indiana ex rel Anderson v. Brand (1983) – teacher fired, argues that state statute violates federal Contract Clause.  State law gives tenure after 5 years, Brand teaches for five years, but then state eliminates tenure.

· two issues:  i) did she have a contract? (state); ii) was Contract Clause violated (federal)?

· State high court:  holds there was no contract, doesn’t reach federal issue.

· held:  when state law issue is antecedent to federal law issue, Supreme Court can review so as to prevent “manipulation” and vindicate federal rights.
· concern:  need to vindicate federal rights.  Can’t let state court “block” them.
· thus, an exception to Rule3, since grounds adequate to support the judgment.

· harder case than Martin, in that manipulation is not as clear.  

· federalism concerns, in that state should be able to interpret own contract law.

2.  Fed. Law Incorporates State Law:  Review to Correct “Manipulation” (Reconstruction Finacnce)

· Reconstruction Finance Corp v. Beaver (1946) – RFC exempted from personal property taxes by federal statute.  Pa taxes certain machinery, holding it real property under state law

· two issues:

· 1) state law def: real v. personal property

· 2) when tax allowed under fed. statute

· first:  Supreme Court holds that federal statute was meant to incorporate state law re: what is personal v. real property.

· second:  can they review the case despite the adequate state grounds?

· yes, since concern that

· held:  when fed. statute incorporates state law, can review state law, but only to the extent needed to prevent manipulation
· motivated by same concerns about bias and “blocking” federal rights and Rule 4a.
3.  State Law Incorporates Fed. Law:  Correct Erroneous Interpretation (Van Cott, Std Oil)

· Std. Oil v. Johnson (1942) – CA imposes fuel tax through CA, exempts any “department of the US”.  Challenged when tax levied on army post exchange.

· two issues:

· 1) is post exchange a “department of US”? (state)

· 2) does levying tax violate Constitution? (federal)

· CA Supreme Court:  holds tax does not create an exemption, and no constitutional violation.

· Supreme Court clearly has authority to hear the case:  state grounds are not adequate to support the judgment (if revered on fed. ground, outcome changes)

· But:  Supreme Court reverses, saying holding that CA statute incorporates federal law, and that post exchange a “department of the US”
· clear they could have reversed on Constitutional grounds, but unclear that they can change the meaning of state law, even if incorporated federal law (which isn’t even clear—state should decide whether federal law incorporated or not). 

· State Tax Comm’n v. Van Cott (1939) – Utah tax exempts “essential government functions.” Utah holds tax doesn’t apply under state law, also citing federal immunity cases.

· unclear that there is even a federal question.  But Supreme Court reads Utah opinion as construing their statute to avoid constitutional immunity problem.

· state issue:  does exemption apply?

· federal issue:  if not, does immunity bar tax?

· state holds exemption applies, thus doesn’t reach federal issue.

· Supreme Court finds state and federal grounds “interwoven”, and reverses, noting that federal immunity wouldn’t bar tax.  Thus Utah could if it wanted…
· seems an advisory opinion.  On remand, Utah holds state exemption applies, thus rendering opinion advisory

· Why even review when state law incorporates federal law?

· uniformity – if state misinterpreting federal law, it might proliferate.
· avoid “freezing” law: if state courts keep acting under misapprehension about federal law, and federal court can’t review it, can’t change.

· RR Hypo:  state law reads “we incorporate fed. std.”  After state ruling issued, can supreme court review?

· reason yes: uniformity, fear of proliferation of mistaken interpretation

· reason no: state autonomy, advisory opinion.  State free to interpret state law however it likes.

C.  Ambiguity in Grounds of Decision (Michigan v. Long)

· Michigan v. Long (1983) – A Terry stop challenged as to whether it is constitutional.  Michigan Supreme Court appears to rely on federal constitutional grounds, and (perhaps) its state constitution.

· 4 possible when unclear what grounds case decided on:

· 1) vacate and ask for clarification

· concern: delay
· 2) attempt to infer the grounds, take best guess

· concern:  indeterminate exercise.
· 3) presume state grounds are independent (Stevens’ dissent)

· avoids advisory opinions
· 4) presume state grounds are not independent, unless state court makes “clear statement
· held:  when grounds ambiguous, presumption that state grounds are not independent unless “clear and plain” statement otherwise.

· rationales:  

· information-forcing, 

· improves accountability (state can’t unreviewably “hide” behind federal grounds)

· uniformity – correct misinterpretations

· Cynical view

· Michigan v. Long  is only about overprotection of rights.

· if federal right is under-protected, it doesn’t matter which ground they relied on.
· offers a way to rein in “rights revolution” of Warren Court.

D.  Adequacy of State Procedural Grounds (Staub)

· Staub v. City of Baxley (1958) – P challenges state statute as unconstitutional.  Sues, but state court rejects challenge under pleading requirement that he specifically state which parts are unconstitutional, instead of citing the whole thing.
· state law here is adequate, but antecedent to a federal right ( review under 4a to correct manipulation.
· unclear whether state manipulated here.  If so, a straightforward use of 4a.
· also if rule violates due process, should get review.  May be the case here.
· held:  state procedural grounds not adequate as “arbitrary”, “meaningless” ( Supreme Court can review.
· Friedman:  can red either as i) Due Process; ii) manipulation.
· Frankfurter dissent:  so long as rule doesn’t discriminate, state procedural rules can be “finicky” as they like.
· reasons to give procedural rules more scrutiny:
· 1) easily manipulated
· 2) often arbitrary
· BUT: state should be allowed to administer judicial system as it pleases.
· NAACP v. Patterson (1958) – “novel” state procedural ground not adequate.

· can see this as manipulation.
· also Reich v. Collins – “bait and switch” procedure violates Due Process.
· Brinerhoff–Faris (1930) – “arbitrary” state procedural rule found to violate Due Process.
· Henry v. Mississippi – purported to go even further, ask whether rule served “legitimate state interests,” but probably no longer good law.
IV.  Federal Question Jurisdiction of The Lower Federal Courts
A.  The Constitutional Grant (Osborn)

· Osborn (1824) – Ohio levies tax on Bank, US claims immunity.  McCulloch makes clear Bank immune, but Ohio officers collect tax anyway—by force.  US sues in federal court

· two step inquiry:

· statutory basis for arising under jur?

· hear statute makes clear that Bank can sue and be sued in federal court

· constitutional basis?

· at issue here.  Though not in Osborn, really, as clear federal issue re: Bank’s immunity, Marshall really deciding Planter’s Bank case, where suit would simply be based on contract (i.e., to collect on its debts)

· held:  jurisdiction within Article III whenever there is a “possibility” of a “federal ingredient”
· Reasoning:

· Even if suit based purely on contract, there will be a possibility of a federal issue, as: 

· 1) the right of the Bank, “a creature of US law,” to form a contract can be challenged;

· 2) whether the Bank has a right to exist may be challenge;

· 3) jurisdictional grant itself—right to sue or be sued—can be challenged. 

· BUT:  Art.  III, says “arising under”, not “may arise under”

· Core of reasoning:  powers are co-extensive between branches of federal government.  I.e., if legislature has power to pass a law (create bank, eg), then executive can enforce it, and judiciary can hear cases about it.
· Politics:  worried about states being hostile to the Bank

· Johnson’s dissent:

· can’t have “arising under” based on only hypothetical issue

· require that the pleadings actually raise some federal issue, or at issue a probability (not mere possibility) of a federal issue.

· protective jurisdiction theories – when can Congress grant jurisdiction to a group without actually regulating?

· Hypo:  Post-Civil War, Congress passes statute allowing Freedmen to sue or be sued in federal court.  Constitutional?

· why direct review may not be enough:
· 1) caseload – Supreme Court hears very few cases

· 2) states can manipulate – find adequate and independent grounds, may get away with it despite rules of transmutation

· 3) factfinding – appellate review deferential, must be on record that state develops

· theories of protective jurisdiction:
· 1) Hart/ Osborn:  if Congress can regulate, can also grant jurisdiction.  Greater Power includes the lesser.
· problem:  text.  doesn’t satisfy plain meaning of “arising under”

· 2) Mishkin:  protective jurisdiction allowed when field one of “active and articulated” federal policy.
· counter: text.

· 3) Osborn:  allowed when “creature of federal law”
· could analogize emancipated slaves to Bank, argue that there right to sue might be challenged.

· 4) Frankfurter:  not Constitutional
· Textile Workers Union v. Lincoln Mills (1957) – Congress passes statute granting jurisdiction in labor dispute cases, so as to protect unions.  Presents protective jurisdiction problem.

· majority:  construes statute so as to also grant authority to create and apply federal law, so no Art. III issue.

· Frankfurter, dissenting:  

· rejects theories of protective jurisdiction above as unsupported by Constitutional text.  Would invalidate statute.

· declines to extend Osborn, whose rule proves far too much.  Would require an issue of federal law.

B.  The Statutory Grant (Mottley–Grable) 

· Mottley (1908) – Mottley sues RR for specific performance of contract.  RR defense is that contract is invalid due to Congressional Act;  Mottley will then respond the statute works an unconstitutional taking of property without due process.
· held:  no 1331 jurisdiction as no federal element on the face of the well-pleaded complaint (WPC)
· rightly decided?
· yes:  jurisdiction determined at outset, caseload
· no:  all real issues here federal; Supreme Court review not enough to vindicate federal interest.
· one way to solve Mottley problem:  federal defense removal.
· American Well Works (1916) – P alleges libel/slander against D.  D’s slander was that P was infringing patents, and so, as falsity of libel a element of claim, federal issue on the WPC.
· held:  Holmes’ Cause of Action test:  1331 jurisdiction required cause of action to be federal.
· not the current rule, but a minimum inclusionary principle:  if cause of action federal ( 1331 jurisdiction (with rare exceptions like Shosone)
· Shoshone (1900) – Congress lays down conditions for mining claims, but makes “state and local” customs the rules of decision.  Thus a federal cause of action based on state law.
· held:  no 1331 jurisdiction when federal cause of action based entirely on state law.
· rationale:  caseload; no federal interest.
· Smith (1921) – Suit under state bond action, alleging bonds invalid as federal law unconstitutional.
· held:  even with state cause of action, can have 1331 jur if “right to relief” depends on federal law.
· rationale:  strong federal interest, few caseload concerns.
· Merrell Dow (1986) – state law tort claims incorporate federal FDCA as standard for negligence.
· held:  no 1331 jurisdiction.
· rationale:  caseload concerns, weak federal interest.
· Grable (2005) – IRS seizes Grable’s land, sells it to Darue.  Grable sues Darue under state law property claim, alleging land improperly seized as IRS did not give notice as required by federal law.  
· State law claim can be within 1331 if complaint:
· i) raises substantial  federal issue, actually disputed; 
· ii) implicates fed. interests; and 
· iii) taking jur. won’t violate congressional intent or 
· iv) increase fed. caseload substantially.
· Critique of Grable:
· 1) multifactor inquiry is indeterminate
· better if jurisdiction can be determined at outset of the suit.  Wastes a lot of resources alwsy litigating this intila determination before merits reached
· but AWW  “cause of action” test seems both over- and underinclusive
· see Shoshone (over-) and Smith (under-) 
V.  Habeas Corpus Jurisdiction of Lower Federal Courts

A.  History and Policy

· Historical Background
· ancient writ, to “produce the body”
· at common law, writ was about protecting against unlawful executive detention

· judge would check only that i) you had a trial before a court; ii) with jurisdiction
· didn’t inquire into merits of trial procedures
· no res judicata applied
· US Constitution protects against the Suspension of the Writ (at minimum as it was understood in 1789) (St Cyr) unless i) Congress suspends it (Merryman); ii) in cases of Invasion or Rebellion
· 1867:  Reconstruction Congress passes 2254(a)

· “[Federal courts] shall entertain an application for the writ in behalf of a person in custody pursuant to a judgment of the State…on the ground that he is in custody in violation of the Constitution or laws…of the United States”
· until Brown in 1953, however, 2254(a) lay unused, habeas limited to common law capacity
· Controversy about the writ:

· 1) waste of judicial resources/ delay:  no preclusion law applies, prisoners keep filing, federal courts inundated.  Executions delayed by repeated applications
· Congress acts in AEDPA to address these concerns.
· 2) finality:  violates tradition value that judgments be conclusive.
· 3) federalism:  state criminal prosecutions as essential element of state soveriengty.  An intrusion on state turf.
· 4) comity:  state judges resent being overturned, creates tension between judiciaries.
· “Models of Habeas”:  Theories justifying “extraordinary remedy,” additional scrutiny

· 1) rights-based rationale:  habeas exists to remedy violations of important fed. rights
· this view finds support in text.  Idea is that fed. rights are particularly  important and so require extraordinary remedy.
· 2) liberty-based rationale:  extraordinary review of habeas justified because deprivation of liberty so fundamental.
· finds support in “in custody” requirement.
· 3) guilt–innocence rationale (Friendly):  writ is about freeing the innocent.
· would explain Stone as denying relief as claim does not go to guilt or innocence
· 4) corrective process rationale (Bator):  habeas exists to ensure that full process is afforded.
· thus Stone explained as had “full and fair” opportunity to make claims in state court.
· 5) deterrence–manipulation (Harlan):  exists to ensure that states “toe the constitutional line”.
· Reasons to afford extra scrunity:

· 1) deprivation of liberty interest

· 2) risk of death

· 3) superior resources of state

· 4) state judges elected

· 5) local bias

· 6) concerns about inadequate process, counsel

B.  The Scope of the Writ (Brown, Stone)

· Brown v. Allen (1953) – 2254 extends writ to cover any claim that state conviction/ processes violated the Constitution or US law.
· facts:  Brown sues in habeas, claims confession coerced and discrimination in grand and petit jury

· subsidiary holdings:


· i) whether applicant due an evidentiary hearing (as opposed to decision on the record) in the discretion of the trial judge.
· ii) prior denial of cert. accorded no significance.
· Jackson, concurring:

· questions whether 1867 statute really meant this; 

· expresses concerns about wasting judicial resources, comity.  “We are not final because we are infallible, we are infallible only because we are final.”

· Frankfurter, concurring:

· Congress made this choice, language clear

· rights based view

· Stone v. Powell (1976) – Powell, convicted of murder, alleges that search violated the 4th Amendment (and so must be excluded under Mapp) in habeas petition.

· held:  habeas does not lie for 4th Amendment claims, so long as “full and fairly litigated” in state court.
· Theories of 4th Amendment exclusionary rule (Mapp):
· 4th Amend. troubling as excludes evidence otherwise relevant and reliable.

· 1) deterrence – prevent violations

· Majority seizes on this, claims habeas relief won’t change deterrent effect much.  Marginal deterrence < costs of collateral attack.

· 2) judicial integrity – court can’t acquiesce to violation.

· Brennan, dissenting:
· Formal argument:  Statute grants habeas for anyone “in custody” “in violation of US Const. or laws.”  Powell in this group ( habeas.

· Two readings of Stone:

· about the unique place of the 4th Amendment

· a “first step” in attempt erode habeas—this is what Brennan thinks is being done.

· Stone inconsistent with rights- or liberty-based rationales.

· Cases declining to extend Stone:
· Jackson v. VA (1979) – claim of insufficient evidence in record to support finding of guilt beyond a reasonable doubt held cognizable in habeas.

· Rose v. Mitchell (1979) – claim of racial discrimination in choosing of grand jury foreperson held cognizeable in habeas.

· Kimmelman – claim of ineffective assistance of counsel held cognizable (even when alleged ineffectiveness was failure to object under 4th Amendment)

· Withrow (1993) – claim of failure to read Miranda rights held cognizable

· Freidman:  Stone stands in the way of reconciling the cases.  Wrongly decided.

	Cases/ Theories
	Rights
	Liberty
	Innocence
	Process
	Deterrence

	Brown
	Yes
	Yes
	No
	No
	Yes

	Stone
	No*
	No*
	Yes
	Yes
	No

	Jackson
	Yes
	Yes
	Yes
	No
	Yes

	Rose
	Yes
	Yes
	No
	No
	Yes

	Kimmelman
	Yes
	Yes
	No**
	Yes
	Yes

	Withrow
	Yes
	Yes
	No
	No***
	Yes


*  = unless think case really about which remedy you get under the 4th.

** =  if only failure was to object to reliable evidence.   Consistent if just conceive of it as 6th Amend. claim w/o context, or believe there were other errors.

*** = unless have very expansive notion of process.  Claim litigated fully.

C.  “New Rules” (Teague, Terry Williams)

· background to Teague
· used to have full retroactivity

· Warren court:  after Miranda and Mapp, concern will have to re-try all cases:

· ( Stovall multifactor test as to whether new rule should be retroactive:  1) purpose of new rule; 2) reliance of the state; 3) effect on administration of justice.

· Harlan’s view:  adopted in Teague and Griffith
· 1) full retroactively when cases pending (non-final)

· 2) no retroactivity when judgment final at time of new rule (including habeas)

· Teague v. Lane (1989) – considers whether “new rules” may be applied on habeas.  

· held:  new constitutional rules do not apply to cases which are final when new rule announced, i.e., retroactively on habeas review, UNLESS:

· 1) punishes now constitutionally-protected conduct;

· eg, sodomy conviction could challenge based on Lawerence.
· 2) procedure implicates “fundamental fairness” of the trial and implicate guilt/innocence.
· “new rule” = (1) “breaks new ground” (2) “result not dictated by precedent” (3) “imposes new obligation on the state”

· policies:
· 1) finality:  big cost, after, eg, Miranda, in having to re-try all cases based on confessions.
· 2) federalism/ comity:  unfair to undo conviction for not applying procedures of which it could not have been aware.
· case cannot be about treating similarly situated people the same (since fate depends on when judgment becomes final)
· instead about deterrence – making sure states follow the rules that apply at the time.
· Rmk:  new rules do apply to cases which are pending (in trial or on appeal) when new rule announced  (Griffith)

· political view:  attempt to rein in “rights revolution”
· Post–Teague clarifications

· Butler (1990) – expansive conception of “new rule”.

· Roberson goes down, saying no questioning once you ask for a lawyer, says that Edwards case is controlling.
· nonetheless, held to be a new rule, as Edwards didn’t particularly cover this instance.
· Rehnquist holds with respect state’s “reasonable, good-faith reliance on existing precedent”

· suggests new rule means anything susceptible to good-faith debate at the time.
· “primary conduction” exception – has some applications

· “fundamental fairness exception – never been used.
· AEDPA:  2254(d):
· “an application for a writ [of habeas] shall not be granted unless:
· (1) decision was contrary to, or involved unreasonable application of, clearly established federal law;
· (2) resulted in a decision based on unreasonable determination of facts.
· Friedman:  AEDPA passed as a way to help the court rein in habeas death penalty cases 

· Terry Willimas v. Taylor (2000) – clarifies impact of AEPDA on the standard of review.

· held:  AEDPA implies deferential review on habeas:
· 1) if “contrary to” = “opposite” of federal law ( correct the error
· i.e., review if state court simply got the law wrong.
· 2) if got law right, but incorrectly applied it ( correct only if application “unreasonable”
· “unreasonable” = objective standard.  Not simply “incorrect.”

· Stevens’ dissent
· would allow full, independent review. Statute just codified Teague.

· federal courts must follow the law.  Marbury.  Interprets statute to avoid what he sees as constitutional problem.  

D.  Procedural Default
· History:

· Daniels v. Allen (1953) – NC refuses to hear appeal because attorney missed deadline by a day.  Held that get no review on habeas when claim not heard in state court because you violated procedural rule.

· Black dissent:  unfair to give two bites of the apple o some, and none to others.

· Frankfurter dissents:  due process violation.

· Fay v. Noia (1963) – D convicted, sentenced to life, doesn’t appeal as would risk death penalty if did.  Makes habeas claim that confession coerced.

· held:  existence of an adequate and independent state ground (which would bar direct review under Fox Films) does not bar habeas.
· reason:  not an advisory opinion.  Can change the outcome by freeing him.

· would require “knowing and intentional relinquishment of right” to preclude review.  overruled by Skye progency.

· Wainwright v. Sykes (1977) – D fails to challenge admissibility of confession at trial.  On habeas, wishes to argue Miranda warning ineffective as he was drunk.

· held:  if fail to raise claims in state court due to procedural rule, no review on habeas unless “cause and prejudice” or “actual innocence”:
· cause and prejudice
· 1) “cause” for failure to object.  Three types:
· a) novel constitutional claims (Reed)
· eg, Reed  - claim raised on HC so new reasonable lawyer wouldn’t have raised it at trial.

· but Teague limits this

· b) ineffective assistance of counsel
(Murray v. Carrier)
· i.e., “it’s the lawyer’s fault”

· Murray – inadvertence by lawyer not enough.  must rise to 6th Amendment claim under Strickland.

· thus:  either want a really good lawyer (get it right the first time) or a  really bad one (so get ineffectice assistance claim)

· c) “external impediment” by state (Amadeo, Strickler)
· i.e., “it’s the state’s fault”

· eg, Amadeo – state deliberately concealed evidence needed to make claim.  Stickler – withheld information, even if no bad intent by govt.

· perception that objection “futile” not cause. (Engle)
· 2) “prejudice” to the outcome = “actual and substantial disadvantage” (Frady)

· actual innocence
· despite procedural default, can get habeas if probable that “actually innocent” (Murrary v. Carrier)
· though must have some constitutional claim, not just naked claim of innocence (Harrea v. Collins)
· Schlup –  “actual innocence” = “more likely than not that no reasonable juror would have convicted.”
· in death penalty sentencing, need more:  “no reasonable juror would have convicted.

E.  Exhaustion & Successive Petitions
· Exhaustion.  Basic Rules:
· § 2254(b)(1):  applicant must exhaust “any available” state procedures before habeas (Ex Parte Royall)
· but:  need not exhaust state collateral relief (Brown), clearly futile claims (Lynce), remedies no longer available, or “unduly burdensome or ineffective” remedies (Lynce)
· Rose v. Lundy (1982) – “total” exhaustion rule.  Can’t file “mixed petition” where some claims exhausted and some not.  Must either:
· i) eliminate not-exhausted claims (not smart, as successive application rules apply)
· ii) exhaust, then file all claims in one petition (optimal strategy)
· AEDPA Successive Petition Rules

· § 2244(b) when filing second petition,

· (1) if same claim as 1st ( barred

· (2) if “new claim”, barred unless:

· (A) “new rule” made retroactive
· (B) “ new facts” not previously discoverable despite due diligence AND probable “actual innocence”
· Also:  need approval 3 judge Circuit panel to file successive application.
· statute says not appealable, but court held rejection is appealable by writ to Supreme Court (Felker).
F.  Factfinding

· § 2254(d):  Two ways to get habeas:
· (1) “contrary to” or “unreasonable application” of law (Williams)
· (2) “unreasonable determination of facts”
· § 2244(e)(1) – presumption of correctness of state court factfinding
· § 2244(e)(2) – “New factfinding” on habeas only if:
· (A) “new rule” made retroactive under Teague
· (B) “ new facts” not previously discoverable despite due diligence AND probable “actual innocence”
G.  Friedman:  Habeas as Appeal

· Habeas has many features of an appeal:

· deference to factfinding

· procedural default:  must make claims below

· can only come once

· de novo review if law wrong

· but:  deference re: application of law to facts

· Brown as part of enforcement of Warren Court “rights revolution”

· Supreme Court recognizes it’s too busy to effectively police new rights on direct review, thus enlists the lower federal courts to do the job

· Explaining problems with theory:

· new factfinding:  need to protect against manipulation by state courts

· deference to application of law (Williams):  wrongly decided

· “actual innocence” exceptions:  serve a separate purpose.

VI.  Civil Rights Jurisdiction of Lower Federal Courts

A.  Section 1983 Actions (Home Telephone, Monroe)

· Home Telephone v. Los Angeles (1913) – P asserts 14th Amendment claim that state regulated monopoly rates so low to constitute a Taking.  LA asserts that there is no “state action” to trigger 14th Amendment until final judgment in state court.
· held:  “state action” = action “under color of state law” for purposes of the 14th.  No requirement that action be approved first in state court.

· reasoning:  prompt vindication of 14th Amendment rights, protect against abuse of power by state actors.
· § 1983:

· “any person who, under color of any statute, ordinance, regulation, custom, or usages of any State who causes…deprivation of rights…secured by the Constitution and laws…shall be liable”
· allows for money damages and attorneys’ fees, no jurisdictional amount.
· passed as part of KKK Act in 1871.
· Monroe v. Pape (1961) – Ps sue under 1983, claim that invasive search of home without warrant a deprivation of their Constitutional rights.
· held:  Any act by state officers under “badge of authority”—even unauthorized “isolated incidents”—are state actions that can be heard in federal court under 1983.

· thus statutory limit under 1983 coincides with Constitutional limit under 14th and Home Telephone.
· Purposes of 1983’s “supplemental remedy”:
· 1) overturn unconstitutional state laws (eg, Black codes)

· 2) to provide remedy where state law is inadequate

· state law available here—could sue in tort

· 3) to provide remedy where state law adequate in theory but not in practice
· Frankfurter’s dissent:
· case falls outside statute as one of unauthorized conduct.  Officers acting outside law and custom.  An “isolated incident” of misconduct does not provide 1983 remedy.  Can sue in tort.
· Harlan’s concurrence:
· distinction Frankfurter wishes to draw is between authorized and unauthorized conduct.  Clear former within 1983.  Why not the latter?
· Two possible reasons:
· 1)  State courts might down come down as hard on authorized action as the unauthorized.
· 2)  Constitutional violation is more serious if the state court action was authorized vs. unauthorized.
· finds neither reason convincing.
B.  Bivens Actions

· Bivens (1971) – Bivens alleges federal agent entered his home without warrant and detained him.  Case “arises under” 4th Amendment, but no federal statute providing a remedy or a cause of action.

· federal govt argues case should start in state court:

· suit in tort, federal authority defense, 4th Amendment response.

· under Tenn v. Davis, federal agents could remove.

· held:  Constitution provides implied remedy directly under the 4th Amendment.
· cases deal with suits against federal officers (since state officers covered under 1983), though if you believe case is constitutionally required, then you don’t need cases like Monroe.
· but:  federal officers will have “good faith” immunity.

· reasoning:  “essence of liberty” that right implies remedy.  Marbury.

· money damages can be awarded.

· two cases under which Bivens remedy won’t be implied (Carlson):
· 1) “special factors counseling hesitation” (Chappell, Stanley)
· eg, concern for the military.

· 2) Congress has provided an “alternative remedy” as a substitute.  Need only be “adequate” (Bush v. Lucas), not equal to Bivens.
· thus, need not be able to get damages.

· Initial Expansion
· Davis v. Passman (1979) – Congressional aide fired based on sex.  Court implied 5th Amendment equal protection remedy.
· Carlson v. Green (1980) – suit against prison officers under 8th Amendment for death of prisoner.  Implies remedy under 8th Amendment.
· holds hat FTCA (federal tort claims act) alternative remedy is not “sufficient” as don’t get: i) punitive damages; ii) jury trial.

· Modern Retrenchment
· Bush v. Lucas (1983) – fed. engineer gets demoted based on speech, claims 1st Amendment violation. Civil Service remedy available, but only gives reinstatement and back pay.

· Held: alternative remedy is “adequate”
· Schweiker v. Chilicky (1988) – denial of Social Security benefits, claim due process violation.  SSA provides back benefits, but not other damages.

· held; Congress has created alternative remedy that is adequate.
· Chappell (1983) – servicemen sue based on racial discrimination under 5th’s due process (backwards incorp. equal protection).  

· court again declines to create Const. remedy, implying that intra-military process is enough,  even though military justice system doesn’t provide any damages at all.

· court finds concern for military is “special factor”
· Stanley (1987) – serviceman sues as given LSD without his consent as an experiment.

· following Chappell, held “special factors” prevent creation of remedy.
· Meyer (1994) – Bivens actions only against US officials, not against the US itself or its agencies.
· here, couldn’t sue FSLIC, even though it had waived immunity, under due process + Bivens.
· Freidman reconciliation: if remedy in Constitution, why the exception?

· “special factors” – a political question like doctrine.

· “alternative remedy” – deference to Congress.

· using doctrine as way to limit rights expansion, while placing blame on Congress.

VII.  Allocating Cases Between State and Federal Courts
A.  The Parity Debate

· 0) Basic Rules:

· Constitution requires minimal diversity, statute (1441) requires complete diversity.
· Unincorporated entities take of the citizenship of each of thei members.
· 1) Traditional reasons to distrust the state courts v. federal courts:

· i) Bias (Federalist No. 81) – state courts will be less sympathetic to claims of federal right, favor in-state interests, parties.
· But:  Rose v. Giamatti – bias goes both ways.  Institutional rolke also imparts particular baises
· facts:  Comm’r Giamatti going to hold hearing on Rose’s gambling.  Rose sues MLB, Reds, and Comm’r under contractual clause guaranteeing neutral hearing.  Rose wins temporary injunction in state court.  Comm’r removes to federal, arguing state courts will be biased.
· should lose as there is no complete diversity:  MLB and Reds citizens of Ohio, as is Rose.
· but federal judge holds only party in interest is Comm’r, since MLB has no control of him (though he is their EE!).  Abuses fraudulent joinder doctrine to reach this result, arguably being bias to prevent bias.
· ii) Technical Competence (Neuborne) – federal judiciary a smaller, smarter, more elite group.  Get better clerks, more likely to get legal issues right.
· though unclear why smart judges are more likely to vindicate civil rights, Neuborne argues, in impact litigation, a strong opinion is essential.
· iii) “Psychological Set” (Neuborne) – see selves as part of an elite tradition (eg, Brown). 
· more receptive to Supreme Court pronouncements, 
· insulated from “cynicism-breeding” aspects of law (family, criminal).  
· A homogenous socioeconomic class versed in classical liberal thought.
· iv) More susceptible to Majoritarian Pressures (Neuborne, Fed. No. 81) – federal tenure if lifetime.  State judges are elected.
· especially relevant when suit is against the state government.
· 2) Challenging this view:

· i) The fundamental role of state courts (Bator, Hart) – state courts have (eg, federal defenses in criminal cases) an essential role in vindicating federal rights.
· role is more fundamental as their jurisdiction is not at the mercy of Congress.
· denigrating state courts a self-fulfilling prophecy.  Should be treated as partners, not servants.
· danger in putting all eggs in one basket (see, e.g., today’s conservative court)
· ii) Constitution is about structural as well as individual rights (Bator) – often, there are constitutional values on both sides of the case.
· eg, a First Amendment case.  Denying individual right may be affirming constitutional values of separation of powers and federalism.
· iii) Neuborne’s thesis tied to particular time, opposite may be true today (Rubenstein) – Essentially turns Neuborne’s arguments on their head in context of gay rights:
· being closer to family court issues increase sympathy to gay rights
· susceptibility to majoritarian pressures ( younger, more sympathetic judiciary

· following Supreme Court too closely can be detrimental when Court is limiting scope of rights (written after Romer, before Lawrence)

B.  The Anti-Injunction Act (Atlantic Coast, Mitchum)

· 28 USC § 2283 (The AIA):

· “ A court of the US may not grant an injunction to stay the proceedings in a State court except as…[The AIA exceptions]:
· 1) “expressly authorized by an Act of Congress”

· Mitchum test for “expressly authorized.”

· 2) where necessary “in aid of its jurisdiction”

· eg, “res exception” (Hagan v. Lucas):  when federal court has first assumed jurisdiction over a res, can enjoin conflicting state proceedings.
· 3) “to protect and effectuate is judgments”:
· eg, “relitigation exception” – when federal court has passed judgment, can enjoin a state court to respect the preclusive effect of its judgment.

· “its” means the same court.

· Atlantic Coast Line RR (1970)  - Court takes very narrow view of the AIA exceptions.  A federal court does not have the power to ignore 2283 “merely because those proceedings interference with a protected federal right”

· facts:  two adjacent yards, say A and B.  Union pickets at the yards.  RR sues in federal court for an injunction, loses, goes to state court and gets an injunction.  Case involving adjacent yard B, basically same dispute, goes to Supreme Court.  In Jacksonville Terminal, Sup. Ct. gives union right to picket.

· Now, citing the new precedent, union sues in state court re: yard A to lift the injunction, loses.  Union goes to federal court and gets injunction stopping state court.

· held:  no exceptions to AIA apply.  Only 2 and 3 at issue:

· “In aid of jurisdiction” essentially limited to “res” exception.

· In order to “protect and effectuate” fed. right to picket in the previous judgment:

· but in previous case, court rested case on Norris-LaGuardia Act.

· so it’s hard to make the case that the later injunction is to enforce this prior judgment, which really relies on the Supreme Court case.

· Mitchum v. Foster (1972) – federal courts can enjoin pending state court proceedings in § 1983 cases as “expressly authorized” exception to AIA.
· policy:  protect federal rights.  1983 created to impose federal judiciary between state officers and federal rights.  Monroe explained that 1983 was special “supplementary” remedy.
· “expressly authorized” = “whether an Act of Congress, clearly creating federal right or remedy, could be given its intended scope only by a stay of the state court proceeding.”
· 1) statute need not to expressly mention AIA;

· 2) statute doesn’t need not expressly refer to enjoining state proceeding;

· 3) BUT:  you need a specific federal right or remedy that could be frustrated without enjoining state court proceeding.

· facts:  state brings action to close adult bookstore.  State court issues an injunction stopping the store from operating.  Owner sues in federal court, alleging violation of 14th and 1st Amendment rights, under 1983 (citing Monroe v. Pape), which enjoins state court.

· owner counters that 1983 is express authorization that falls into 2283 exception.

· hard to reconcile with Atlantic
· unclear whether test is even met here, especially if you think a defense based on the federal right in state court is enough to vindicate the right.
· some justification for this in legislative history of 1948 amendments to AIA, which was meant to pre-Toucey law, which allowed judicially-created exceptions to AIA.

· Rmk:  broad Mitchum test not expanded in later law, which keeps AIA exceptions narrow.

C.  The Younger Doctrine

· Younger v. Harris (1971) – Federal courts will dismiss federal actions in the face of pending state criminal proceedings, and will not enjoin the state courts.
· facts:  Harris indicted on violation of CA Syndicalism Act.  Files a complaint in federal court, alleging 1st Amendment rights are being violated (and, indeed, act had already been held unconstitutional).  Asks for an injunction to stop state proceedings.

· declining to exercise the power they gave themselves in Mitchum, the Court decides that federal courts shall abstain based on i) federalism, ii) comity, and iii) equitable restraint grounds.
· reconciling Mitchum and Younger:

· increasing judicial power by allowing courts to decide which cases will get into federal court.  “We can, but we won’t (normally)”

· Redish’s critique: Younger amount to shirking of judicial duties Congress gave in 1983.

· as an equitable doctrine, judicially-crafted exceptions apply…

· The Younger Exceptions:  “immediate and irreparable harm” =
· i) “bad faith harassment” – used with some frequency.

· eg, Dombrowski – threats to enforce statutes not based seeking any valid convictions, instead used to chill conduct, harass, stop Civil Rights movement.

· ii) “patently and flagrantly unconstitutional” statutes – almost never used

· if the law in Younger is not flagrantly unconstitutional (here, they had already held in unconstitutional), nothing is.  Similarly in Trainer
· iii) waiver
· state can agree to allow federal courts to hear it (Ohio Bureau of Employment Servs.)

· iv) no “full and fair opportunity” to litigate in state forum
· When decisionmaker biased, case can’t be heard faily and effectively in the state forum, Younger restraint does not apply.  Gibson v. Berryhill.

· Younger’s Scope:
· 1) Younger applies when declaratory—as well as injunctive—relief is sought in federal court.  (Samuels)
· 2) Younger does not apply to common law money damages actions in federal court, though the court will stay the case until the state court reaches judgment.  Quakenbush.
· effectively a dismissal, since res judicata may bar the federal damages action once the state court decision becomes final.

· theory:  equitable abstention does not apply when federal remedy sought at law.

· 3) Younger applies to state civil proceedings, when—
· i) when “in aid of criminal proceeding” (Huffman), or in any civil enforcement action in which the state is a party. (Trainor)
· Trainor – civil suit by Illinois to recover funds allegedly obtained by welfare fraud triggers Younger abstention.
· Huffman – abstention in civil enforcement proceeding to abate the showing of obscene movies.

· ii) Younger can even apply to civil actions between individuals, when “important state interests” are implicated (Pennzoil v. Texaco)
· Pennzoil v. Texaco (1987) – Texas state court gives $11 billion verdict, have to post bond for this amount for an appeal.  Texaco sues in SDNY claiming bond provision—enough to bankrupt Texaco—violated Due Process
· Court holds Younger applies as important state interest in challenging unconstitutionality of state law and procedures of state courts.
· iii) Younger can apply to coercive state administrative proceedings “of a judicial nature.”  (Ohio Civil Rights Comm’n  v. Dayton Christian Schools)
· Ohio Civil Rights Comm’n – Younger applies when state administrative proceedings are coercive, and not remedial.

· case involved suit by state against school for firing of pregnant teacher, school claims 1st Amendment.
· cf. Patsy - § 1983 defendants need not exhaust state administrative remedies before bring federal action.  Relief there is remedial.

· Allegheny cases:  split in circuits over whether, if go to state agency to seek remedial remedy, case can then be heard in federal court, or whether federal court now must Younger abstain.
· 4) The requirement of a pending state action (Steffel):
· Steffel – federal courts are not required to abstain under Younger  when there is no pending state action, only a threatened one.
· facts:  two protestors, protesting Vietnam.  Asked to leave by the police, threatened will arrest, repeatedly.  A stops and leaves, B is arrested.

· A files for a declaratory judgment in federal court that he is allowed to protest under 1st Amend.

· held:  though B clearly cannot sue in federal court, under Younger, A can as this is no pending state proceeding.
· rationale:  prevent chilling activity
· Otherwise, A has to chose between forgoing his rights and declining to engage in the behavior, or intentionally flouting state law.

· Friedman view:  no enforcement interest for state wrt A, as A didn’t break the law.  
· Hicks v.  Miranda I – Younger applies when P bringing federal action is in privity with D in pending state proceeding.
· facts:  theater accused of breaking obscenity laws, some EEs indicted.  Theater owner (not indicted) sues in federal court.

· 1) privity point:  state enforcement interest applies to owners that are in privity with indicted EEs ( fed. ct. can’t hear the case under Younger.

· Hicks v. Miranda II – even if P files in federal court before any state proceeding, federal court must abstain under Younger once a state proceeding is initiated.
· 2) Steffel point:  Even if no indictment (against either owner or his EEs) when suit first brought, must abstain when state proceeding initiated, as there is now a state enforcement interest.

· Doran – even if identical issue being litigated in state court, so long as there is no pending state action against you or your agents, no Younger abstention.
· facts:  strip club law passed.  2 owners violate it, other owner does not, instead sues in federal court.  Indictment brought against the 2 owners.   Federal court need not abstain wrt 3rd owner, who did not break the law.

· problem with exploiting the “don’t break the law” principle:  ripeness may sometimes be difficult to satisfy.
D.  Abstention Doctrines:  Pullman, Thibodaux, administrative

· 1) Pullman abstention – abstention when there is i) an issue of unsettled state law; ii) the determination of which may avoid the necessity to decide the federal constitutional issue.
· Pullman (1941) (Frankfurter, J.) – Texas RR Comm’n makes rule that conductors (not black porters) must be in charge of sleeper cars.  Pullman claims 1) Comm’n didn’t have authority to make this rule under state law; ii) if valid, rule violates federal constitution.  Distrcit court’s decision to abstain and let state court decide the state issue upheld.

· rationales:
· i) constitutional avoidance.

· ii) avoid incorrect interpretations of unsettled state law

· “unsettled law”?
· Midkiff (1984) – state law must be uncertain and “susceptible” to an avoiding construction—not just a bare, unlikely possibility—for Pullman to be applicable.

· Baggett (1964) – the uncertainty must be such that the possible interpretation eliminates the need for the federal question to be considered.

· Harris County v. Moore – no Pullman abstention when state law issue is similar provision of state constitution.
· but if state constitutional provision unique, use of Pullman appropriate.  Askew v. Hargrave.

· 2) Thibodaux abstention – abstention in diversity cases involving “novel or unsettled” issues of  state law. 
· unlike Pullman, there is no avoidance rationale.  Simply the concern that will be deciding case on an “uncertain forecast” of state law

· facts:  takings case, issue was whether Louisiana municipalities had takings authority as a matter of state law to condemn public utility properties.

· County of Allegheny v. Mashuda (1959) – next use of Thibodaux abstention rejected.  Stewart reconciles the two cases:
· Stewart:  Thibodaux abstention only appropriate for broad legal issues.  Thibodaux was a broad question of state law that applies to many cases, thus less concern for bias.  No Thibodaux abstention for just an application of law to facts.
· make sense as we’d be less concerned about bias in a broad issue of state law.  State has to live with the rule in many cases.
· Thibodaux not widely used:

· seems in conflict with the basis for diversity jurisdiction, intent of Congress in the diversity jurisdiction statute.
· 3) Burford abstention – abstention so as not to interfere not interfere with the functioning of a unified state administrative scheme with centralized review.
· Burford v. Sun Oil (1943) – dispute over oil, federal jurisdiction based on diversity.  Texas has unified administrative scheme to handle such disputes.

· held:  abstention appropriate as matter of lower court discretion, deference to state scheme, regulatory interests, in rem like jurisdiction over res of oil

· interests:

· state interest in oil, coherent administrative scheme

· federal interest in preventing bias, important here as a fact-based inquiry.

· 4) Colorado River abstention
· Colorado River – similar to Burford, except dispute over Colorado water.  US sues in district court against users.

· Colorado has unified administrative scheme for these determinations, prevents conflicting judgments.

· held:  abstention allowed on “general” grounds.  

· Brennan’s abstention factors:

· 1) prevent duplicative litigation
· 2) convenience of the parties
· 3) a interest in one court having control of a res – prevent conflicting judgments.

· 4) McCarran Amendment – allowed US to be brought into state court these cases.
E.  Problems:  Preclusion & Double-Tracking

· 1) Preclusion (Allen v. McCurry)

· Allen v. McCurry (1983) – usual preclusion rules—look to applicable state law—apply in § 1983 cases so long as a “full and fair opportunity” to litigate in state court.

· result:  decision has the preclusive effect that it would be given in the rendering state.
· facts:  McCurry,  drug dealer, convicted in state criminal court.  Has 4th amendment claim against officers, but can’t bring habeas (under Stone).  Instead sues officers under § 1983.  District court rules for police, citing preclusion from state court.
· Friedman critique:
· 1) inconsistent with Monroe and Mitchum idea of “supplementary” 1983 remedy
· 2) undermines policy of 1983, interposing federal courts between state and citizens.
· congressional history would not have foreseen this as nonmutual issue preclusion did not then exist.
· 3) wrong as a matter of preclusion law (different context, strategy)
· Migra (1984) – usual preclusion rules apply in 1983 cases for claims that were not litigated but could have been brought.

· facts:  P fired, sues in state court under tort and contract, wins in state court.  Brings second action under 1983.  Federal claims weren’t raised, but could have been.  District court holds that bar applies.
· unlike McCurry, Migra voluntary in state court, so this is less troubling.
· follows Allen’s lead.  What Migra could have done:
· 1) litigated everything in state court.
· 2) gone to federal court first and bring all claims there.
· 3) double tracking and race to judgment.
· Tennessee v. Elliott –.state administrative proceedings have preclusive effect in 1983 actions (though not Title VII).
· facts:  state university EE fired, sues.  Available state administrative proceeding, which he doesn’t need to exhaust (Patsy), but he does, and he loses (finding of no discrimination).  Next sues in federal court under Title VII and 1983, and precluded wrt to the 1983 claims.
· makes sense under preclusion/ exhaustion principle since he chose to use the administrative proceedings.
· 2) Double Tracking (Pennhurst) – simultaneous state and federal suit with “race to judgment”
· Pennhurst (1984) – P sues state officers—who run institution for the mentally ill—alleging both federal constitutional and state law violations.
· held:  the 11th Amendment bars suits in federal court against state officers for violations of state law.
· suit based on federal claims OK under § 1983 and Ex Parte Young.
· options after Pennhurst:

· 1) sue in federal court and throw out state claims.
· 2) sue in state court with both claims (give up right to federal forum)
· 3) “split the suit” / “double tracking” – federal claims in federal court, state claims in state court.  Problem:  preclusion.
· federal court finishes first:  
· if you win, you have the injunction.
· if you lose, state claims weren’t raised.  Could sue later in state court, but issue preclusion may apply.
· state court finishes first:
· if you win, you have the injunction.
· but if you lose, then federal court claims are barred as they could have been raised in state court.
· so splitting the suit is dangerous.
· see also Kline v. Burke (1922) – No injunction for concurrently pending diversity suits.
· facts:  Party A sues B in fed. court., based on diversity.  B sues A in state court, and names non-diverse parties (which stops any removal).
· result:  same case in both systems, at the same time.  The federal court will not enjoin the state court proceeding, and a race to judgment ensues.
· Friedman:  double tracking is simply not a sensible way to accommodate state and federal interests.
F.  Solutions:  Certification, England
· 1) Certification – instead of abstaining under Pullman, the federal court asks the state Supreme Court to resolve the unsettled issue.
· procedures (Nash):

· decision to ask (as opposed to abstain) within federal court’s discretion

· decision to answer within the state high court’s discretion.

· Friedman:  allow state-to-federal certification.  

· advantages:  efficiency, vindicates both federal and state interests

· disadvantage:  state court doesn’t have to answer the question.

· has replaced much of abstention, due to its advantages.

· 2) the England procedure:  when federal court Pullman abstains, party forced into state court can expressly reserve the litigation of their federal claims for federal courts.
· under Windsor, you must apprise the state court of the federal questions motivating the Pullman abstention.
· but, the problem is that, if the state court decides them, preclusion would apply but for…
· England (1964) – if first properly invoke the jurisdiction of a federal court, who abstains, then are bound by the state court resolution only if you sought a resolution there.
· thus, preclusion does not apply, even if the state court decides the federal issue, so long as:

· i) you make the England reservation on the record; and 

· ii) don’t seek a “complete and final adjudication” of the federal issues in state courts.

· BUT:  San Remo – no role for England reservation, and so preclusion applies, when P forced to make Takings claim initially in state court due to Williamson County.
· facts:  hotel owners want renovation hotel.  Owner mistakenly reports that hotel was residential.  Owner, to avoid tax on converting hotel, sues.
· San Remo Ps have three claims:
· 1) misclassified under state law
· 2) tax is facially unconstitutional under both Constitutions
· 3) a Takings claim under both Constitutions
· file state suit that says a) you misclassified my place; and b) this is an unconstitutional.
· sue in federal court that i) statute unconstitutional, ii) this is a Taking
· district court holds unripe under Williamson.
· on appeal, invoke Pullman and fed. court abstains.
· sue again in state court, lose.  But expressly reserve their federal claims.  Make California Takings claim (though this is coterminous with Fed. Const.)
· go back to federal court, they want to raise:
· i) tax in unconstitutional  under fed. constitutions
· Court holds they didn’t raise this in state court, and could have.
· but clear that Williamson forced them to bring one claim in state court as a ripeness requirement.
· ii) Takings claim under fed.
· district court rules against them on preclusion grounds.  Holds they went too far in state court (can’t seek state determination of federal issues if want to use England).
· dilemma:  it’s unripe until you sue, but once you sue, issue preclusion is likely to stop you.
· seems unfair, since they only raised the State Const. claim.  They were very clear that they were reserving the Fed. const. claim.  Fact that two are co-terminus is incidental.
· since Williamson county forces you into state court, it seems unfair not to allow a person to use England to reserve all their other claims
· Friedman reading:  case is really about the fact that they went too far.
· How far England?  After San Remo, when does it apply?

· why should there be England as an option in Pullman, but not Williamson, Migra or even Mitchum?
· prior to San Remo, some lower fed. court cases allowed them in these situations.
· Readings of England:

· 1) Friedman:  it should work all the time there are federal and state interests.
· 2) Involuntariness:  only works when you are forced into state court. 
· would cover Mitchum and half of San Remo (part forced in under Williamson), but not Migra
· 3) only works when you start in federal court and are sent over
· McCurry footnote suggests this reading.  Would cover San Remo if they did it differently, but not Mitchum or Migra.
· ought it to matter that they didn’t start in fed. court in Migra?
· maybe the issue should be whether you could have started in federal court.
· 4) only works in Pullman abstention
· but why not San Remo?, which abstained partly on Pullman.
G.  Friedman:  Multijurisdictional Theory & Interest Analysis

· 1) Interest Analysis.  Two types:
· 1) legal interest:  desire to have own law interpreted correctly.  Final authority as to state/ federal law should rest with highest state/ federal court.
· strong legal interest when law unsettled (eg, Pullman), less if law clear.
· 2) enforcement interest:  sovereignty entails need to effectively punish violations of law.
· strong state enforcement interest in criminal/ civil enforcement ( Younger
· federal interests vindicated on habeas, direct review.
· Examples:
· McCurry
· state enforcement interest vindicated through Younger (if had brought 1983 while on trial).  Federal interest goes un-vindicated because Stone prevents review on habeas, and preclusion prevents 1983.

· Steffel 

· as didn’t break the law/ no pending proceeding ( no state enforcement interest, only federal enforcement interest ( no Younger dismissal.

· Younger
· after Harris’s trial (not enjoined as state enforcement interest), federal interest vindicated on habeas.  Will be released, as law unconstitutional, under primary conduct Teague exception.

· 2) Friedman Principles of Allocation

· a) express Congressional intent – if statute directly on point, case should go in federal court. 
· b) “don’t break the law”

· breaking the law triggers state enforcement interests, and commencement of any state criminal, civil enforcement, or coercive administrative action will trigger Younger.
· c) the preclusion/ exhaustion principle

· if required to exhaust remedies ( no preclusion
· eg, habeas.  Involuntary plaintiff.  But:  McCurry.

· if not required to exhaust remedies ( preclusion

· eg, Migra.  A voluntary plaintiff.
· d) due process backstop

· if state court fails to offer “full and fair” opportunity to hear federal claim, can still get into federal court.
· 3) Multijurisdictional Solutions

· instead of either-or allocation, why not use both state and federal courts when both state and federal interests are implicated.
· existing “Both” solutions:
· 1) direct review of highest state court decisions by Supreme Court
· 2) habeas:  collateral review of state judgments by federal courts
· 3) certification:  vindicates legal interest of state court and enforcement interests of federal court
· 4) Pullman + England – vindicate strong state legal interest, while still vindicating federal enforcement interest (with England reservation)
· hypothetical “both” solutions:
· 1) state-to-federal certification
· eg, when unsettled issue of federal law arises in state criminal proceeding
· direct review can vindicate some federal interest, as can habeas
· 2) collateral review for state civil enforcement:
· only get habeas if “in custody”
· 4) assessing the current state of affairs:  how are cases with both state and federal interests treated?
· 1) start in federal court:
· if state legal interest ( Pullman + England or certification. 
· state gets to hear state claims, federal court federal claims.  Both interests vindicated.
· if state enforcement interest ( Younger.
· federal enforcement interest vindicated by direct review, habeas.
· problems:  Migra.  Want to be able to have state and federal claims heard.
· suing first in state court won’t work, as no England procedure to reserve federal claims so preclusion doesn’t apply
· suing in federal court first won’t work, as can’t have state claims heard, statutes of limitations/ issue preclusion may bar later suit in state court.
· double tracking leads to arbitrary result.
· 2) start in state court
· criminal cases:  federal interests vindicated through habeas
· problems:  Stone – no habeas for 4th
· problems:  Teague – no new law
· problems:  McCurry – preclusion will prevent later 1983 claim.
· civil cases:
· Mitchum – case would be abstained under Younger.  Can’t get habeas, as in criminal cases as not in custody.  Can’t England reserve.
· Mottley – no federal defense removal, direct review not enough.
· Pennhurst – federal court won’t hear state claims, and can’t England  reserve if bring state claims in state court.  Double tracking leads to arbitrary result.
· San Remo – have to go to state court first on Takings claim.  Aren’t able to England reserve, so federal interest unvindicated.
Vindicating the Federal Interests

	
	Broke Law (Younger abstain)
	Didn’t Break Law (no Younger)

	Criminal 
	Habeas, direct review
	Get into fed. court (state interest vindicated through certification, Pullman)

	Civil
	Federal interest not vindicated.  The Mitchum problem.
	Get into fed. court (state interest vindicated through certification, Pullman)


VIII .  11th Amendment & Immunities
A.  11th Amendment & State Sovereign Immunity
· History
· Chisholm (1793) – SC citizen sues Georgia on debt claim (assumpsit).  Suit based on citizenship, not federal question.  

· SC cites plain language of Art. III, GA argues correct meaning is that is only gives right to sue, not to bed sued.

· Case allowed, semi-uproar, Congress acts…

· The 11th Amendment
· “The judicial power of the United States shall not be construed to extend to any suit in law or equity, commenced or prosecuted against a State by citizens of another State, or by [aliens]”
· Cohen v. VA (1821) – VA sues some of its citizens in its our coutrs, case reached Supreme Court on direct review.

· held:  the 11th Amendment does not restrain the appeallte jurisdiction of the Supreme Court, i.e., a state can be made a defendant in error on direct review.
· Supremacy.

· Hans v. Louisiana (1890) – LA citizen sues the state, raising federal claims.

· held:  State cannot be sued in federal court without its consent, even in federal question cases.
· reasoning:
· 1) Iredell’s Chisholm dissent
· adopted as law

· 2) imaginative Art. III reconstruction
· takes 11th as re-enacting proper original understanding of Art III.

· Rationales of State Sovereign Immunity
· 1) Sovereignty gives states power to act, only accountable to polity

· 2) damages:  making state pay takes public funds

· 3) “essence of sovereignty” not to be sued

· 4) part of “our federalism.”
· Suing state officials
· Ex Parte Young (1908) – RR objects to MN law.  Sues Young, state attorney general, in federal court, gets an injunction under 14th Amendment.  Young enforces law anyway, violating injunction.

· held:  suit can be brought against state officers despite the 11th Amendment.
· rationale:

· need to vindicate federal rights.
· 14th Amendment interest in interposing federal government between the states and the people—accommodating both 11th and 14th.

· Harlan, dissenting:
· this distinction—between state and state officers—empty formalism

· suit is against Young solely in his capacity as AG.  Effectively an injunction against the state.

· Edleman v. Jordan (1974) – Ps sue state officers, alleging flaws in the way Aged, Blind, & Disabled program administered under federal law and 14th Amendment.

· held:  retrospective relief against a state officer (eg, damages) is barred by the 11th.  Can only get prospective relief (eg, injunctions).
· policy:

· seems to under-deter the states:  can violate all they want, worst that happens is they’ll be told to stop.

· can be justified by:

· 1) don’t deter states from governing under threat of litigation

· 2) comity

· 3) budgeting – can’t plan for it.

· Post-Reconstruction Bond cases:  perplexing
· Jumel (1883) – state officer is sued to require them to tax to pay off their bond obligations, held not allowed.

· Virginia Coupon Cases (1885) – VA holds that bonds, formerly valid for taxes, no longer valid.  State officers start collecting back taxes personally (seizing property), get sued.  Supreme Court holds this is OK.

· In re Ayers (1887) – VA allows state officers to sue to collect taxes, in which coupons are considered prime facie invalid.  Taxpayers sue for injunction in federal court,  Supreme Court holds that 11th Amend. bars the suit.

· How to reconcile?

· 1) book suggests a tort-contract distinction:  tort is personal against the officer, whereas contract claim in about the state.

· 2) maybe a concern about due process
· more troubling to just let state officials violate rights, as opposed to allowing them to do so in court.

· 3) an executive-legislature distinction

· can force the executive (coupon cases) to do something

· forcing the legislature is tougher:  forcing the state to impose a tax is difficult, more of a commandeering concern.

· prospective/ retrospective distinction:
· MIliken II – first Miliken held no deseg across county lines.

· injunction forcing prospective damages is allowed

· ie, distribution of money in accordance with Court’s ruling

· Quern  - “notice relief” OK.  Court can give Ps notice of their administrative remedies

· this is “ancillary” to the injunction, and so OK even though retrospective, may lead to damages.

· Hutto – attorney’s fees ancillary to injunction allowed.

· Greene – notice relief without an injunction not OK.

· Congressional Abrogation & Modern Doctrine
· Seminole v. Florida (1996) – US law gave states obligation to negotiate with tribes in good faith to allow gambling on their lands.  Tribes given right to sue in federal court if states don’t negotiate, and do so here.

· held1:  Congress cannot abrogate state sovereign immunity under its Article I powers, only under the 14th Amendment (Fitzpatrick)
· Union Gas, which allowed abrogation under the Commerce Clause, is overruled.  Similar abrogation under the Indian Commerce Clause not allowed in the instant case.

· 14th is different from other powers in that it post-dates the 11th Amendment (the “temporal argument”).

· held2:  can’t use Ex Parte Young to get injunction against governor, as would interfere with Congress’s remedial scheme

· Ex Parte Young remedy typically allowed in this type of situation, but court doesn’t wish to infer it because of detailed scheme
· Stevens’ dissent:
· Hans a matter of federal common law, which Congress can override.

· Souter’s dissent
· proper understanding of 11th is simply that repeals a part of Art III diversity based on citizenship, but leaves federal question grant untouched.  

· Hans is wrongly decided.

· at the least, should imply EPY remedy.

· Alden v. Maine (1999) – Congress cannot abrogate immunity of the states, even in the state courts.
· Kennedy majority opinion:

· state sovereign immunity about more than 11th, but derives from constitutional structure and history.
· finds support in history and common law practice

· Souter’s dissent:

· traditional common law sovereignty limited to when sovereign the source of the law at issue.
· 11th doesn’t apply as only applies in diversity.

· Allowable abrogation under the 14th Amendment:
· problem:  Boerne 
· held Congress has the power to enforce the 14th, but can’t affect the scope of the 14th itself.  Rejects Religious Freedom Restoration Act.
· Kimel – “congruence and proportionality” test:  
· for Congress to impose a liability on the states under the 14th, it has to be congruent and proportional to the injury the states are causing.
· thus, Congress has to make a sufficient showing that the states are being bad actors to justify the abrogation and thus the remedy against them.
· finding not enough evidence, no proportionality
· US v. Morrison – VAWA allowed private remedies in federal court.  Held this cause of action outside the 14th because not proportional.
· Garrett – abrogation under Title I of the ADA (disability act) not proportional, so can’t abrogate.
· abrogation upheld as “sufficient” record:
· Hibbs – Family Medical Leave Act abrogation, creating damages remedy against the state under 14th, upheld (theory is gender discrimination).
· may be because court more comfortable with traditional suspect class, Rehnquist’s daughter, or political restraints.
· Tenn. v. Lane – suit against Tennessee under Title II (“public accommodation”) of ADA (Americans with Disabilities Act).
· Ways to vindicate Rights post–Alden
· 1)  Congress can abrogate state immunity under section 5 of the 14th Amendment (Fitzpatrick)
· abrogation must be “congruent and proportional” (Kimel)

· 2) Suit against state officers for injunctions (Ex Parte Young)
· but:  can’t get damages or other prospective relief (Edelman)

· 3) Suits by the United States
· Congress can give US authority to sue (US v. Mississippi)
· statutes can create qui tam actions where individual sues under name of the US
· 4) Consent by the State
· But:  must be truly “voluntary”, can’t induce “constructive consent” (Florida Prepaid)

· 5) Waiver – state can waive based on litigation behavior
· Lapides – removal from state to federal court a waiver.
· 6) Suit by a State
· a) state can sue another state (Kansas v. Colorado), in Sup. Ct. original jur.

· b) state can be sued in the state courts of other states (Nevada v. Hall)

· but will rarely have personal jurisdiction.
· Theories of the 11th Amendment
· 1) 11th Amendment only applies to diversity cases (Souter)
· Souter’s view in Seminole and Alden
· 2) 11th as written – applies another to citizens of another state against a state, not a state against its own citizens

· 3) representing broader notion of “state sovereign immunity” (Kennedy)
· immunity derives from history, structure of Constitution, not text of the 11th.

· immunity essential part of sovereignty states did not cede at founding.

· 4) before Alden:  a forum allocation device
· 11th prevented suits in federal court, but states court still be sued in their own courts.

· state interest in not being commandeered vindicated, federal interest vindicated on direct review.

B.  Official & Municipal Liability

1.  Official Immunity
· Rmk:  official immunities apply both against state officers (in 1983 + EPY actions) and against federal officiers (in Bivens actions)

· source of law for Bivens is federal common law

· source of law in 1983:  immunities at time of enactment 

· policy of immunities:
· 1) don’t “chill” (over-deter) official behavior
· worried about frivolous lawsuits, people avoiding entering public service

· 2) avoid distractions for state officials (eg, Clinton v. Jones)
· BUT:  want to vindicate constitutional  rights
· two kinds of immunity (Harlow v. Fitzgerald (1982))
· 1) absolute immunity – no claims entertained if within scope of authority
· a) the President:  abosulte immunity for acts within “outer perimeter” of duty (Nixon v. Fitzgerald)

· allow highest levels of government to function.

· Rmk:  some President aides in “sensitive areas” may get absolute, but most get only qualified (Harlow).

· b) legislators and legislative aides:  immunity for “legislative acts” (Tenny v. Brandhove)

· derives from “speech and Debate” clause.  Allowing high-level government to function.

· c) judges:  absolute immunity for “judicial acts” (Stump)

· allow independent judicial decisionmaking, already have appeals, prevent frivolous suits.

· d) prosecutors:  absolute immunity for prosecutorial role (though not investigatory role) (Imbler)

· prevent frivolous suits, already have appeals.

· 2) qualified immunity – “good faith” immunity for actions that do not violate “clearly established” rights. (Harlow)
· applies to police, presidential aides and Cabinet (Harlow and Butz), any other officials who don’t get absolute immunity.

· “clearly established” = lawlessness apparent in light of preexisting law (Hope v. Pelzer)
· Supreme Court case on point will do;  split in authority will mean immunity applies.  Gray ground in between.

· Rmks:

· suing officers in official v. personal capacity
· official – govt real party in interest, but can only get injunctions (Edelman)

· use when want injunctive relief

· personal – can get damages, but only out of officer’s own pocket

· the state typically indemnifies

· immunities will apply in either case

· FTCA:  provides exclusive remedy for state tort claims against federal officials.

2.  Municipal Immunity

· Monell (1978) – municipality is liable for acts of officers if following official “policy or custom”
· no respondeat superior liability.
· “policy or custom” (Pembnaur, Praprotnik) – need not be written rule. if official has policymaking authority under state law, his orders are enough.
· Owen v. City of Independence (1980) - municipalities do not have good faith immunity
· Harris (1989) – suit allowed against municipality for “failure to train”
· Example:

· Tenn v. Garner – can’t shoot fleeing subjects.  Before this, law unclear.

· hypo1:  Garner has not been decided, and municipality has no policy.  Fleeing felon shot.  Who can be sued?

· not the municipality, nor the state, nor the officer ( remedial gap.
· no other situations where such a gap exists.

· some advocate respondeat superior liability on these grounds

· hypo2:  no policy, but chief of police instructs all officers to shoot.

· counts as “custom” because chief of police has policymaking authority

	
	Clear Rule from SCOTUS
	Not Clear Rule (eg, before Garner)

	Individual 
	Yes – no qualified immunity
	No – qualified immunity applies

	State
	No (sovereign immunity)
	No (sovereign immunity)

	Municipality
	Yes – if official policy or custom (Monnell)
	Yes – if official policy or custom (Owen)


IX.  The Dialogue & Jurisdiction Stripping
A.  The Case Law
· Sheldon v. Sill (1850) – Congress’s “ordain and establish” power implies the power to define the jurisdiction of the lower federal courts.
· facts:  Congress passed law that could only sue in federal courts if diversity if original bond contract was diverse (i.e., can’t create diversity through assignment).

· rationale:  Congress need not create the lower federal courts under the Constitution.  Article III defines the outer limit of the jurisdiction that can be given to them, but Congress can limit their jurisdiction as it likes, or not create them at all.


· historical evidence:

· Madisonian Compromise

· no federal question jurisdiction until 1875.

· Ex Parte McCardle (1869) – The Exceptions Clause gives Congress the power to regulate the jurisdiction of the Supreme Court.
· facts:  Vicksburg Times editor sued for his editorials under military rule.  Filed habeas petition, alleging 1st Amendment claims, denied by Circuit, but on appeal to Supreme Court.  While on appeal, Congress takes away the Supreme Court’s jurisdiction.

· rationale:  unlike the lower federal courts, the jurisdiction of the Supreme Court is defined in the Constitution.  However, “Exceptions and Regulations” may be made by Congress.

· historical evidence:  

· until 1914, Supreme Court only had jurisdiction over denials of federal rights from the state’s highest courts.

· Marbury read Exceptions as no allowing a transfer from original jur to appellate jur, so the clause must have some meaning.

· Klein (1871) – Congress cannot use Exceptions power as a “means to end”, i.e., to lay down a “rule of decision”
· facts:  Johnson grants pardons to Southerners to restore Union.  People with pardons sue to recover property.  Congress, radical republicans, passes law that taking pardon was conclusive proof of disloyalty, and court should dismiss case for jurisdiction.

· case susceptible to many interpretations.

· The Strong Congressional Control Argument
· power over the jurisdiction of the lower federal courts (Sheldon) + power over the Supreme Court’s jurisdiction (McCardle) ( power to remove any class of cases, or all cases, from the federal court.

· Possible Limits:
· 1) External Limits:  Due Process, Equal Protection.

· a) Due Process alternatives available must meet minimal standards

· cf. Marbury – no right without remedy.

· b) Equal Protection:  couldn’t jurisdiction strip, eg, all cases with women plaintiffs.

· 2)  Internal Limits (in Art. III):

· a) Exceptions ( can’t eliminate Sup. Ct’s “essential role (Hart)
· b) Amar, other theories
· c) the Klein principle
· Dialogue Cases:
· A) Examples of Congressional control over remedies, without denying any effective remedy.
· Yakus – Congress, in WWII, under Emergency Price Control Act (which froze prices), took jurisdiction over challenges to  particular prices set from federal courts and vested it in the admin agency, with review in a special court (the Emergency Court).

· Yakus didn’t go before the agency first, and instead just broke the law.  Then a criminal suit was brought against them.  And when they got prosecuted, they wanted to challenge both price set and the Act itself as a defense

· govt argues that validity of price could only be challenged under the given procedure.



· Held:  Ds can be barred from raising the defense against the particular price, though construes act to allow challenge on the Act itself.
· Cary v. Curtis – Congress’s jurisdictional power creates control over particular remedies, but can’t take away any possibility of an effective remedy (Marbury)
· Congress withdraws the traditional right of action against collector of customs.  Court finds itself in a dilemma:

· on the one hand, there a right to a remedy under Marbury.

· on the other, Congress has control of jurisdiction, and state has sovereign immunity

· Justice Daniel avoids the dilemma but noting that Congress has not violated Marbury as has not eliminated all remedies:
· Congress can make you follow particular procedures to protect your rights:  “men must turn square corners when dealing with the govt” (Holmes).  but there remained places where remedy could be sought.

· Collins v. Reich – can tell people to pay their taxes, holding out an ex post option to challenge them, and then later deny them the remedy.
· can’t bait-and-switch:  give an ex ante remedy, or and ex post remedy.   Must be some remedy.
· B) Other Cases
· Crowell v. Benson – you have to have an Art. III court to decide questions of law, and constitutional (fundamental) or jurisdictional facts.  

· facts:  US sets up worker’s compensation scheme.  Knudsen (EE) sues Benson (ER) in admin court.  Knudsen wins.  Award is then sought to be enforced.  ER sues Commissioner of agency (Crowell) in fed. court.

· Benson’s claim:  wants more process—new court, jury, etc.  Claims Knudsen is not his EE.

· Reason why Hart treats this as a defendant case:  the ensuing enforcement action will be US v. Benson, and Benson will make the same claims, and Us will cite Yakus and say you had your chance.

· thus, plaintiffs who are going to be enforcement Ds should be treated as Ds because res judicata will bind them.
· thus, when the govt is going to use courts to stop on rights, you will get into court

· cf. cases where govt uses executive power to stomp on rights, you need to be a plaintiff to vindicate

· Ex Parte Merrymen – President can’t suspend the writ on its own, without Congress
· example of signaling by Taney.  Federal troops arrest agitators in Baltimore.  Merryman applies for writ to Taney, which is granted.  Taney can’t effectuate his ruling, but issues it in defiance anyway.
B.  Hart’s “Dialogue” & Other Theories
1.  The “Dialogue”
· 1) Hart’s postulate:  One always has access to a constitutional court to rule on:  1) claims of entitlement/ sufficiency to judicial process; and 2) claims that rights are violated and not vindicated.
· This is not a right any particular remedy, or any particular court, but you have a right to some remedy, somewhere.
· Power over jur gives Congress control over the form of remedy (Yakus, Cary v. Curtis), but can’t take away all remedies.

· stating the postulate, of course, harder that proving it.

· 2) Initial Inquiries:
· a) Do you have a right to proceed initially in a federal court?

· No.  Sheldon.  Madisonian compromise.

· b) Do you have a right to proceed or be proceedings against in an one federal court vs. another (D. NY v. D. NJ)?

· for criminal defendants:   have to be tried in district where crime occurred.

· for civil plaintiffs:  Congress has plenary powers.

· for civil defendants:  personal jurisdiction provides a limit.

· c) Do you have a right to be in an Art III court vs. an Art I court?

· criminal defendants have right to Art III court.

· for others, depends on nature of right asserted, and availability of review in constitutional court (Art III or state ct) (Crowell v. Benson).

· public rights (against govt):  more constraints on availability of Art III courts.

· private rights (against another person, common law):  greater right to an Art III court 

· reasons:  history, sovereign immunity.

· 3)  Proving the Postulate:
· I) First,  divide the world into Ds (and people who will become Ds) and plaintiffs. Jurisdiction-stripping can only hurt the rights of plaintiffs:

· Ds, by definition, get in the door and are already in the court.  The judge is bound by the constitution.  Will use power to hold invalid jurisdictional limitation if needed, or just let the D go.

· Thus Ds—and people who will become defendants (eg, Crowell)—aren’t a concern.  Can’t be hurt by a denial of jur.  Can only be harmed once they get into court, and once they are in the court, they have opportunity to be heard.  They can get into the door.

· examples:

· in Yakus, if court didn’t think that the limitation on jur was constitutional, court can either:

· i) rule the limitation unconstitutional, or 

· ii) not put the D in jail as the court has no jur.

· II)  What rights do Ds get?
· a) civil Ds:   you have a right to review of i) questions of law, and ii) challenge to the sufficiency of the evidence—must be adjudicated in a constitutional court.
· Crowell – you have to have an Art. III court to review questions of law de novo, [and constitutional or jurisdictional facts]
· last holding not considered good law anymore/

· Yakus – govt can set up scheme where you can be tried criminally and not be able to raise your defenses, so long as there is another procedure available in which to raise the defenses.
· BUT:  govt can vest factfinding in another body.  But you get review for errors of law and sufficiency of evidence in fed courts.

· b) criminal defendants:  as much as civil Ds above, plus more:  need a jury, trial where crime occurred, etc.

· induction cases present soe problem here.
· But generally the rule today is that you are able to raise your defenses in a criminal proceeding.

· Eg, Mendoza-Lopez – criminal prosecution for being deported and then re-entering.  Objects that criminal liability being determined on administrative agency, should be allowed to raise his defenses in front of constitutional court.

· Court says yes, saying Yakus only OK as it was an extreme emergency.

· III)  Plaintiffs rights are more complicated, as they need to get in the door.  There are three categories of plaintiffs to consider:

· 1) private rights plaintiffs (eg, tort suit)

· eg, you have cause of action against another person, and Congress strips court of right to hear it.

· Portal-to-Portal case (Betaglia):  Congress gave 1.5 time overtime rights in FLSA.  Court holds preliminary work prep counts ( flood of suits.  Congress acts to eliminate this liability.

· Congress law said a) court got it wrong, and b) courts don’t have jur to hear these cases.

· This passed scrutiny because Congress eliminated the rights.  

· Betaglia court has to look first to see if right extinguished.

· see also Schor – in turn for giving new cause of action against brokers, have to submit to lesser procedures.  Held valid.

· 2) plaintiffs against govt with no coercion (eg, benefits)

· today, under Matthews, people have rights to some process.

· Hart says these people are not entitled to much process.

· 3) plaintiffs trying to oppose govt coercion (eg, habeas)

· entitled to the most process due to strong liberty interest.

· immigration law cases, detainee cases, have to be distinguished, see Problems, infra.

· Point:  In all cases, though what process is due depends on nature of the P’s right, courts always have the right to decide whether process was satisfied (and thus no violation of postulate)

· Thus, Ps and Ds will get review of 1) questions of law, and 2) sufficiency of the evidence in a constitutional court. 
· maybe more fact review in i) criminal Ds; ii) class 3 plaintiffs.  
· IV)  General jurisdiction:  How plaintiffs get in the door. 
· Hart argues that in these cases, constitutional courts must and do fall back on their grant of general jurisdiction
· general grants in federal court:  1331, All Writs Act, habeas.

· 4)  Problem Areas:
· A) Jurisdiction Stripping – what if Congress stripped jurisdiction of both lower federal and Supreme Court?

· 1) Courts will fall back on their general grants of jurisdiction, and Congress can’t use Exceptions to eliminate Supreme Court’s “essential role”
· relies on plain meaning of “Exceptions”

· but what if Congress eliminates grants of general jurisdiction?

· 2) Hart thinks it is unlikely that Congress would remove general grants, because:
· i) two branches won’t gang up on the third

· though, the real danger is that they were gang up on a group of people:  immigrants, death row inmates, Muslims, etc.

· ii) government needs the courts for legitimacy

· 3) if Congress removed the grants, the Court should use every means of construction to avoid such a reading.

· require a “superclear statement” to repeal a grant of jurisdiction (eg, the Guantanamo cases)
· eg, Hamdan – interprets DTA and MCA to avoid stripping its jur.  Requires executive to get the support and approval of Congress.

· reasons:
· i) constitutional avoidance

· ii) maintain political check:  Congress can’t do this under the table.  Signal the public of violation.

· eg, Merrymen – Taney files opinion ordering the writ, knows he doesn’t have the power, but files opinion anyway.    Signals the public, who can vote them out. 

· 4)  Even if they do repeal them, there are limits
· eg,   St Cyr – Congress, at minimum, can’t repeal habeas as it existed in 1789 without suspending the writ.
· 5) Lastly, there is the backstop of the state courts. 

· The general jurisdiction of state courts cannot be removed.  State courts have primitive, plenary jurisdiction not within Congress’s power

· and state courts can’t  refuse to hear federal claims.  Testa.

· even if they do refuse, or manipulate, can take case up to Supreme Court on direct review.

· Two things Congress might do to limit Supreme Court role:

· if they like the way state courts are denying rights, Congress could make Exceptions to take ways jur (McCardle)

· but can’t negate “essential role”

· if they don’t, could try to force Supreme Court to take case and reverse or go a certain way.

· but can’t do this under Klein’s “rule of decision” principle.

· 6) Finally, if they try to take away the jurisdiction of state courts…
· state courts should refuse this limit as unconstitutional in the absence of a federal remedy.

· state courts would retain jurisdiction to inquire as to whether the jurisdiction strip was constitutional (since jur is primitive), and the answer would depend on whether there was still some forum.

· B) Sovereign Immunity:  can rights avoid any vindication through immunity doctrines?  Hart’s answers:

· a) can sue the sovereign’s officials (Ex Parte Young), municipalities.

· b) pragmatism:  govt has pressure on it that will force it to waive its immunity

· eg, have to waive immunity wrt contracts, or else no one will enter into contracts with them.

· c) politics:  “no govt can be immune from claims of justice and legal right”

· cynical view: this is just stirring rhetoric.

· C) Induction cases:
· Falbo – refuses induction, thrown in jail.  Wants to raise defense, but Congress stripped jur.  Court holds this is OK, as Falbo had procedure to challenge it, and instead broke the law.

· perhaps no longer good law after Mendoza-Lopez
· Estep – Court interprets Falbo as saying that his problem was that he didn’t exhaust his remedies.  Have to turn square corners.  Thus construed, no violation of fundamental postulate.

· D) Immigration Cases
· Wong Wing (1896) – Congress passes law that any Chinese person judged by executive entering unlawfully is sentenced to hard labor and then deported.  Wing Wong attempts to challenge.  

· Court exercises jur, voids scheme, and releases him from imprisonment (without prejudice to deportation proceeding).

· Comports with Hart’s view.

· Ng Fung Ho (1922) – as-applied challenge to deportation scheme.  Argues did not get due process for determination of citizenship.  Court uses general jur to give Art. III process for citizenship determination.

· BUT:  Law today:

· if govt tries to deport you, you are entitled to some review before Art. III court (Ng Fung Ho)

· But, if you are seeking admission to the US, you are only due whatever process Congress decides to give you (Knauff)

· ( infamous case:  Mezei – resident of 25 years, goes to Europe to visit mother, returns, detains at Ellis Island.  Govt claims he’s a security threat.  Sues for his release and loses.  Court holds that whatever Congress gives is what process is due.

· Hart sharply criticizes this.  The Court’s fundamental role is to determine what process is due.  Marbury. Can’t abdicate to Congress.

· E)  Tarble
· The case is a hole in Hart’s theory.  Since Tarble and McClung limit the injunctive power of the state courts—no mandamus or habeas against federal officers—hard to rely on state courts as fundamental guarantors of rights

2.  Other Models:  Weschler, Amar, Eiseberg, Redish, Friedman
Strongest  -----------  Congressional Power to Strip Jurisdiction --------------Weakest
Wechsler     

Hart

Eisenberg
Amar
  Calabresi 
Story

· 1) Wechsler – anything goes.  Exceptions clause has no limit:  Congress can strip both lower (Sheldon) and Supreme (McCardle), as much as they like  .

· counters:  

· language:  (“exceptions, & under such regulations) + “shall be vested in one Supreme court” don’t imply such plenary power.

· no Supremacy:  Supreme Court not really supreme, loses power to control state courts.

· loss of uniformity:  Supreme Court loses role in unifying law.

· 2) Hart – Exceptions allowed, but can’t violate “essential role” of Supreme Court.
· “essential role” solves a lot of problems of Wechsler:  can’t eliminate uniformity, Supremacy.

· counters:
· “essential” role is vague

· puts a lot of weight on Supreme Court’s direct review role, when we know it doesn’t have the resources to handle all these cases.

· 3) Redish – in Hart camp, can make exceptions, but would overrule Tarble to eliminate that hole.

· 4) Eisenberg – pragmatic view:  interpret Art III in light of changing realities.
· particularly after Civil War, lower courts invested with a critical role in vindication of rights (eg, habeas in Brown, 1983 in Monroe).

· Lower federal courts play more essential role in vindication of rights today, maybe should be some limits on Congressional control today.

· 5) Amar – Art. III says judicial power shall  be vested in federal courts.  Some of the categories say “shall…all”.  These categories (eg, fed ?, admiralty) must be decided finally in a federal court.  

· I.e., if taken from the Supreme Court, must be review in another Art. III court.  Has to be a federal court to have the final word on these cases to preserve the “all.”

· counters:

· contrary to some language in Art. III (Redish view)

· contrary to history

· eg, Supreme Court only had review of denials of federal right.

· Supremacy/ uniformity problem:  treats all Article III courts the same.  But this is tough argument textually, and hurts uniformity.

· supreme court can’t handle lower federal courts role (due to caseload)

· lower federal courts can’t handle Supreme Court’s role (undermine uniformity, supremacy)

· 5) Calabresi

· “exceptions” refers back to original v. appellate.  Overrule Marbury. 

· 6) Story – Art.  III language is mandatory, and Congress must vest whole of Art. III jurisdiction in an Art. III court, at minimum Supreme Court review.  All Art. III cases must be in some Art III court.

· “[T]he whole judicial power of the United States should be at all times vested, either in an original or appellate form, in some Courts created under its authority.” (Martin)

· similar to Amar in distinguishing “all” cases from others (diversity)
· 7) Friedman: jurisdiction-stripping an academic question, and properly left so.

· takes position that Constitution is perfectly unclear.  

· language on both sides re: Exceptions

· Exceptions v. Supremacy, shall all, 

· McCardle is not the end of issue.  Explicitly said there was another way to get to them, through general grants of jurisdiction.

· shouldn’t be given precedental value due to political influence.

· lower courts issue many be clearer, “ordain and establish” has force

· thus,  on answer to the puzzle, and that’s good.  We’re better off with it being unclear.

· just a general framework to battle these things out politically.

C.  Military Tribunals and Guantanamo
· Historical Cases

· Ex Parte Milligan (1866) – can’t try citizens in front of military tribunals “when courts are open.”  

· facts: Indiana citizen charged with aiding confederacy, tried in military court.

· 9-0, though 4 base it on statutory grounds

· criticized it its day, comes to be seen as beacon of liberty

· Quirin (1942) – “enemy combatants”(unlawful vs. lawful POWs), even a US citizen, held in the US may be tried by military commissions.
· facts:  German soldiers, one a US citizen, tried in front of a military tribunal for entering the country to sabotage.  Supreme Court signs off on this, and they executed.

· Court distinguishes between soldiers in uniform, who may only be held as POWs, and un-uniformed, unlawful combatants.

· theories to reconcile with Milligan (difficult):

· Milligan didn’t admit crime

· political story:  President was going to execute anyway

· before 9/11, people scoffed at this decision as political, didn’t believe in its continuing relevance.

· Eisentrager (1950) – no habeas for enemy aliens abroad.
· facts:  Germans nationals, enemies of US held in Germany, can be tried militarily in Germany, and cannot appeal for habeas as outside of writ’s jurisdiction.

· many theories: one that they have no rights.  Another they have no jur.

· Guantanamo cases

· Hamdi (2004) – a US citizen, alleged enemy combatant in Afghanistan, claims he is wrongfully detained, files for habeas.  Only one affidavit of evidence against them.

· a) majority:

· AUMF justifies detention, but Due Process applies (Matthews)…

· ( can hold “enemy combatants” until the war is over, but entitled to “basic process” to determine whether really an enemy combatant:
· neutral decisionmaker

· chance to answer and present evidence

· case remanded for more process

· b) Souter and Ginsburg:  

· Congress didn’t authorize this.  Statute expressly says that can’t detain citizens, AUMF vague and not on point.  Don’t reach other issues.

· c) Scalia and Stevens dissent:

· no Suspension of the writ advanced, thus it applies.

· follow Milligan, dismiss Quirin.  If you want to detain US citizen when courts are open, you have to charge him.
· relies on traditional role of habeas as bulwark against arbitrary executive detention.

· d) Thomas:  president’s determination satisfies due process.

· Rasul (2004) – Gitmo detainees get habeas
· Stevens for majority (with Kennedy concurring):

· Gitmo, unlike Eisentrager, is under US control.  Effectively a US area.  

· if US citizen in Gitmo, writ would run.

· case decided on statutory (§ 2241), not constitutional grounds.

· ( govt sets up system of CSRT (Combatant Statuts Review Tribunals) as required by Hamdi, as well as military commissions for trials:

· 1) CSRTs to determine is detainment OK

· 2) basic commissions, to try for war crimes 

· Hamdan (2006) – Hamdan, alleged to be Osama’s driver, to be tried for war crimes, challenges use of military commissions on habeas.

· First:  DTA of 2005 looks as if a jurisdiction strip.

· Court reads the statute so that the court retains jurisdiction

· follows Hart in requiring “superclear statement”
· Second:  Congress didn’t authorize commissions in this form.  
· Executive branch lacks power to do it on their own.
· long discussion based on common law, Geneva Conventions
· essentially,  military tribunal needs to look something like a court marshal to be lawful.
· Congress has to approve detention and process. 
· At time, looked like Congress was going to require that commissions look like general court marshal.
· but made into election issue, try to get political gain…
· and, instead, get MCA...
· N.B.  like Rasul, Hamdan a statutory decision.
· MCA forces the constitutional issues in Boumediene.
· Suspension of the Writ
· St Cyr (2005) – Suspension clause protects writ at 1789.  Can’t suspend, without Invasion or Rebellion, without “adequate substitute”.
· thus, based on constitutional avoidance, interpret congressional statute deportation proceedings to deny habeas.

· Boumediene – pending challenge to Military Commissions Act of 2006.  Three issues:
· 1st:  did MCA strip the Court’s habeas jurisdiction?

· Boumediene raises argument that jur not really stripped, but seems to.

· MCA of 2006 (e)(1) 

· “No court, justice, or judge shall have jurisdiction t hear or consider an application for a writ of habeas corpus filed by an alien…properly detained as an enemy combatant”

· 2d:  if Congress indeed stripped jur in MCA, then down to constitutional question:  does writ run to enemy aliens in Gitmo?  

· issue as to whether Rasul reasoning mandated by the Constitution.

· argument it runs to:  historically, ran to where you were in control, and there was no other sovereign.  

· Guantanamo in this group, makes sense.  “No other law” applies

· this narrow view—based on control—prevents absurdity of writ covering POWs on active battlefield (Eisentrager)

· but:  DC Cir. seems to think aliens in foreign territory have no rights, extends Eisentrager to Guantanamo.

· 3d:  If the writ runs, does the MCA establish an “adequate substitute” (St Cyr)?

· Under MCA, DC Cir. gets review over:

· 1) final decision of CSRTs.

· 2) final decisions of commission for war crime.

· Review for:

· 1) sufficiency of the evidence (must be supported by preponderance)

· 2) to extent law and Const. applies, whether procedures are consistent therewith.

· 3) whether procedures consistent with rules Secretary proscribed.

· argument adequate:  

· get review of law and sufficiency.  All you get in  regular habeas.  Gives everything Hart thought you were entitled to.

· at common law, habeas was only to make sure procedures followed.

· DC Cir. can hear constitutional claims.

· argument no:

· guarantee of process.  Can’t raise your constitutional claims in first instance (though you can on review).

· can argue that these problems make it impossible for reviewing court to do its job.

· But:  they could strike down whole scheme.  These problems seem to go to adequacy of scheme in first instance, but not suspension issue.

· complicating factor:  indefiniteness of detention (6 years) troubling.  Can argue Due Process requires constitutional court to hear claims re: detention within reasonable time,
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I.  The Judicial Function
· 1) Marbury and the Judicial Role

· A) holdings:

· a) “essence of liberty” = no right without a remedy

· b) Executive amenable to judicial process when actions cause private injuries, though not for his discretionary acts (political question doctrine)
· discretionary v. violations of established legal duty.
· c) Art. III divides Sup Ct jur into two kinds—original and appellate—and you can’t move a case from appellate to original.

· B)  models of judicial review (both from Marbury):  injury/ private rights v. expository
· 1) necessity – court must decide which law to apply when case properly before it.  Must decide case one way or the other (“what’s a poor judge to do?”)
· limit:  Justiciability. need case properly before the court, person injured.
· 2) expository:  function of judiciary to “say what the law is”

· limit:  political feasibility, legitimacy.
· 2) Supremacy v. Limits on Court’s Power

· A) “Anxieties” with Judicial Review

· 1) the counter-majoritarian difficulty

· 2) obduracy – decisions last a long time (stare decisis), hard to revise Constitution
· B) The Extent of Supremacy:  answer may depend on the branch.  Rule of law implies executive ought to be bound, flexibility allows legislature more leeway.
· C) Private Rights Model Limit:  Justiciability

· 1) Justiciability (standing, ripeness, mootness) 

· 2) Prohibition on “advisory opinions”

· D) Realist Model Limt:  Legitimacy, Politics, Dialogue

· 1) Judiciary is the “Weakest Branch”
· 2) “Clear Statement” Requirements
· 3) Constitutional Avoidance (Ashwander)
II.  The State Courts
· 1) Presumption of concurrent jurisdiction for state courts (Tafflin, Clafin)

· 2) BUT:  Congress can create areas of exclusive federal jurisdiction and/ or authorize removal to federal court, even in criminal cases (Tenn v. Davis)

· power under “Necessary and Proper” clause
· 3)  State courts must hear federal claim unless they have “valid excuse” (Testa)

· 4)  BUT:  State courts can’t issue mandamus or habeas to federal officers (Tarble’s, McClung)

· Also:  Federal Courts must apply state rules of decision in diversity (Erie)

III.  Supreme Court Review of State Court Judgments

· 1) The Supreme Court has jurisdiction to hear final decisions of the highest state courts (Martin)
· 2) Their review is limited to federal law questions, not state questions (Murdock)
· 3) The Supreme Court has no jurisdiction when a state ground of decision is “adequate and independent,” i.e., when the state ground can alone support the judgment (Fox Films) (a no advisory opinion rule)

· 4) In some cases, the Supreme will examine state law questions. Rules of transmutation:

· a) when the state ground is antecedent to a federal right ( review to correct “manipulation” (Brand, Matrin) 
· b) when federal law incorporates state law ( review to correct “manipulation” (Reconstruction Finance)
· c) when state law incorporates federal law, Supreme Court can correct the interpretations (Van Cott, Std Oil)
· 5) When grounds of decision are ambiguous, Supreme Court will presume that the grounds are federal (Michigan v. Long)
· 6) State Procedural Grounds:
· a) typically will be adequate to support the judgment, but still review for manipulation until rule 4a as antecedent (Staub).  
· often the case with “novel” or “inconsistent” rules
· b) if rule “meaningless” “arbitrary” “unduly burdensome”, review if violate Due Process (Brinkerhoff)

· 7) Policies:
· for fed. review:  uniformity, Supremacy, state bias
· against:
· state law integrity, sovereignty
· avoidance of advisory opinions
IV.  Federal Question Jurisdiction of The Lower Federal Courts
· 1) Constitutional Grant:  Jurisdiction within Article III whenever there is a “possibility” of a “federal ingredient” (Osborn)
· a.k.a., jurisdiction within Art. III if based on any “remote possibility of presentation of a federal question” (Frankfurter) 

· 2) Statutory Grant (1331)

· a) Federal element must be on the face of the well-pleaded complaint (Mottley)
· b) if “cause of action” is federal ( jurisdiction under 1331 (American Well Works)
· EXCEPT:  instances like Shoshone, where federal cause of action based entirely on state law.
· c) even if no federal cause of action, can still have 1331 jurisdiction if “right to relief” turns on federal law (Smith), if
· i) complaint raise substantial  federal issue, actually disputed;
· ii) implicates fed. interests and 
· iii) taking jur. won’t violate congressional intent or 
· iv) increase fed. caseload substantially.  (Grable) 
· Maybe (Smith), maybe not (Merrell Dow)

· 3) Removal

· 1441(a): removal by D iff fed. court had original jurisdiction.
· no federal defense removal.

· 1442(a): removal for any criminal or civil actions against “any officer of the US” acting “under color of such office”
V.  Habeas Corpus Jurisdiction of Lower Federal Courts

· 1) Scope: Writ extends to any claim that state conviction violated the Constitution of US law (Brown), except for 4th Amendment claims (Stone)

· 2) New Rules:  “New rules” will not be applied or made on habeas, unless i) primary conduct; ii) fundamental fairness (Teague)

· 3) AEDPA:  Two ways to get writ—2254(d):
· legal error:  “(1) decision was contrary to, or involved unreasonable application of, clearly established federal law”;
· state law must be i) simply wrong, or ii) objectively unreasonable application of law (Terry Williams)

· benchmark (against which error assessed):  “clearly established law”
· fact error:  “(2) resulted in a decision based on unreasonable determination of facts.”
· § 2254(e)(1) – presumption of correctness of state court factfinding, but can be rebutted with clear and convincing evidence.

· § 2254(e)(2) – “New factfinding” on habeas only if:
· (A) “new rule” made retroactive under Teague AND probable “actual innocence”
· (B) “ new facts” not previously discoverable, despite due diligence, AND probable “actual innocence”
· 4) Procedural Default:  If fail to raise claims in state court due to procedural rule, no review on habeas unless “cause and prejudice” or “actual innocence” (Sykes):

· A) cause and prejudice
· 1) “cause” for failure to object.  Three types:
· a) novel constitutional claims (Reed)
· b) ineffective assistance of counsel
(Murray v. Carrier)
· c) “external impediment” by state (Amadeo, Strickler)
· 2) “prejudice” to the outcome = “actual and substantial disadvantage” (Frady)

· B) actual innocence
· despite procedural default, can get habeas if probable that “actually innocent” (Murray v. Carrier)
· though must have some constitutional claim, not just naked claim of innocence (Harrea v. Collins)
· Schlup –  “actual innocence” = “more probable than not a reasonable juror would have convicted.”
· 5) Exhaustion:

· § 2254(b)(1):  applicant must exhaust “any available” state procedures before habeas
· but:  need not exhaust state collateral relief (Brown), clearly futile claims (Lynce), remedies no longer available, or “unduly burdensome or ineffective” remedies (Lynce)
· Rose v. Lundy (1982) – “total” exhaustion rule.  
· 6) Successive Application:  

· § 2244(b) when filing second petition,

· (1) if same claim as 1st ( barred

· (2) if “new claim”, barred unless:

· (A) “new rule” made retroactive
· (B) “ new facts” not previously discoverable, despite due diligence AND probable “actual innocence”
· also:  need special approval from 3 judge court of appeals panel
VI.  Civil Rights Jurisdiction of Lower Federal Courts

· I)  § 1983:  provides remedy for actions by state officers that violate constitutional rights.  A unique “supplemental remedy” for the vindication of federal rights (Monroe)
· 1) “state action” = action “under color of state law” for purposes of the 14th.  No requirement that action be approved first in state court. (Home Telephone)

· 2) Any act by state officers under “badge of authority”—even unauthorized “isolated incidents”—are state actions that can be heard in federal court under 1983. (Monroe)

· II)  Bivens actions

· 1) Constitution rights associated implied remedy and cause of action (Bivens)

· 2) BUT: two cases under which Bivens remedy won’t be implied (Carlson):
· 1) “special factors counseling hesitation” (Chappell, Stanley)
· eg, concern for the military (Chappell)

· 2) Congress has provided an “alternative remedy” as a substitute.  Need only be “adequate” (Bush v. Lucas), not equal to Bivens.
· 3) Bivens actions only against US officials, not against the US itself or its agencies. (Meyer).
VII.  Allocating Cases Between State and Federal Courts
· 1) Diversity Jurisdiction and Parity

· i) Rose v. Giamatti –  exemplifies the fact that bias is everywhere.
· ii) Theories of Parity:

· a) Neuborne, The Myth of Parity: federal courts are a superior forum for vindicating civil rights as:  i) better technically; ii) better “psychological set”; iii) more insulated from majoritarian pressures.
· b) Bator, The State Courts: state courts will always have a role in vindicating rights, Constitutional rights are not always about the individual.
· c) Rubenstein, The Myth of Superiority:  state courts today more receptive to gay rights as i) family court experiences; ii) sensitive to majoritarian pressures.
· 2) The Anti-Injunction Act:  
· 1) § 2283:  The AIA – Federal courts cannot enjoin pending state court proceedings unless one of three narrow exceptions applies (Atlantic Coast Line RR)
· 2) The AIA exceptions:
· a) “expressly authorized by an Act of Congress”

· eg, federal courts can enjoin pending state proceeding in 1983 actions (Mitchum)

· “expressly authorized” = “whether an Act of Congress, clearly creating federal right or remedy, could be given its intended scope only by a stay of the state court proceeding.” (Mitchum)
· statute need not to expressly mention AIA, or expressly refer to enjoining state proceeding;

· b) where necessary “in aid of its jurisdiction”

· eg, “res exception” (Hagan v. Lucas).
· c) “to protect and effectuate is judgments”:
· eg, “relitigation exception”.  “its” means the same court.

· 3) Abstention Doctrines
· A) The Younger Doctrine:  federal courts will not enjoin state courts, and instead dismiss federal actions in the face of a pending criminal (Younger) or civil enforcement proceeding (Trainor)

· I) The Younger Exceptions:  “immediate and irreparable harm” =

· i) “bad faith harassment” – used with some frequency (Dombrowski)
· ii) “patently and flagrantly unconstitutional” statutes – almost never used
· iii) waiver – state can agree (Ohio Bureau of Employment Servs.)
· iv) no “full and fair opportunity” to litigate in state forum (Gibson)
· II) Younger’s Scope:

· 1) Younger applies when declaratory—as well as injunctive—relief is sought in federal court.  (Samuels)

· 2) Younger does not apply to common law money damages actions in federal court, though the court will stay the case (Quakenbush)
· 3) Younger applies to state civil proceedings, when—

· i) when “in aid of criminal proceeding” (Huffman), or in any civil enforcement action in which the state is a party. (Trainor)
· ii) civil actions between individuals implicate “important state interests” are implicated (Pennzoil v. Texaco)
· iii) civil action a coercive state administrative proceedings “of a judicial nature.”  (Ohio Civil Rights Comm’n)

· III) The requirement of a pending state action (Steffel)

· Younger only applies when there is a pending state action against you (Steffel), or your agents in privity (Hicks).
· no Younger even if identical issue being litigated in state court (Doran).  Must “break the law” to trigger state enforcement interest.

· Younger applies once state proceeding initiated, even if P files in federal court before any state proceeding (Hicks)
· problem with exploiting this “don’t break the law” principle:  ripeness may sometimes be difficult to satisfy.

· B) Pullman – abstention when there is i) an issue of unsettled state law; ii) the determination of which may avoid the necessity to decide the federal constitutional issue.

· Midkiff – state law must be uncertain and “susceptible” to an avoiding construction.

· Harris County v. Moore (1975) – no Pullman abstention when state law issue is similar provision of state constitution.
· C) Thibodaux – abstention in diversity cases involving “novel or unsettled” state law issues. 
· Allegheny v. Mashuda – Stewart:  Thibodaux abstention only appropriate for broad legal issues.  

· Thibodaux was a broad question of state law that applies to many cases, thus less concern for bias than an application of law to facts (Mashuda)

· D) Burford – abstention so as not to interfere not interfere with the functioning of a unified state administrative scheme with centralized review.
· E) Colorado River – similar to Burford.  Brennan’s abstention factors:

· 1) prevent duplicative litigation
· 2) convenience of the parties
· 3) a interest in one court having control of a res – prevent conflicting judgments.

· 4) statutory/ Congressional intent.
· 4) Preclusion

· A)  § 1983 cases:  usual preclusion rules (look to applicable state law) apply so long as a “full and fair opportunity” to litigate in state court, both for claims that were litigated (Allen v. McCurry), and those that could have been brought (Migra)

· Tennessee v. Elliott –.state administrative proceedings may have preclusive effect in 1983 actions (though not Title VII).
· cf. Patsy  – state administrative procedures need not be exhausted before 1983 action.
· B) Double Tracking (Pennhurst) – simultaneous state and federal suit with “race to judgment”, preclusion then applies.
· Pennhurst (1984) – 11th Amendment bars suits in federal court against state officers for violations of state law.
· P must either i) bring all claims in state court; ii) split suit and double track.

· Kline v. Burke (1922) – No injunction for concurrently pending diversity suits.  Thus same case runs in both court systems.
· 5) Certification & England

· A) Certification – instead of abstaining under Pullman, the federal court asks the state Supreme Court to resolve the unsettled issue.
· advantages:  efficiency, vindicates both federal and state interests
· B) the England procedure:  when federal court Pullman abstains, party forced into state court can expressly reserve the litigation of their federal claims for federal courts.
· Windsor – you must apprise the state court of your federal issues.
· England (1964) – when forced into state court under Pullman, preclusion does not apply, even if the state court decides the federal issue, so long as:
· i) you make the England reservation on the record; and 
· ii) don’t seek a “complete and final adjudication” of the federal issues in state court.
· BUT:  San Remo – no role for England reservation, and so preclusion applies, when P forced to make Takings claim initially in state court due to Williamson County.
· How far England?  After San Remo, when does it apply?  Readings of England:
· 1) Friedman:  work all the time there are federal and state interests.
· 2) Involuntariness:  only works when you are forced into state court. 
· 3) only works when you start in federal court (current law), or could have
· 4) limited to Pullman context.
· 6) Friedman Theory

· A) Interest Analysis.  Two types:
· 1) legal interest:  desire to have own law interpreted correctly.  Strong legal interest when law unsettled (eg, Pullman), less if law clear.
· 2) enforcement interest:  sovereignty entails need to effectively punish violations of law.  Strong state enforcement interest in criminal/ civil enforcement.
· B) Friedman Principles of Allocation
· a) express Congressional intent:  has to be followed in the allocation.
· b) “don’t break the law”:  avoid triggering state enforcement interest (Steffel)
· c) the preclusion/ exhaustion principle:  Migra/ Patsy v. habeas. 
· d) due process backstop:  state court must offer “full and fair” opportunity.
· 3) Multijurisdictional Solutions

· existing “Both” solutions:
· 1) direct review; 2) habeas; 3) certification;  4) Pullman + England.
· hypothetical “both” solutions:
· 1) state-to-federal certification; 2) collateral review for state civil enforcement:

VIII .  11th Amendment & Immunities
· 1) Individual cannot sue a state by name (Hans, Seminole) unless:

· a) congressional abrogation under the 14th (Ftizpatrick) or Bankruptcy

· abrogation under the 14th must be “congruent and proportional” (Kimel) with “sufficient evidence” of state’s actions justifying remedy (Hibbs)
· b) state voluntarily consents or waives

· 2) Individual can sue a state officer (Ex Parte Young)

· BUT: can only get “prospective” relief like injunctions (or ancillary relief (Milliken, Hutto, Quern), not money damages (Edelman)

· 3) Other ways state can be a party:

· a) State can be made defendant in error in Supreme Court appellate review (Cohens)
· b) US can sue a state (US v. Miss.), or allow qui tam suits
· c) state can sue another state (Kansas v. Colorado), in Sup. Ct. original jurisdiction, or state can be sued in the state courts of other states (Nevada v. Hall)

· 4) Official immunity
· absolute immunity – no claims if acting in scope of authority.  President, legislators and aides, judges, prosecutors.
· qualified immunity – “good faith” immunity for actions that do not violate “clearly established” rights (Harlow).  All other officials.
· 5) Municipal immunity:  municipality is liable for acts of officers if following official “policy or custom” (Monell).  No good faith immunity (Owen)
IX.  The Dialogue and Jurisdiction Stripping  
· 1) The Case Law

· a) Sheldon v. Sill (1850) – Congress’s “ordain and establish” power implies the power to define the jurisdiction of the lower federal courts.

· evidence:  Madisonian Compromise, no fed. ? jur until 1875.
· b) Ex Parte McCardle (1869) – The Exceptions Clause gives Congress the power to regulate the jurisdiction of the Supreme Court.

· evidence:  text, Marbury; no jur over denials of fed. right until 1914.
· c) Klein (1871) – Congress cannot use Exceptions power as a “means to end”, i.e., to lay down a “rule of decision”

· 2) Possible Limits to Congressional Control

· a) External Limits:  Due Process, Equal Protection.

· b)  Internal Limits (in Art. III):

· i) Exceptions ( can’t eliminate Sup. Ct’s “essential role (Hart)

· ii) Amar, other theories

· iii) the Klein principle

· 3) Hart’s Dialogue

· A) Hart’s postulate:  One always has access to a constitutional court to rule on:  1) claims of entitlement to judicial process; and 2) claims that rights are violated and not vindicated.
· This is not a right any particular remedy, or any particular court, but you have a right to some remedy, somewhere (Cary v. Curits)
· BUT:  Congress jur power only controls where remedy had.  Government may make men “turn square corners” to access that remedy (Yakus, Falbo)

· B) Scope of review:  entitled to review in a constitutional court of i) questions of law; ii) sufficiency of evidence (Crowell)
· criminal Ds and class 3 Ps (opposing govt coercion) may be entitled to more.
· C) Getting Access despite jurisdiction stripping:
· 1st) Courts will fall back on their general grants of jurisdiction, and Congress can’t use Exceptions to eliminate Supreme Court’s “essential role”
· but if eliminate the general jurisdictional grants…

· 2nd) Hart thinks it is unlikely that Congress would remove general grants, because govt needs courts for legitimacy.
· 3rd) if Congress removed the general grants, the Court should use every means of construction to avoid such a reading.  Eg, Hamdan.
· 4th)  There are limits to what Congress can repeal.  Eg, St Cyr
· 5th) Lastly, there is the backstop of the state courts. 

· Congress cannot remove general, primitive jurisdiction of state courts.
· a) State courts can’t  refuse to hear the federal claims.  Testa.
· if they do refuse, or manipulate, have Supreme Court direct review.  
· b) Congress can’t eliminate the “essential role” of direct review, nor dictate a rule of decision (Klein)
· c) State court will retain jur to evaluate the constitutionality of the jur strip, should hold it unconstitutional in the absence of another remedy.  Marbury. 
· 4) Theories of Jurisdiction Stripping

· a) Wechsler – anything goes, complete congressional control.  
· b) Hart – Exceptions allowed, but can’t violate “essential role” of Supreme Court.
· c) Redish – in Hart camp, but would overrule Tarble to eliminate that hole.
· d) Eisenberg – pragmatic view:  interpret Art III in light of changing realities, increased role of lower federal courts in vindicating rights.
· e) Amar – The Art. III “shall…all” categories (eg, fed ?, admiralty) must be decided finally in a federal court.  
· f) Calabresi – “exceptions” refers to original v. appellate distribution.  Overrule Marbury.
· g) Story – Art.  III language is mandatory, and Congress must vest whole of Art. III jurisdiction in an Art. III court, at minimum Supreme Court review.  

· h) Friedman – Constitution is perfectly unclear, offers general framework for dialogue between branches.
· 5) The Guantanamo Cases

· A) Historical Background
· i) Ex Parte Milligan (1866) – can’t try citizens in front of military tribunals “when courts are open.”  
· ii) Quirin (1942) – “enemy combatants”(unlawful vs. lawful POWs), even a US citizen, held in the US may be tried by military commissions.
· Eisentrager (1950) – no habeas for enemy aliens held abroad.
· B) Guantanamo cases
· i) Hamdi (2004) –split in opinions,

· a) O’Connor plurality:  can hold “enemy combatants,” but entitled to “basic process” to determine whether really an enemy combatant:
· b) Souter and Ginsburg:  Congress didn’t authorize this.  

· c) Scalia and Stevens dissent:  follow Milligan.  If you want to detain US citizen when courts are open, you have to charge him.
· ii) Rasul (2004) – Gitmo detainees get habeas under 2241.
· iii) Hamdan (2006) – DTA does not strip jurisdiction.  Congress did not authorize commissions with these procedures, needs to be court marshal-esque.

· C) Suspension of the Writ
· St Cyr (2005) – Suspension clause protects writ at 1789.  Can’t suspend, without Invasion or Rebellion, without “adequate substitute.”
· Boumediene – pending challenge to Military Commissions Act of 2006.  Three issues:

· 1st:  did MCA strip the Court’s habeas jurisdiction?

· 2d:  if Congress indeed stripped jur in MCA, then, as a constitutional matter, does writ run to enemy aliens in Gitmo?  

· 3d:  If the writ runs, does the MCA establish an “adequate substitute” (St Cyr)?

Federal Courts Decision Tree

	Habeas
	In Federal Court
	In State Court
	Supreme Court Rev.

	1st:  must be in custody

2d:  must assert non-4th right

3d:  Must exhaust state remedies (Rose)

4th:  If did not raise claim in state court (procedural default), need either:

· a) cause and prejudice, one of 3 causes (Sykes)

· b) actual innocence

5th: if successive app, need new claim and:

· a) new facts + diligence + actual innocence

· b) new rule made retro

Once in, AEDPA standards apply:

· 1) if legal error, must be i) wrong, or ii) unreasonable application

· 2) if fact error, must be unreasonable.  Facts assumed correct unless clear and convincing evidence

To get new factfinding, need either:

· 1) AI + new rule + retro

· 2) AI + new facts + due diligence


	Jurisdiction?

· Stat. (Grable)

· Const. (Osborn
If sue fed. off. (Bivens)

1st:  need no  “special factors” or “alterative adequate remedy”

2d: fed. officer gets good faith immunity.

If sue state off. (1983)
1st:  can’t sue under state law in state ct.  Pennhurst.

2d:  if pending crim/ civ enf/ coerc. admin ( Youngered, unless 4 exceptions

3d:  no enjoin state proceeding unless 3 AIA exceptions

4th:  if unsettled state law issue + avoid fed. Const. ( Pullman or certify

5th:  if state admin scheme ( Burford, CO River
6th:  if complicated state law issue in diversity ( Thibo
7th:  if sue in personal capacity, officer has GF immunity 

8th: if sue in official capacity, can only get prospective relief (Edelman)

9th:  state preclusion law applies (Migra, McCury)   

If sue state

1st:  can’t unless consent, waiver, abrogation under 14th
2d:  if abrogation, must be “proportional” Kimel
	Jurisdiction?

· can’t discrimin. against fed. claims.  Testa.

· presume concurrent.  Testa
if sue fed officer (Bivens)

1st:  need no  “special factors” or “alterative adequate remedy”

2d: fed. officer gets good faith immunity.

3rd:  removal avail. under Tenn v. Davis if “under colod of fed. law”

4th: can’t get habeas, mandamus.  Tarble’s
if sue state officer (1983)

1st:  has to be under color of state law

2d:  can’t sue state

if sue municipality

1st:  need “official policy or custom”, or action with policymaking authority.

If made a D in state court

A) To remove:

· need diversity, original fed. jur.

· no fed. defense removal

B) To make 2d case in fed court:

· if pending crim/ civ enf/ coerc. admin ( Youngered, unless 4 exceptions

· if purely civil, can bring second action unless Pennzoil.

· can get direct review.
	1st:  if grounds ambiguous, presume federal (MI  v. Long)

2d:  if state grounds not adequate and independent, review only fed ?s (Murdock)

3d:  if state grounds A+I, no review unless:

· a) procedural grounds, go to 4

· b) substantive grounds, go to 5

4th:  procedural grounds A+I unless:

· a) manipulation (Staub)

· b) due process flaw (Patterson)

· c) no legit. state interest? (Mississippi)

5th:  Rules of Transmut:

· a) antecedent state issue block fed. rt ( rev. for manip. (Martin, Brand)

· b) fed. law incorps state law ( rev. for manip. (Recon. Fin.)

· c) st. law incorp. fed. law ( rev. to correct (Std Oil, Van Cott)
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